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GLEESON CJ, GUMMOW, CALLINAN AND HEYDON JJ. Theppellant is
a citizen of Albania who claims to be a refugee.

The appellant's application for a visa

On 7 November 2000 the appellant applied to thenidéer for
Immigration and Multicultural and Indigenous Affaifthe first respondent) for a
Protection (Class XA) visa. His application wasdxhon the claim that in 1944-
1945 his grandfather had killed a member of the Rapily; that the Paja family
was therefore obliged by the customary law of Alagmown as the Kanun or
Code of Leké Dukagijini ("the Kanurijo kill a male member of the appellant's
family; that he feared that he would be killed bg Paja family if he returned to
Albania; and that the Albanian police were poweyl@sstop this.

By reason of s 36(2) of thkligration Act 1958 (Cth) ("the Act"), the
appellant's claim to a protection visa dependetisrestablishing that he was a
non-citizen to whom Australia owed protection obtigns under the Convention
relating to the Status of Refugees done at Genew8auly 1951 as amended by
the Protocol relating to the Status of RefugeesdairNew York on 31 January
1967 ("the Convention"). Article 1A(2) of the Cation provides that a
necessary condition of refugee status is havingvall-founded fear of being
persecuted for reasons of race, religion, natipnainembership of a particular
social group or political opinion”. In this appehé appellant contended that he
had a well-founded fear of persecution by reasoehg a member of two
relevant social groups: his family and "Albaniatizens who are subject to the
customary law".

The relevant leqgislation

On 1 October 2001 thdigration Legislation Amendment Act (NoZ)01
(Cth) came into force. Itinserted s 91S intoAlté Section 91S provides:

“For the purposes of the application of this Actldhe regulations to a

particular person (thlrst person), in determining whether the first person
has a well-founded fear of being persecuted foréason of membership

of a particular social group that consists of fin&t person's family:

1 In order to avoid misunderstanding, it is dededb say that the Kanun appears to
deal with many subjects innocuously; only smalltgaf it concern blood feuds,
and even these provisions are directed in someure#s the peaceful resolution
of quarrels.
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(a) disregard any fear of persecution, or any pertsan, that any other
member or former member (whether alive or deadbheffamily
has ever experienced, where the reason for theofepersecution
iIs not a reason mentioned in Article 1A(2) of thefiRjees
Convention as amended by the Refugees Protocol; and

(b) disregard any fear of persecution, or any prrsen, that:
0] the first person has ever experienced; or

(i) any other member or former member (whethawealor
dead) of the family has ever experienced;

where it is reasonable to conclude that the feapearsecution
would not exist if it were assumed that the fearpersecution
mentioned in paragraph (a) had never existed."

The decision of the first respondent's delegate

On 30 January 2002 the first respondent's delegaised the appellant's
application for a protection visa. The reasonihghe delegate centred on what
the Decision Record described as the "definition"neembership of a particular
social group” in s 91S. The delegate said:

"While the definition does not exclude a familyfidoeing regarded as a
particular social group for the purposes of the @miion, it does not
provide for protection to persons with derivativieims. It does not
provide that protection responsibilities are owe@ fperson whose claims
to protection derive from his association with d®otperson, where the
other person would not be a Convention refugeeomAhe information
provided by the claimant, it is clear that aftee #laimant's grandfather
had allegedly killed a member of the Paja familyl®4-45 he did not
experience any fear of persecution or any persaciitom the Paja family
for reasons of one or more of the Convention greunéliccordingly, it is
reasonable to conclude that the fear of persecutiopersecution the
claimant has experienced from the Paja family woudd exist as his
grandfather's fear or persecution for the reasan©@bnvention reason had
never existed. In other words, the claimant's dfi@her would not have
been a Convention refugee himself and the facttbeatlaimant is related
to his grandfather would not make him a Conventrefugee now.
Having examined the claimant's circumstances olerdind that any
harm that the claimant might be subjected to ifreéeirns to Albania
cannot be seen to be for reasons of his membeo$happarticular social
group.”
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The Refugee Review Tribunal's decision

Before the delegate of the first respondent theebgnt apparently relied
only on membership of one social group — his familefore the Refugee
Review Tribunal ("the Tribunal), as in the FedeCalurt and as in this Court, he
relied on membership of a second social group -bdAlan citizens who are
subject to the customary law". It is no doubt aaincidence that the appellant
first came to rely on the second social group &t@tS was enacted and after the
first respondent's delegate had applied s 91Sj¢atrthe appellant's claim to a
protection visa based upon his membership of tte¢ §ocial group. In this
appeal the appellant has relied on both socialggou

On 15 September 2003 the Tribunal affirmed theghee's decision not to
grant a protection visa.

The Tribunal accepted the appellant's claim thefdmily was involved
in a blood feud with the Paja family because thpe#ipnt's grandfather had
killed a member of the Paja family in 1944-194%.alko found that there was a
tradition of blood feuds in Albania, particularky the north, and that these feuds
had revived after many years of repression by tbmi@unist regime in power
until 1991-1992. However, it found that the Albemiauthorities had recognised,
and shown willingness to address, the problemsepted by blood feuds.
Further, the Tribunal found that the motivation tbé Paja family to harm a
member of the appellant's family was revenge ferrtiurder committed by the
appellant's grandfather, and that fear of revengea criminal act was not fear of
persecution for a reason falling within the Conw@amtdefinition of persecution.
The Tribunal considered that s 91S prevented mhfraving regard to any fear of
persecution on the appellant's part arising froenftitt that he was a member of
a family, another member of which feared, or haatdd, persecution for a non-
Convention reason.

The Tribunal also rejected the appellant's altarealaim to be a member
of a social group comprising Albanian citizens ggbjo the customary law. The
Tribunal said that it was necessary, for persorisrto part of a "particular social
group”, that they share a characteristic, othem th@ommon fear of persecution,
which sets them apart from society at large. Thauf was, at least in the north
of Albania, a law or practice of general applicatiolrhe population affected was
too heterogeneous to be regarded as having a ¢dastc distinguishing them
from the rest of Albanian society.



10

11

12

13

Gleeson CJ

Gummow J
Callinan J
Heydon J
4,
Finn J

On 15 March 2004 the Federal Court of AustralimrfR]) dismissed an
application by the appellant for review of the Tmial's decision. He did so
because, after the Tribunal's decision had beeivedetl, the decision of
von Doussa J iInSCAL v Minister for Immigration and Multiculturalnd
Indigenous Affairs on which the first respondent had successfuligden the
Tribunal, had been upheld by the Full Court of Begleral Court of Australfa
and tge appellant conceded that the latter decigias determinative of the
issue

Full Court of the Federal Court of Australia

The Full Court of the Federal Court of Austral@pénder, Stone and
Bennett JJ) dismissed an appeal by the appellamstg-inn J's orders. The fact
that counsel for the appellant resiled from thecession made before Finn J
about the binding effect CAL v Minister for Immigration and Multicultural
and Indigenous Affairded the Full Court to suggest that what was séiouta
s 91S in both courts iIBCALconsisted only of obiter dicta

The Full Court dealt with the two grounds of agdpeat as follows.

The first ground of appeal contended that the uiéd had made a
jurisdictional error in failing to determine wheththe fear of the appellant's
grandfather was for a Convention or a non-Conventeason. The Full Court
rejected this on the ground that the only reasan tie appellant's grandfather
was vulnerable was that he was the killer of a nmemdé the Paja family, and
that the Tribunal had accepted that as an elenféhe@ppellant's account

2 [2003] FCA 548 at [15]-[21].

3 SCAL v Minister for Immigration and Multiculturahd Indigenous Affair§2003]
FCAFC 301.

4  STCB v Minister for Immigration and Multiculturahd Indigenous Affair§2004]
FCA 276 at [2].

5 STCB v Minister for Immigration and Multiculturahd Indigenous Affair§2004]
FCAFC 266 at [12].

6 STCB v Minister for Immigration and Multiculturahd Indigenous Affair§2004]
FCAFC 266 at [19].
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The second ground of appeal criticised the Tribdiaanot taking into
account the subjective perceptions of the Albas@mmunity in concluding that
Albanian citizens subject to the Kanun compriseheterogeneous a group to be
a particular social group. The Full Court consadethat the Tribunal was correct
so far as it followed the reasoning of von Doussi SCAL v Minister for
Immigration and Multicultural and Indigenous Affair The Full Court did,
however, criticise the Tribunal's stress on theedity of the social group relied
on’. The Full Court concluded that in the absencea@f common element
making Albanian citizens subject to the Kanun "gresable group within
Albanian society", there was no occasion for thibdmal to consider what the
subjective perceptions of the Albanian communityafe

The appellant has obtained special leave to appehis Court against the
Full Court's orders. For the reasons given beltlat appeal should be
dismissed.

The background to s 91S

In Minister for Immigration and Multicultural Affairs Sarrazola (No 2)
Merkel J (Heerey and Sundberg JJ concurring) Heldd family was capable of
constituting a particular social group for Conventpurposes. It was also held
that a Colombian threatened with murder if a demtt@acted to underworld
figures by her subsequently assassinated brother mag repaid by her could be
seen as being persecuted for a Convention reasonelp membership of a
particular social group comprising her family.

The Explanatory Memorandum to the Migration Legfisih Amendment
Bill (No 6) 2001, which, on enactment, inserted1sS9nto the Act, said that
s 918

7 STCB v Minister for Immigration and Multiculturahd Indigenous Affair§2004]
FCAFC 266 at [31].

8 STCB v Minister for Immigration and Multiculturahd Indigenous Affair§2004]
FCAFC 266 at [32].

9  (2001) 107 FCR 184 at 192-193 [28]-[33] and 158]]

10 Migration Legislation Amendment Bill (No 6) 2001Cth), Explanatory
Memorandum at 10 [28].
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"addresses a recent court finding that a relatifea operson facing
persecution for a non-Refugees Convention reasach 8s pursuit by
criminal elements for repayment of debts, is thdwese [sic] facing
persecution for the Convention ground of membergifipa particular
social group when the attentions of the agentsa$grution turn to them,
for example for repayments of the debts. This tgpesituation falls
outside the range of grounds for persecution cavemnethe Refugees
Convention."

The Explanatory Memorandum then gave a summan®afs and concludéd

"The above provisions do not prevent a family, per being a
particular social group for the purpose of estalntig a Convention reason
for persecution. However, they prevent the farb#yng used as a vehicle
to bring with [sic] the scope of the Conventiongsmution motivated for
non-Convention reasons."

In the Second Reading Speech the Minister for ignation and

Multicultural Affairs said?:

"The convention was not designed to protect peoph® fear
persecution for personal reasons that have littleothing to do with the
convention — for example, because they have fddepay their family's
debts.

Yet a recent Federal Court case provides forvéig scenario.

The legislation will also prevent people from usielaborate
constructs to claim that they are being persecaseal member of a family
and thus under the convention ground of a particsd&ial group, when
there is no convention related reason for the patsm.

This will remove a potential avenue for criminahfilies to claim
protection on the basis of gang wars — not those tihe government
would see as warranting international protection."

11

12

Migration Legislation Amendment Bill (No 6) 2001Cth), Explanatory
Memorandum at 11 [31].

Australia, House of RepresentativEsyliamentary DebategHansard), 28 August
2001 at 30422.
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Gang wars have resemblances with blood feuds,itaisdplain that the
Minister's intention was to restrict the capacdyctaim visas on grounds of these
kinds. The question here, however, is simply wietihe language of s 91S
applies to the present appellant.

Application of s 91S

Subject to certain contentions of the appellanbéoconsidered below,
s 91S is fatal to the appellant's claim that hesfgersecution for the reason of
membership of a particular social group that caagi§ his family.

It was implicit in the appellant's claim to theibitmal that at the time his
grandfather killed a member of the Paja family 814-1945 the Kanun was still
in operation, the Communist regime having not yamged it out; hence the
grandfather must have feared revenge for the murteteed, although there is
no explicit finding on the point, the appellant dehder material to the Tribunal
suggesting that the grandfather had left his w@ladter the murder, and the
Tribunal did not criticise that evidence.

The Tribunal set out without criticism the follavg account given by the
appellant. The appellant first heard of the tteedtthe Paja family to kill either
himself or his brother on 1 September 1997, whdenas living with his father
and mother. After his father's death in Octobethat year he then moved with
his brother to his uncle's home: this was a meéwbtaining sanctuary from the
Paja family, since under the Kanun, if they killach in the home of his mother's
relatives, they would end up in a feud with thahilg. He lived there until he
left for Australia in 2000. His brother lived tleuntil he left for Italy on or
about 1 March 2000. His brother's residence oaitgithania was a secret,
because it was not safe for him to live in Europfeovise in view of the ease
with which Albanians could travel there. In aduolitj the appellant accepted an
assumption in one of the Tribunal's questions hiesand his brother had a strong
interest in staying in touch so that they would Wkndf there were any
developments in the blood feud. It follows tha trother must have been aware
of the blood feud and feared being killed as a enait revenge, and the same is
true of the appellant's father during the shortiqaeibetween learning of the
blood feud and dying.

The failure of the Tribunal to criticise this acew, and its acceptance of
the appellant's claim "that his family is involveda blood feud with the Paja
family because the [appellant's] grandfather kikeasiember of the Paja family in
1944-45", suggest that the Tribunal made impfioiings that this account was
correct.
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Applying s 91S(a), it is clear that the grandfathad a fear of persecution
for a reason other than those mentioned in Art JA4P the Convention —
revenge for murder. Section 91S(a) requires tkar of persecution to be
disregarded. Section 91S(b)(i) requires the apped fear of persecution to be
disregarded, for it is reasonable to conclude tihat fear would not exist if the
grandfather's fear had never existed. And s 918(lgquires that the brother's
and the father's fear of persecution be disregarfed it is reasonable to
conclude that neither of those fears would existegiif the grandfather's fear had
never existed. The result of disregarding the sfeaf persecution of the
grandfather, the appellant, the father and thehleras that the appellant is to be
treated as not having a well-founded fear of persec for the reason of
membership of a particular social group that caagithe appellant's family.

The appellant's arguments on s 91S

No controversy about the construction of s 91Siddw the parties.
Rather, the appellant attempted to carry out treessary task of showing error
in the Full Court's reasoning by contending tharéasoning had failed to detect
and correct errors on the part of the Tribunal, @mat the Full Court had
attempted to sidestep such errors by making firlwhich the Tribunal had
failed to make. The appellant argued that theufréb had failed to consider and
make findings in relation to each aspect of s 91S.

The appellant argued that s 91S(a) required fgglio be made on three
issues:

(@) whether any other member or former membereippellant's family had
been persecuted in the past or had a fear of pgiser

(b) if so, what the reason for that persecution;\sas
(c)  whether the reason was mentioned in Art 1A{2he Convention.

The appellant then argued that the Tribunal hademplicitly addressed
issue (a); had erred in finding on issue (b) thatreason for any persecution was
“revenge for a criminal act"; and had failed, byking the finding in that way, to
inquire properly into issue (c), because an aatewénge could be based on a
Convention reason. The appellant submitted thaftibunal should have asked
whether the Paja family sought revenge against dtieer members of the
appellant's family "essentially and significanthyecause of who they are as
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individuals ... [or] because they are members qfagicular family’®. The
appellant submitted that if the latter were thee¢c#isen the persecution was for a
Convention reason, and was not to be disregardéde appellant cited, in
support of this submissioMinister for Immigration and Multicultural Affairg
Sarrazola (No Z2f. The appellant submitted that BDAR v Minister for
Immigration and Multicultural and Indigenous Affsit Merkel J had erred in
equating the circumstances®drrazola (No 2jo Albanian blood feud cases.

Finally, the appellant submitted that the Tribulmadl failed to consider the
guestion posed by s 91S(b).

Rejection of the appellant's arguments on s 91S

The appellant is correct to suggest that s 918imed| the Tribunal to
consider each of the questions posed by s 91S¢jarbefore determining that
it could disregard the appellant's fear of perdgenun this case. However, it did
this to the extent necessary.

When the Tribunal accepted the appellant's "clénat his family is
involved in a blood feud with the Paja family", accepted that at least the
following members of the appellant's family fearpdrsecution by the Paja
family — the appellant's grandfather, the appeBafiather, the appellant's brother
and the appellant himself. As indicated earlieis proposition was inherent in
the appellant's claim and in what he told the Tmddu So far as the appellant was
suggesting that other members of his family fegredsecution, that suggestion
was also accepted by the Tribunal when it made fihding. The appellant
criticised the Full Court for using similar reasogiin relying on matters inherent
in the appellant's claim in relation to the vulielty of the appellant's

13 The words "essentially and significantly" taketbhp language of s 91R(1)(a) of the
Act, which provides that Art 1A(2) of the Conventio

"does not apply in relation to persecution foe @m more of the reasons
mentioned in that Article unless:

@) that reason is the essential and significeadon, or those reasons
are the essential and significant reasons, fopénsecution”.

14 (2001) 107 FCR 184 at 192-193 [28]-[33] per MérkdHeerey and Sundberg JJ
concurring).

15 (2002) 124 FCR 436 at 443 [19].
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grandfather, and submitted that this was an attémpgtmedy the defects in the
Tribunal's decision by constructing its own findsngf fact to fill the vacuum left

by the failure of the Tribunal to make them. Tisisnot a sound criticism. An

appellate court which elucidates, by analysis fildings of another body in the
light of unchallenged factual averments by a claitma not "constructing” its

own different findings. The first step in the aliget's argument thus fails.

So does the next step. The relevant finding & the reason for the
persecution is not just "revenge”, but "revengedariminal act". While some
types of revenge may be motivated by Conventiosaes, the Tribunal did not
deflect itself from inquiring whether revenge fdretgrandfather's criminal act
was within Art 1A(2): it explicitly and correctljound that it was not. The
appellant put a submission that the grandfather dnddar of persecution by
reason of being a member of his own family ratihantby reason of his crime.
This submission must be rejected, because the lappélid not suggest before
the Tribunal that any aspect of the grandfatheesbership of the family was
relevant to the blood feud: the only matter refgévio it so far as he was
concerned was his crime. As the Tribunal noted,appellant never submitted
that the desire for revenge against the appellgnéiadfather was Convention-
based. The appellant's arguments on this poimtnatély boil down to a
complaint about a finding of fact, rather than asgictional error.

The dichotomy in the next step of the appellaatgument — between
whether revenge was sought against the appell@migy as individuals, or as
members of the family — is not a helpful one. Rwewas sought because of
their relationship with the grandfather, whose erimad triggered the Paja
family's desire for revenge. WhiMinister for Immigration and Multicultural
Affairs v Sarrazola (No & held that a family was capable of constituting a
particular social group, and while s 91S presethias possibility, s 91S reverses
another aspect of that case so far as it permdi@ds of persecution by one
family member deriving from persecution of another non-Convention
reasons. The appellant's reliance on that case ifli the face of its reversal by
s 91S. The appellant's criticism of MerkElfdr treating the reversal of that case
as significant for Albanian blood feud cases istgroundless.

16 (2001) 107 FCR 184.

17 SDAR v Minister for Immigration and Multiculturahd Indigenous Affairg2002)
124 FCR 436 at 443 [19].
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The appellant's final submission, that the Tribudal not expressly
consider the application of s 91S(b), must be tegec In the present case the
Tribunal's conclusions about s 91S(a) meant thataitiswers to the s 91S(b)
iIssues were inevitably adverse to the appellanthe Wwant of express
consideration of s 91S(b) is therefore not a siigany jurisdictional error.

"Albanian citizens who are subject to the custontavwy’

The appellant additionally submitted that he bgeuhto a particular social
group comprising "Albanian citizens who are subjedhe customary law". The
appellant submitted that the Tribunal made a jictszhal error in that it did not
make a finding with regard to the subjective petiogys of Albanian society as to
whether this group was distinguished or set apanh fsociety at large.

In Applicant S v Minister for Immigration and Multitutal Affairs,
Gleeson CJ, Gummow and Kirby JJ said there weesetkteps in determining
whether a group is a "particular social group” tlee purposes of Art 1A(2) of
the Conventioff:

"First, the group must be identifiable by a chasastic or attribute
common to all members of the group. Secondly, dharacteristic or
attribute common to all members of the group caiwedthe shared fear of
persecution. Thirdly, the possession of that dattarastic or attribute must
distinguish the group from society at large."

They also held that there was no requirement tsicgéety should recognise or
perceive the existence of a particular social grbafore it would be found to
exist, although that recognition or perception niilgé relevant to that question.
One way in which the third requiremént

"may be determined is by examining whether the etgcin question
perceives there to be such a group. Thus, peareptheld by the
community may amount to evidence that a social gnsua cognisable
group within the community. The general princigenot that the group
must be recognised or perceived within the socibty, rather that the
group must be distinguished from the rest of theetp."

18 (2004) 217 CLR 387 at 400 [36].

19 (2004) 217 CLR 387 at 397-398 [27].
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It is unnecessary to consider the reasoning ofTtligunal and the Full
Court in detail. It is sufficient to deal with tlappellant's point in this way. So
far as the Kanun is a source of customary law uthtbinding on all Albanian
citizens in a particular area, the appellant faleddemonstrate that the third
element of the test stated by Gleeson CJ, Gummal\Kamvy JJ was satisfied.
So far as the Kanun is not a source of customawyhi;mding on all Albanian
citizens in a particular area on the ground thatesariminals employ it merely
as a guise for their desire to settle accounts waiitfer criminals, the appellant's
proposed particular social group collapses, faruh Albanian citizens are not
subject to customary law, but to gangs of crimireding in the name only of
customary law.

The Tribunal found that not every Albanian citizersubject to customary
law. It is mainly those who are resident in thetm@f Albania who are subject
to it. The Tribunal appeared explicitly to fincatithe Kanun:

"is to be treated, at least in the geographicabsarffom which the
[appellant] comes, as a law or practice of geregpglication.”

It did so by quoting those words from the decisodrvon Doussa J iSCAL v
Minister for Immigration and Multicultural and Ingenous Affairg, which was
itself a case about Albanian blood feuds. Leeitassumed that by that adoptive
technique the Tribunal did make an explicit findirggnd that that finding is in
terms correct. In those geographical areas, tlagackeristic which Albanian
citizens have of being subject to customary lawas a characteristic which
distinguishes that group from society at largel Mémbers of society have that
characteristic. Despite invitations, counsel foe tappellant was not able to
indicate convincingly any classes of people indhea from which the appellant
comes who are not subject to customary law. He isaiepended on the beliefs
of each individual, but that a desire on the p&# particular individual not to be
subject to customary law could not exempt thatviddial from its force if others
decided to enforce against that individual ong®parts, such as the blood feud.
No doubt the appellant and his family did not desir be part of any blood feud,
yet for the purposes of the proceedings it wasntisgeo the appellant's case that
the family members were subject to customary lagpde their desires.

However, the adoptive finding about the generaliagtion of the Kanun
may not have been intended as a complete stateshéme position, and it may
have to be qualified by some information collecksdthe United Kingdom in

20 [2003] FCA 548 at [19].



39

40

41

Gleeson CJ

Gummow J
Callinan J
Heydon J

13.

April 2003, which the Tribunal quoted without ccism. The Kanun was said to
be "a means of settling accounts amongst ganggaffickers, smugglers, and
other criminal elements who, in the absence otfflaw and order, can use the
fear, respect and moral justification associatetth tie Kanun to terrorise people
into a code of silence.” If in fact, and to theest that, the Kanun is only a cloak
for criminal activity, it cannot be said that thelavant geographical section of
Albanian citizens are subject to customary law.

The failure of the group relied on by the appellancomply with the third
requirement stated by Gleeson CJ, Gummow and K¥byn Applicant S v
Minister for Immigration and Multicultural Affaifs is not one which could have
been overcome by inquiry into the subjective petioep of Albanian society.
Gleeson CJ, Gummow and Kirby JJ said that thatitgguas one which could
be relevant but was not necessary. The naturkeofppellant's claims in these
proceedings made the inquiry irrelevant. The ingts also irrelevant so far as
the Kanun is, in truth, only a cloak for criminatiaity rather than a body of
customary law. Counsel for the appellant conceidedral argument that in
relation to any inquiry into the subjective perceps of Albanian society, "the
material ... in the Tribunal was somewhat scarcas.were the contentions".
Criticism of the Tribunal is thus misplaced in vieWwthe fact that no request was
made to it to consider the subjective perceptidnsilmanian society, and in view
of the apparent absence of materials which mighe lreeen used as a necessary
aid in doing so.

Other matters

There was some argument about the significan¢keoTribunal’'s finding
that "the Albanian authorities have recognisedptablems presented by blood
feuds and have shown that they are willing to asklthem." It is not necessary
to consider whether this is a finding that, contrém the appellant's claim,
Albania has not failed to provide adequate prod@céigainst blood feuds.
Orders

The appeal is dismissed with costs.

21 (2004) 217 CLR 387.



42

43

44

Kirby J
14.

KIRBY J. STCB* ("the appellant") is a national of Albania. Heiad in
Australia in June 2000. Soon after his arrival,sbeght a protection visa. He
did so on the basis that, in accordance with sf36eoMigration Act1958 (Cth)
("the Act"), he was a person to whom Australia owsdtection obligations
under the Convention relating to the Status of Be@&s and the Protocol relating
to the Status of Refugees ("the Refugees Conveition

The appellant's claim was rejected by the deleghtbe first respondent
("the Minister"). The second respondent, the Reéugreview Tribunal (“the
Tribunal), affirmed the delegate's decision. itt do primarily on the basis that
s 91S of the Act prevented it from having regardtiie appellant's fear of
persecution because "family reasons"” formed this lodshat fear.

The appellant sought judicial review of the Trialis decision in the
Federal Court of Australia, but the application véismissed by Finr®d His
Honour applied the then recent decision of the Eollirt of the Federal Court in
SCAL v Minister for Immigration and Multiculturalnd Indigenous Affairs.
That was a case with certain factual similariteshe preseft An appeal to a
Full Court of the Federal Court was dismiséedy special leave, the appellant
now appeals to this Court.

22 The name of the appellant is anonymised in canpk with s 91X of the
Migration Act1958 (Cth).

23 Convention relating to the Status of Refugeegned for signature 28 July 1951,
189 UNTS 150; 1954 ATS 5 (entered into force 22ilA1®54); Protocol relating
to the Status of Refugees, opened for signaturgdaBliary 1967, 606 UNTS 267,
1973 ATS 37 (entered into force 4 October 1967).

24 STCB v Minister for Immigration and Multiculturahd Indigenous Affair§2004]
FCA 276.

25 [2003] FCAFC 301, applieBTCB[2004] FCA 276 at [1] per Finn J.

26 SCALinvolved an application for a protection visa by Abanian man who, like
the appellant in this appeal, claimed to be thgesulof a blood feud. SCAL
claimed refugee status on the basis of his memipeadta particular social group,
said to be his family, who were targets of the biéeud. SCAL did not articulate
a claim such as that in issue in this appeal. htn Rederal Court, von Doussa J
concluded that such a claim could not have beesidered by either the Minister
or the Tribunal; and that in any case, the nomthgm@up was too indistinct from
the rest of Albanian society to be classified gmdicular social group within the
meaning of the Refugees Convention.

27 STCB v Minister for Immigration and Multiculturahd Indigenous Affair§2004]
FCAFC 266.
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Narrowing the issues

Background facts and legislationThe background facts are stated in the
reasons of Gleeson CJ, Gummow, Callinan and Heyddfthe joint reasons").
Those reasons describe the way in which the appetiame to Australia in a
claimed attempt to escape dangers arising fronsupposed subjection to blood
feud customs alleged to apply in Albania. Thosstams were said to apply to
him because his late grandfather had killed a memba now rival family (the
Paja family§®.

Also set out in the joint reasons are the termsod arguments presented
upon, s 91S of the Act, requiring that specifiedréefor nominated family
reasons are to be disregarded in determining whethgdaimant has a "well-
founded fear of being persecuted for the reasomambership of a particular
social group®™. This is the category of persecution in the Re&sgyConvention
to which alone the appellant appealed in his redoes protection visa.

Provisions of the Conventionlt is as well, once again, to set out the
language of art 1 of the Refugees Convention, whighs meaning to the term
“refugee"”. Article 1A(2) states that the term Ugée" shall apply to a person
who:

"owing to well-founded fear of being persecuted feasons of race,
religion, nationality, membership of a particulacsl group or political
opinion, is outside the country of his nationahtyd is unable, or owing to
such fear, is unwilling to avail himself of the protion of that country

As the joint reasons point out, between the tirh&i® application to the
Minister and his application to the Tribunal, thgpallant re-expressed the way
in which he presented his claim for protectfon However, before both, the
essentials of his claim were the same. He asserted

(1) The existence of a well-founded fear;

(2)  That the fear was that of being "persecuted";

28 Joint reasons at [1]-[9].
29 s 91S. The section is set out in the joint reas [4].

30 Joint reasons at [6].
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(3) That the persecution alleged was "for reasdns. asnembership of
a particular social group”;

(4)  That he was outside the country of his natibpghlbania); and

(5) That, owing to such fear, he was unwilling t@i& himself of the
protection of that country.

Re-expression of the claimThe shift in expression of the claim related
only to item (3). It concerned the definition diet"particular social group™ of
which the appellant claimed membership. As defibetbre the delegate, the
applicable "social group" had been confined to memsitip of his family. It
referred to his suggested fear of persecution dasons of membership of that
family, derivatively established because of thegdd acts of his grandfather and
the "blood debt" that followed from those acts whigere said to expose him to
risks occasioning his fear. Before the Tribunakvaver, the appellant advanced
a second definition of the "social group" upon whibe relied. This was
"Albanian citizens who are subject to the customky, the Code of Lek
Dukagjini, or the Kanun". According to a lettemsdy the appellant's agent to
the Tribunal, reliance on this added "social group"

. Afforded "a more precise articulation of the idéable social
group to which [STCB] belongs";

. Identified more clearly the social group "that ssibject to
persecution by reason of the inability of the caotrélbanian
government to halt customary law blood feuds opratect those
persons who are rendered victims of such feuds artharn
Albania"; and

. Arose by analogy to this Court's decision Minister for
Immigration and Multicultural Affairs v Khawd, to which
specific attention was directed.

Availability of the new category There is no suggestion that, in re-
expressing his claim in this way, the appellargraldl his story, casting doubt on
its veracity. To the contrary, the materials ia tbcord show that the appellant's
statement about the source of his "fear" has beasistent from the beginning.
In his original application for a protection visegntained in the record, the
appellant said:

"l left Albania because the Paja family intendskilb me. They believe
that blood is owed to them by our family. In Allenhe people live by

31 (2002) 210 CLR 1.
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the ancient code of Lek Dukegjini. Under the cadiamily must kill a

male member of the opposing family where blood wed. The Paja
family believe that blood is owed because in 1948 4945 my

grandfather ... killed [a member of the Paja family].. Efforts have

been made to resolve this feud ... All efforts tgoteate a resolution of
the dispute have failed. ... The Albanian governine&uld not protect

me. Thousands of men are in hiding in Albania bheeahey have been
targeted under a blood feud. The government castoptthe killings and

will not act just because a response is made ti@har family intends to
take revenge. The Albanian police are not welharged. The population
is heavily armed."

The appellant was entitled to re-express his claithe light of advice he
received concerning the interpretation of the ReésgConvention in accordance
with Australian law. The Tribunal was fully appr of the two ways in which
the appellant's claim was advanced. It addresael ef them in its reasons.
There is no technical or procedural reason wamgntefusal of the re-cast
submission. The position in this case was comiyletiEferent from that
discussed irSCAL*, which the Tribunal cited at some length. In thase, the
re-expressed claim had not been made "either imiiaeapplication or before the
Tribunal". It was held that this prevented thebtinal from considering 3t
Such was not the present case.

It was therefore proper for the Tribunal to det@emboth of the ways in
which the appellant presented his claim of refugtagus. The issue is whether,
in respect of either such expression of his claing Tribunal committed a
jurisdictional error, thereby attracting an entitknt to judicial review.

Analysis of s 91S of the ActFor the purposes of these reasons, | am
prepared to accept the analysis set forth in thet jeeasons concerning the
appellant's claim to fear persecution for the reasfomembership of a particular
social group consisting of his famify That claim obviously attracted the
application of s 91S of the Act. The conclusioadeed in the joint reasons is
one that | can accept because, in my view, thellaopdias established error in
the way in which the Tribunal approached the seaspkct of his claim. That
conclusion entitled the appellant to relief in federal Court. Such relief should
now be granted by this Court so as to require aarhg before the Tribunal,
freed of the jurisdictional error demonstrated bg Tribunal's treatment of the
amended claim.

32 [2003] FCA 548.
33 [2003] FCA 548 at [16] per von Doussa J.

34 Joint reasons at [20]-[28].
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Particular social group: blood feud victims

Tribunal's factual findings In its reasons, the Tribunal set out a
substantial passage from a report of the Home ©fiicthe United Kingdom,
published in April 2003, concerning the situatioh persons in Albania who
claim refugee status on the basis of fear that wn#\oe killed in a blood feud if
they return to Albanfd. The Tribunal concludé

"Based on the above information, the Tribunal atxdpat there is a
tradition of blood feuds in Albania, particularly ihe north of the country.
The Tribunal finds that the Albanian authoritiesvéarecognised the
problems presented by blood feuds and have shoairthiby are willing
to address them.

The Tribunal accepts the applicant's claim thatfsily is involved in a
blood feud with the Paja family because the apptisagrandfather killed
a member of the Paja family in 1944-45. The infation about blood
feuds noted above indicates that there has beaswgence of blood
feuds in the north of Albania (where the applicaotes from) and that
feuds have been reactivated after many years ofjl&ippressed by the
Communist regime."

After disposing of the appellant's first claim (ine application of s 91S of
the Act), the Tribunal addressed the second claitnquoted, with apparent
acceptance, from a translated version of the Cddeek Dukagjini, otherwise
known as "the Kanun", which it accepted was "amplmneainly, although not
exclusively" in northern Albanfa It then went on to give its reasons as to why
the f%ppellant's second claim should be rejectedhe felevant reasons were
brief™:

“The potential social group of Albanian citizensowvare subject to the
laws of the Kanun could reasonably be said to capt least a third of
the population of Albania, and includes men, woraed children, people
who live in urban areas and those who live in raraglas, people who are
wealthy and people who are poor, those who are-egeltated and have

35 United Kingdom, Home OfficeAlbania AssessmenfApril 2003), Section 6, set
out in the decision of the Tribunal (ref V02/137%0)12-14 ("Tribunal decision™).

36 Tribunal decision at 14.
37 Tribunal decision at 20.

38 Tribunal decision at 20.
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good jobs and those who have neither. The Tribdoak not accept that
such heterogeneous groups of people could sers@bbaid to be united,
cognisable or distinguished from the rest of Allaanisociety. The

Tribunal finds that a group comprising 'Albaniatizeéns who are subject
to customary law, the code of Lek Dukagjini, or #enun' does not meet
the requirements for a particular social group Whi recognised under
the Refugees Convention.

... The Tribunal therefore finds that if the applitamere to return to
Albania now or in the reasonably foreseeable fyttirere is not a real
chance that he would be persecuted for a reasochwdumes under the
Refugees Convention. The Tribunal finds that ghgliaant's fears are not
well-founded.”

56 The emerging issueThe question presented by the appellant's agiic
for judicial review is whether the foregoing apprbdo the second aspect of his
case conformed to the requirements of the Refu@eswention, as relevantly
incorporated into Australian law by the provisiarighe Act®.

57 Analysis of the reasonsThree points emerge from the cited passage of
the Tribunal's reasons. They are:

. That the Tribunal accepted the existence of thedfeud rules in
Albania, described in the Kanun; that the Kanunliagpmainly in
northern Albania, from where the appellant deriaag] that it had
been suppressed during the Communist rule of Atbdnit had
lately been revived,;

. That the chief apparent reason for rejecting hygelant's second
claim was that the "social group” that he nominateas too
heterogeneous and did not qualify as a "particatarial group”
within the terms of the Refugees Convention; and

. That, were he returned to Albania, there was abaieance that the
appellant would be persecuted for a Conventionareadn effect,
he would be persecuted (if at all) because of tleod feud
“tradition” of Albania, the existence of which thé&ribunal
accepted, but which, it concluded, fell outside thenvention
grounds.

58 The closing remarks of the Tribunal, to the effinett the appellant's fear
was "not well-founded®, appear to constitute something of an after-thaugh

39 The Act, s 36; cKhawar(2002) 210 CLR 1 at 6 [1], 16-17 [45]-[46], 20-H0].

40 Tribunal decision at 20.
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There was no explanation of why the appellant's édghe blood feud risks in
Albania, previously found, was "not well-foundedQn the face of the Tribunal
record, there was every reason to conclude tiveastwell founded. Earlier, the
Tribunal had made its reasoning cféar

"Although the Tribunal is satisfied that in the Alian context the
applicant's family can be considered to be a pdaicsocial group under
the Convention, the Tribunal finds that the moiwatof the Paja family
to harm a member of the applicant's family is re@eerior a murder
committed by the applicant's grandfather. Reveiogea criminal act is
not a reason for harm which comes under the Coioreht

It follows that the statement that the appellafittsars are not well-
founded", read in this context, must be underst®deaning no more than that
the appellant's fears were not "well-founded" farréason which comes under
the Refugees Convention”. Read as a whole, theufai's reasons accept the
existence of "fear" and that such fear was forasoa flowing from the revived
operation of the Kanun. The Tribunal simply cownled that the appellant had
failed to engage the Refugees Convention becausbadenot identified a
"particular social group" of which he was a memb@&ut for that, every other
component of a valid claim for protection was ekshled.

The unwillingness to avail himself of the proteatiof his country of
nationality was not concluded against the appelldrtie Tribunal accepted that
the Albanian authorities had "recognised” the pFobpresented by blood feuds.
But it noted the revival of such feuds after theerrow of Communist rule.
The Home Office report (and much other uncontestéatmation in the record)
sustained the conclusion about the revival of bldedds; their widespread
impact; the imperfect response of the Albanian aitiles to the danger; and the
fear that such blood feuds occasioned to theimagt

The victims of blood feuddt is important to recognise that the appel&ant'
case was not only that he suffered from "fear" thatt, as a victim of a blood
feud that actually put his life in danger, his 'feavas for the reason of an
inhumane practice alien to civilised societies aodtrary to the appellant's most
fundamental human right, the right to live, freenfr such violent inter-
generational vengearfée

41 Tribunal decision at 15.

42 The right to life is recognised in art 6 of theernational Covenant on Civil and
Political Rights, opened for signature 16 Decent@86, 999 UNTS 171; 1980
ATS 23 (entered into force 23 March 1976) ("the RIT). It has been described
in the International Court of Justice as part o tirreducible core of human
rights”. Sed_egality of the Threat or Use of Nuclear Weapf896] ICJ Rep 226

(Footnote continues on next page)
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The country report on Albania which the Tribunalparently accepted
(having included a large extract in its reason$aeuit criticism or qualification)
makes it clear that the blood feud rule, of whiek &ppellant complained, was a
very real phenomenon, especially in particular sref Albania; that a large
portion of the population were affected by it; ahdt governmental attempts to
respond to its revival were commendable but inadeguand significantly
ineffective.

The following is the key passage from the Homed@ffeport, quoted by
the Tribunaf®:

"It would be difficult to separate the issue of diiofeuds from the larger
problem of lawlessness in Albania, especially @ mhountainous north of
Albania and in remote areas. ...

The numbers of persons affected directly or indliyday blood feuds vary
widely. A survey conducted by the Law Faculty afaha University in

March 2000 showed that 210,000 Albanians (six part ©f the total

population) were ‘affected' by blood feuds inclgdebout 1,250 people
locked in their homes for fear of being killed. ertAlbanian Human
Rights Group reported that during 2001, 2,750 fewilwere self-
imprisoned at home and that 900 children were priexekfrom attending
school due to fear of revenge. According to thaistry of Public Order,
more than 14 individuals were killed in blood feuds2001. Figures
published by the National Mission for Blood Feudc®eciliation, in

August 2000, stated that 756 blood feuds had beeonciled, allowing

the people involved to return to put an end to-setffinement at home.
The missioners explained that the roots of thisblemrm lie in the ill-

intentioned interpretation of the Kanun and in iihkeictance of citizens to
obey the laws of the state.

According to the Ministry of Public Order, more tha9 individuals were
killed in blood feuds which was practised by indwals particularly in the
northern part of the country. Under the kanun,yoadlult males are
acceptable targets for blood feuds, but women dmidiren often were
killed or injured in the attacks. The Albanian HamRights Group

at 506. The Office of the United Nations High Coissioner for Human Rights in
its General Comment No 14: Nuclear Weapons and thétRa Life (Art 6)
(1984) at [1] has described the right to life a@se"supreme right from which no
derogation is permitted even in time of public egesicy’. See Hathawayhe
Rights of Refugees Under International L.#2005) at 450-451.

43 Tribunal decision at 13 (emphasis added).
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(AHRG) estimated that 1,400 families were self-irepned at home and
that 140 to 400 children were prevented from aitejmdchool due to fear
of revenge.

Several agencies provide reconciliation servicesatuilies involved in
blood feuds, although according to the Internatiddasis Group there
has been no concerted and coordinated strategpeatk¥o combat this
growing and deeply damaging phenomena

The Albanian Penal Code does not contain any pongswhich directly
address blood feuds. ... [T]o incorporate any spqmiovisions dealing
with blood feuds in the Criminal Code would be saerma retrograde step
in Albania by giving official recognition to an draic custom."

Extracts from the Kanun The provisions of the Kanun, which were
written down in an attempt to replace pure vigismt with a minimal set of
rules, are found in the text recorded by Shtjefggt@®v, a Franciscan priest:

"CXXV
'‘Blood Follows the Finger'

8898. According to the old Kanun of the mountamisAlbania,
only the murderer incurs the blood-feud ...

8900. The later Kanun extends the blood-feudlitmales in the
family of the murderer, even an infant in the ceadtousins and close
nephews, although they may be separated, incurlttogl-feud during the
24 hours following the murder; after 24 hours, thmily of the victim
must give a guarantee of truce."

Unavailing national protection The uncontested facts that were before
the Tribunal indicate that very large numbers akpas in Albania, particularly
in the north (from where the appellant derivesg, farced, by their fear of inter-
generational murder under the revived Kanun, te Imdtheir homes. The exact
number involved is a matter of dispute. The sus@sthe government's recent
endeavours is also a matter of contest. Howewer,facts disclosed by the
passage from the Home Office report cited, and r@pply accepted, by the
Tribunal establish that thousands of Albanians wesdf-imprisoned at home"
because of their fear on this ground. The measadepted by the Albanian
government might be sincere. But at the time efréport they were obviously
of limited effectiveness. For many Albanians, tia¢ional government is unable
to provide protection from the cause of their fe&elf-evidently, fear must be
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acute to cause people to imprison themselves in lilbenes, locking themselves
in their residences "for fear of being killé4"

Before the Tribunal, the appellant asserted tleathdd been hiding in
Albania for two and a half years before escapinAtstralia on a borrowed
passport. Such prolonged relinquishment of fundaatehuman rights would
seem naturally to sustain a desire to leave thatcpwf nationality where such
things could happen, and where governments wereeppess to provide
reasonably effective protection.

The point has been made in many cases that dgtisvery source of fear
that attracts an entitlement to protection under Refugees Convention. In

Applicant A v Minister for Immigration and Ethnidfairs® Gummow J observed
that:

"[W]hilst as a matter of ordinary usage, a refugaight be one whose
flight has been from invasion, earthquake, flo@anihe or pestilence, the
definition is not concerned with such persons.”

Applying correct criteria Yet did the Tribunal err in law in concluding
that the type and source of "fear" recounted by dbpellant, based on his
experience in Albania, fell outside the limited gmnds for which the Refugees
Convention affords protection? The appellant adgtleat the answer to this
question could be found by consideration of thisi€s reasoning itKhawar®.
He claimed that the proper applicationkdfawar to the facts of his case would
result in the success of his application. In patéir, he submitted, a proper
reflection onKhawar would have convinced the Tribunal that its reasgrioy
reference to the "heterogeneous” character ofsbeidl group” that he secondly
identified, and to the fact that such group congatisat least a third of the
population of Albania", involved error. It is tlefore necessary to consider
Khawar and to decide whether, as the appellant submitisd;ase is analogous
to Khawar, and should result in a like conclusion, namelygeosdn his favour.

44 Article 9(1) of the ICCPR affords the right tdéirty and security of person. See
Joseph, Schultz and Castahe International Covenant on Civil and Political
Rights 2nd ed (2004) at 303; Hathaway,he Rights of Refugees Under
International Law (2005) at 457.

45 (1997) 190 CLR 225 at 277-278.

46 (2002) 210 CLR 1.
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Consistency with the decision ikhawar

Decision in Khawar Khawar involved an application by a Pakistani
female for a protection visa on the basis of asfmlhded fear of persecution for
reason of her membership of a particular sociaugro Ms Khawar initially
identified that group as women in Pakistan. Asel, she identified the "social
group" as female victims of domestic violence, pémted by a husband and
members of his family, in circumstances where tbikce authorities in Pakistan
were unwilling or unable to investigate and layrges in respect of complaints
of domestic violence against the woman concetned

The delegate of the Minister and the Tribunal ssstvely rejected
Ms Khawar's claim that Australia owed her protattibligations. In the Federal
Court, a single judge (Branson J) upheld the coimiptf jurisdictional errof, a
conclusion later confirmed by a majority of the IRRburt®. In both instances,
the Federal Court concluded that it was open toTilileunal to accept that she
was a member of a particular social group whogs#bates attracted protection
obligations.

On appeal to this Court by special leave, a mgjdreld that the Federal
Court had been correct to find jurisdictional eroor the Tribunal's paft The
matter was remitted to the Tribunal for correctedetination of whether
Ms Khawar was entitled to Australia's protection the basis that she feared
persecution by reason of her membership of a tpdati social group”.

Defining the social group As Callinan J pointed out in his dissenting
reasons irKhawar, in the course of her proceedings Ms Khawar madenaber
of attempts to define the "particular social groapWhich she was a memBer

“[Her] case before the Tribunal was put in a nhumiiealternative ways
with respect to her membership of a particular alogroup: women;
married women in Pakistan; married women in Pakistathout the
protection of male relatives; married women in Bt separated from
their husbands and without the protection of madtatives; married

47 Khawar (2002) 210 CLR 1 at 7-8 [7]-[12], 17-19 [49]-[5H0-32 [93]-[97]; cf at
44-45 [134]-[145].

48 Khawar v Minister for Immigration and Multicultura&ffairs (1999) 168 ALR 190.
49 Minister for Immigration and Multicultural Affairg Khawar(2000) 101 FCR 501.
50 Gleeson CJ, McHugh and Gummow JJ and myselfir@all) dissenting.

51 (2002) 210 CLR 1 at 44 [134].
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women in Pakistan suspected of adultery; or, wonwm have
transgressed the mores of Pakistani society."

In comparison with these multiple attempts, thespnt appellant's single
attempt to reframe the "particular social group'wioich he claimed to belong
was positively modest and confined.

The social group in Khawar The majority of this Court upheld
Ms Khawar's claim to an arguable membership of atlgular social group".
However, there were differences between the memtietee majority in the
expression of the "particular social group" coneekn

Thus, Gleeson CJ concluded that, on the mateefdré the Tribunal, it
was open to it, as a matter of law, to conclude theomen in Pakistan are a
particular social group®. In their joint reasons, McHugh and Gummow JJewer
of the opinion that it was open to the Tribunaldi&termine that there was "a
social group in Pakistan comprising, at its narrsiywearried women living in a
household which did not include a male blood relatto whom the woman
might look for protection against violence by thembers of the househofd"
Still other possible definitions of the "group” emot to be excluded. My own
reasons were somewhat similar to those of McHugd &@ummow JJ. |
identified the "group” as beirt

"of married women in Pakistan, in dispute with theusbands and their
husbands' families, unable to call on male suppod subjected to, or
threatened by, stove burnings at home as a meagstinfig rid of them

yet incapable of securing effective protection frtma police or agencies
of the law".

Misdirection by the Tribunal In my view, the reasoning of this Court in
Khawar is, as the appellant argued, directly relevanth® disposition of the
present appeal.

First, it is self-evident that, in a country agpptmus as Pakistan, any of
the foregoing "particular social groups"” identifib¢¢ members of this Court
would comprise huge numbers of persons. Certathlgy would exceed, by
many multiples, the number of Albanians in feartladir lives (and possibly in
hiding) by the application of the blood feud cussoai the Kanun. Gleeson CJ,

52 (2002) 210 CLR 1 at 13 [32].
53 (2002) 210 CLR 1 at 28 [81].

54 (2002) 210 CLR 1 at 43-44 [129].
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who contemplated the "social group" of the widesba (women in Pakistan),
was unperturbed by the large numbers of potentahbers:

"The size of the group does not necessarily statite way of such

a conclusion. There are instances where the \gctfmpersecution in a
country have been a majority. It is power, not bem that creates the
conditions in which persecution may occur. In sameumstances, the
large size of a group might make implausible a sstgn that such a
group is a target of persecution, and might sugdgest a narrower

definition is necessary. But | see nothing inh#yemmplausible in the

suggestion that women in a particular country maysttute a persecuted
group, especially having regard to some of thermtdion placed before
the Tribunal on behalf of Ms Khawar."

These remarks reflect earlier comments of my owreaponse to an objection to
the admissibility of claims to refugee status ofgpéis in China affected by that
country's "one child policy®.

Even the narrower "social groups" accepted by MgHand Gummow JJ

and myself inKhawar would, in a country like Pakistan, include a hugenber

of potential members, inferentially running into myahundreds of thousands,
even millions. In my reasons, | too noted thas thad been one of the arguments
pressed by the Minister to resist the identificataf the persons nominated as
enjoying the character of a "social group” or onavihg a "particular"
charactet. But | also sait:

"The Minister conceded in argument that the numbér persons
potentially involved in a 'particular social grougould not of itself put an
applicant otherwise within that group outside then@ntion definition.
This must be correct. After all, there were siXlion Jews who were
incontestably persecuted in countries under Ndei rThe mere fact that
they were many would not have cast doubt on tmelividual claims to
protection had only there been an internationatyreuch as the Refugees
Convention in force in the 1930s and 1940s."

The United Nations High Commissioner for Refugdess similarly

concluded that using large group size to refusegmition of a particular social

5

(3]

(2002) 210 CLR 1 at 13-14 [33].

56 Applicant A(1997) 190 CLR 225 at 297-299.

5

\l

(2002) 210 CLR 1 at 43-44 [129].

58 (2002) 210 CLR 1 at 43 [127].
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group has "no basis in fact or reason, as the afftemds are not bound by this
question of size®.

Against this background, the reference by theund in the present case
to the potential of the appellant's second categmigomprise "at least a third of
the population of Albania" suggests error. By isfee, Gleeson CJ's
willingness to accept iKhawarthat women could constitute a "particular social
group” involved a reference to half of the popwatof Pakistan. Extension to a
third of the population, if that were the case, ldoof itself be immaterial, so
long as a "social group” of the particular charaatieged existed.

Secondly, social groups of the kind identifiedthg majority inKhawar
are inevitably heterogeneous. Thus, half of thpupation of Pakistan (being
women) would be half of the population in all o heterogeneity. Likewise,
each of the categories which the other membershefnbajority in Khawar
contemplated would inevitably be very diverse. tBgir description, they would,
in the é\(/)ords of the Tribunal in rejecting the prsappellant's second category,
include™:

"people who live in urban areas and those whoihlveural areas, people
who are wealthy and people who are poor, those avkowell-educated
and have good jobs and those who have neither".

This consideration in the Tribunal's reasons waerefore, likewise,
erroneous and irrelevant. If such a consideratimgualified a person from
being a member of a "particular social group", aud equally have disqualified
Ms Khawar. Yet this Court upheld her entitlementelief.

Thirdly, so far as the Tribunal rejected the algmdls claim on the basis
that the "particular social group” that he seconmiyninated could not "sensibly
be said to be unitetf! this too indicates error. It appears to harkkbtacthe
notion that a "particular social group" is "united"the sense of members of a
club or a beleaguered aristocréfcyThe possession of such unity on the part of a

59 UNHCR, Guidelines on International Protection: Gender-&tedl Persecution
within the context of Article 1A(2) of the 1951 @ention and/or its 1967 Protocol
relating to the Status of Refuge€2002) at [31].

60 Tribunal decision at 20.
61 Tribunal decision at 20.

62 Applicant A (1997) 190 CLR 225 at 300-301, citing authorities early
expectations of the operation of the Refugees Quitve
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"social group” has long since been rejected asttemaf law. InApplicant A2,
the Minister did not support the proposition thas@ciational membership was
necessary or sufficient to establish the existasfca requisite "group”. Many
"social groups" that have been accepted by thigtGeere not "united”. Indeed,
of their nature, many members of such groups wowt be known to other
members. To be "united" could be very dangeroughfem. The position of
homosexuals in some countffeand Muslim apostates in their home countries
are illustrations of this fact. To demand that $beial group should be "united"
is clearly erroneous in law.

Fourthly, the Tribunal, in describing the furthegiterion that it applied to
the appellant's second postulated “"particular sagiaup”, also rejected that
social group because it "could [not] sensibly bel ga be ... cognisable or
distinguished from the rest of Albanian sociéty"However, this too constitutes
error when measured against the "particular sagialip” accepted itKhawar.
Women in Pakistan, as such, might indeed be "cagtesor distinguished" from
the rest of Pakistani society. But of their natuhe more particular categories
accepted by the other members of the majorityKimwar would not be
"cognisable or distinguished" in the way describe@f its very nature, the
situation of women in their private circumstancegheir own households, the
subject of domestic violence from their husbandshair husbands' families,
would quite often not be known to, or distinguishiedm, the rest of their
society. That, indeed, was the complaint of suomen, namely, that the people
within their homes from whom they ought to recepretection, their husbands,
were unwilling to give it or, indeed, supported tppressive conduct.

Fifthly, there are important factual similaritibetween the categories of
women accepted ikhawaras potentially constituting a "particular sociabgyp"
and the persons in the sub-class of the Albaniapulption to which the
appellant belonged and upon which his claim relié&hch was a member of a
large and disparate group in society. Each, bgaeaf cultural norms, was
commonly confined to the home. Each was opprelsgdakhavioural features of
the society which constituted an affront to fundatak human dignity and
human rights. Indeed, each was at risk of losiegtself. And each was unable
to look to the authorities for effective and reasae protection from those non-

63 (1997) 190 CLR 225 at 301.

64 Appellant S395/2002 v Minister for Immigration akfdilticultural Affairs (2003)
216 CLR 473.

65 Applicant NABD of 2002 v Minister for Immigrationnéh Multicultural and
Indigenous Affairg2005) 79 ALJR 1142; 216 ALR 1.

66 Tribunal decision at 20.
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state agents which were the instruments occasidghgigfear and initiating their
flight in order that they might remove themselvesni such an intolerable
situation.

Relevant overseas decision$n both Canada and the United Kingdom,
Albanians the subject of blood feuds have beengmsed as falling within a
particular social group for Convention purposes.Pépa v Canada (Minister of
Citizenship and Immigratioff} the Federal Court of Canada overturned a
decision of the Immigration and Refugee Board, ol the Board concluded
that the applicant, a victim of the Kanun, was aohember of a particular social
group entitled to Canada's protection. The Boad érred in concluding that
because the acts of vengeance had arisen outmivaté vendetta”, they could
not be said to have been performed for a Convengason. In reaching this
conclusion, the Board had focused, "incorrectly,tlo@ perpetrators and not on
the victims".

In the United Kingdom, the question of whether thibject of a blood
feud is a member of a particular social group w#pend on the facts of the
casé€®. In the recent case @roz®, the Immigration Appeal Tribunal ("the
IAT") concluded that the applicant, a victim of &dd feud, did belong to a
particular social group and was therefore entiteegrotection. On the issue of
State protection, the IAT concluded that "[t]he &titan government does not
have in place a system which offers sufficiencypodtection. There is no
reasonable willingness by the police to detect,sgcate and punish those
responsible for blood feuds." Whilst State pratectis assessed on a case-by-
case basis, it was said Brozi that there will generally be an insufficiency of
protection in Albanian blood feud cases. The seemalt was reached in the case
of Koci v Secretary of State for the Home Departrfient

Once agaift, this Court adopts an approach to the Refugeeveldion
that is out of line with the standards of the H@bmmissioner for Refugees and
different from that adopted by other countries ®flam. For my own part, in the

67 2002 FCT 834.

68 See, eglB (Blood Feuds — Relevant Risk Factors) Albania [2@4] UKIAT
00158.

69 [2003] UKIAT 06978 at [14], as quoted TiB [2004] UKIAT 00158 at [34].
70 [2003] EWCA Civ 1507.

71 cf Minister for Immigration and Multicultural and Ingenous Affairs v QAAH of
2004[2006] HCA 53;NBGM v Minister for Immigration and Multiculturalffairs
[2006] HCA 54.



89

90

91

Kirby J
30.

local application of international treaties to whidustralia is a party, | would
not adopt such a narrow approach.

Conclusion: an incorrect testThe result is that the Tribunal misdirected
itself by its reference to irrelevant considerasionit is not a requirement of a
“particular social group” that the group must:

. Be of modest numbers;

. Be of non-heterogeneous composition;

. Be united; and

. Be clearly cognisable or distinguished as suchftbe rest of the
society.

These errors demonstrate that the Tribunal didappty the correct legal
standard for judging whether the appellant was enbe of a "particular social
group”. Because of the importance of the lawfuedaination of the appellant's
claim by the Tribunal, addressed solely to relevamtsiderations, it is my view
that the application of the approachKhawar requires identical orders in this
case and for substantially the same reasons. HFresdthe erroneous criteria
applied by it, the Tribunal might still arrive at @nclusion adverse to the
appellant. But the appellant is entitled to hale {Tribunal exercise its
jurisdiction by reference to relevant criteria, ided from the Refugees
Convention and not by reference to extraneous aumadaiterial considerations of
the kind that it relied on.

A futile exercise?

Provision of reasonable protectionBut can it be said that it would be
futile to return the matter to the Tribunal becauseen if it confined itself to
relevant considerations, it would be bound, onapeellant's second category, to
come to an adverse conclusion? Such argumentssivergyly pressed upon this
Court in Khawar, as members of the Court recogni$edindeed, this was the
basis upon which Callinan J dissentedthat cas€. Thus, if, contrary to the
lengthy extract from the Home Office report, theblinal were to conclude in
the present case that, at the time of its decidiased on up-to-date country
information, the government of Albania had bloodide under reasonable
control and gave adequate protection to those whoetl the application of the
Kanun, the Tribunal might indeed conclude that dppellant's fears were not

72 (2002) 210 CLR 1 at 29 [88]-[89], 44 [131].

73 (2002) 210 CLR 1 at 47 [151]-[152].
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well founded. In such circumstances the fears okt sustain the appellant's
unwillingness to look to his country of nationalfty protection.

A private dispute? Likewise, if, on a rehearing, the Tribunal wete t
conclude that the appellant did not have a welhttad fear of being persecuted
"for reasons of ..membership of a particular social gro(fp'but for reasons of
some purely private animosity on the part of thgaRamily”, the claim under
the Refugees Convention might, on those new féetsejected. Establishment
of the existence of a "particular social group”,eoen of membership of such a
group, is not sufficient to assure entitliementratgction. The causal connection
between an established "fear" and membership d¢f ausocial group” must be
demonstrated. However, on the basis of the Triksiearlier finding, adverse
conclusions on these issues would appear unlikEhey would not warrant this
Court's refusal of relief at this stage.

Can it be said that the appellant would be bownfait either because he
could not demonstrate "persecution” within the neguof the Conventiofi; or
because, however refined and re-expressed, th&l'gpoup” to which he claims
membership is not adequately "particular” or sigfitly analogous to others that
have been recognised by this Court?

Absence of persecution&s to proof of "persecution” there are still issu
of uncertainty in Australian law concerning theeamtto which the actions of
non-state agents may amount to "persecution” tewthie Refugees Convention
respond§. Those uncertainties have been examined in devasas of which
Khawar was one. It is settled law in this country thatiora States are not
obliged to eliminate all risks of harm or to guaesnthe safety of their nationals
in all circumstanc€8 The Refugees Convention was written against the
background of circumstances in which countries heag/ing resources with
which to afford protection to their nationals agxithe acts of non-state entities.

Nevertheless, it is now clear, at least in Ausrathat the Refugees
Convention is not confined to affording protectiagainst the affronts to
fundamental human rights by agents of the Statencountry of the putative

74 cfKhawar(2002) 210 CLR 1 at 33 [99].
75 cfKhawar(2002) 210 CLR 1 at 31-32 [96].
76 cf Khawar(2002) 210 CLR 1 at 33 [99].

77 Minister for Immigration and Multicultural Affairge Respondents S152/2003
(2004) 222 CLR 1.

78 Respondents S152/20@004) 222 CLR 1.
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refugee's nationality. | remain of the view, dedvirom successive opinions of
the House of Lords, that the applicable law in this regard can bersechup in
the descriptive formulation:

"Persecution = Serious Harm + The Failure of Seatdection".

The absence of "persecution” would not appeaeta Bbuitful avenue for
success on the part of the Minister in the presasé. The level of protection
that can be expected of a putative refugee's cpwihtnationality is that which
affords a "practical standard, which takes promeoant of the duty which the
state owes to all its own nationdfs" It is not on&":

“indifferent to conditions which reasonable humamgs should not have
to accept and are entitled to escape from andsipet of which they are
entitled to seek protection from the internatioc@nmunity because they
feel that invocation outside their country of natibty of protection from
that country will only lead to their being returnedconditions of risk of
harm that they ought not to have to tolerate".

In the light of the Home Office report, cited etreasons of the Tribunal,
it would certainly be open to the Tribunal, on Htated criteria, to conclude that
the appellant had established "persecution”. ¢t leen held in this Court that
"detention®, and "a threat to life or freedom for a Conventieason®, amount

79 R v Immigration Appeal Tribunal; Ex parte SHd999] 2 AC 629 at 653 per Lord
Hoffmann; Horvath v Secretary of State for the Home Departnj2d01] 1 AC
489 at 515-516; dkhawar (2002) 210 CLR 1 at 40 [118Respondents S152/2003
(2004) 222 CLR 1 at 35 [100].

80 Horvath[2001] 1 AC 489 at 500.

81 Respondents S152/20Q2004) 222 CLR 1 at 40-41 [117] (footnotes omitted)
cf Fortin, "The Meaning of 'Protection’ in the Rgée Definition”, (2000) 12
International Journal of Refugee Lab8. This is confirmed by the fact that the
Preamble to the Refugees Convention recites affiomaof the principle that
"human beings shall enjoy fundamental rights ancedoms without
discrimination”. Se®&ABD (2005) 79 ALJR 1142 at 1160 [108]; 216 ALR 1 at 26

82 Minister for Immigration and Ethnic Affairs v GYd997) 191 CLR 559 at 570,
guoting with approvaChan v Minister for Immigration and Ethnic Affai{$989)
169 CLR 379 at 390 per Mason CJ.

83 Chan(1989) 169 CLR 379 at 399 per Dawson J. See n8tR¢2)(a) of the Act.
The relevance of "persecution” in s 91R of the Awgerted by theMigration
Legislation Amendment Act (No 8P01 (Cth), was not argued in this appeal,

(Footnote continues on next page)
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to persecution. If it were shown that thousandalb&nians were hiding in their
homes for fear of being victims of a blood debtat®d under the Kanun, it
would be open to the Tribunal to find that the felthe appellant was a fear "of
being persecuted" within the Convention, in the samay as Ms Khawar's fear
was classified as such by the majority in her cddse.Khawar did not allege that
the chief source of her oppression was the policetier State authorities in
Pakistan. As in the present appellant's case,cteem was that the State
authorities were unwilling, or at least unableirtervené’. They had left her in
such an intolerable situation that she was foroeflee. She was forced to look
to another country, Australia, to afford her a kwfdsurrogate protection from
persecution that ordinarily could be expected fritv@ country of nationality.
This is what the present appellant also claims.

An arguable "particular social group"?

The three-fold test Against this background, | come to apply theeéhr
steps for the ascertainment of a "particular sogralip” explained in the joint
reasons inApplicant S v Minister for Immigration and Multicutal Affairs®.
Accepting that test for the purposes of the Refagéenvention, are the three
steps fulfilled in the appellant's case? Approaglihe case in the way explained
by Applicant Swould it be open to the Tribunal to reach a coriolusn favour
of the appellant?

The first requirement is the possession of antitiable characteristic or
attribute common to the members of the posited gro®n the basis of the
country information, quoted by the Tribunal, théseevidence to support such
common characteristics or attributes. The applecdbatures involve being
citizens of Albania, caught up in a blood feud, jeab to the Kanun and
(perhaps) forced into self-imprisonment for thewnosafety because of the
incapacity or unwillingness of State agents to ggbthem. The geographical
origin of most such people, being from the norttAtidania, where the Kanun is
still strongly observed, may be a further featufettee group to which the
appellant belongs. On the basis of the countrgrimétion cited, there would be
no doubt that, in Albania, "self-imprisonment”, fear of such blood-feud

cf VBAO v Minister for Immigration and Multiculturalnd Indigenous Affairs
[2006] HCA 60.

84 cfKhawar(2002) 210 CLR 1 at 12 [27].

85 cf Khawar (2002) 210 CLR 1 at 23 [69]. S&utler v Attorney-Generdl1999]
NZAR 205 at 216-217 (CA).

86 (2004) 217 CLR 387 at 400 [36]. See joint reasain35].
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vengeance, exists; is well known as a social phemom and is widespread.
The "group" involved does not comprise trivial nuerd

The second step requires that the relevant cleairstot or attribute is not
solely the shared fear of persecution. That step be taken. This is not a case
of random violence or the total breakdown of lawd @nder. The joint reasons
postulate that the appellant's "social group cekap because in truth he is "not
subject to customary law, but to gangs of crimireding in the name only of
customary law®. With respect, | see no hint of this factual dasion in the
Tribunal's reasons. It would mean that thousarid&llmanians condemned to
self-imprisonment are mistaken in their belief ttfa risk they face arises from
the blood debt exacted by the Kanun. It shouldelteto the Tribunal, not this
Court, to reach such a conclusion.

Moreover, simply because conduct is "criminal"eslmot mean that it is
committed for a solely "criminal" purpose, or thatis being performed by
"crime gangs" with no motivation other than “criminrevenge". Acts of
violence are often "criminal”, and claims of perggmn are usually supported
with reference to persecutory conduct that entaitgminal” behaviour. This
should not be taken to exclude the possibility tiet conduct has also been
committed for a Convention reason, as it was ig thise.

Nor can it be said that members of the appellaotsal group are defined
solely by their mutual fear of persecution. Thaseaof the fear in the appellant's
case, according to his evidence, preceded theifidation of the grouff. That
cause is the revival in recent years of the opmmatf the Kanun, previously
suppressed, and the imposition of the seriousaiskter-generational violence
for innocent victims such as the appellant. Ieeftd many others in a like
position.

The third step requires that the nominated charistic or attribute of the
posited group should distinguish it from societylatge. According to the
country information, the victims of the Kanun cam identified by reference to
its rules. Those rules are written down and thaice has lately been revived.
The rules do not provide general protection. Hyttare applied, the ordinary
Albanian may, according to the country informateuroted by the Tribunal, still
be subject to corruption, violence and generaldagmess. But he or she will not
be forced to hide to escape the vengeance of anfahely for a wrong done
years ago by a blood relative. The Kanun is gp#édicular in this respect. It
distinguishes a person such as the appellant fribrar @itizens of Albania at

87 Joint reasons at [36].

88 cf Khawar(2002) 210 CLR 1 at 28 [83].
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large. The Kanun rules may seem inhumane, irratiand unjust to Australians.
But, on the evidence, it would be open to the Tmduo conclude that those
rules would be well known, and understood, in Albarparticularly amongst
people from the north.

Conclusion: rehearing required The result is that the Tribunal, which
reached its conclusion befokgpplicant Swas decided by this Court, applied
incorrect criteria for the determination of whethe second "social group”
nominated by the appellant was a "particular sagialp” within the Refugees
Convention. By failing to address the correct gjoes, it failed to exercise its
jurisdiction according to law. That failure shoulthve been detected and
corrected by the Federal Court. It amounted t@glictional error entitling the
appellant to the judicial review he sought. Thedfal Court erred in refusing to
hold that the Tribunal had constructively failed @gercise its jurisdiction in
accordance with laf¥.

As in Khawar®, this conclusion does not necessarily mean that th
appellant would succeed in the rehearing beforeTileunal. There remain
factual issues to be determined in the light oftfer refinement of the "particular
social group” of which the appellant claims to benamber. But a rehearing
would not be futile. The appellant is entitled have a hearing before the
Tribunal that addresses his claim and applies dhect legal criteria to it.

Orders

The appeal should be allowed. The judgment ofRtk Court of the
Federal Court of Australia should be set aside. place of that judgment it
should be ordered that the appeal to the Full Coairdllowed and the judgment
of FinnJ set aside. A writ afertiorari should issue to the Refugee Review
Tribunal quashing its decision of 15 September 2008 writ of mandamus
should issue to the Tribunal directing it to head aletermine the appellant's
application according to law. The first respondshould pay the appellant's
costs in the Federal Court and in this Court.

89 Craig v South Australi§l995) 184 CLR 163 at 178jinister for Immigration and
Multicultural Affairs v Yusuf2001) 206 CLR 323 at 351 [82]; BIABD (2005) 79
ALJR 1142 at 1147-1148 [28], 1165 [133], cf at 1]631]; 216 ALR 1 at 8-9, 32,
36.

90 (2002) 210 CLR 1. See above these reasons pf718P



