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SEA CHANGE:

AUSTRALIA'S NEW APPROACH TO ASYLUM SEEKERS

|. INTRODUCTION

In August and September 2001, the international
community witnessed a dramatic example of
Australia s efforts to prevent unauthorized boat arriv-
alstoitsshores. The Australian government refused
to allow the entry of more than 400 persons—mostly
believed to be from Afghanistan—aboard a Norwe-
gian freighter, theTampa, that had rescued them at sea
and attempted to bring them to Australia s Christmas
Island. Eventually, Australia struck a deal with
Nauru—one of the world's smallest republics—to
house the asylum seekers while their claims were
processed, in exchange for U.S. $10 million in aid.

The Tampa incident commanded headlines and
ushered in asignificantly new approach to Austraia’s
treatment of unauthorized arrivals. Australia' s previ-
ous policy had been to transport people arriving with-
out documentation to mainland detention facilities
and allow them to apply for asylum.

Despite the publicity this group received, it was
hardly thefirst to arrive by boat at Australian territory.
During Austraia sfiscal year 1999-2000 (which ended
June 30, 2000), 4,175 unauthorized migrants arrived
on the nation’ s shores by boat—an increase of 354
percent over the previous year.! Infiscal year 2000-
2001, the number decreased only dlightly, to 4,141.2
While the first few months of fiscal year 2001-2002
showed continued steady arrivals, the pace of arrivals
increased dramatically in August.

The mgjority of recent arrivals have been from
Afghanistan and Irag, with smaller numbers from
Iran, Pakistan, and elsewhere. Most have travelled
through the aid of organized smugglers. As the
number of such arrivals hasincreased, Australia has
embarked on a multi-pronged approach to discourage

and prevent such migration, either at its source, en
route, or upon arrival. Australiainitiated most compo-
nents of this approach months or years before the
Tampa’'s much-publicized saga.

One controversid component of the government’s
plan is an “overseas information campaign.” Along
with posters and other materials, the campaign has
included video spots showing the shark-infested seas
around Australia, the crocodiles closer to shore, and the
snakes further inland—where, as it happens, some of
the detention centers housing unauthorized migrants
are located. Thetitle, and the message, of the cam-
paign: “Pay a people smuggler and you'll pay the
price.”

Another component involves cooperation with
other countries, including the “ source countries” of
asylum seekers (such as China); countries of “first
asylum,” which asylum seekers enter when fleeing
their homelands and where they sometimes reside for
months or years (such as Pakistan and Iran); and the
transit countries (such as Indonesia) through which
asylum seekers pass on their way to Australia. The
Australian government believes that its negotiations
with the Chinese government are responsible at least in
part for virtually stopping the arrival of Sino-Vietnam-
ese “boat people” in Audtralia. Australia seeks similar
results with respect to Afghans, Iragis, and others from
the Middle East/South Asiaregion, who now form the
bulk of the new arrivals.

Other components of Australia’s effort to deter
unauthorized migration include: the mandatory deten-
tion of al unauthorized arrivals, including asylum
seekers (apolicy that began in response to Cambodian
and Vietnamese boat arrivals in the mid-1990s, but
which has been maintained by successive governments
in response to increasing numbers of unauthorized
arrivals); the location of some detention facilitiesin
remote, desert areas (where the government has said
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that “existing infrastructure” was readily available);
and the granting of temporary protection visas to
successful asylum applicants who arrived in an unau-
thorized manner, rather than the permanent protection
visas for which authorized arrivals are eligible. In
fiscal year 1999-2000, Australia also temporarily
suspended refugee visa grants from overseas (refugee
resettlement) to compensate for increased “onshore”
asylum approvals. Australia combines refugee ad-
missions and asylum grants under a single “humani-
tarian” ceiling.

The media has scrutinized some aspects of this
approach, particularly the detention policy and condi-
tions. Less publicized isthe regional cooperation
component, which Australia has initiated with a num-
ber of countries in the Asia/Pacific region, particu-
larly Indonesia, whose strategic importance was illus-
trated by the August 2001 events off Christmas Island.

In June and July 2001, the U.S. Committee for
Refugees (USCR) conducted a site visit to Indonesia
and Australiato assess Australia’ s response to asylum
seekers, particularly the “regional cooperative ar-
rangements”’ between Indonesia and Australia. At
that time, two months prior to the events surrounding
the Tampa, officials of Australia’s Department of
Immigration and Multicultural Affairs (DIMA) ex-
plained their revised approach to refugee protection:
“We looked at our [Refugee] Convention obligations.
We wanted to be generous, but, since we provided
more than what’ s required by the Convention, we
asked, what is the minimum that’s required?’

Numerous persons interviewed by USCR dur-
ing the site visit said that the Australian government
is consumed by “the smuggling issue” and that its
desire to curb human smuggling to Australia is
driving much of its policy toward asylum seekers.
In turn, many said, the focus on smuggling has been
driven by domestic political concerns, particularly
leading up to the contentious election of November
2001. Despite international criticism, the events
surrounding the Tampa hel ped determine a policy
change that reversed the once-threatened political
fortunes of Australia' s prime minister and his conser-
vative government.

Many refugee and human rights advocates have
been highly critical of the government’s approach to
the smuggling issue. However, many observers,
including some refugee advocates, are also quick to
say that Australian officials have rigorously investi-
gated al aspects of the issue, including the smuggling/
asylum nexus, and have taken the lead in challenging
the international community, including refugee orga-
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nizations, to develop aresponsible and comprehen-
sive response.

[I. AUSTRALIA: RECENT EVENTS

IN CONTEXT

Understanding Australia's evolving policy toward
asylum seekers, particularly the dramatic policy shift
of late 2001 and the highly charged domestic political
atmaosphere that accompanied it, require abrief look at
Australia s history as an immigrant and refugee-re-
ceiving country.

A. Immigration and Refugee Background

Early Settlement

The Aboriginal peoples of Australia are thought to
have first migrated to Australiafrom an undetermined
location in Asia about 50-60,000 years ago.®> The
“modern” history of Australia can be dated from
August 22, 1770, when Captain James Cook claimed
all of what is now Eastern Australiafor King George
I11 of England.

Up until the American Revolution, Britain had
been sending her convicts to the “new world.” Once
America became independent, Britain kept its con-
victs at home, and it was not long before the prisons
were “full to overflowing.” Theidand continent at the
“end of the world seemed a perfect place to send
them.”*

Thus, the immigration of Europeansto Austraia
began in 1788 with the transportation of convicts from
Britain—a system that lasted until 1868. During this
period, 180,000 convicts, mainly of English and Irish
descent, were sent to Australia. “Free” settlersfirst
arrived therein 1793.°

Asian immigration began in 1848 with the first
arrival of significant numbers of Chinese. They came
both freely and as indentured laborers to work on the
Victorian goldfields. By 1861, the Chinese popul a-
tion had grown to 55,000. The Chinese and European
migrants remained separate, and antagonism grew
between them, resulting in riots between 1857 and
1877.5

According to Don McMasters, author of Asy-
lum Seekers. Australia’ s Response to Refugees:

By 1857, negative views of Chinese civili-




zation were widespread throughout the
eastern states. Apprehension of an immi-
nent and enormous influx of Chinese grew,
characterized as the “swamping” of the
“handful” of white people by swarming
Asians and the “hordes from the north.”
The growing numbers of Chinese migrants
prompted both cultural and economic inse-
curity among the British and their Austra-
lian-born descendants. During this era the
white colonists, desiring to keep Chinese im-
migration in check, came to believe that the
only feasible policy was one of exclusion.”

The “White Australia” Policy

Between 1891 and 1901, Australia developed its
now-infamous “White Australiapolicy.” The initial
goal was reducing Chinese immigration, although
the policy was later expanded to keep out “al
peoples whose presence was, in the opinion of
Australians, injurious to the general welfare.” Im-
migrants from India and Japan, as well as the
Melanesians or Kanakas, who were used as cheap
labor in Queensland, were included in the expanded
category of undesirables.®

The July 1900 passage of the Commonwealth of
Australia Constitution Act of 1900° established the
legal foundation for the White Australiapolicy. The
legidlation allowed parliament to make laws concern-
ing “the people of any race, other than the aboriginal
race in any State, for whom it is deemed necessary to
make special laws.” The law also permitted parlia-
ment to regulate immigration and the relations be-
tween Australia and its Pacific neighbors.

The following year, Australia further tightened
its immigration rules through the Pacific Islanders
Laborers Act, which provided for the “regulation,
restriction, and prohibition of the introduction of la-
borers from the Pacific Islands,” and the Immigration
Restriction Act of 1901, which was designed to ex-
clude virtually all non-European migrantsto Austra-
lia. Although the specific language of the 1901 Act
does not restrict immigration on the basis of “race,”
there is an overwhelming consensus that the primary
mechanism of exclusion contained in the Act—the dicta-
tion test—"was an example of implicit racial control
rather than an explicit color bar, which would have caused
tension with neighbors and with Britain.”*°

Although the Immigration Restriction Act was
amended seven times before 1950, it remained in

effect until replaced by the Migration Act of 1958. The
Migration Act, however, “left the policy unchanged
apart from scrapping the dictation test as the method of
exclusion. Ministerial discretion was substituted as
the preferred strategy.” *

While non-Australians criticized the White Aus-
traliapolicy, the Australian public accepted it “amost
universally.” It was not until the late 1950s that any
significant push for reform of the policy developed
within Australiaitself. By 1966, Australia had begun
to ease restrictions on non-European immigration.*?

Toward Multiculturalism

The Labor government of Gough Whitlam, elected in
1972, shifted towards “ cultural pluralism.” The new
government declared a “commitment to the ‘avoid-
ance of discrimination on any grounds of race or color
of skin or nationdlity.””** The government institution-
alized this commitment through the Racial Discrimi-
nation Act of 1975. As McMaster observes, however,
the removal of race as a primary determinant of immi-
gration status did not automatically translate into a
generalized increase in immigration. The overall
number of immigrants, in fact, fell from 170,000 in
1970-71 to only 50,000 in 1975.%

It was left to the subsequent administration, the
Liberal-National coalition government of Prime Min-
ister Malcolm Fraser, once again to increase immi-
grant admissions, and to try to apply the non-discrimi-
natory admissions policies to the increasing numbers
of Vietnamese “boat people” arriving on the Austra-
lian coastline.

In 1977, Augtrdid simmigration minister, M.JR.
Mackellar, identified clearly different rationales be-
hind immigration policy and refugee policy. MacKédlar
described immigration policy as*“pragmatic and self-
interested,” while refugee policy is “aresponse to
situations of human misery by providing refuge, secu-
rity, freedom and hope.”

A New Restrictionism

In the early 1980s, a new Liberal immigration minis-
ter, lan MacPheeg, initiated policies favoring skilled
migrants and shifting the refugee criteria from an
application of the UN High Commissioner for Refu-
gees (UNHCR) group determinations for certain cat-
egories of Southeast Asiansto an individually based
application of the refugee definition.’® Thisresulted in
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asdgnificant decreasein the total number of Indochinese
refugees granted entry.’

Elected in 1983, the Labor government headed
by Bob Hawke continued the new hard line on immi-
gration and refugee issues, with policies that included
the mandatory detention of unauthorized boat arrivals.
In 1989, a new wave of Indochinese “boat people”
began arriving in Australia. Although their numbers
were far fewer than in the late 1970s, they agan
sparked afierce public debate. Many arrived from
Vietnam via campsin Indonesia or from resettlement
sitesfor Sino-Vietnamese refugees in southern China.
Others were Chinese nationals or Cambodians.*®

The Hawke government began detaining all un-
authorized boat arrivals for as long as it took to
determine their asylum claims. Originally housed in a
low-security migrant hostel in Melbourne, the asylum
seekers were transferred to a more secure facility after
some of them began to escape. The government built
the first remote detention facility, in Port Hedland,
Western Australia, in 1991.%°

Lawyers for the asylum seekers complained that
there was no legal foundation for the long-term deten-
tion of boat arrivals. In 1992, lawyers sued for the
release of fifteen Cambodian asylum seekers who had
been in detention for more than two years. Two days
before the federal court was to hear the arguments, the
government pushed through parliament the Migration
Amendments Act of 1992. The legislation required
that any person who arrived by boat in Australia after
November 19, 1989 was to be kept in custody until he
or she left Australia or was given an entry permit. The
Act aso said that no court was to order the rel ease of
such persons.?

The mandatory detention policy has since been
strengthened through amendments and has achieved
broad bipartisan support. However, it is sharply criti-
cized by refugee and human rights advocates.

Under the leadership of Prime Minister Paul
Keating from 1991 to 1996, Australia sent mixed
signals on immigration and refugee protection. Al-
though Keating reaffirmed multiculturalism as a great
domestic strength, the Keating years represented a
tightening of controls that resulted in both aloss of
avenues for appeal and an increased likelihood of
detention for refugees and asylum seekers.

In early 1996, Australia’ s Refugee Review Tri-
bunal (RRT), an independent Administrative body,
ruled that Australia need not grant refugee status to
East Timorese asylum seekers. The tribunal reasoned
that because Portugal considered East Timorese to be
Portuguese citizens, East Timorese could not legally
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argue that they needed protection as refugees (since a
person claiming to be a refugee must show a well-
founded fear of persecution in each country of which
he or sheisanationa). Morethan 1,600 East Timorese
had sought asylum in Australia during the years of
Indonesia's occupation, particularly following the Santa
Cruz massacre in East Timor in 1991. Opponents of
the ruling argued that it was hypocritical for Australia
to recognize Indonesia s sovereignty over East Timor—
which the United Nations (UN) still considered a UN
trusteeship under Portuguese administration—and yet
not recognize East Timorese as Indonesian when they

apply for asylum.?

B. Refugee and Asylum Policy Changes
Under the Howard Government

A coalition government led by John Howard came to
power in 1996 and was re-elected in 1998 and 2001.
During this time, Prime Minister Howard and his
immigration minister, Philip Ruddock, made the un-
authorized arrival of asylum seekers a front-burner
political issue, enacting numerous legidative and regu-
latory changes.

In 1996, the government announced a reduction
in both refugee and immigrant admissionsto Austra-
lia. Later that year, the government decided that
rejected asylum seekers who appeal ed their negative
decisions would no longer be eligible for assistance
under the Asylum Seekers Assistance Scheme.® (The
government reversed this policy changein July 1999).

In 1997, refugee and human rights advocates
criticized the RRT for being politicized, asserting that
the RRT had lost much of its independence and that
government policy influenced its decisions.** The
criticism intensified when the government shortened
the refugee review process. Starting in July 1997,
asylum seekers were required to apply for protection
visas within 45 days of arrival in Australiain order to
obtain work authorization. In addition, persons who
filed unsuccessful asylum appeals with the RRT were
henceforth required to pay aretroactive $1,000 fee.®

Also in 1997, Australia’'s Full Federal Court
ruled that the RRT had made no legal error in its
decision that certain East Timorese were Portuguese
nationals for purposes of the UN Refugee Convention.
However, the court also concluded that nationality
must be “effective” for purposes of the Convention,
and remanded the case to the RRT to consider the
effectiveness of the applicant’s Portuguese national -
ity. The government said it would consider appealing




the ruling, and threatened to deport the East Timorese.®
It later decided that no East Timorese would be re-
turned while court cases were pending.

In 1998, the government said the number of
protection visa applicants had jumped from 500 per
year in the late 1980s to about 11,000 in 1998. Rud-
dock asserted that many of the claims were “mani-
festly unfounded.”?” That same year, Ruddock sought
to limit further the judicia review of RRT decisions.
He accused federal court judges of deliberately search-
ing for loopholes to undermine the government’ s refu-
gee policies.®

In May 1998, the RRT affirmed the government’s
denia of asylum to the East Timorese applicant, deter-
mining that Portugal did afford the applicant effective
protection. The next month, Portugal blocked
Australia’ s attempt to deport 1,600 East Timorese to
Portugal, saying Portuguese nationality laws were
“not designed to force the assimilation of East Timorese
people into the Portuguese state but to positively
provide them with afree choice.” %

Indonesians of Chinese descent sought asylum in
Australiain record numbers during 1998. Most claimed
persecution stemming from the country’ s worsening
economic and political crisis. Australia overwhelm-
ingly denied their claims. Asylum seekers from main-
land China aso had little success seeking protection in
Austraia. Boat arrivals were promptly deported under
an agreement between Chinese and Australian au-
thorities.®

In October 1999, Ausgtralia significantly changed
its asylum system. The government issued regulations
dividing protection visasinto two subclasses. perma-
nent visas and temporary visas.®!

Under this system—uwhich was further amended
in September 2001—successful asylum applicants who
entered Australialegally can receive permanent visas.
“Unauthorized” arrivals seeking asylum can, if found
to be refugees, be granted only temporary visas, valid
in most cases for three years. Temporary visa holders
are permitted to work, but are not permitted to apply
for their immediate family membersto join them.
After 30 months, the holder of athree-year temporary
visamay be granted a permanent protection visa (he or
she may file the application earlier, but DIMA will not
adjudicate it until the 30" month), although the indi-
vidua will again have to prove awell-founded fear of
persecution if returned home.®? Under the September
2001 amendments, however, it isunlikely that most
TPV holderswill meet the criteriafor grants of perma-
nent protection (which now requires that the indi-
vidua not have resided for seven continuous daysin a

country, such as Indonesia, where he or she could have
found protection either from that country or from
UNHCR).

In November 1999, Australia enacted the Border
Protection Legislation Amendment Act, which insti-
tuted restrictive “forum shopping” provisions similar
to those in place in much of Europe. Under those
provisions, the government can deny refugee status to
any applicant, including alegal arrival, who has not
taken “all possible steps’ to enter and reside in “any
country apart from Australia’ where the applicant has
theright to enter.® DIMA justifies this provision by
stating, “[P]ersons who are nationals of more than one
country, or who have aright to enter and reside in
another country where they will be protected, have an
obligation to avail themselves of the protection of that
other country... Australia does not owe protection
obligations to [such personsg].”

The 1999 legislation aso amended the “safe
third country” provisions of the Migration Act. Under
the amendments, the immigration minister can desig-
nate certain countries that fulfill “relevant human
rights standards” and to which the applicant “has a
right to re-enter and reside” (if the applicant previousy
resided there for at least seven continuous days).*

Human rights and church groups said that the law
contravened the UN Refugee Convention and would
prevent some refugees from obtaining protection.
Ruddock said the legislation was needed to stem the
surge in undocumented migration to Australia, par-
ticularly the organized smuggling of persons from
Chinaand the Middle East. He warned that “whole
villagesin Iran” were on their way to Australia.®

In contrast to itsincreasingly restrictive asylum
policy, or perhaps morein line with its new emphasis
on temporary protection, Australiatwice during 1999
provided temporary safe haven to certain people “dis-
placed from their homelands by violence.” The gov-
ernment created a special category of visafor this
purpose, consisting of two subclasses: Kosovar Safe
Haven, and Humanitarian Stay. Applicantsfor this
visa category must sign a declaration that they under-
stand and agree to the Australian government’s offer
of temporary safe haven for alimited period, and will
leave when the government requires. Holders of these
visas are legally prevented from applying for any other
kind of visa unless the immigration minister decides it
isin the public interest for them to do s0.%

The government used the new visas to provide
temporary safe haven for nearly 4,000 Kosovars ad-
mitted between May and June 1999, and about 1,800
East Timorese evacuated during the September 1999
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violence following East Timor’s vote for indepen-
dence from Indonesia. While both programs were
deemed a success by the government, they were not
without controversy. When the government began
cutting servicesin an effort to convince the Kosovars
to repatriate during the harsh Kosovo winter, press
reports accused the government of “applying a blow-
torch” to convince the refugees to go home.®” Similar
actions and criticisms occurred later in the year when
Australia began repatriating the East Timorese.

The Howard government also put more focus on
seaand air surveillance, in response to increased boat
arrivals. Following areview of coastal surveillancein
April 1999, Howard allocated new resources to
Coastwatch (a division of the Australian Customs
Service) in order to beef up Australia’ s capacity to
“detect and deter illegal arrivals.” New Coastwatch
resources included additional aircraft and the estab-
lishment of a National Surveillance Center with elec-
tronic links to defense agencies.®

Degspite the increased resources, many still view
Coastwatch as overburdened and only intermittently
effective. The Howard government has dismissed
Labor Party recommendations that a consolidated U.S.-
style Coast Guard be established to take on not only
surveillance but also search and rescue functions.
According to The Australian newspaper, the govern-
ment ridicules the idea as too costly and duplicative.
Customs Minister Chris Ellison has said the answer is
to continue to beef up Customs and Coastwatch with
more surveillance cameras on the wharves, new screen-
ing methods at airports, and more dogs.*

In February 2000, Ruddock temporarily sus-
pended processing “ offshore” refugee visas (for per-
sons being resettled from overseas). Thiswas neces-
sary, he said, because the number of unauthorized
arrivals granted asylum had increased sharply and
threatened to exhaust the combined ceiling for over-
seas admissions and asylum. Australia alowed some
3,000 available offshore visas to carry over into the
2000-2001 program year, in anticipation of alarge
number of onshore visa grantsto arrivals from Af-
ghanistan and Irag (who had more than a 90 percent
approval rate).*

In announcing the suspension, Ruddock said,
“Itisgrosdy unfair to people who are refugees outside
Australiain the most vulnerable situations that their
places may be taken by people in Australiawho may
be able to establish claims... |'m very upset about it,
| don’t like it, but it’s the only way in which we can
ensure the system will function effectively.”

An Audtralian NGO representative noted, “The
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only visas issued onshore are temporary visas, so by
not issuing offshore visas, which are permanent, [Mr.
Ruddock] is cutting Australia’ s refugee program.” 42
The government responded by noting that temporary
visa holders could subsequently be eligible for perma
nent visas.

Throughout 2000 and much of 2001, as boats
continued to arrive, Australia explored waysto pre-
vent such arrivals. It implemented “cooperative ar-
rangements” in Indonesia and proposed new legisla-
tion to address perceived “loopholes’ in Australia’'s
asylum system. Yet its overall approach would remain
largely unchanged until late August 2001, when it
refused entry to the Tampa.

C. Unauthorized Arrivals: The Numbers
in Context

The asylum policy changes since 1996, including the
dramatic changes of August and September 2001,
have been a response to what the government—and
much of the Australian public—views as a massive
surge in the number of unauthorized arrivalsto Austra-
lia, aswell asasignificant shift in the characteristics of
such arrivals.

Prior to mid-1999, most asylum seekers arrived
in Australia by plane. The majority arrived on valid
documents, which alowed them to remain lawfully in
Australia while their asylum claims were being as-
sessed. Most applicants were from countries that had
relatively low asylum approval rates. Annual arrivals
had stabilized at around 8,000 to 9,000, and overall
approval rates were between 15 and 20 percent.

In 1999, conditions began to change. More
asylum applicants began arriving by boat, usually
through the aid of organized smugglers. Contrary to
earlier boat arrivals, which were mostly from China,
Cambodia, and Vietnam, these newer arrivals have
mostly been from the Middle East and South Asia,
particularly Afghanistan and Irag. Most have not
come directly from their home countries, but have
transited through countries of first asylum, primarily
Pakistan and Iran (both of which have adopted increas-
ingly harsh policies toward the asylum seekers). Be-
cause the asylum seekers arrive without authorization,
the government is required by law to detain them. Yet
when their claims are adjudicated, the vast majority—
as many as 80 to 90 percent—are approved.

In FY 1998-1999, more than 2,100 people ar-
rived without authorization by air, compared with 920
by sea. In FY 1999-2000, by contrast, 1,695 people




arrived without authorization by air, while 4,174 came
by sea. The trend continued in FY 2000-2001, with
1,508 unauthorized arrivals by air and 4,141 by sea*®

The increase in the number of asylum seekers
reaching Australia’ s shores—if measured in a percent-
age jump from previous years—is clearly significant.
However, the raw numbers, even when added to the
numbers of asylum seekers who arrive lawfully and
the number of refugees admitted from overseas, palein
comparison to the numbers of persons seeking safety
in other “western” nations, aswell asin many desper-
ately poor countries throughout Africa, Asia, and the
Middle East. For example, the ratio of refugees and
asylum seekers to total population at the end of 2000
was 1:1,130 in Australia, compared with 1:588 in the
United States, 1:572 in Canada, 1:117 in Switzerland,
and 1:456 in Germany.* The vast mgjority of the
world' s refugees are hosted—often for years or even
decades—by developing countries. At the end of
2000, Tanzania hosted well over half amillion refu-
gees. Even before the crisisin Afghanistan precipi-
tated by the September 2001 terrorist attacks in the
United States, Pakistan hosted more than two million
Afghan refugees, with Iran hosting close to the same
number of Afghansand Iragis.

[ll. AUSTRALIA'S RESPONSE TO

UNAUTHORIZED MIGRATION

A. Overseas Information Campaign

In 1999, Australia simmigration department initiated
its “overseas information campaign” designed to dis-
courage unauthorized migration to Australia. In addi-
tion to discussing the penalties for smuggling, the
campaign materials—distributed in Middle Eastern
countries and el sewhere—portray Australia as adan-
gerous degtination for would-be migrants, especialy for
those arriving by boat. Thetag line of videos showing
crocodiles and sharks: “It’s not worth the risk.”
Ruddock launched the information campaign in
October 1999 as part of afour-pronged strategy against
human smuggling (consisting of cooperation, preven-
tion, interception, and reception).”* The campaign in-
cludes both domestic and international dimensions.
In response to critics who claimed the video
component utilized “shock tactics,” Ruddock said,
“You might think they are alittle sensational ... [But]
the information in all these videos is based on fact.
These are very powerful weapons against a criminal
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This poster, aimed at potential “unauthorized
migrants” from China, depicts the futility of
paying money to “snakeheads” (smugglers). The
poster is part of Australia's overseas information
campaign.

trade in human misery.”#6 According to DIMA, the
shark/crocodile video component of the campaign was
“short lived.”

Internationally, the campaign targets personsin
three categories of countries (source, first asylum, and
transit) who may be considering entering Australia
illegally. Ruddock initialy specified “high-risk” source
countriesincluding China, Irag, Sri Lankaand Turkey,
and transit countries including Thailand, Indonesia,
Malaysia, and Papua New Guinea.*” According to
DIMA, materials have been tailored for individual
countries to ensure they are “ culturally appropriate.”
The materialsinclude video rel eases, radio news clips,
posters, storyboards, and information kits translated
into 12 languages.®®

In the earliest stages of the campaign, four infor-
mation |leaflets were translated into Chinese, Arabic,
and Bahasa Indonesia. Ruddock personally traveled to
Chinato consult with authoritiesin Beijing and Fujian
Province, and provided 5,000 anti-smuggling posters
for distribution.
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Domestically, Ruddock asked all Australiansto
inform their overseas friends and relatives that Austra-
lia“takes atough stand against people smuggling.” He
similarly requested that migrantsto Australia“ spread
the message in their country of origin.”+

Although the Australian campaign has gar-
nered much attention, Australiais not the only indus-
trialized nation to engage in such efforts to discourage
unauthorized migration. The United States, for ex-
ample, has also engaged in what some observers view
as sensational tactics to turn would-be migrants away
from the services of smugglers, including showing
slides and videos on the American Embassy TV Net-
work. While the message and the el ements of the U.S.
and Australian campaigns are very similar, the Austra-
lian media and public appear far more aware of their
government’ s efforts in this arenathan do their Ameri-
can counterparts. Thisis possibly dueto Ruddock’s
high profile in promoting those efforts, intense scru-
tiny by Australian media, and the longstanding “inva-
sion mentality”—as one Australian told USCR—in-
herent in “awestern country in the midst of underde-
veloped Asia”

B. Bilateral and Multilateral Talks

During the Howard years, Australia has taken an
aggressive and global approach toward enlisting other
countriesin its effort to stop unauthorized migration.
According to a DIMA background paper, Ruddock
met with officials from more than 40 countries be-
tween September 1996 and September 2001 to discuss
smuggling and related issues. Australia has aso
promoted its views, and often led the discussions on
smuggling, at regional and international gatherings
such asthe Inter-governmental Consultations on Asy-
lum, Refugees, and Migration Policies in Europe,
North America, and Australia (IGC); the Inter-govern-
mental Asia-Pacific Consultations on Refugees, Dis-
placed Persons, and Migrants (APC); and the Execu-
tive Committee of UNHCR.

C. Cooperative Arrangements with
Indonesia

Australia has worked more closely with Indonesia to
stem migrant smuggling than with any other country.
One glance at amap of the region reveals Indonesia’'s
importance to Australia’s efforts to curtail unautho-
rized boat arrivals. Indonesiais avast archipelago of
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13,000 islands (about half of them inhabited) stretch-
ing over 3,000 miles, mostly to the north and northwest
of Australia® Of particular significanceisIndonesia's
proximity to two Australian territories off the Austra-
lian mainland. Australia’ s Christmas Island is more
than 900 miles (1,440 km) from the mainland but only
210 miles (336 km) south of Java, Indonesia’ s most
densely populated island.®* Australia’ s Ashmore Reef
is 192 miles (307 km) from the mainland, but only 90
miles (144 km) south of the Indonesian island of Roti,
near West Timor.*

Although some boats carrying asylum seekers
have arrived directly on the Australian mainland (par-
ticularly those carrying Chinesein previous years), the
vast mgjority of recent boats have arrived—intention-
aly—at Christmas Island or Ashmore Reef. Nearly all
have departed from Indonesia.

What Australiaviews as an “influx” of asylum
seekers from the Middle East and South Asiabegan in
late 1997. The reasons for the increased migration
likely include conditions in the countries of origin
(such as Taliban rule in Afghanistan, which was se-
cured in 1996) and hardening attitudes in countries of
first asylum (such as Pakistan), along with shifting
strategies of the smugglers (e.g., moving their routes
and destinations in response to demand and govern-
ment crackdowns). Australia also believes that its
“generous treatment” of asylum seekers, including
high approval rates, access to family reunion, and an
extensive array of integration services, sent the mes-
sage that it is open to further arrivals.

The routes taken by asylum seekers are varied
and complex, and have changed in response to govern-
mental enforcement of immigration laws. What most
recent Australia-bound asylum seekers have in com-
mon is transit through Malaysia, which grants visa-
free entry to nationals of Islamic countries. Austraia
has tried unsuccessfully to get Maaysiato change this
policy (apotential development that one observer said
could be “the one single thing that could change all
this’). In any event, however, the geography of
Indonesia virtually guarantees that it will remain a
transit paint.

“Regional Cooperation Arrangements”

For the past few years, Australia has sought to estab-
lish a formal mechanism for the interception and
processing of asylum seekersin Indonesia and other
countries in the region. Discussions have taken place
in various international and regional foraon migration
and smuggling. In early 2000, the components of the




“Regiona Cooperation Arrangements’ between Indo-
nesiaand Australia finally came together.

The arrangements involve four key players. the
Indonesian government (both at the central and local
levels, including police and immigration officials);
their Australian counterparts; UNHCR; and the Inter-
national Organization for Migration (IOM).

Indonesiais not a signatory to the UN Refugee
Convention and has no system for granting refugee
status. However, Indonesian authorities permit asy-
lum seekersto remain in Indonesia while UNHCR
assesses their claims. Persons recognized by UNHCR
as refugees are permitted to remain pending identifica-
tion of adurable solution.

According to the Australian government, UN-

HCR declined to play the lead role in the new arrange-
ments as envisioned by Australia. UNHCR said that it
assesses the claims of asylum seekers after being
approached directly by them, but it does not seek them
out. The“compromise” wasthat IOM would take the
lead—consistent with IOM’ s own view of its mandate.

During USCR' s site visit to Indonesia and Aus-
traliain June and July 2001, a representative of the
Indonesian government told USCR that Australian
officials asked Indonesia to make one of itsislands,
such as Galang (near Singapore), available for the
processing of unauthorized migrants. (Galang hosted
thousands of Vietnamese refugees during the late
1970s and 1980s.) In October 2000, according to
media reports, Indonesia’s then-president
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Abdurrahman Wahid denied the request, saying Aus-
tralia should use one of its own islands, such as
Christmas Island.® The Australian government, how-
ever, deniesthat it ever made such arequest.

IOM'’s Lead Role

IOM identifies itself as “the leading international
organization for migration.” Its mission statement
notes its commitment to the principle that “humane
and orderly migration benefits migrants and society.”
Among other activities, the agency is involved in
refugee admissions and repatriation programs, as well
as programs to assist in the return of “irregular mi-
grants.” Itslead role in the Australia-Indonesia ar-
rangements, therefore, is unsurprising.

The arrangements work as follows. When Indo-
nesian authorities first encounter a group of unautho-
rized migrants (e.g., when they become suspicious of
their identity and ask to see travel documents, some-
times after having been informed of their presence by
hotel staff or other Indonesians), they detain the indi-
viduals and contact IOM. IOM staff occasionally
place the individuals in immigration “quarantine” or
other detention facilities, although the lack of such
facilities means that the migrants usually remain in
hotels or other similar accommodation.

The “interception” of asylum seekers, therefore,
virtually aways occurson land. Increasingly, persons
are being detained following an unsuccessful attempt
to leave Indonesia by boat (e.g., after experiencing
distress at sea and returning to land). In no case,
according to Indonesian officials, has the Indonesian
navy or coast guard intercepted unauthorized migrants
in Indonesian waters or on the high seas.

As soon as possible, IOM, which maintains of -
ficesin Jakarta (the Indonesian capital) and two other
locations in Indonesia, sends its staff to where the
“irregular migrants’ (as |OM calls them) are located.
After conducting an initia assessment, IOM staff
inform the migrants that the organization can assist
with voluntary return to their home countries (or to
another country where they have aright to enter). They
asotell the migrants that they may contact UNHCR if
they have any fears of returning home. According to
IOM staff, the vast majority of the migrants inter-
viewed want to see UNHCR. Most, in fact, are already
aware of the refugee agency and ask to see UNHCR
without being prompted.

IOM subsequently notifies the Jakarta office of
UNHCR about those migrants who request refugee
status determination interviews. In some cases, UN-
HCR is already aware of the group, having been
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informed by the Indonesian authorities or by the Aus-
tralian embassy. |OM also provides medical assis-
tance and arranges longer-term accommodation for
the migrants (usually in hotels), if needed.

IOM makestravel arrangements for any persons
who elect voluntary return (IOM’ s constitution pro-
hibits it from participating in involuntary return).
According to IOM staff, approximately ten percent of
the migrants choose voluntary return. Those most
likely to do so, IOM staff said, are Iranians and
Pakistanis, although many from those countries also
elect to see UNHCR.

|OM officials said they ensure that returns are
voluntary not only through conversations but also by
having the individual sign a*“Declaration for Volun-
tary Return,” written in both English and the Signatory’s
language. The declaration saysin part that the migrant
desires “to return peacefully and voluntarily” to his or
her own country of origin and that “after due consid-
eration and entirely of my own free will,” he or she
wishes to be assisted by IOM to return.

According to ancther IOM document, the agency
considersthat returns are voluntary when “the migrant’s
free will is expressed at least through the absence of
refusal to return, e.g., by not resisting to board trans-
portation or not otherwise manifesting disagreement.”>
The document continues, “From the moment it is clear
that physical force will have to be used to effect
movement, |OM would have no further involvement.”
IOM staff in Jakarta told USCR, however, that all
returns from Indonesia have been positive decisions
on the part of the migrants.

In some cases, voluntary return is difficult to
organize because some countries will not accept the
return of their nationals and others will not accept non-
nationals for the purposes of transit. In other cases,
travel documents are difficult to obtain.

The Australian government believesthat IOM is
in the best position to play the lead role in these
arrangements because, as an Australian official told
USCR, “IOM isable to quickly—usually within 72
hours—provide necessities, such as medical services
and food. At this point, the individuals areillegal
immigrants and not of interest to UNHCR until they
have sought protection.”

UNHCR Refugee Status Determination

Once notified by IOM, UNHCR staff in Jakarta travel
to the asylum seekers’ locations throughout Indonesia
and conduct refugee status determinations. Because
UNHCR has only three staff to conduct these inter-
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views, asylum seekers must often wait weeks or even
months for aUNHCR interview. Further delaying the
process is UNHCR' s difficulty in finding interpreters
for certain languages, particularly Kurdish (spoken by
some Iragis), a problem encountered by |OM as well.

In some cases, IOM relocates asylum seekersto
Jakarta prior to UNHCR screening. This generally
happens on the few occasions when the asylum seek-
ers presence causes tension with the local community
or when Indonesian authorities ask that the migrants be
relocated.

After UNHCR makes a decision on the claim
(which may also take weeks or longer), those asylum
seekers granted refugee status are relocated to Jakarta.
At that point, they become UNHCR “cases’ and are no
longer under IOM’s care. UNHCR, through alocal
contractor, finds them temporary housing in the Jekarta
area. Subsequently, UNHCR provides cash assistance
to the refugees, who must then arrange and pay for
their own accommodations.

As of the end of October 2001, UNHCR had
recognized as refugees 566 asylum seekers appre-
hended under the Regional Cooperation Arrangements.
Another 898 persons were pending UNHCR decisions

(including, in some cases, pending appeal), while
hundreds more were not yet registered with UNHCR.
UNHCR’s overall refugee recognition rate was 56
percent. The recognition rate was roughly 27 percent
for Afghans, 70 percent for Iragis, and 7 percent for
[ranians.

Once the asylum seekers are recognized as refu-
gees, they await a“ durable solution.” For nearly all of
the refugees, voluntary repatriation is not likely in the
near term, given the situations in their home countries.
Local integration in Indonesiais not possible for any of
them, since Indonesia lacks an asylum system and has
no other mechanism to grant residence to such per-
sons. Therefore, resettlement in athird country has
become the only available solution and is being pur-
sued by UNHCR.

Conditions for Asylum Seekers in Indonesia

As of August 2001, IOM was assisting nearly 1,000
asylum seekersin 15 locations throughout Indonesia.
UNHCR was caring for another 500. By late Novem-
ber, as aresult of new arrivals, estimates of the total
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number of refugees and asylum seekersin Indonesia
had grown to as many as 4,000.% The Australian and
Indonesian governments noted that many more could
be clandestinely residing in Indonesia.

Many of the persons under IOM’s care are await-
ing UNHCR screening. Others await UNHCR' s deci-
sion, and still others have been denied refugee status
and are either in the process of appeal or, having
exhausted their appeals, remain in Indonesia because
they have not elected voluntary return.

Although the “screened-out” individuals are sub-
ject to deportation by Indonesia, the government is not
known to have deported any unauthorized migrants.
This may be due to alack of sufficient resources on
Indonesia’ s part, as well as a preoccupation with its
own internal difficulties. Indonesia has
experienced widespread political strife,
separatism, and ethnic and political vio-
lence since 1998. At the end of 2001, there
were more than 1.3 million internally dis-
placed persons throughout Indonesia, in
addition to as many as 100,000 East
Timorese refugees in Indonesia’'s West
Timor.

The number of persons under IOM
care fluctuates often, not only as aresult of
new arrivals, but because many asylum
seekers“run away.” According to the Indo-
nesian government, unauthorized migrants
are subject to detention (although the offi-
cia status of those who submit asylum
requestsislessclear). Inredlity, “they’'re
quite free,” said an IOM official. Accord-
ing to the Australian government and 10M,
some asylum seekers, even some approved
as refugees by UNHCR, decide to continue
their journey to Australiaby boat. Inup to
30 percent of the cases, persons who have
“run away” have later been apprehended in
another part of Indonesia.

According to personsinterviewed by
USCR, the percentage of asylum seekers
who “run away” is not surprising. Many
noted the high level of corruption in Indo-
nesiaand said that some locdl officials were
likely being paid by smugglersto “look the
other way” when the asylum seekers |l eft for
Ausdtralia. Others noted that, because many
Indonesians harbor alingering resentment toward Aus-
traliafor itsrole in securing East Timor’s indepen-
dence (Australialed the multinational force sent to
East Timor in the wake of the Indonesian military-
backed militia violence following the independence
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vote), Indonesians may have little incentive to help
Australia achieve agoal that could place a burden on
Indonesia.

Australia’s Role: Money and Training

Australia s role in these arrangements comes prima-
rily in the form of funding. The Australian govern-
ment pays for al of the following: 10M expenses for
accommodation, food, and other assistance to third-
country nationals who are “detained” (i.e., those not
yet approved as refugees by UNHCR); IOM’ s costs for
the voluntary removal of those who choose to depart
Indonesia; and UNHCR' s costs associated with refu-

These members of two Iraqgi families await final decisions
from UNHCR on their refugee claims. In the meantime, they
and about 120 other Iraqgi asylum seekers reside in a hotel in
Bogor, near Jakarta. "Saddam will ill us if we go back to
Irag," said one man. "If the UN says we're not refugees,
where can we go?" Photo: USCR/. Mason

gee status determination. While Australia does not
pay UNHCR's costs of assistance to approved refu-
gees, Australia pays the accommodation costs of per-
sons who have been denied refugee status by UNHCR
and who elect to remain in Indonesia without status.




Australia has also offered to pay UNHCR to
return approved refugees to “countries of prior protec-
tion,” such as Pakistan, if such arrangements can be
made. UNHCR has thus far declined to pursue such
returns.

Australia also provides training and equipment
to its Indonesian police and immigration counterparts,
in order to “increase [Indonesia' s] capacity to deal
with irregular migrants and people smugglers.”% The
training includes instruction in detecting document
fraud.

According to a government background paper,
“The cooperative arrangements with Indonesia and
the key roles of IOM and UNHCR are in the interests
of both countries. Sovereignty is being breached in
both instances and unlawful acts are being performed
to bypass established immigration systems. Through
the arrangements, there has been a reassertion of
sovereignty and control of who enters and remains,
while recognizing and dealing with the protection
needs of those who seek asylum.” >

Resettlement

When it initiated the Regional Cooperation Arrange-
ments, Australia said that it would not accept for
resettlement any persons intercepted under the ar-
rangements and approved as refugees by UNHCR.
This stance, they said, was to avoid “rewarding these
people with an outcome they have sought, and possi-
bly giving rise to further irregular people movement
into Indonesia.” Instead, Australia hoped other re-
settlement countries would admit these individuals as
part of an international “burden sharing” arrangement.

U.S. officials reportedly took issue with
Australia’ s position, believing that Australia should
participate in the resettlement effort, at least by reunit-
ing refugees with family membersin Australia. Sub-
sequently, Australia agreed to resettle those refugees
with “family links” in Australia, saying it did so “in
accordance with the principle of burden sharing.” The
United States then began resettlement interviews in
Jakarta, as did a number of other countries.

As of October 31, 2001, UNHCR had submitted
the cases of 498 recognized refugeesto at least twelve
resettlement countries, including the United States,
Canada, Sweden, and Australia The resettlement
countries had collectively issued resettlement deci-
sionsfor 172 persons, with 93 persons being accepted
(primarily by Sweden, Canada, and the United States).
Australia had accepted one person. Thus far, 39

persons had departed Indonesia during 2001, includ-
ing the one accepted by Australia.

Although the resettlement countries had yet to
decide on most cases, the approval rates, particularly
for the United States, were much lower than antici-
pated by the Australian government and UNHCR. The
United States had approved only 36 percent of the
cases it had decided, with indications that the vast
majority of remaining cases would likely be denied.
These results prompted complaints by the Australian
government that the United States was not adequately
participating in the effort to find durable solutions for
the refugees.

One reported reason for the low U.S. approval
rateis that UNHCR granted refugee status to a signifi-
cant number of Iragis on the basis of sur placeconsid-
erations. Under the concept of refugee sur place, an
individual can become arefugee, regardless of the
reasons for leaving his or her homeland, on the basis of
events subsequent to departure. While the classic
exampleisa coup d'etat in the individual’ s home
country, the triggering event can also be the act of
seeking asylum or of publicly speaking out againgt his
or her home country while abroad.

In the case of the Iragis in Jakarta, the sur place
factor was the publicity surrounding some of the
asylum seekers, including avisit by officials from the
Iragi embassy in Jakartato two locations where the
asylum seekers were being housed. The purpose of the
visit, and who invited them, is unclear; some sources
believe the Indonesian government brought them there
to convince the asylum seekers to return home, while
others speculate that the smugglers arranged the visit
to manufacture asur placeclam. The officials report-
edly took photos, and the visit resulted in press reports
not only in Jakartabut alsoin Irag. A newsarticlein
the Iraqgi press referred to the asylum seekers as “ apos-
tates,” since many of them claimed to be members of
persecuted religious minoritiesin Irag.

Although the United States has previously rec-
ognized refugees based onsur place grounds, the low
approval rate in Jakarta reportedly reflects a discom-
fort with granting refugee status on such grounds.
While the actual sur place determination applies only
to asmall percentage of the refugees, one source told
USCR, “It's asif the sur place issue has tainted the
whole caseload in Jakarta as far asthe U.S. is con-
cerned.”

Further complicating matters was the complete
suspension of the U.S. refugee admissions program fol-
lowing the September 11 terrorist attacks. Asof mid-
December 2001, the admissions program was just begin-
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ning to resume, a asow
pace and with enhanced
Security measures.
Thus, as one ob-
server noted, a “tug of
war” has developed in
Jakarta. While the
United States may agree
with Australia’ s goal of
discouraging unautho-
rized migration, the U.S.
inclination not to “re-
ward” such migrants
found to be refugees
with resettlement has
annoyed the Australian
government, which
fears that asylum seek-
ersleft in Indonesiawill
eventually find their
way to Audrdia. “More
importantly,” said an
Australian officia, “it
undermines the signa
that those with protec-
tion needs will be pro-
vided for but that they
won't get the migration
outcome sought and may be resettled elsewhere.”

D. OTHER COOPERATION IN THE REGION

The arrangements in Indonesia were the first of what
the Australian government hopes will be many in the
AsialPacific region. Australian officialsarein various
stages of negotiation with a number of countries, but
have only concluded arrangements with Indonesia.
Another country being pursued is Cambodia.

UNHCR staff in Phnom Penh, Cambodia s capi-
tal, said the agency had not entered into any regional
cooperative arrangements with the Cambodian and
Australian governments and IOM, and that it has no
plansto do so. They said they were aware, however,
that the other parties were actively negotiating such an
arrangement. In the meantime, as with the partiesin
Indonesia, aless formal arrangement already seemed
to be taking shape.

In July 2001, Cambodian authorities seized an
Indonesian-owned logging vessel and arrested more
than 240 Afghans, Pakistanis, and at least one Iranian
on board as the group left Sihanoukville, southwestern
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This young ethnic Hazara man from Afghanistan waits with about 65 other
Afghans at a hotel in Tretes, East Java, for UNHCR to interview them. "The
process takes so long," he told Refugee Reports, "but if UNHCR approves
us as refugees, we'll wait. We'll go to any country that accepts us and
where there is peace.” Photo: USCR/]. Mason

Cambodia, en route to Australia. The would-be mi-
grants had reportedly arrived in Phnom Penh on flights
from Karachi in southern Pakistan and entered Cam-
bodia on tourist visas. They were charged with depart-
ing Cambodiaillegally and were detained pending
resolution of their statusin Cambodia.®®

Authorities also arrested twelve Indonesians sus-
pected of being part of a smuggling syndicate. The
effort was believed to be the first recent attempt by
people-smugglersto use Cambodia as atransit point to
Australia® An IOM spokesperson said Cambodia’'s
emergence as atransit point reflected some successin
the Australia-Indonesia cooperation.®

Australian Ambassador to Cambodia Louise
Hand praised the Cambodian government’s “ prompt
response’ in helping to effectively “shut down awhole
new route” for the smuggling of persons from the
Middle East and South Asiainto Australia.®

Unlike Indonesia, Cambodiais asignatory to the
UN Refugee Convention. However, like Indonesia, it
has no domestic law on refugees and no process for
assessing asylum claims. Therefore, it allows UN-
HCR to conduct refugee status determinations and
permits UNHCR-recognized refugees to remain in




Cambodia indefinitely. According to UNHCR, re-
settlement to third countriesis a“very limited” option
for refugees in Cambodia.

UNHCR staff in Cambodiatold USCR that the
refugee agency has had “full access” to the group
arrested in July. In aseries of meetings with the entire
group, as well as separate sessions for females, UN-
HCR “advised all members of the group regarding the
current protection situation in Cambodia and their
option to apply for asylum in Cambodia with the
assistance of UNHCR and the Cambodia authorities.”
Those wishing to return were told that they could apply
to IOM for assistance.

As of late August 2001, according to UNHCR,
15 persons—all Afghans—had sought asylum in Cam-
bodiawith UNHCR'’ s assistance. UNHCR screened
out three cases as “manifestly unfounded,” leaving 12
cases open and awaiting decisions.

UNHCR aso reported that 177 persons had vol-
untarily returned, almost al to Pakistan. An additional
24 had volunteered to return, but lacked current visas
or other travel documents. The remaining 26 had
neither volunteered to return nor applied for asylum.

E. AUSTRALIA: THE PROCESS ON ARRIVAL

Until August 2001, asylum seekers arriving by boat at
Audtralia sterritories had been allowed onto the main-
land and, though subject to detention, were permitted
to apply for asylum. Much of this processremainsin
place for unauthorized airport arrivals and may still be
used for some boat arrivals, subject to the minister’s
discretion.

Arrival at the Territories

AsaDIMA officia told USCR in July 2001, very few
arrivals “achieve mainland Australia’ by boat, al-
though some have done so. The vast mgjority seeksto
arrive at the island territories because of the islands’
proximity to Indonesia.

Of the territories, Ashmore Reef has seen the
mogt arrivals, although several factors affect the choice
of destination. ChristmasIdand islarger than Ashmore
Reef but represents amore risky journey, asit isfarther
from Indonesia and difficult to find without sophisti-
cated navigation equipment. In addition, it has only
one or two safe landing sites. Ashmore Reef, by
contrast, isamuch quicker trip and is heavily patrolled
by the navy and Coastwatch, which, according to

DIMA, makes it more appealing to the asylum seekers.
Nevertheless, weather conditions and other factors
have made Christmas Island the destination of choice
for asignificant number of boats.

The Australian navy or Coastwatch interdict
most of the boats, calling these operations “rescue at
sea,” because many of the boats are unseaworthy.
Most migrants readily identify themselves as wanting
to be picked up, according to DIMA. Upon seeing the
arriving boat, officials warn the crew and passengers
of Australia s laws against unauthorized entry and the
penalties for smuggling, but they aso inform them that
they will be rescued if they are in distress.

The policy regarding what happens next has
changed since the Tampa’s arrival. Prior to that time,
immigration officers or members of the navy,
Coastwatch, or police conducted “border interviews,”
either on land or at sea, to determine whether the
migrants had visasto enter Australia. The officersdid
not ask the asylum seekers any questions, and rarely
found any to have valid visas. The officersin-
formed the migrants that they would be placed in
detention if they had no visato enter Australia. “It's
pretty mechanical,” said a DIMA official, who aso
noted that no one had ever been deported directly
from these territories.

Once on land, officials provided medical atten-
tion to arrivals with serious health needs. From
Ashmore Reef, authorities ferried the arrivals to the
mainland and flew them to detention centersin West-
ern Australia or Woomera. If officials had advance
warning of aboat’s arrival, the ferries would be wait-
ing; otherwise, the migrants would have to wait one or
two days, in which case authorities provided them with
tents and other provisions.

From Christmas Idand, Australia flew the
migrants to various mainland detention centers, de-
pending on where space was available. There was
often adelay of afew days, dueto the limited number
of flights. In those cases, the migrants usually stayed
in aschool or agym.

The Asylum Application Process

Under Australia’ s Migration Act, every non-citizen
who is unlawfully on the Australian mainland must be
placed in detention. (Prior to September 2001, the law
required that persons on the territories be detained as
well, which meant bringing them to the mainland; the
detention of such “offshore” arrivalsis now discre-
tionary.) Thisincludes personswho arrive by air or sea

Australia’s New Approach to Asylum Seekers (1 17




without authorization and request asylum, as well as
persons who arrive legally but overstay their visas
(although the latter, if they apply for asylum on their
own, are usually granted temporary “bridging visas’
and are not detained while their claims are being
decided).

While this policy, which has been maintained by
successive Australian governments, is sometimes re-
ferred to as the “mandatory detention of asylum seek-
ers,” the government emphasizes that “mandatory
detention is the result of unlawful status, not the
seeking of asylum.” The government a so notes that,
since asylum seekers who arrived lawfully are usually
not detained, “the mgjority of asylum seekers are free
in the community while they pursue their claims.” %
Asof the end of October 2001, according to DIMA, 14
percent of asylum seekers were in detention, while 85
percent resided in the community, with 1 percent
unrecorded. (The percentage in detention was down
by 6 percent from April 2001, likely due in part to the
policy shift beginning in August 2001, whereby new
arrivals at the territories are no longer brought to
mainland detention facilities).

Prior to theTampa, most persons arriving by boat
at one of Australia s territories would be taken to one
or more of the mainland detention facilities. Upon
arrival, they would initially be placed in “ separation
detention,” unable to contact family, friends, members
of the community, or even the other asylum seekersin
the center. DIMA would then send a “take force”—
comprised of DIMA officers and legal representa-
tives—to the detention facility to conduct the asylum
adjudication process. The policy shift of late August
2001 obviated the need for such alarge-scale response.
However, the adjudication process is still used for
unauthorized air arrivals. It may also be used if, in
immigration ministers discretion, any future boat
arrivals are brought to mainland detention facilities.

Two or three days after an unauthorized arrival
is placed in detention, a DIMA officer gives each
person an “entry interview” to determine identity and
to decide whether the person triggers Australia’s
“protection obligations’” under the UN Refugee Con-
vention.®

Lawyers or other representatives are not present
for the entry interviews. According to DIMA, the
officer asks three questions of al interviewees: why
they left their country, why they cameto Australia, and
if there are any reasons why they do not want to return
home. “It'salow threshold,” a DIMA official told
USCR. “It's just prima facie, because we're not
looking at credibility, just whether the elements are
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there.” DIMA case officers are instructed to “ pursue
any hesitancy, any ambiguity” concerning whether the
individual iswilling to return home. Thus, the person
need not affirmatively request asylum.

A senior DIMA officer on site makes the final
assessment of whether Australia’ s protection obliga-
tions are engaged. If the decision is negative, amore
senior DIMA officer in Canberra, the capital, reviews
the decision, based on arecord of the interview.

Several asylum lawyers told USCR that some
entry officers are low-level officials who appear to
lack adequate training. DIMA officials denied this,
saying the entry officers are not low-level and that all
receive extensive training.

Lawyers also said that during the task force
process the entry interviews were often held late at
night, under hurried conditions. They also noted that,
while lawyers were not present, the contents of the
interview could be used against the asylum seeker later
in the process (e.g., if the applicant failed to mention
something that he or shelater claimed was important).

If DIMA determines through the entry interview
that Australia’s protection obligations are not en-
gaged, the individual is subject to removal. However,
at any time before deportation, the individual can ask
for asylum or request legal representation. In such a
case, deportation will not occur, and the individual
follows the same process asif the entry interview had
revealed Australia s protection obligations, according
to DIMA. (Some legal representatives contest this
assertion and claim that such persons must till demon-
strate a prima facie case for protection.) Similarly,
says DIMA, an applicant initially screened out at the
entry interview can subsequently provide additional
information that might result in him or her being
screened in.

If DIMA determinesthat Australia’' s protection
obligations are engaged, the individual is eligible for
an “onshore protection interview,” a substantive inter-
view assessing the applicant’s claim for refugee pro-
tection. Each applicant is assigned to aDIMA protec-
tion visa officer aswell asto aregistered “migration
agent” who represents the client. DIMA pays the
migration agents through its Immigration Advice and
Application Assistance Scheme (IAAAS).

Audtradiais uniqgue—and many say progressve—
among “western” nations in providing government-
funded representation to asylum applicants. Migra-
tion agents—whether funded by DIMA or not—may
be lawyers but usually are not. Under Australian law,
any person wishing to provide immigration assistance
must be registered. To do so, all persons, including




lawyers, must undertake a course of study in order to
be registered. Non-lawyers must also take a written
exam, and all registered agents must undergo contin-
ued annual professional education.

DIMA awards |IAAAS contracts based on a com-
petitive bid process. Several entities have won succes-
sive contracts since IAAAS began in 1977. According
to DIMA, it gives such repeat business to contractors
who demonstrate understanding of the protection as-
sessment process and an ability to respond quickly to
high volume workloads.

However, some observers, even some migration
agents, say that DIMA has developed too close a
relationship with certain law firms, migration agent
firms, or community legal centersthat rely on DIMA
for a significant portion of their business, causing
agents to hesitate to criticize DIMA or to “make
waves’ while representing clients. Some migration
agents, they say, lack creativity and aggressivenessin
performing their work.

IAAAS services are available to al asylum seek-
ersin immigration detention and to prospective asy-
lum applicants in the community who are experienc-
ing financial hardship and are unable to afford a
migration agent.** Because DIMA gives priority to
detained applicants, those not in detention are often
unable to receive such assistance. (Given the lower
numbers of new detainees since the Tampa, this situ-
ation may change.)

The migration agent visits the asylum seeker at
the detention center, explains the application process,
interviews the person, and compl etes the protection
visaform. The processis often hurried, as Peter Mares,
author of Borderline: Australia’s Treatment of Refu-
gees and Asylum Seekers, explains:

A detail missed at this initial stage can
prove disastrous, but there is pressure on
migration agents to get the job done quickly
because applications made from detention
must be completed within three working
days. The three-day rule is usually en-
forced strictly with “ airplane people” who
arrive at major city airports, although, with
DIMA’s agreement, it has been relaxed at
times with mass boat arrivals, when the
very numbers render such a rule impracti-
Ca].65

A few days after the migration agent completes
the protection visa form (usually between 14 and 28
days after the applicant’s arrival), the DIMA protec-

tion officer interviews the applicant. This usually
occurs within days of the applicant’s detention. The
migration agent must attend the interview, but whether
he or she has any role in the interview is a the
discretion of the protection officer. Often, the migra-
tion agent’ s only chance to confer with the applicant is
during a break. In many cases, according to one
migration agent, a different agent attends the interview
than the one who helped complete the applicant’ svisa
form. “DIMA thought we were getting too close to the
applicants, so they began re-arranging schedules,” the
agent said.

DIMA provides interpreters for the interview.
One NGO representative said that DIMA sometimes
relies, informally, on these interpreters to make cred-
ibility assessments, particularly to confirm applicants
places of origin (for example, whether applicants
claiming to be from Afghanistan or Iraq are in fact
from Pakistan, Jordan, or elsewhere). DIMA, how-
ever, asserts that the interpreters are independent of
DIMA and are not used to make assessments of appli-
cant credibility.

Applicants bring their belongings to the onshore
protection interview, after which they are moved out
of “separation detention.” In the main section of the
detention center, they have access to telephones and
mail, and may receive visits from family and friends.

The reason for separation detention, notes Mares,
isDIMA’sfear that “if new arrivals mix with longer-
term residents, they will be ‘coached’ on their rights—
rights of which they are not otherwise informed.” As
he explains:

Section 193 of the [Migration] Act effec-
tively removes any obligation on an officer
of the Commonwealth to inform a detainee
of his or her legal rights, if that detainee
has not successfully cleared immigration.
Boat people seeking asylum fall into this
category and since late 1994 it has become
routine departmental practice not to advise
them of their right to seek a lawyer or of
their right to apply for refugee status.®

Asto coaching, Mares adds, “DIMA also fears
that they may be ‘coached’ on how to handle the
interview section of the asylum process... DIMA’s
preoccupation with ‘coaching’ suggests that thereis
little official confidence in Australia’ s much-vaunted
refugee determination procedures.”®’

Thus, asylum applicants screened out at the entry
interview are kept in separation detention and may

Australia’s New Approach to Asylum Seekers (1 19




A8

ultimately be deported, with their relativesin Austraia
never having known they were in the country. This
causes tremendous anxiety among many asylum seek-
ers and their families, as the families are often aware
that their relatives have left Indonesia by boat and fear
they aremissing at sea.

According to DIMA, as of July 2001, each task
force sent to a detention center—the entry officers,
migration agents, and protection visa officers—were
taking from five to seven days to complete about 100
asylum applications.

Most applicants who enter Australia lawfully
receive a bridging visa upon filing an asylum applica-
tion. (Inaddition, persons not in detention must pay an
asylum application fee of $30 Australian, or about $15
U.S)). In most cases, the bridging visa allows the
applicant to remain lawfully in the country until the
application isfinalized. Personswho apply for asylum
within 45 days of their arrival in Australia may receive
work authorization.

For eligible applicants not in detention, finan-
cid assistanceis available to those unable to meet their
most basic needs for food, accommodation and hedth
care through the Asylum Seeker Assistance Scheme
(ASA). DIMA administers ASA through contractual
arrangements with the Australian Red Cross. Eligibil-
ity requirementsinclude: having filed avalid asylum
application at least six months previoudy; not being in
detention; holding a bridging visa; not being eligible
for either Australian or overseas government income
support; and not being a spouse or fiancé of a perma-
nent resident.®

The asylum decision takes from two weeks to
several months. At the time of USCR’s site visit,
DIMA said the average processing time was 66 days
(9-10 weeks) from application to primary decision.
DIMA noted that 80 percent of asylum seekersin
detention who applied for asylum between January
and March 2001 received their primary decision within
18 weeks. Where applications are “ straightforward,”
they said, decisions can be made within 2-3 weeks.

Asof June 2001, less than 100 asylum seekers
in detention had been awaiting their decision for more
than 14 weeks, according to DIMA. Where delays
occur, DIMA said, they are usually caused by the need
for overseas police clearances.

If the asylum decision is positive, the applicant is
granted atemporary protection visa—avisaintro-
duced in October 1999——prior to which all successful
applicants were granted permanent visas.

If the asylum decision is negative, the applicant
may appeal to the Refugee Review Tribunal (or in
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some cases the Administrative Appeals Tribunal, de-
pending on the basis for refusal). DIMA pays migra-
tion agents to complete the appeals forms. Although
the RRT may approve the appeal “on the papers,” it
usually holds a hearing.

While a small number of hearings are held in
person, most are held via video conference. The
migration agent is not required to attend the hearing,
but most do so. The hearing is*“de novo,” meaning that
the RRT conducts a fresh hearing on the merits of the
case. Itisnon-adversarial; thereis no opposing attor-
ney. The applicant may request the RRT to call
witnesses, but only the RRT member can question
them. Where a migration agent does attend, the RRT
often invites the agent to address the tribunal at some
point. A decision to grant asylum may be rendered
orally at the conclusion of the hearing; otherwise, the
decision usually takes two to four weeks.

If DIMA denies asylum and the RRT upholds
the rejection, the applicant must pay a fee of $1,000
Australian (about U.S. $500). Applicants rejected by
the RRT who have no other legal reason to bein
Australia have 28 days to depart voluntarily. If they
stay beyond this 28-day period, they may be removed
from Australia.®

After an RRT rejection, the applicant has further
avenues of relief. Such requests for relief do not in
themselves prevent removal, but persons are not gen-
erally removed while the request is pending. The
applicant can make areguest to the immigration min-
ister on humanitarian grounds or can seek judicial
review, on very limited grounds, in the Federal Mag-
istrates Court, the Federal Court, or the High Court.

Likewise, the immigration minister can seek
judicial review of apositive RRT decision, on limited
grounds.

Persons granted asylum are digible for arange of
services, as are refugees admitted from oversess,
through the Integrated Humanitarian Settlement Strat-
egy (IHSS) model. Servicesinclude: information and
orientation; accommodation support (asylees are hel ped
in finding long-term accommodation and, if required,
are provided interim accommaodation); early health
assessment and intervention; and social support.™

F. Detention

Prior to the August 2001 policy shift, detention gener-
ated the most media attention of any asylumissue. The
media and other investigative bodies scrutinized and
criticized the locations and conditions of detention
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centers, and the frequent riots and breakouts the cen-
ters generated. The government firmly maintains that
its detention practices are humane, appropriate, and
effective. Othersdisagree. As ChrisSidoti, Austraia's
former human rights commissioner, notes:

Since Europeans arrived in Australia in
1788, they have had two obsessions. The
first obsession is with locking people up.
All the Australian colonies except South
Australia were founded as penal colonies.
Perhaps that explains the origins of this ob-
session... The second obsession iswith the
hordes from Asia, the yellow peril. At least
since the 1860s, Australians have feared that
people from Asia would come here in very
large and uncontrollable numbers... Locked
in camps far removed from population cen-
ters, the detainees have no individual identity in
the public mind. They are part of the hordes
from Asia. No more than that. But they are
not nameless... They are men, women and
children, hundreds of children, the human
sacrifices to our twin obsessions.™

As of early October 2001, more than 2,800 asy-
lum seekers, including 500 children, were being held
in Australia simmigration detention centers.”? While
the numbers may not seem large compared to the
immigration detainee population in the United States,
it should be noted that Australia only had about 6,500
pending asylum cases at the end of 2000, compared
with 385,000 in the United States.

Locations

Non-citizens without permission to bein Australia are
detained in one of six mainland immigration detention
facilities maintained by DIMA and, since 1997, oper-
ated by Australasian Correctiona Management (ACM),
aprivate company. ACM isawholly owned subsid-
iary of the U.S.-based Wackenhut Corrections Corpo-
ration. The six detention centers are:

1) Villawood Immigration Detention Center (IDC)
in Sydney

2) Maribyrnong IDC in Melbourne

3) PerthIDC, in Perth, Western Australia

4) Thelmmigration Reception and Processing Cen-
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ter (IRPC) in Port Hedland, Western Australia
5) Curtin IRPC near Derby, Western Australia
6) WoomeralRPC in Woomera, South Australia

The vast maority of unauthorized boat arrivals
have been housed at Woomera, Port Hedland, or
Curtin. These facilities have drawn the most attention
and criticism, particularly for their remote locations.
Asthe Times of London has noted, “While all the
detention centers have recently caused outrage be-
cause of the harsh conditions in which detainees are
held, the outback centers—which, with their razor
wire, guards, and isolation cells (for troublesome in-
mates), have been likened to concentration camps by
inmates and human rights visitors—have come in for
the most bitter condemnation.”

Woomera, the largest and probably most “infa-
mous’ of the detention centers, isin the remote desert
of South Australia. During the 1950s and 1960s, the
town of Woomera was arocket-launching and testing
site that provided employment for thousands of people.
Later, anearby satellite tracking station sustained the
town, with U.S. involvement.

By the late 1990s, the town, now with a popul a
tion of less than 300, was left with virtually nothing
and needed anew industry. As Peter Mares explains,
“When there was a sharp increase in arrivals of boat
people on Australia’ s northern coasts, it appeared to
offer anice fit with the town’ s under-utilized facilities
and itsisolation.” ™ The Woomera |RPC was commis-
sioned in November 1999. Journalist Terry Plane
describes the area and the center:

The road to Woomera, in outback South
Australia, rises from low salt lake country
to the plateau of the Wirrappa Hills. A trav-
eler standing in these hills at night will see,
to the north, a bright glow on the horizon.
Here, the lower sky is turned into a harsh
dawn by spotlights that illuminate the
grounds and high-security barbed wire
fencing of the detention center that has be-
come a hellish kind of “home” to thousands
of asylum seekers. Woomera, a former air
force barracks set in the middle of the Aus-
tralian desert, is for the thousands of refu-
gees fleeing murderous regimes across the
world, their first introduction to what they
had thought would be a new life of security
and hope in Australia.”™

One NGO representative, who described
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Woomera as a “ galvanized cage in the middle of the
desert,” told USCR, “Woomerais basically not re-
deemable as afacility, but [the government] has poured
millions of dallarsinto it, so they’re not going to closeit.”

The first remote immigration detention center
was Port Hedland, established in 1991. Although Port
Hedland is abusy port on Australia’ s northwest coadt,
it isgeneraly isolated from the rest of Australia. One
NGO official said of the town, “I1t’s afrontier town
with an industrial landscape.” The detention center,
however, isin the middle of aresidential area, having
been aformer transit center for people working in the
mines. This, and its proximity to schools, has caused
unrest among local residents, who have expressed
concern over the number of riots at the center and the
risk of breakouts. In June 2001, Port Hedland resi-
dents told Ruddock that they wanted the center moved.

The Curtin detention center isalso on Augtrdia’s
northwest coast. Established in 1999 on the Curtin air
force base, it is about 25 miles (40 km) outside the
town of Derby. The journey to Curtin from most
places in Australia requires connecting flights and a
two-hour drive. Aswith the detainees at Woomera and
Port Hedland, detainees at Curtin have “complained
about being cut off from the rest of Australiaand the
rest of the world,” ”® not only because of the center’s
location but because of its conditions, including the
lack of access to the media and, at certain times, no
access to telephones or ability to send mail. ACM daff
open all incoming mail.

DIMA maintains that the remoteness of these
facilitiesis not meant to be a deterrent to unauthorized
arrivals. These locations, they say, were selected
because time was of the essence and facilities were
available. Yet, it appears no accident that the video
spots used in the overseas information campaign em-
phasized the likelihood of detention in the middle of
the desert, where snakes are areal threat.

By contrast, Maribyrnong and Villawood, estab-
lished in 1966 and 1976 respectively, are located in
Australia’ stwo largest cities, both on the east coast.
These centers are rarely used for boat arrivals, but
house other asylum seekers, as well as undocumented
workers and others subject to deportation. The detain-
ees there have good access to migration agents, given
their urban location. Although both centers, particu-
larly Villawood, have experienced breakouts and pro-
tests, the security at these centers has traditionally not
been as high as at the remote facilities.

The detention center at Perth, established in 1981,
israrely used for asylum seekers, unless one is moved
there pending afederal apped or for other purposes.




Prior to August 2001, DIMA had announced
plans for the construction of three new emergency
detention centers to cope with the “massive surge of
boat people” in recent weeks. Defense sitesat Darwin
(in northwest Australia), Singleton (in New South
Wales), and Port Augusta (in South Australia) would,
according to Ruddock, aimost double Australia’sim-
migration detention capacity. The plan, however,
sparked protests from some of the communities close
to those facilities.”

The plan was put on hold after the August 2001
policy change, since few if any boat arrivals were
henceforth expected to reach the Australian mainland.
The government shifted its attention to building a
detention facility on Christmas Island, where asylum
seekers can reside pending their removal to other
Pacific locations.

Conditions

According to DIMA, under its service agreement with
ACM, the government and its contractor seek to achieve
“quality outcomes in the standard of service delivery
and a high level of accountability for the delivery of
these services.””® However, despite this worthwhile
goal—and the existence of detailed immigration de-
tention standards—the result has been quite different,
at least in the eyes of the many critics.

In one of many reports issued on the detention
centers, a parliamentary committee composed of both
government and opposition members found in June
2001 that, according to one press report, “the
government’s policy of detention of refugees is a
disgrace verging on theinhuman.” The report “found
some asylum seekers were cooped up in filthy cells
with overflowing toilets. It found asylum seekers
spending months in detention centers with nothing to
do, wandering aimlessly through the camps.”

The committee called for a 14-week cap on
processing the claims of asylum seekers before their
release into the community.

Howard and Ruddock immediately criticized the
report and rejected its key findings and recommenda-
tions. Ruddock said the committee members had spent
too much time traveling to Geneva and devel oped
countries to understand the realities of detention cen-
ters and refugee camps.®

Y et, this committee was hardly the first to make
such charges. As Peter Mares notes, one visitor to
Curtin, aMuslim community leader invited by DIMA
to defuse tensions there, said conditions at the facility

were “subhuman.” He noted, “People complained
about finding snakes in the camp, about the shower
facilities being inadequate, about queuing for hoursin
the hot sun to wait for meals.” &

Other frequent complaints by detainees concern
overcrowding, inadequate medical care, abuse by
guards, extreme heat or cold, lack of information on
the status of their cases and, as previously mentioned,
isolation from the outside world. Among the most
serious concerns, however, are charges of sexua abuse
at some of the facilities. 1n November 2000, medical
officers claimed that sexual abuse of children at
Woomera was “rampant.”® In response, Ruddock
announced an inquiry into child abuse alegations. In
his report, Philip Flood, former head of the Depart-
ment of Foreign Affairs, concluded that in all but one
case “dlegations or incidents involving a reasonable
suspicion of child abuse were handled in accordance
with relevant legidation and departmenta procedures.”

In addition to breakouts, detainees have used a
variety of protest methods to demonstrate dissatisfac-
tion at the centers, including a high profile hunger
strike at Curtin, in February 2000, during which a
group of male detainees sewed their lips together &

Some independent observers have noted an im-
provement in conditions since ACM took over the
running of the centers from Australian Protective
Services—a government agency—in 1997. In areport
published in early 2000, Australia s Human Rights
and Equal Opportunity Commission said it wasim-
pressed with the efforts of DIMA and ACM to improve
avariety of detention conditions, including physical
conditions, the opportunities for activities, and sup-
port services. The Commonwealth Ombudsman, in
his 1998-1999 annual report, said the transfer of man-
agement has improved the standard of carein severa
areas.®

One NGO representative, disagreeing with this
assessment, told USCR that little had improved since
ACM took over, noting in particular that cost-cutting
measures threatened to prevent improvementsin con-
ditions.

As a result of the ongoing controversy, and
particularly following the June 2001 parliamentary
report, a number of observers—human rights and
refugee advocates as well as politicians—have called
for ajudicial inquiry into the detention system. Such
an inquiry would, among other things, have the
power to subpoena documents and witnesses. How-
ever, the government would need to initiate or
approve any such inquiry, and Ruddock has thus far
rejected the requests.
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In late October 2001, less than two weeks before
the national election, the Inspector of Custodial Ser-
vicesin Western Australia, Richard Harding, said the
immigration detention centers were unacceptably over-
crowded, posed hygiene and health risks, and had
“disgracefully” inadequate medical and dental ser-
vices. He said he found these conditions when he
visited Curtin in June. Charging that it was no coinci-
dence that riots occurred in a system that lacked
accountability, he added, “We do not haveriotsin our
detention centers because we have ariotous group of
refugees; we have them because we run appalling
systems.”

Harding called for an independent inspectorate
to be set up to improve conditions. Ruddock, in
response, admitted that the centers could be over-
crowded but denied that conditions were “disgrace-
ful.” He also said the government had reduced the
overcrowding by not allowing people to reach the
Australian mainland.®

Just three days later, the Commonwealth Om-
budsman, Ron McLeod, released his annual report to
parliament on detention. Noting evidence of self-
harm by detainees at every detention center, and
little distinction between the way woman, children,
and single men are treated, McLeod said, “Immigra-
tion detainees have lesser rights than convicted
criminals held in jails and... [are] held in an envi-
ronment that appeared to have aweaker accountability
framework.” 8"

Access

Virtually no journalists are allowed into Australia’'s
detention centers, and many of the persons who are
permitted access—including attorneys, doctors, and
service providers—are, according to Peter Mares, “re-
luctant to speak to the media for fear that it may
jeopardize their future access to the detainees or their
future contacts with either DIMA or ACM.” %

DIMA, however, maintains that the level of
access to the centersis quite high, as numerous officia
bodies have unrestricted access. Such agenciesin-
clude the Immigration Detention Advisory Group (com-
prised of individuals selected by DIMA for their “in-
dividual expertise and commitment to immigration
and humanitarian issues’) and other special groups
and commissions. UNHCR, said DIMA, has access on
request and has visited detention centers on a number
of occasions. UNHCR confirmed that they have a
standing agreement with DIMA that they can visit the
centers at any time.
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DIMA denied USCR’ s request to visit one or
more of the centers. The written response quoted from
Australia s policy on access to detention centers:

The Department receives many requests for
access to detention facilities, including
many from media organizations. In provid-
ing access to detention facilities, DIMA has
to consider various important factors.
These factors include DIMA’s obligations to
protect the privacy and dignity of detainees,
as well as a cognizance of serious protec-
tion elements, such as sur place consider-
ations. While anxious to ensure appropri-
ate external scrutiny of detention
operations, this must be balanced with re-
specting the rights of detainees living
within the facilities. Of course, DIMA fa-
cilitates visits to detention facilities by
Commonwealth and State parliamentarians,
and other bodies with statutory authority to
monitor and report on detention activities.

DIMA officials told USCR that detainees had
recently complained that too many outside visitors
violated their privacy.

DIMA also noted the consultative process on
detention, known as the | nter-governmental/Non-gov-
ernment Organizations Forum (IGNGO). Established
in 1993, the forum includes UNHCR, the Refugee
Council of Australia, Amnesty International, the Aus-
tralian Council of Churches, the Red Cross, and others.
IGNGO provides aforma mechanism for those orga-
nizationsto raise issues of concern with senior DIMA
officials. Certain members of these organizations
have also visited detention facilities. “So, even at that
level, it’s highly scrutinized,” said a DIMA officer.
“Add to that the parliamentary process, the ombuds-
man, all the reports, etc.”

Some of the organizations with official accessto
the detention centerstold USCR that in practice their
access was quite limited, particularly to the remote
centers, given the high travel costs. One NGO with a
major focus on detention said its staff had never been
to Woomera or Curtin because “it’s just too expen-
sive.” In addition, they said, the procedures and
logistics mean that rarely, if ever, could an unan-
nounced visit occur.

Another NGO representative said the detention
centers “have been assessed by alot of groups, but
never properly. The assessments are only done at a
particular point of time, not over the long term.”




Early Release

In very limited cases, detained asylum seekers may be
released prior to being granted asylum. Conditionsfor
such early release include old age, ill health, or having
suffered torture or other trauma.®® The immigration
minister personally decides on such requests, and his
decision is not subject to appea. The vast majority of
detained asylum seekers remain in detention for the
length of the asylum adjudication process.

Although Australian NGOs have proposed alter-
native detention models, DIMA has thus far rejected
those proposals. DIMA staff told USCR that they had
carefully examined U.S. practices for the “parole” of
detained asylum seekers and had found them unwork-
ablein Australia. “First, our decisions are quick,” a
DIMA official said. *Second, [an early release pro-
gram] would involve atype of full review, with right
of appeal. Since more resources would be put into
deciding who gets released, we would actually in-
crease the time others spend in detention, including
real refugees.”

The official aso said that large numbers of asy-
lum seekers in the United States abscond upon release
from detention. DIMA noted that a parliamentary
committee had examined alternatives to detention and
had expressed doubt that any aternative could ensure
that unauthorized arrivals would not abscond during
the processing of their applications. DIMA staff also
said they doubted the ability of community groupsto
adequately provide services under the proposed alter-
native models.

In May 2001, however, DIMA launched a*“trial
of aternative detention arrangements’ for women and
children at Woomera. The test was to involve a
maximum of 25 volunteers who would be permitted to
live in houses in Woomera Township.®

The women and children were required to have a
family member (usually the husband/father) remain-
ing in the detention center. They would aso need to
undergo health assessments and be determined to pose
“no character or management risks.” Participantsin
the trial would be under 24-hour supervision by ACM
officers, who would accompany them for any move-
ment outside the perimeter of the house and yard.
Visits to the main detention center would be arranged
and groceries supplied.®

Thetrid did not get underway until early August,
when five women and five children moved out of the
detention center into a cluster of four three-bedroom
houses leased from the defense department.

Some refugee and human rights groups sharply
criticized the trial program for failing to respect the

principle of family unity. The Refugee Council of
Australia said it gave children two unacceptabl e op-
tions: either to remain in the detention center or be
separated from their fathers. Ruddock conceded that
there had been alack of interest in the trial because
families did not want to be separated.*

G. Temporary Protection Visas

Although DIMA officials often deny that Australia's
detention policies and practices are intended as a
deterrent to unauthorized arrival, they freely admit
that the temporary protection visais intended as such.
Indeed, prior to the August 2001 policy shift, the
temporary protection visa was the centerpiece of the
deterrent strategy. Even under the new policy, it
remains a key component of the strategy.

Australiaintroduced the temporary protection
visain October 1999 as part of areform of its asylum
system. The reforms divided protection (asylum)
visas into two kinds, permanent and temporary. Asy-
lum applicants who enter Australialegally and are
found to meet the “well founded fear of persecution”
standard are eligible for permanent protection visas.
Asylum seekers who arrive in an unauthorized man-
ner, whether by air or sea, can, if found to be refugees,
be granted only temporary protection visas (TPV).

When initiated in 1999, the TPV was valid for
threeyears. A TPV holder could be granted a perma-
nent visa after 30 months, or could be granted succes-
sivethree-year visas. Legidation enacted in Septem-
ber 2001 amended the TPV system. Under the new
law, which is discussed in detail below, persons who
enter Australia unlawfully via specified parts of its
territories, such as Christmas Idland, are not eligible to
apply for avisa of any kind unless the immigration
minister exercises his discretion to allow such applica-
tions—in which case the individuals may receive
three-year temporary visas. They will never be €li-
gible for permanent visas. By contrast, persons who
apply from a*“ second safe country” (one other than the
country of first asylum) for visas under Australia’'s
offshore refugee and humanitarian program may be
granted temporary visas but will not be eligible for
permanent visas for four and a half years. Only
persons applying from countries of first asylum will
be immediately eligible for permanent visas.

TPV holders are eligible to work and to receive
some, but not al, of the medical and other services
provided to permanent visa holders. They are not
eligible for English language training.

Australia’s New Approach to Asylum Seekers [1 25




Persons granted three-year visas prior to the
enactment of the September 2001 |egidlation are still
digible to apply for permanent visas. However, such
persons who apply after September 27, 2001 must
satisfy new statutory criteria, including that they must
not, since leaving their home countries, have resided
for at least seven continuous daysin acountry in which
they could have sought and obtained effective protec-
tion, either through the government of that country or
through aUNHCR officein that country. The minister
may waive this requirement in the public interest.
According to one observer, of the 6,600 TPV holders
in Australia as of the cut-off date, more than 3,000 had
not applied in time and would be left in “legal limbo.” %

Many asylum lawyers and advocates interviewed
by USCR expressed deep concerns over the restric-
tionsimposed on temporary visaholders. Chief among
theseisthe restriction on family reunion. TPV holders
may not apply for their families to join them unless and
until they are granted permanent visas. Many persons
granted temporary visas under the September 2001
legidation will never be digible for permanent visas or
family reunion, unless the immigration minister waives
the new criteria.

In addition, TPV holders cannot leave Australia
without abandoning their visas (in which case they
would have to apply anew for protection visas). This
prevents even short visits with families abroad. UN-
HCR has noted that this restriction on re-entry violates
the UN Refugee Convention’s requirement on the
granting of travel documents.

According to numerous refugee advocates, law-
yers, and service providers interviewed by USCR, the
lack of family reunion has created tremendous stress
and anxiety for the temporary visa holders, leading in
many cases to clinical depression and preventing the
refugees’ adjustment to lifein Augtrdia. Asone mental
hedlth provider noted, “ Thisis probably the only substan-
tive deterrent, because it’ s crushing people.”

Another provider noted that many TPV hold-
ers experience renewed anxiety when they once again
have to recount the stories of their persecution.

Amid numerous complaints about the temporary
visaregime, the Australian government has remained
firm in its commitment to maintaining, and even
strengthening, the system. Noted one observer, “The
temporary protection regime hereis all about smug-
gling. So the government won't develop alternative
protection statuses, because an outcome that lets more
peoplein, through whatever status, is the outcome the
smugglers seek, and which the government wants to
discourage.”
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H. The Impact on Resettlement

Australia’ s response to the unauthorized arrival of
asylum seekers has had an unfortunate impact on the
resettlement of refugees from overseas. The problem
results from Australia s combined ceiling for the “ off-
shore’ (resettlement) and “onshore” (asylum) programs.

The most direct impact came with the temporary
suspension of overseas admissionsin FY 1999-2000
to allow for an increase in grants of asylum. For the
first time, the government’s rhetoric of “good” vs.
“bad” refugees (i.e., those who wait in line to be
admitted to Australiavs. the “queue jumpers’ who
break Australia’ s laws to get there) translated into
action with a direct impact on the offshore program.
AsMares observes:

The notion of a “ queue jumper” islargely
something manufactured by government.
Mr. Ruddock has given new impetus to the
term by collapsing Australia’s onshore and
offshore refugee programs into one cat-
egory. This means that every “boat per-
son” who is granted refugee status in Aus-
tralia denies a visa to a refugee applying
from offshore, from one of those over-
worked posts such as |slamabad or Nairobi;
each one of them denies a visa to a refugee
waiting patiently, in the minister’s mind at
least, in some squalid and crowded camp.®

Many refugee advocates say this link—which
did not exist under Ruddock’ s predecessor—has cre-
ated predictable tensions within ethnic communities,
pitting those whose members traditionally come to
Australia through the offshore program, such as Afri-
cans, against those who often come as boat arrivals,
such aslragis. Some say Ruddock has exploited these
tensionsto garner support among the “ offshore” com-
munities for his policies against unauthorized arrivals.

Ruddock has repeatedly noted the amount of
money that Australia and other industrialized nations
spend on asylum adjudication processes, comparing it
with the much smaller sums spent by those countries
on assistance to refugees overseas. Y et, his commit-
ment to increasing such assistance, or to raising the
offshore ceiling, should the number of unauthorized
arrivals decrease, remains vague. “Thisis afinance-
driven program,” one NGO worker told USCR. “The
bean counters have said you have 12,000 spaces [for
the entire humanitarian admissions program] and X
amount of money, and that’sit.”




A service provider predicted that “DIMA won't
raise the 12,000 limit while the smuggling is happen-
ing, because they say that if we go up to 20,000, that’s
amessage to the smugglers that there’ s another 8,000
places.”

Another observer explained it thisway: “Rud-
dock doesn’t like the decision about Australia’'s refu-
gee places being determined by someone else—the
smugglers. [Government officials] have 12,000 places
and have to choose among millions, so they want them
to go to the oneswho arein the greatest need. We know
it doesn’t necessarily work that way in the refugee
camps, but thisiswhat’s driving them.”

|. Rhetoric

“Sink dl the boats’ is a phrase that rolls off the tongues
of many Australians when discussing Australia’' s re-
sponse to unauthorized arrivals. Even some politi-
cians have used the slogan. The phrase does not
necessarily mean that those who use it advocate for the
drowning of innocent persons; rather, it isprimarily an
emotiona reaction that demonstrates the level of rheto-
ric surrounding the asylum debate.

Most persons interviewed by USCR during the
sitevisit, regardless of their perspectives on Ruddock’s
policies, his motives, or his sincerity, said the govern-
ment had not hel ped to tone down the rhetoric, and
indeed has been responsible for much of it. Asone
NGO representative said, “ There’' s areal exploitation
of xenophobia by those in public office.” Another
noted, “ Despite their beliefs, the government’ s rheto-
ric isterrible, and it undermines the integrity of their
argument. They get in UN circles and aren’t taken
serioudly at al.”

According to one lawyer, the rhetoric began in
earnest in the fall of 1999, when the government was
pushing its temporary protection visa legislation
through parliament and when larger numbers of boats
started arriving. Now, she added, “the issue of refu-
geesisin the papers every day.” For the most part, the
domestic media coverage represented a success for the
Howard government, as it made the refugee question
afront-burner political issue.

Another advocate said that refugees are consid-
ered a useful political tool, especially given the
longstanding “fear of the outsider” within the Austra-
lian psyche. Many observers explained that Pauline
Hansen, the leader of Australia’s controversial One
Nation Party, which promotes severe restrictions on
immigration and asylum, came onto the political scene

a atime of economic downturn and that she exploited
community fears. Hansen's support showed that a
segment of the population, as much as 10 to 15 percent,
shared her views. In response, the political parties
have jockeyed for the votes of that segment, at times
even catering to One Nation sentiments. “They used
the boat arrivals to get peopleriled up,” said one
refugee advocate. “If the government can thenridein
on the white charger to protect the public, it gets the
public’s gratitude.”

IV. EVENTS OF AUGUST 2001 AND THE

SUBSEQUENT POLICY SHIFT

A. The Christmas Island Standoff

At the time of the USCR visit in July 2001, Australian
officials said it was till too soon to assess the impact
of the Indonesia-based regional cooperation arrange-
ments, which had been operational for less than 18
months. Some officials, however, said anecdotal
evidence—including indications that people-smug-
glers were moving their operations el sewhere—sug-
gested that the arrangements were beginning to reduce
the number of boat arrivals.

The actual number of unauthorized arrivals by
boat, however, fdl by only 34 from 4,175 in fiscal year
1999-2000 to 4,141 in the year 2000-2001, which
ended June 30.%

In August 2001, however, Australia experienced
a sudden upsurge of arrivals, with more than 1,500
persons landing on Australia’ sidand territories within
11 days.”” One boat carrying about 360 persons, which
landed on Christmas Island on August 22, reportedly
represented the “biggest boatload of asylum seekers
ever to reach Australia.” 8

A spokesperson for Ruddock said that even more
migrants were preparing to leave Indonesia and that
Australiawas rushing to put contingency plansin
place, such asincreasing its detention capacity by
readying unused military bases across the country.*®® In
response, the opposition party’simmigration spokes-
person, Con Sciacca, said the Australian government
had “lost control over people smuggling” and that “we
need to have a fresh approach.” 1®

On August 27, the government may have demon-
strated such a fresh approach. For thefirst time,
Australiarefused entry to a ship carrying unauthorized
migrants—in this case a Norwegian freighter, the
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Tampa, carrying some 430 persons, mostly claiming
to be Afghans. The freighter, en route to Singapore,
had rescued the migrants from a sinking Indonesian
ferry the previous day. The migrants demanded that
the captain take them to Christmas Idand.*® Australia,
however, refused to allow the freighter to dock, saying
that under international law the migrants should have
been taken to the nearest port of call—a statement
disputed by some legal scholars.’®

Following complaints by the freighter’s owners
that there were not enough provisions on board to
allow the migrants to get to the nearest Indonesian
port, Howard said that his government would provide
food, water, and medica supplies, but that the govern-
ments of Norway and Indonesia would then need to
resolve the question of responsbility for the migrants.*®

The Norwegian foreign affairs ministry said
Australiahad a moral obligation to allow the ship to
dock.’ A UNHCR spokesperson warned that
Australia’s actions could lead shipsto ignore distress
calls rather than rescue people.®®

Indonesia at one point said it would allow entry
to the Tampa, but then reversed position, even saying
that it would take military action to prevent the boat
from arriving.'® New Zealand, however, said that it
would consider examining the passengers asylum
clams, aslong as other countries would do the same.%’

While the Tampa remained in international wa-
ters 30 miles north of Christmas Iland, UNHCR urged
Australia, Indonesia and Norway to “work this out as
soon as possible.” The agency also said Australia
should “act according to humanitarian principles.” 1%

Howard maintained his tough stance despite a
flood of international criticism, saying he hoped to
send a clear message to unauthorized migrants. Aus-
traliaintensified that message on August 29, when the
Tampa's captain took the boat into Australian waters
and Australian troops prevented the ship from reach-
ing land.1%®

Two days later, while scrambling for a solution
to the stalemate, Augtralian Foreign Minister Alexander
Downer asked the United Nations, currently admin-
istering the tiny territory of East Timor in preparation
for independence, to alow the asylum seekersto land
in East Timor to have their refugee claims processed
there. Downer later retracted the request.''©

On September 1, as the Tampa's passengers
prepared to spend their sixth night aboard the ship, a
break in the stalemate occurred. New Zealand and the
tiny Pacific island nation of Nauru offered to house the
asylum seekers while their refugee claims were being
processed, and Howard agreed. Under the plan, New
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Zedland would take 150 of the asylum seekers—
mainly women, children, and families—from the
Tampa. The remainder, mostly men, would go to
Nauru.** Just 25 miles (41 km) south of the equator,
Nauru has a population of less than 12,000 and aland
mass of 12.6 square miles.'

New Zealand would assess the asylum claims of
those brought there, and would permanently accept
persons found to be refugees. The government of
Nauru asked UNHCR to screen the asylum seekers
taken there, and the refugee agency said it would
consider the request. Australiasaid it would meet al
of Nauru's costs for transportation and housing.
Howard stressed that the asylum seekers would not be
alowed to land on Australian territory .3

The Australian government subsequently agreed
to provide Nauru with an aid package worth $20
million Australian (about U.S. $10 million) to help
improve power, communications, and medical ser-
vices on theisland, in return for alowing the asylum
seekers to enter. ™

On September 3, the Australia navy transferred
the Tampa's passengers to one of its troopships, the
Manoora, to take the migrants to Papua New Guinea
and then immediately transfer them to New Zealand
and Nauru.'> Papua New Guinea' s opposition party
warned that the migrants might claim asylum there. “If
Howard fears allowing Australia sterritory to be used
[as aprocessing point], why should we allow ours?’
said an opposition spokesperson. ¢

The journey to the Papua New Guinea capital of
Port Moresby was expected to take about a week.
While on board, |OM recorded the biographical data
of the asylum seekers.'t’ However, all parties were
bracing for a possible changein plans, asan Augtralian
court was considering a challenge by civil liberties
groups to the legality of the government’s refusal to
allow entry to the asylum seekers. The court had
previously issued, then lifted, atemporary injunction
preventing the removal of the Tampa’'s passengers
from Australian territory. 8

Reacting to the devel opments, a UNHCR spokes-
person said, “UNHCR would have preferred another
solution to this. Our option would have been first to
put them ashore on Christmas Island, at |east tempo-
rarily.” He added that Australia s actions could send
a negative message to impoverished nations closer to
conflict zones, which often take in hundreds of thou-
sands of refugees.'®

Justifying its actions, the Australian government
said there were now an estimated 5,000 people in the
Indonesian archipelago preparing to enter Australia




illegally.**® Howard said it was up to the United
Nations to take atougher line on nations such as
Indonesia and Malaysia, which allowed people-smug-
glersto operate in their countries.?* On September 5,
three Australian ministers arrived in Jakarta for re-
newed talks with the parties to the regional coopera-
tion arrangements.'? The Indonesia government, how-
ever, balked at suggestions that it was responsible for
the recent saga.'®

Because Australia viewed Indonesia as uncoop-
erative, the Australian navy established a“naval picket
line” between Indonesia and the Australian territories,
sending to the region four missile frigates and the
amphibious assault ship Manoora (which would later
be used to transport migrants). Patrol boats and an
“aerial umbrella,” including maritime surveillance
aircraft, supported the naval barrier. The operation
continued at this level for at least the first few weeks
following the Tampa incident.?

On September 7, as the Manoora continued to-
ward Papua New Guinea, Australian Coastwatch offi-
cials spotted a wooden boat, the Aceng, on itsway to
Ashmore Reef. An Australian navy frigate warned the
Indonesian vessel that its passengers would face de-
tention (and the crew 20 yearsin jail) if it did not turn
around.’® When it failed to do so, navy personnel
boarded the Aceng in international waters. Australian
officials said this was allowed under international law
because the boat was displaying no flags or port-of-
registry indications and Australia therefore consid-
ered it stateless.’®® Earlier, Indonesian authorities had
rejected Australian requests to board the vessel while
it was still in Indonesian waters. *?’

The Aceng subsequently turned around. How-
ever, it later reversed course and entered Australia’ s
“contiguous zone,” after which a “cat and mouse
game” ensued.!® Eventually, theManoora arrived at
the site of the Aceng. The Australian naval crew
transferred the Aceng’s passengers—more than 200
persons, most of whom said they were Iragi—onto the
Manoora. Injoining the roughly 400 Tampa passen-
gers already aboard the Manoora, the new arrivals
brought the total number of migrants (most of whom
were believed to be asylum seekers) on the Manoora
to more than 600.%%°

On September 11, Australia’s Federal Court
ruled that the government had illegally detained the
original group (from the Tampa) and that they must be
returned to Australia. The government filed an appeal
the next day. In the meantime, it had ordered the
Manoora to proceed directly to Nauru, bypassing
Papua New Guinea. Australia’sforeign minister said

this step would be aless complicated and more timely
solution.**

On September 17, the day theManoora arrived at
Nauru, Australia’ s Full Federal Court overturned the
previous decision and ruled that the government acted
legally when it refused entry to the Tampa passengers.
On September 19, some 100 of the asylum seekerson
the Manoora, mostly Afghans, disembarked onto
Nauru, setting foot on dry land for the first timein
nearly a month.*3

Residents of Nauru greeted the arrivals with a
traditional welcome of songs and dances, handing
flowers to each asylum seeker *> The Afghansheld a
sign thanking Nauru “for giving protection and shelter
for Afghan refugees.” 3

A bus took the asylum seekers to a makeshift
refugee camp built by Australian troopsin Nauru’'s
barren interior.** One reporter said the camp, known
as Topside, is “surrounded by a lunar landscape of
depleted phosphate mines.” There, UNHCR began
screening the applicants on September 21, a process
that would likely take at least several weeks (and had
not been completed by year's end).1*®

Some 120 asylum seekers left the Manoora the
following day. The plan was to unload similar num-
bers each day, as facilities on Nauru became avail-
able.*® The plan, however, did not go smoothly. On
September 21, more than 200 Iragi and Palestinian
asylum seekers who had been aboard the Aceng re-
fused to disembark at Nauru, insisting they be taken to
Australia.®® The standoff lasted nearly two weeks,
until October 4, when Australian authorities offloaded
the last of the Manoora’s passengers.**® Earlier that
week, Australian soldiers had forcibly removed 12
Iragis, despite initial statements by Nauruan officials
that they would accept only voluntary arrivals.**

The standoff sparked widespread debate. One
Audtralian politician said, “One way, | guess, of con-
vincing them would be to stop feeding them. If they
want the food, it’s on the beach. It’s as simple as
that.”'° Prior to the forcible removal of the 12 Iraqis,
aUNHCR spokesperson said that “any use of involun-
tary disembarkation would be regarded as a serious
incident.” %t Ruddock said the government had no
choice but to resort to force, since the Manoora was
needed elsewhere. Ruddock said the troops, while
wearing full battle dress, had not been armed and that
no “undue pressure” had been used. However, thefirst
six Iragisto be removed said they had been fooled into
believing they were to meet with Australian negotia-
tors. They immediately launched a sit-in on the bus
transporting them to the refugee camp, and the entire
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operation was suspended at the insistence of the Nauru
government. It was resolved only after further nego-
tiation.'*

In mid-standoff, in late September, the Aus-
tralian government chartered planes and flew 141
Afghans from Nauru to New Zealand.**® The authori-
ties housed them in a converted World War 1l army
barracks, known as Mangere. New Zealand agreed to
screen them for refugee status and to count those
granted asylum toward New Zealand’ s annual refugee
resettlement “quota’ of 750.14

B. A Whole New Approach

Australia sturning away of theTampa and subsequent
events signaled aradically different approach toward
Australia s handling of unauthorized boat arrivals. As
discussed above, Australia had previously permitted
arrivals to land on its territory, detained them, and
permitted them to lodge asylum claims.

With the attempted arrival of the Tampa, follow-
ing several days of heavier-than-usual boat arrivals,
the government took the dramatic step of refusing
entry to Australian territory. Perhaps officiasfdt this
was warranted because the Tampa was alarge seawor-
thy vessdl, registered to Norway, a signatory to the UN
Refugee Convention, not aleaking, Indonesian-regis-
tered fishing boat, as were most such arriving vessels.
Many Australian observers, however, attributed the
policy shift to the politically vulnerable Howard
government’ s need to take drastic action to gain public
support prior to the November 2001 election. One
Australian press article, headlined “ Tampa crisis could
save John Howard,” noted:

The opposition stood by the government
when it refused the Tampa permission to
dock at Christmas Island and offload its hu-
man cargo. It even backed an order to dis-
patch SAS commandos when the ship
steamed into Australian waters. But when
the prime minister proposed tough border
protection laws allowing boats to be turned
around without legal liability, Labor [the
opposition party] balked. Mr. Beazley
[Labor’s candidate for prime minister] said
the laws—aimed partly at reinforcing the
legality of its military action on the
Tampa—were draconian, and refused to
support them on principle. It was a move
that could cost Labor the election.'#
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The prediction proved prophetic. The day after
Australia’'s November 2001 election, the Washington
Post noted:

Prime Minister John Howard and his con-
servative government won a third term in
national lections, capping a stunning politi-
cal comeback fueled largely by the Austra-
lian leader’s efforts to keep refugees out of
the country... After lagging in opinion
polls all year, Howard's popularity began
improving in late August when he vowed
that 433 mostly Afghan asylum-seekers res-
cued from a sinking ferry by a Norwegian
freighter would never set foot on Australian
soil . 146

More Boats

Following the Tampa and the Aceng—the two ships
whose passengers were taken to Nauru aboard the
Manoora—more boats kept trying to reach Australian
territory. With each, Australia took a case-by-case
approach with one common theme: at no time would
the migrants be taken to the Australian mainland.

A fishing boat with about 130 Afghans ran
aground on the outer part of Ashmore Reef (reportedly
outside Australia’ s “migration zone”) on September
11.%% Austrdian officias transferred its passengers to
the now-vacant Aceng while the Navy tried to make
their original vessel seaworthy so that it could be
turned back (although, as with the Tampa, Indonesia
said it would not accept them).® A second boat
arrived near Ashmore later that week, again with about
130 persons on board. Passengers thwarted attempts
to turn the boat around by threatening to jump over-
board.#

Next, Australian officials intercepted aleaking
boat carrying 65 Sri Lankans off the Australian terri-
tory of Cocos Islands on September 15—reportedly
the first time asylum seekers had reached those is-
lands, which are 560 miles (900 km) west of Christmas
Isand.™ Several days later, officials brought them
ashore and housed them in aformer animal quarantine
station for what officials said could be “an extended
stay.” The government later began upgrading facili-
ties and flying in equipment, prompting concerns by
residents that Australia was building a permanent
processing fecility there. The arrival of the Sri Lankans
nearly doubled the population of West Island, one of
the 26 islands of the Cocos. The Cocos have atotal
population of about 600.!




The Sri Lankans were the first group of unautho-
rized boat arrivals to set foot on Australian soil since
the Tampa incident. > However, their arrival would
not trigger Australia’' s obligations under its domestic
asylum system. By thistime, Australia had enacted
legislation removing the Cocos Islands, Christmas
Island, Ashmore Reef, and other territories from its
“migration zone”—its immigration and asylum laws
no longer apply to unauthorized arrivals there. While
Australia’s international obligations under the UN
Refugee Convention remain, those obligations are not
as extensive as its domestic asylum laws, meaning, in
particular, that rejected asylum seekers are not entitled
to the appeal processthat often greatly lengthenstheir
timein Australia (usually in detention).'*

The government used the September 11 terrorist
attacks in the United States as further justification of
its policies toward asylum seekers from Afghanistan
and Irag. Audtralian Defense Minister Peter Reith said
on September 13 that the attacks showed the impor-
tance of strong border protection. “ Otherwise it can be
apipdinefor terrorists,” he added.*® Ruddock said the
attacks made him “ determined to have an immigration
program which the government is able to conduct with
integrity.” 1%

On September 23, Australia transferred the pas-
sengers of the two boats off Ashmore Reef, who had
been stuck there for nearly two weeks, to the Austra-
lian naval ship Tobruk. After days of silence on
where the group would be taken, Ruddock announced
on September 29 that they, like the Manoora pas-
sengers, would go to Nauru, which had agreed to
accept the additional 260 asylum seekers for process-
ing.>® (The decision reportedly surprised and angered
many Nauruans, including members of the Nauru
parliament.) ™’

However, UNHCR, which had only reluctantly
agreed to process the Manoora asylum seekers, said it
would not process the Tobruk group, noting that Aus-
traliawas not following normal asylum procedures.**
UNHCR official Ellen Hansen said, “We consider that
the sort of arrangements of basically intercepting asy-
lum seekers on their way to a country and taking them
elsewhere for processing is inappropriate and incon-
sistent with the edifice of asylum that’s been built up
over years...We think it's more appropriate for them
to come to Australia and be processed under Austra-
lian law.” 1%

Ruddock said that if UNHCR did not agree to
process theTobruk’ s passengers, Australian immigra-
tion officials, working under UN guidelines, could do
so. However, thiswould further add to Australia’s

costs for this offshore processing arrangement, he
Said.lﬁo

On October 6, another boat, carrying 187 Iraqgis,
arrived near Christmas Idland and became involved in
a standoff with the Australian naval ship Adelaide.
Naval personnel boarded the migrants' boat and at-
tempted to persuade its crew to turn around.’®! Soon
after, anumber of the migrants, all wearing lifejackets,
jumped off the boat. Others reportedly threw children,
also wearing lifejackets, overboard. Navy personnel
ensured the safety of all passengers and ordered the
boat back into international waters.'¢?

Ruddock said the presence of lifejackets sug-
gested the acts were pre-planned, and he reiterated that
he would not be “intimidated” into softening his stand
on asylum seekers.®* The prime minister told aradio
audience, “Quite frankly, | don’'t want peoplein this
country, people who are prepared—if those reports are
true—to throw their own children overboard... Genu-
inerefugees don't put their own children at risk. They
become refugees in the name of the preservation and
safety of their children... | don't accept it's a measure
of desperation.” %

The incident later sparked further controversy
when the head of the Australian navy raised doubts
about the government’ s claims that children had been
thrown overboard. A navy video of the encounter,
released by the government, showed the overcrowded
boat being tossed by the seas. The video showed at
least two people jumping into the water, but the tape
was inconclusive as to whether children had been
thrown overboard.®

The day after the incident, navy personnd found
the boat disabled, drifting within the territorial waters
off Christmas Idland.*® When the boat began taking
on water, the Adelaide conducted another rescue,
taking all the passengers on board.*” On October 10,
after three days of uncertainty, the Adelaide crew took
the migrants to Christmas Island and offloaded them
there.’®® Like the Sri Lankans on the Cocos Islands,
however, these arrivalswould be governed by the new
legislation and would therefore not be brought to the
mainland.

With the legislative change in hand, Australia
initiated plans to build a detention center on Christmas
Island. The goal was to construct a multi-purpose
facility that theidland’s 1,100 residents would be able
to use when the building was not housing asylum
seekers. The government said it favored atwo-stage
process involving an upgrade of an existing sports
center, already used to house asylum seekers, and the
construction of a new center using “demountable”
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Following are excerpts from USCR's interview
with a female asylum seeker from Iragq. USCR
interviewed her in Indonesia in June 2001.

| had problemsin Irag. My father was put in jail —
they took him there at 2:00 am. 1’m not sure why.
He wasin jail one year. One day they took my
mother to jail too, so | left to go to my aunt’s house.
| was studying in college, but | had to stop because
of the problems. People said bad things to me
because my parents were in jail. Other relatives
werekilled. The police kept coming to my house.
| finally heard that my father was killed...

| moved several timesin Irag, including to a
small village. But after aweek, the police came and
beat me. | went to UNHCR in Irag, but they
couldn’t help me, because I’ m not arefugee in my
own country. | decided to leave Irag with some
other relatives, including some small children. We
went by ship to Indonesia. We gave $500 U.S. to the
ship’s captain for me and two kids — I think it’s
cheaper when you' re young.

| had no passport. The captain told meto hide
underneath in the boat. | didn’'t know if it was night
or day because | was underneath, but | could hear
people coming on the ship. We changed boats afew
times — there were five boats altogether. Onewasa
very smdl boat —wewereonit for three days. There
was no water or food, and it was very dirty. Finally
we were put on very small boats. Altogether, the
trip took two months...

“I'm a Refugee, So | Wait...“

In Indonesia, we got to avillage at 5:00 am.
Some of my relatives arrived on another boat that
night — the smugglerstold me to wait. Then we went
to abig room in a bus terminal or something. We
stayed two nights, then police came and asked for
passports. We had none, but the families gave
money to them. Then the police caught us again
before we could get on abus. The police handed us
over to immigration. Immigration called |IOM. We
were put in a quarantine station, but some people
escaped.

It took along time to see UNHCR — they’re
busy. Finaly I talked to UNHCR. But there’'s no
answer yet. UNHCR saysthey need more informa-
tion. They told me to wait.

In Irag, the smugglers told me | would go to
“another country far from here.” | just wanted to
escape from Irag. The destination was not impor-
tant. | can't go back to Iragq—redly. Here, | just want
to goto schoal, like |l didinIrag. I’m afraid that I'll
get old and lose my chance to study. Some of the
peoplein my group escaped with the smugglers to
goto Austrdia, but | stayed because | heard UNHCR
wasgood. Also, | had no more money. | can't afford
to pay more to the smugglers. 1I'm arefugee, so |
wait for UNHCR...

| don’t know if the smugglers are good people
or bad people. Probably bad. But maybe good.
Good because | escaped Iraqg, but bad because they
took my money and | wait in Indonesia.

buildings. However, the government said that pro-
cessing on the territories, even under the new law,
would be a*“last resort” because it “gives agreen light
to people-smugglers.” 1%°

On November 13, Austraia deported 33 of the 65
Sri Lankans who had arrived at the Cocos |slands on
September 15, along with four other Sri Lankans
who had been held in mainland detention facilities
after having arrived in April. Australia had assessed
their asylum claims and determined that none were
refugees. According to an Australian official, the
deportation marked the first time that Australia had
chartered a special flight for Sri Lankans. At the time
of the deportation, DIMA officials were still screening
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the claims of the remaining 32 Sri Lankans on the
island.*

The “Pacific Solution”

The October 10 arrivals at Christmas Island were to
remain there only temporarily.'* The following day,
the Howard government announced it had signed a
memorandum of understanding with Papua New
Guinea, under which Australia would provide that
country with an initial $1 million Australian (about
U.S. $500,000) and unspecified “technical and other
assistance to assist them with their own illegal move-
ment of people,” in return for establishing a processing




center for “unauthorized boat arrivals’ on Papua New
Guinea.'’

Under the agreement, Australiawas to cover the
costs of establishing the center, which |IOM would
operate and eventually hand over to the Papua New
Guinea government. The plan called for the 187
persons at Christmas Island to be the first to arrive in
Papua New Guinea,'”® where they would be held for no
longer than six months., ™

During the previous few weeks, the Australian
government also held discussions with the govern-
ment of Kiribati—another small Pacific nation, north-
east of Nauru—about establishing a refugee process-
ing center there. (Australian officials later said
Kiribati’ s lack of infrastructure and distance made it
less attractive than Papua New Guinea, but that it could
still be useful in the future'™). Ruddock said the
government also continued talks with other countries
in the region to secure more offshore sites. The
statement prompted an Australian opposition leader to
complain that such agreements would greatly increase
the costs of Austraia’s efforts to create an “iron
curtain” between Australia and Indonesia.'”®

On October 12, Australia intercepted another
Indonesian boat with about 200 migrants near Ashmore
Reef. Despite Australian warnings not to enter its
territorial waters, the boat stayed in sheltered waters
near the Reef. Ruddock said the government had no
immediate plans to move the boat and that he was
“looking at a variety of options.” '/

The following day, the Tobruk arrived at Nauru
and offloaded its 260 passengers, who joined the more
than 500 asylum seekers dready at the Nauru camp.t’®
Because of UNHCR’ s refusal to process this group,
Australian immigration officials were to do the job.*"
However, the Australian officials would screen the
asylum seekers purely under the minimal require-
ments of the Refugee Convention rather than under
Australian asylum law, which includes the right to
appeal to the courts, among other rights.

Meanwhile, residents of Christmas Island said
the migrants there were being held under tight security
in an indoor basketball court and had not been allowed
outside. According to one local businessman, “I think
the reason security isso tight isthat | don’t think these
people are being told they’ re going to Papua New
Guinea because if they know that they might get a bit
upset.” 180

Papua New Guinea officials later chose their
remote island of Manus—a former World War Il air
and naval staging point about 217 miles (350 km) from
the Papua New Guinea mainland—as the location for

an Australian asylum processing center.!8! The Aus-
tralian government flew the 230 mainly Iragi asylum
seekers from Christmas Idand to Manus on October 21
and 22. Papua New Guinea officials accommodated
the asylum seekersin unused defense buildings and at
aformer world kayaking championship site.'®

UNHCR refused to process the group in Papua
New Guinea. “Our view isthat Australia s responsi-
bilities were engaged,” said UNHCR's Hansen, add-
ing, “Australia should do [the processing] or make
arrangement to ensure it is done.” 18

Shortly after their arrival on Manus, groups of
asylum seekers were involved in clashes with IOM
officials and interpreters at the processing camp, while
others staged a hunger strike. A local reporter said the
asylum seekers were angry because they weren't in-
formed that they were going to Manus and expected to
goto Australia.’®

Two days before this transfer to Papua New
Guinea, the Australian navy intercepted another boat
carrying about 200 Afghan asylum seekers. The
vessel was moored off Christmas Island after its crew
refused an order to return to Indonesia.’® Australia
later transferred more than 90 women and children to
the Australian ship Warramunga, although it kept the
remaining passengers on the leaking Indonesian ves-
sel .’ On October 31, Ruddock announced that al of
the passengers and crew would be transferred to the
sports hall on Christmas Island. ¥

Soon after, Australia announced that it was talk-
ing with the governments of Fiji, Palau, and Vanuatu
about joining Nauru and Papua New Guineain this
new approach to the processing of asylum seekers. To
facilitate an agreement, Australia lifted sanctions
against Fiji (imposed following the May 2000 coup in
Fiji)—amove that drew sharp criticism from Austra-
lian opposition leaders.

Despite the continued boat arrivals, Ruddock
inssted that his* Pecific Solution” was deterring would-
be arrivals. “Thereis clear evidence emerging now
that large numbersintent on traveling from the Middle
East through Malaysiato Indonesia are delaying such
arrangements, or are looking at other alternative ar-
rangements,” he said.®

Opposition leader Kim Beazley disagreed, say-
ing the latest boatload proved the government’ s policy
was not working. He added that a Labor government
would strengthen the relationship with Jakarta to en-
sure that asylum seekers were processed there before
they came to Australia. “The solution does not liein
Papua New Guinea or Nauru, it liesin Jakarta,” said
Beazley.®
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An unidentified Afghan man leans against a chain link fence of a refugee camp after arriving with
other asylum seekers on the Island of Nauru, Sept. 19, 2001. Photo: AP/Rick Rycroft

Pushbacks to the High Seas

On October 18, Howard and Ruddock once again
appeared to meet opposition criticism with another
policy shift. That day, Australia“ successfully” pushed
back into international waters the Indonesian-regis-
tered Parapaninda, the boat that arrived near Ashmore
Reef on October 12. Australian navy troops boarded
the boat, provided it with food and water, and then
“escorted” it back into the high seas. Howard said the
incident marked the first victory in the campaign
begun two months earlier to stem the flow of asylum
seekers arriving via Indonesia.

While the “Pacific Solution” was still very
much alive—perhaps to be used primarily for asylum
seekers arriving on unseaworthy boats—Australia had
now shown itself willing simply to push other boats
back out to sea. It would be less than two weeks before
Australiawould force back a second boat. On October
29, the Australian naval ship Arunta intercepted a boat
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carrying more than 220 migrants. The Arunta took
about half of them aboard, then towed the Indonesian
boat to within afew miles of Indonesian waters. Nava
authorities then transferred all the passengers back to
their vessdl and sent it off toward the Indonesianidand
of Roti.'*

Drowning off Java

Despite Australia’ s new multi-pronged strategy, and
despite the risks, the boats continued to come. For the
passengers of one such boat, the result was tragic.
During the weekend of October 20, more than 350
asylum seekers, mostly Iragis, drowned off the coast of
Java. Among the dead were some 300 women and
children, who were under the deck of the overcrowded,
sinking vessel and were unable to escape. Only 44
persons, mostly men, survived, having been rescued
by fisherman after spending up to 20 hoursin the sea.
UNHCR said that 24 of the persons who drowned and




six of the survivors had earlier been recognized as
refugees by UNHCR in Indonesia. 1%

One survivor, arecognized refugee, said he had
been living in Indonesia for more than two years
waiting to be accepted by athird country for resettle-
ment. “I have proved | am arefugee,” he said. “How
can | stay in Indonesia without anything? Y ou can see
we are desperate.” A UNHCR spokesman said, “ They
decided on the risky trip because they were in depres-
sion and they had lost faith in the UNHCR.”

Some survivors said they had not wanted to
board the rickety boat but that Indonesian palice officers
had forced them aboard with pistols and automatic weap-
ons. Subsequently, a senior Indonesian police com-
mander said that some “rogue’ officers may have taken
bribes from the smugglers and hel ped force people onto
the boat. Another commander said members of other
forces—such as the navy or the immigration depart-
ment—might also betaking bribes. UN officials urged
the government to look into the allegations.*®

In response to the tragedy, some members of
Australia s political opposition sharply criticized the
government for failing to reach an agreement with
Indonesia on putting an end to the smuggling.'*® An-
other, Democratic Party immigration spokesperson
Andrew Bartlett, said the fact that some of the people
who drowned were recognized refugees shows that the
“queue’ to enter Australia does not work. “These
people joined the so-called queue, these people went to
UNHCR and were assessed and they still had no
future,” he said. “So much for aqueue. It'sajoke,
about time the government recognized it and worked
constructively to get a workable queue rather than
continuing to demonize innocent and vulnerable
people.” ¥

In apparent agreement that a new gpproach should
be taken, Indonesia’ s foreign minister said on October
24 that Indonesia would convene a regional meeting
with Australiaand other Asian countriesto discussthe
growing refugee crisis. He warned that the crisis could
grow in the wake of the U.S.-led attacks on Afghani-
stan. Subsequently, Indonesia announced that the
meeting would be held in February 2002 in Bali.*®

Despite the prospect of a meeting, the dispute
between Indonesia and Australia continued to grow,
with an Indonesian admira saying that his navy would
not stop vessels heading for Australia.'*®

A few days after the sinking, Australia agreed to
accept about 40 UNHCR-approved refugees from
Indonesia. Ruddock said the group would not likely
include survivors from the boat tragedy but that he
would consider their cases. He said the government

had to weigh the odds, since much of the smuggling
is driven by expectations that people will reach
Australia.®®® Ruddock also maintained that he would
“not be made to feel guilty about people who put
themselves in the hands of smugglers and who pay
large amounts of money knowing that they’ re going
to break our law.”

The following week, Australiaintercepted a boat
carrying 31 Vietnamese off the coast of Darwin.
Howard said the incident was likely a one-time event
and that large numbers of Viethamese were unlikely to
come to Australia again.?® Australia subsequently
transferred the Vietnamese to Christmas |sland.??

New Legislation

In response to the Tampa incident—or perhaps using
the Tampa as along-sought opportunity—the Austra-
lian government in September 2001 enacted a series of
new laws designed to “strengthen Australia s territo-
rial integrity and reduce incentives for people to make
hazardous voyages to Australian territories.” ?®® These
laws, and their major provisions, are as follows:®*

1) Migration Amendment (Excision from Migration
Zone) Act 2001:

Under this law, certain Australian territories have been
“excised” from Australia’s “migration zone” for pur-
poses related to unauthorized arrivals. Any unautho-
rized person who arrivesin an “excised offshore place”
will not be able to apply for an Australian visa unless
the immigration minister exercises his discretionary
power. The affected territories are:

e« Ashmoreand Cartier Idandsin the Timor Sea (as
of September 8, 2001)

. Christmas Island in the Indian Ocean (as of
September 8, 2001)

. Cocos (Keeling) Isandsin the Indian Ocean (as
of September 17, 2001)

. Offshore resources and other installations

The Australian government notes that it will
meet its international protection obligations under the
UN Refugee Convention by assessing any refugee
claims. The immigration minister may exercise his
discretionary power to allow persons found to be
refugeesto apply for visas. Alternatively, third coun-
try resettlement may be the “ preferred outcome,” ac-
cording to the government.
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2) Migration Amendment (Excision from Migration
Zone) (Consequential Provisions Act) 2001:

Thislegidation introduces a new visaregime “to deter
people moving from or bypassing other safe countries
where they could gain or seek effective protection,”
according to the government. It also allows for the
detention and removal of unauthorized arrivals and
includes powers to remove persons to other countries
where their claims, if any, for refugee status may be
handled.

The law expands Australia’ s “forum shopping”
provisions by providing that an applicant cannot meet
the criteriafor a permanent protection visaif he or she,
since leaving his or her home country, hasresided “for
acontinuous period of at least 7 daysin acountry in
which he or she could have sought and obtained
effective protection” either from that country or from
the UNHCR offices located in that country. The
immigration minister may exercise his discretion to
waive these requirementsin the public interest. This
provision appliesto all visa applications filed on or
after September 27, 2001, including applications for
permanent visas filed by TPV holders.

Under this new system, persons who attempt to
enter Australia via an excised offshore place such as
Christmas Island cannot apply for any class of visa.
However, such people will be “guaranteed access to
asylum determination processes to ensure that any
protection needs are identified and addressed.” Such
persons who are found to be refugees may be permitted
toresidein Australia, if the minister exercises his
discretion. If, however, they do not meet the new
criteriafor a permanent protection visa (the 7-day
requirement discussed above), they will be eligible
only for atemporary protection visa, which isvalid for
three years. Australia may grant them successive
three-year visasif the need for protection is ongoing.
They will never be eligible for permanent residence
(unless the minister waives the 7-day requirement).
They will never be able to bring their families to
Australia. If they leave Australia, they will not be
allowed to return. They will not receive the settlement
services provided to refugees who arrived lawfully, or
certain mainstream social welfare services.

This provision applies to persons taken from the
excised offshore places to processing locations in
Nauru, Papua New Guinea, or elsawhere, (aswell asto
any persons screened on the excised places them-
selves). For example, unauthorized arrivals to Christ-
mas |dland who are taken to Papua New Guineamay be
granted atemporary visa but will not be eligible for a
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permanent visaif they resided in Indonesiafor at least
seven continuous days, unless the minister waives that
restriction.

Persons who apply for visas to enter and remain
in Australiafrom the “second safe country they enter”
(acountry other than the country of first asylum) may
be granted five-year temporary protection visas that
enable them to obtain permanent protection visas after
four and a half yearsif there is a continuing need for
protection. Their families will only be able to join
them if and when they obtain permanent visas. This
provision would affect, for example, persons recog-
nized asrefugees by UNHCR in Indonesia whom
Australia accepts for resettlement under its “ offshore”
program.

Only personswho are assessed by UNHCR while
in the first safe country they reach after leaving their
home country, and who are then selected by Australia
for resettlement, will receive a permanent protection
visain thefirst instance. Their familieswill be ableto
jointhemin Australia.

The system, therefore, sets up atiered approach
under which, for example, Afghans in Pakistan who
are accepted for resettlement in Australia would have
immediate access to permanent visas, Afghans ac-
cepted from Indonesia would have access to tempo-
rary visas with the possibility of permanent visas after
four-and-a half years, and Afghans who arrive unlaw-
fully at Christmas Island would, if found to be refu-
gees, have access only to three-year temporary protec-
tion visas.

Australia maintains that these changes are con-
sistent with Australia’ s international obligations un-
der refugee-related conventions because they “retain
Australid slong-standing commitment to the protection
of refugees while they arein need of such protection.”

The legidation aso prevents the commencement
of legal proceedings against the Australian govern-
ment in relation to the entry, status, detention, and
transfer of a person arriving unlawfully.

3) Migration Legislation Amendment Act (No. 6)
2001:

Under this legislation, the UN Refugee Convention
will not apply unless a Convention reason (that is, a
well-founded fear of being persecuted for reasons of
race, religion, nationality, membership of a particular
socia group, or political opinion) is the essential and
significant reason for the persecution; the persecution
involves serious harm to the person; and the persecu-
tion involves systematic and discriminatory conduct.




Asthe government notes, “This means that people
who are not in serious danger do not meet the criteria
for refugee status.” This step was taken because the
Australian government has been concerned that Aus-
tralian courts have expanded the refugee definition
beyond the original intention of the Convention. “The
changesto legidation will provide greater consistency
in decision-making by government agencies, tribunals
and courts. They clarify the meaning of some of the
key elements of the Refugee Convention.”

The law also requires that one member of a
family demonstrate awell-founded fear of persecution
on Refugee Convention grounds before any other
member of his or her family can be recognized as
having a well-founded fear of persecution based on
membership in the same particular social group (the
family). Human rights and refugee advocates have
noted that under this requirement many forms of
family-unit-based persecution could fail to be recog-
nized. DIMA, however, justified the provision by
noting that a recent Australian court decision held that
the sister of a deceased criminal targeted by other
criminals for payment of her late brother’s debt was a
member of aparticular socia group—that family—for
purposes of the Convention. “If not addressed, this could
specifically attract persons with criminal associations
to seek protection within Australia,” said DIMA.

Also under this law, Australia need not take into
account a person’s conduct inside Australiain deter-
mining refugee status, unless the immigration minister
believes the person acted in good faith and not to
strengthen his or her asylum claim. [Thisprovisionis
aimed at addressing the issue of refugees sur place.]
According to the government, one example of such
conduct might be where someone in Australia publicly
criticizes the government of his or her country of
origin and claims protection because the comments
could jeopardize his or her safety on return.

This legislation also “addresses the need to act
against the increasing incidence of fraud and presenta-
tion of claimsthat lack integrity.” Under the new law,
the government may require unauthorized arrivals and
protection visa applicants to provide information un-
der oath or affirmation, and may draw adverse infer-
encesif they fail to do so.

The government may also draw adverse infer-
ences about the veracity of claimed identity and/or
nationality. AsDIMA explainedin apressrelease on
the new legidlation, “This means that people who
destroy their documents, like birth certificates or pass-
ports, are unlikely to be granted refugee status in
Australia”?® However, DIMA staff explained to
USCR that “this provision will not be inflexible or

determinative, and the decision-maker is not obliged
to draw adverse inferences from the lack of identity
documentation.”

4) Border Protection (Validation and Enforcement
Powers) Act 2001:

This law introduces minimum penalties for people-
smuggling of five yearsfor afirst conviction and eight
years for a second conviction. The legislation also
reinforces, retroactively, the legality of governmental
actions taken in relation to the Tampa and the Aceng.
It also provides additional statutory authority for fu-
ture action in relation to vessels carrying unauthorized
arrivals and the unauthorized arrivals themselves.

“This puts beyond doubt that decisions about
who can and who cannot enter Australiais within the
sovereign power of the Australian Parliament,” the
government stated.

5) Migration Legislation Amendment (Judicial
Review) Act 1998:

This legidation “gives effect to the government’s
long-standing policy commitment to restrict accessto
judicial review in migration mattersin all but excep-
tional circumstances,” according to DIMA.

The law does not bar accessto Australia' s Fed-
eral Court or to the High Court (Australia’ s highest
court). However, the grounds for judicial review are
greatly reduced.

6) Migration Legislation Amendment Act (No. 1)
2001:

Thislaw prohibits class actions in migration litigation,
but provides an exception by giving the court discre-
tion to consolidate individual matters. It also intro-
duces a 35-day time limit on applications to the High
Court.

7) Migration Legislation Amendment Act (No. 5)
2001:

Thislaw allows private sector organizations such as
airlines, travel agents, and shipping companies to
provide information to DIMA about passengers' travel.
However, no organization is compelled to provide
such information.

Collectively, these new laws make sweeping
changes in Australia’s refugee protection system.
Australia may indeed be the first “western” nation to
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put such broad and significant legal effort behind
the rhetoric of discouraging the “spontaneous’
arrival of asylum seekers in favor of the more
orderly, predictable, discretionary, and political
system of selecting refugees for resettlement from
overseas. However, the full implications of this
new system for refugee protection are yet to be felt.

Post-Election Outlook

Although the partisan rhetoric surrounding the
asylum issue has camed somewhat since the
Howard government won re-election on Novem-
ber 10, 2001, the government has not backed off of
its “Pacific Solution” or its efforts to spark reform
of the international refugee system. The criticism
of those efforts, however, has continued.

Just days after the Australian election, Papua
New Guinea s prime minister, Mekere Morauta,
refuted statements by Howard that Papua New
Guineamight be expected to find durable solutions
for asylum seekers on its territory who are deter-
mined not to be refugees. Mekere maintained that
Papua New Guinea was just a processing center.
Howard reiterated that Australiawould take a share
of the persons found to be refugees on Papua New
Guinea, Nauru, and other Pacific processing loca-
tions, and said, “Wewill not leave those countries
in the lurch” with respect to the screened-out popula
tion. However, he predicted that some of the non-
refugees “could well remain in those countries.”
Observers said that possibility violated the spirit of the
agreement between Austradiaand Papua New Guinea.

That same week, Ireland said it was consider-
ing taking some of the Afghan refugees refused
entry by Australia, in response to a UNHCR ap-
peal. Welcoming the announcement, Ruddock
said Australiawould take some of the refugees but
that it needed other countries to do the same. “We
have shared the burden of refugees from the Bal-
kans, Middle East, Africa, and West Asia,” he said,
“but when it has come to problemsin our area of the
world, [burden sharing] has been sadly lacking.” 2%
He noted that the UK and Ireland had not previ-
ously been on the list of resettlement countries.

Also in November, the Pacific nations of
Tuvalu and Fiji rejected Australia s requeststo join
Nauru and Papua New Guineain housing asylum
seekers. Kiribati and Palau were reportedly still
considering the request.?’

On December 6, Amnesty International is-
sued areport describing Australia s * Pacific Solu-
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tion” as“unsustainable and inhumane.” Thereport’s
author, former UNHCR official John Pace, said that
while the world has focused on the humanitarian crisis
in and around Afghanistan, “the Australian govern-
ment has been sending boatl oads of Afghans and other
asylum seekers around the Pecific.” In response,
Ruddock said the policy was working because “we
haven't had a boat come to Australiain several weeks
now.”2®  He said the government would only change
itspolicy if so many people arrived that they could not
all be housed on the available Pacific islands.?®

Days later, Ruddock and Howard appeared for
the first time to soften their tone on the refugee issue.
In apparent acknowledgement that their “ Pacific Solu-
tion” might not be sustainable, Ruddock said that
whileit could be maintained if boat arrivals continued
to decline, “If you saw a very marked increase in
arrivals, one would have to change one’s approach,
according to those changed circumstances.” Howard
went so far asto say that turning asylum seekers' boats
back to sea was “ completely inhuman.” 2

However, at amid-December UNHCR meeting
in Geneva, Ruddock urged reform of the UN Refugee
Convention and suggested withdrawing devel opment
aid from nations that refuse to take back citizens who
had failed to win asylum in other countries. He said
there was areal risk that funds earmarked for the
United Nationswill be diverted as countries struggle to
meet the cost of unauthorized arrivals. Ruddock also
accused European countries of ignoring “southern
hemisphere problems” like East Timor while expect-
ing Australiato share the burden of “northern crises’
like Kosovo.?!!

Ruddock’ s comments drew sharp criticism from
other countries aswell as human rights groups. A U.S.
officia said that while he recognized the problems posed
by the “irregular movement of people,” the United States
strongly disagreed with suggestions that this problem
required arevision of the Refugee Convention.?*2

Asthe UNHCR conference was concluding, the
Australian navy turned another Indonesian fishing
boat back to the high seas—the third such incident
since the Tampa’'s attempted arrival.?** About the
sametime, Australiatransferred another group of Sri
Lankans to the Cocos Islands after authorities inter-
cepted their boat in nearby waters. Within the next few
days, Australia’ s Human Rights and Equal Opportu-
nity Commission demanded urgent action to improve
living conditions at the new detention facility at Christ-
mas Island, and detainees at Woomera rioted and set
fires that destroyed several buildings.?* In other
words, business as usual for Australia.




V. RECOMMENDATIONS

A. To the Government of Australia

1)  Refrain from any further pushbacks of
boats carrying asylum seekers arriving
at Australia’s territories.

Although Australia may not technically be violat-
ing the UN Refugee Convention’s prohibition on
refoulement when it pushes boats of asylum seek-
ers back into international waters, it is certainly
violating the spirit of the Convention—as well as
general humanitarian principles—by sending the
asylum seekers to unknown dangers on the high
seas or to countries that may return them to perse-
cution. While there have not asyet been any
known incidents of direct or indirect refoulement
of persons pushed back by Australia, countriesin
the region that are not signatories to the Conven-
tion, such as Indonesia (which isthe likely destina
tion of boats pushed back by Australia), will not
guarantee that asylum seekers will be protected
from return to countries where they could face
persecution.

Asaproponent of internationa “burden shar-
ing” in the protection of refugees, Australia should
acknowledge that many countries, including some
in the Asia/Pacific region, are hosting far greater
numbers of refugees and asylum seekers than is
Australia. Others, such as Indonesia, are strug-
gling with significant problems of internal dis-
placement. Australia should therefore do its part
by accepting the arrival of such boats and treating
them in accordance with the intent of the Refugee
Convention.

2)  Reverse the policy initiated in August
2001 whereby asylum seekersarriving by
boat at Australia’s territories are trans-
ported to various Pacific nations for
refugee processing.

AsUNHCR has noted, Australia’ s “Pacific Solu-
tion,” which has included intercepting boats on
their way to Australia and taking them to other
countries, is not in accord with the concept of

international burden sharing that has been devel-
oped by many signatories to the UN Refugee
Convention. Countries with domestic systemsto
adjudicate asylum claims, and with the resources
to do so, should take responsibility for examining
asylum claims within their territories and provid-
ing refugee protection there.

While Australia’ s asylum adjudication pro-
cessisnot perfect, it is a sophigticated system that
has for years represented an appropriate response
to persons fleeing persecution and arriving on
Australia s shores. Itisinappropriate for Austra
liato attempt now to meet its humanitarian obli-
gations by paying other countries to host, even
temporarily, asylum seekers who had arrived in
Austraian territorial waters. Itisespecialy inap-
propriate given that some of these countries are
experiencing substantial political or economic
hardship and are ill equipped to provide for the
needs of the asylum seekers.

3) Revise the migration legislation en-
acted in September 2001 to ensure that
Australia’s immigration laws fully com-
port with its international obligations
toward refugees and asylum seekers
(including both the letter and the spirit
of the UN Refugee Convention) and
with its own standards of due process.

Several provisions of the package of migration
laws enacted in September 2001 contravene or
undermine Australia’ s refugee protection obliga-
tions and should be repealed or amended.
These provisions include: (1) the prohibi-
tion on the ability of “offshore entry persons”
(those arriving at the territories excised from
Audtralia s “migration zone”) to make visa appli-
cations, including requests for asylum; (2) the
narrowed definition of a refugee, including the
new three-step approach to defining persecution;
(3) the requirement that before any person can be
granted refugee status on the grounds of “mem-
bership in a particular social group” because of
belonging to a particular family, one member of
the same family must already have been deter-
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mined to be a refugee on Convention grounds; (4)
the ability to draw adverse inferences from an
asylum applicant’ s use of false documents or the
destruction of documents; and (5) the expanded
“forum shopping” provisions, which require that
asylum applicants not have resided for seven or
more days in a country in which they could have
sought and obtained effective protection.

The Australian government has argued that
“effective protection is a concept embodied in the
Refugee Convention itself.” However, the Con-
vention enumerates specific circumstances with
respect to such protection in which the Convention
shall not apply or shall cease to apply. Such
circumstances include when a person has acquired
anew nationality (and enjoys the protection of his
or her country of new nationality) or when a person
has taken residence in a country in which he or she
has the rights and obligations of that country’s
nationals. Neither of these circumstances, nor any
other circumstance enumerated in the Conven-
tion, applies to the “forum shopping” situations
addressed by the Australian legislation, e.g.,
when a person arriving at an Australian territory
has previously resided in Indonesia for at |east
seven continuous days. Unauthorized migrants
in Indonesia—including those seeking protec-
tion from UNHCR or recognized by UNHCR as
refugees—have obtained neither Indonesian na-
tionality nor the rights and obligations of Indone-
sian citizens.

Although Australia may not technically vio-
late the Convention’s nonrefoulement provisions
through its “forum shopping” or “safe third coun-
try” provisions, it violates the spirit of the Conven-
tion as well as general humanitarian concepts of
refugee protection and burden sharing.

Asto the restricted refugee definition, DIMA
notes, “Theterm ‘ persecution’ is not defined in the
Refugee Convention and is therefore up to each
signatory state to define. 1n addition, over recent
years, in the absence of clear legidative guidance,
the domestic interpretation of Australia’ s protec-
tion obligations has been expanded by court inter-
pretation of the definition of a‘refugee.’” How-
ever, USCR bdlievesthat it isindeed the role of the
courts to interpret the meaning of “persecution” as
it appliesin individual cases. Given the centrality
of this term, which the Convention drafters inten-
tionally left undefined, governments should avoid

imposing legiglative restrictions on its meaning.

The UNHCR Handbook on Procedures and
Criteria for Determining Refugee Satusnotes that
the actions or threats that amount to persecution
will depend on the circumstances of each case,
including an evaluation of the opinions and feel-
ings of the person concerned. It also states:

In addition, an applicant may have
been subjected to various measures not
in themselves amounting to persecution
(e.g., discrimination in different forms),
in some cases combined with other ad-
ver se factors (e.g., general atmosphere
of insecurity in the country of origin).
In such circumstances, the various ele-
ments involved may, if taken together,
produce an effect on the mind of the ap-
plicant that can reasonably justify a
claim to well-founded fear of persecu-
tion on “ cumulative grounds.”

Australia’s new legislation—which pro-
vides that the Convention will not apply unless
one or more of the Convention’s five grounds of
persecution constitute the essential and signifi-
cant reason for the persecution; the persecution
involves serious harm to the person (examples of
which are provided in the legislation); and the
persecution involves systematic and discrimina-
tory conduct—contradicts the flexible nature of
“persecution” as envisioned by the Convention
and discussed in the UNHCR Handbook. While
these and related provisions may not explicitly
breach the Convention, they are neverthel ess not
in keeping with its generous and flexible spirit and
intent.

4) De-link the “offshore” refugee admis-
sions program and the “onshore” asy-
lum program so that increased arrivals
inone program will not negatively affect
the other.

Because both resettlement from overseas
and the granting of “onshore” asylum are impor-
tant forms of refugee protection, they should be as
flexible as possible and should not be mixed either
conceptually or in practice. A combined ceiling
for these two programs, along with increased
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arrivals of asylum seekers and an inability or
unwillingness to increase the ceiling, unnecessar-
ily penalizes the resettlement program and un-
fairly scapegoats legitimate asylum seekers. An-
other result, as has been seen in Australia, is
harmful tensions between ethnic communities.

A refugee protection system that is truly
responsive to the intent of the Refugee Conven-
tion will recognize that, regardless of the exist-
ence of an overseas refugee processing system,
some refugees will choose to flee by various
routes and seek asylum in other countries. This
choice may be made for various reasons, includ-
ing the limitations of the overseas “ queue’ (which
is available only to small numbers of refugees
worldwide), the risk to some refugeesin countries
of first asylum, and the legitimate desire to join
family members. Australia should ensure that its
refugee system keeps open both avenues for seek-
ing protection.

While Australia may exercise discretion in
setting an annual ceiling for overseas refugee
admissions, it should not set a specific celling for
recognition of refugee status among spontaneous
arrivals. Fundamentally, Australia is obliged
under the Refugee Convention not to return refu-
gees on itsterritory to persecution; it cannot set a
ceiling on this abligation.

In addition to de-linking the two programs,
Australia should increase the ceiling for overseas
resettlement. A total humanitarian admissions
program of 12,000 places is unacceptable for a
country of Australia’ s size and capacity.

5) Refrain from rhetoric that equates asy-
lum seekers with law breakers.

While Australia has alegitimate interest in pro-
tecting the sovereignty of its borders and address-
ing the issue of human smuggling, the unautho-
rized arrival of asylum seekers should not, in and
of itself, be viewed as a crime.

The UN Refugee Convention, to which Aus-
traliais a party, requires that states “not impose
penalties, on account of their illegal entry or
presence, on refugees who, coming directly from
aterritory where their life or freedom was threat-
ened in the sense of Article 1, enter or are present
in their territory without authorization, provided
they present themselves without delay to the

authorities and show good cause for their illegal
entry or presence.”

While many unauthorized arrivals to Aus-
traliado not come directly from their home coun-
triesviaasingle boat trip or asingle flight, many
of them have undertaken multi-step journeys that
take them through countries in which they were
not safe from return to persecution or otherwise
were not able to find protection. The spirit, if not
the letter, of the Refugee Convention requires that
such persons be treated with compassion and not
viewed as persons seeking to abuse the immigra-
tion system. Theright to seek asylum, enshrined
in the Universal Declaration of Human Rights,
should not be viewed as conflicting with the
establishment of immigration rules, but rather as
a necessary component of such rules.

Throughout history, persons have had to rely
on irregular means and false documentsin order to
escape to freedom. While human smugglers do
indeed prey on such persons, often with tragic
results, the victims should not be penalized.

6) Provide permanent, rather than tempo-
rary, protection visas for all persons
found to be refugees.

While the UN Refugee Convention does not re-
quire states to provide permanent asylum to refu-
gees, but rather to refrain from returning them to
countries where they would face persecution, it
does require states to “as far as possible facilitate
the assimilation and naturalization of refugees.”
A multi-year temporary protection visathat does
not alow for participation in government-funded
English language programs or permit the holders
to be joined by their families, and which either
explicitly denies the possibility of a permanent
visa or gives no guarantee of such a visa, is
contrary to the goal of facilitating assimilation and
naturalization. In addition, the denial of re-entry
rights for refugees with temporary protection vi-
sas violates the Convention’s requirement that
states provide refugees with travel documents for
the purpose of travel outside their territories.
Australia may choose to provide alternate,
and temporary, forms of protection to persons
who do not meet the Convention’s refugee defini-
tion (although, even in such cases, temporary
protection status should, after several years, pro-
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vide for the possibility of permanent residence).
However, genuine refugees who have found asy-
lum in countries with the means to integrate them
should not be further traumatized by years of tem-
porary residence without their families and with no
guarantee that they have found permanent and
durable protection.

DIMA notesthat “TPV's do not seek to penal -
ize refugees. They do, however, seek to remove
incentives from asylum seekers who are attempting
to misuse Australia’ s refugee determination pro-
cess.” While this may be the case, USCR believes
that providing recognized refugees solely with long-
term temporary protection, purely as aresult of
unauthorized entry, may be viewed as a form of
discrimination and even punishment when com-
pared with the treatment of lawfully arriving refu-
gees. Asreforms of the U.S. asylum system have
shown, the best way to deter misuse of the refugee
system is to provide swift and fair adjudication of
the applicants' claims, coupled with the removal of
non-refugees who have no other legitimate claim
for remaining in the country.

DIMA aso claims that the temporary protec-
tion system provides a disincentive for refugees to
abandon or bypass effective protection and travel to
Australiaunlawfully. AsDIMA states, “The fur-
ther arefugee gets from [his or her] country of first
asylum, where that protection continuesto be effec-
tive, the less benefit in terms of residence outcome
[in Australia] will be obtained.” Thisclaimfailsto
note that for many refugeesin first asylum coun-
tries, protection is far from effective. Many refu-
gees in such countries experience constant harass-
ment and discrimination, while others face threats
of serious harm or even forced return to their
countries of persecution. Many face years or de-
cades of lifein squalid camps or urban centers, with
few resources and virtually no prospect of a durable
solution. A refugee who flees such conditionsin
hopes of a more viable future in another country
deserves compassion and fair treatment, including
the prospect of permanent protection.

7) Do not detain asylum seekers except in
exceptional circumstances.

Because many asylum seekers have had no choice
but to rely on false documents and irregular means
of travel to escape persecution and find durable

asylum, their detention upon arrival should last
only as long as necessary to verify their identify
and determine that they do not pose a security
threat to Australia. UNHCR guidelines on the
detention of asylum seekers stipulate that, as a
general rule, asylum seekers should not be de-
tained.

At aminimum, Australia should adopt alter-
natives to detention that do not require the separa-
tion of families and that allow both adults and
children to make productive use of their time pend-
ing adecision.

8) Inform all persons in immigration de-
tention of their right to seek asylum and
to obtain legal representation. Do not
deny such persons the ability to contact
friends, family, and community mem-
bers.

Once unauthorized arrivals have been brought
to the Australian mainland and placed in detention,
they should be informed immediately of their right
to seek asylum and to obtain legal assistance.
Because Australia has a longstanding and sophis-
ticated asylum adjudication process, there is ample
opportunity to detect unfounded cases. Informing
applicants of aright enumerated in the Universal
Declaration of Human Rights should not be a threat
to countries in which persons seek asylum.

UNHCR' s guidelines on the detention of asy-
lum seekers note that minimal procedural safe-
guards must be maintained. These include inform-
ing al asylum seekers of their right to legal coun-
sel. Applicantswho are aware of their right to legal
counsel will have more confidence in their ability
to pursue an asylum claim.

Preventing detained asylum seekers—
through the mechanism of “ separation detention” —
from contacting family and friends, either in Aus-
tralia or abroad, isinhumane. Many family and
friends anxiously await word of the asylum seek-
ers fate. Asylum seekers' inability to communi-
cate word of their arrival adds to the trauma that
many have already endured.

In addition, asylum seekers need objective
information, from others in the community, about
the asylum process and what is likely to happen to
them. Lack of such information can lead to the
frustration and despair that causes numerous prob-

us.
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lems for asylum seekers and for the detention
system. Given the training and experience of
Austraia s asylum adjudicators, contact with com-
munity members should not cause fear that asylum
seekers will be “coached” on their asylum claims.

9) Provide more resettlement opportuni-
ties for UNHCR-approved refugees in
Indonesia.

If Australiais sincere about preventing asylum
seekers from using the services of smugglers, it
should provide for additional resettlement not only
from the countries of first asylum, but from Indo-
nesia.  While Australia may contend that such
resettlement will give the asylum seekers, and the
smugglers, the outcome they desire, Australia
should recognize that its policies thus far have not
prevented asylum seekers from traveling to Indo-
nesia or from continuing on to Australia. In addi-
tion, the system of international “burden sharing,”
under which Australia hasinsisted that other coun-
tries help resettle the refugees from Indonesia,
requiresthat Australiaaso doitspart. This should
be the case not only for refugees with close family
membersin Australia but for others as well.

B. To the Government of Indonesia:

1)  Accede to the 1951 Refugee Convention
and its 1967 Protocol.

Although Indonesiais not a party to the UN Refu-
gee Convention, it allows UNHCR to conduct
refugee status determinations and generaly re-
spects UNHCR grants of refugee status. However,
by not being a party to the Convention, Indonesia
provides no guarantees that it respects interna-
tional obligations toward refugees and that it will
refrain from returning refugees, or potential refu-
gees, to countries where their lives or freedom
would be threatened. Becoming a party to the
Convention, and working with UNHCR to develop
appropriate policies toward asylum seekers, would
send a strong signal that Indonesia recognizes the
rights of persons seeking protection from persecu-
tion. It would also provide alega foundation either
for the development of an asylum system within
Indonesia or for the continuation of UNHCR op-

erations there, which in turn could enhance the
options for durable solutions.

2) Work with UNHCR to ensure that
Australia’s goal of preventing the unau-
thorized migration of persons to Austra-
liavia Indonesiadoes not preventgenuine
refugees from obtaining asylum from per-
secution.

Many of Australia's policies toward the unautho-
rized arrival of asylum seekers, particularly those
arriving by boat, may discourage or even prevent
genuine refugees from obtaining protection in Aus-
tralia or other countries. Indonesia should not be a
party to this.

While al countries have the right to protect
their borders, immigration laws must allow for ex-
ceptions for refugees forced to flee persecution.
Asylum seekers who arrive in Indonesia without
authorization should be treated in accordance with
international humanitarian principles. They should
be provided a full opportunity to make a claim to
refugee status and should be guaranteed that they
will not be returned to persecution. In addition to
becoming a party to the UN Refugee Convention,
Indonesia should consult with UNHCR regularly
and take other steps to improve the treatment of
asylum seekersin its territory. It should not be
unduly influenced by Australia’s policies and its
demands that Indonesia cooperate in ensuring that
no unauthorized arrivals reach Australia’s shores.

3) Fullyinvestigateallallegationsthatmem-
bers of the Indonesian police or other
security forces have accepted bribes from
people-smugglers in order to coerce asy-
lum seekers to board unseaworthy boats.
Prosecute all persons suspected of such
offenses.

Given Indonesia s continuing economic problems
and the widespread corruption throughout the coun-
try—aswell asthe internal displacement and other
problems facing the government—some police of -
ficers or other officials may be disinclined to assist
Audtralia in its goal of preventing unauthorized
migration and, instead, may seek to benefit finan-
cialy from such migration. Any collusion with the
smugglers, whether or not it includes the taking of
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bribes, can put asylum seekers at tremendousrisk, as
occurred when more than 400 asylum seekers
drowned off the Indonesian coast in October 2001.
Any allegations of such collusion with smugglers
and/or coercion of asylum seekers must be fully
investigated, and the guilty brought to justice.

C. To UNHCR:

1)  Increase staff size and take other steps to
expedite the refugee status determina-
tion process for asylum seekers in Indo-
nesia.

While fully recognizing UNHCR’s budget con-
straints, USCR notes the negative impact of
UNHCR'’slimited staff sizein Indonesia. Asylum
seekers must often wait months to be interviewed by
UNHCR, and must then wait additional months for
decisions on their claims. Thisresultsin many
asylum seekers giving up on what they perceive as
aprolonged and indeterminate wait, and attempting
to reach Australia by boat. Many others are frus-
trated and anxious by the uncertainty of their fate.
UNHCR should seek funding from its donors, and
other international support, to increase the number
of staff conducting refugee status determinations
and to increase access to qualified interpreters.

2) Take further steps to expedite the resettle-
ment of persons found to be refugees.

Thus far, the resettlement countries have done an
insufficient job of providing resettlement opportu-
nities for refugeesin Indonesia. UNHCR should
take aggressive steps to communicate the urgency of
this need to resettlement countries. Australia, in
particular, should be urged to increase the number of
refugeesit will resettle from Indonesia.

D. To IOM:

1) Work to obtain additional funding for
I0OM’s Indonesia-based operations in or-
der that the Australian government will
no longer be thesole, oreven major, funder
of IOM’s services to asylum seekers in
Indonesia.

Despite the fact that no asylum seekers are yet
known to have been involuntarily returned under
the Australia-Indonesia “regional cooperation ar-
rangements,” these arrangements are worrisomein
that Australiaisfinancially responsible for much of
the treatment of asylum seekersin Indonesia. While
IOM, like UNHCR, adheres to its own mandate and
policies, Australia’ s focus on discouraging unau-
thorized migration, even by asylum seekers, could
compromise the protection of asylum seekersin
Indonesia. IOM should reduce its dependency on
Australia as a source of funding for its servicesto
asylum seekersin Indonesia.

2) Work with the Indonesian government
and UNHCR to ensure that asylum seek-
ers in Indonesia are, to the extent pos-
sible, housed under conditions that are
not likely to cause tensions within the
outside community. Work to educate the
community on the asylum seekers’ situa-
tion, to minimize the chance of tension or
misunderstanding.

3) Take steps to ensure access to qualified
interpreters for asylum seekers in Indo-
nesia.

While generally impressed with IOM’ s Indo-
nesia-based operation, which is constrained by lim-
ited resources and staff, USCR is concerned with
IOM’s difficulty in obtaining interpreters for par-
ticular groups of asylum seekers. The practice of
relying on other asylum seekers for interpretation,
while perhaps necessary at times, should be dis-
couraged. If adequate in-person interpretation can-
not be arranged, telephonic and other forms of
interpretation should be explored.

E. To the United States and the
International Community:

1) Increase and expedite the resettlement
opportunities for UNHCR-recognized
refugees in Indonesia.

Persons recognized as refugees by UNHCR in Indo-
nesia should have no incentive to risk their lives by
using the services of smugglersin an attempt to
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reach Australia on unseaworthy boats. Y et many
have done so, resulting in the deaths of at least 30
recognized refugees in October 2001. Approved
refugees should be found durable solutions as soon
aspossible. Given that neither voluntary repatria-
tion nor local integration are viable options for the
vast majority of refugeesin Indonesia, the interna-
tional community should resettle these persons as
quickly as possible.

2) Provide increased funding to UNHCR to
enable it to increase its staff in Indonesia
and expedite the refugee screening pro-
cess for asylum seekers there.

3) Urge the government of Australia to re-
verse policies that prevent asylum seek-
ersfromaccessing Australia’s refugee de-
termination process, and to refrain from
using the focus on human smuggling as a
means to discourage genuine refugees
from seeking protection.
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