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€€ Detention made my mental health worse. It
started when | got into immigration detention.
There they do not care if you cry. Immigration
detention is far far worse than prison because

thereis no time limit.
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INTRODUCING THE INTERVIEWEES

Yassin is a stateless Bidoon from Kuwait in
his late twenties. He came to the United
Kingdom in 2007 to seek asylum but his
claim was refused. He married a European
Union (EU) citizen and applied for leave to
remain on that ground, but he was refused
because he has no passport and the Home
Office (HO) maintains that he could obtain
Kuwaiti nationality. He contacted the
Kuwaiti embassy and was told he cannot
apply for citizenship. He has been in the UK
on temporary admission for nine years. His
solicitor is preparing a fresh asylum claim.

Otoloisin his mid-thirties and originally from
Cote d’lvoire. As a child, he had been
abandoned by his parents and then trafficked
into Senegal. He escaped to the UK where he
was later arrested after wrongly being accused
of having committed a robbery. He was
acquitted but held for a total of six months in
criminal and immigration detention. Attempts
to deport him failed as neither Cote d’lvoire
nor Senegal would recognise him as a national.
He has now been granted leave to remain
based on his statelessness and is qualifying to
become a security guard.

Peter isamanin his late fifties from Nigeria.
He came to the UK about 20 years ago and
made several attempts to obtain legal status,
all of which failed. Without this, he was not
allowed to work and was convicted for
working illegally. After serving his sentence
he spent nine months in immigration
detention while attempts were made to
remove him. He had signed up to return
voluntarily to Nigeria but the Nigerian High
Commission refused to accept himas a
national. As Peter was born near the border
of Nigeria with Cameroon, the HO
approached the Cameroonian embassy.
However, Cameroon also refused to
recognise him as their national, saying he
was Nigerian. When Peter was released
from detention, he refused to leave because
he had no place to go and wanted to return
to Nigeria. He was left in the streets with no
support. He was then re-detained again for
three months because the HO wanted to
bring him to the Nigerian High Commission
one more time but he was again not
accepted as a national. He has now a
statelessness application but was refused on
the ground that he could apply for Nigerian
or Cameroonian nationality.

Kiviis amanin his late twenties who was born
in Djibouti to an Ethiopian mother and
unknown father. He was orphaned at a young
age and grew up in the streets. He went to
Belfast as a teenager looking for a better life.
As a minor, he received limited leave to remain
and support. On his immigration documents it
was written that he was one year older than his
real age and that he was Ethiopian. However,
when he turned 18, the HO issued him an
order to leave the UK. Kivi did not know where
else to go, and remained in Belfast. Following a
conviction for handling marijuana and spending
two years in prison, he was in immigration
detention for two consecutive years. During
these two years the HO tried to deport Kivi to
Djibouti or to Ethiopia but all attempts failed
despite his willingness to cooperate. He was
released on tag more than one year ago and he
has been required to reside in the South of the
UK. His eight-year-old daughter, a British
citizen, is in a care home in Belfast and because
of the curfew requirements he cannot visit her.
His solicitor is preparing a statelessness
application.
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's mother was from Liberia and his
father from Zimbabwe. He is in his mid-
thirties. During the years of political unrest
in Zimbabwe, he spent some time in South
Africa and Mozambique. He then claimed
asylum in the UK. His claim was rejected and
following a conviction for making and
possessing a false document, Antony spent
fourteen months detained under
immigration powers. He signed up for
voluntary return to Zimbabwe but the
Zimbabwean authorities, without proof of
identity, have refused to accept himas a
national. He was released from detention
following a judicial review proceeding which
awarded him damages for unlawful
detention. He made a statelessness
application which was refused on the
grounds that he has a deportation order
pending. After being interviewed for this
report, in May 2016 he was re-arrested
when he went to report as part of his release
conditions. The HO is now trying to assess
whether he is a Nigerian national, based on
some emails he had written while in
detention, which hint that he could be from
there, despite him claiming not to have any
connection toit. He is married to a British
national and his family has been separated
by his detention. His wife suffers from
mental health problems and his detention is
exacerbating her condition.

is a man in his mid-forties who was born
in South Sudanto Liberian parents. When he
was five years old, he and his family moved to
Liberia. During the conflict in Liberia, he lost
contact with his family and the military
abducted and tortured him, also forcibly
conscripting him as a child soldier. John fled to
the Netherlands as a minor and lived there
irregularly for many years. He then came to the
UK where he had some friends and applied for
asylum. His asylum claim was refused and he
became destitute. He was convicted and
sentenced to three years in prison for dealing
in class A drugs. He regrets his crime, but he
stated that without the right to work or
support, he was so desperate that he did not
have any other choice. In addition to his prison
sentence, John spent three years in
immigration detention, during which he had a
number of interviews with the Liberian,
Nigerian and Sudanese embassies, all of which
denied that he is a national. Following a judicial
review which challenged the lawfulness of his
detention, John was awarded damages for the
last six months of his detention which was
deemed to be unlawful. However, he was only
released on electronic tagging with a curfew.
After ayear and nine months he was detained
again for six and a half months because he
breached the curfew conditions in order to
attend the funeral of his stillborn twins. After
further attempts to remove him failed, John
was released on tag once again. The curfew
that has been imposed on him requires him to
be at home between 9 pm and 7 am each day.
He also has to report to immigration
authorities once a week. He made a
statelessness application which was refused on
the grounds that he has a criminal conviction.
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is amiddle-aged man bornin
Guinea to a Guinean father and Gambian
mother. Ousman and his family lived in
Gambia before he came to the UK. In the UK
he was convicted for working illegally and,
after serving his one-year sentence, Ousman
was subject to immigration detention for
three and a half consecutive years. Despite
his cooperation with removal efforts and the
fact that neither the Guinean nor the
Gambian embassy recognised him as a
national, the HO kept making futile efforts to
deport him while keeping him in immigration
detention. He challenged the legality of his
detention and was awarded damages for
unlawful detention. His solicitor intends to
make a statelessness application on his
behalf.

has always lived in the UK and was
probably born in the UK although he has no
birth certificate. He believes that his parents
are British but he lost contact with them as a
teenager after fleeing many years of
domestic abuse. He is in his thirties. Okeke
has faced a life of destitution and isolation in
the UK due to the lack of documents and the
abuse he suffered as a child. After serving a
criminal conviction for theft, his immigration
detention started in April 2016 as the HO
sought to deport him. Despite being
classified by the HO as a person of ‘unknown
nationality’, they attempted to deport him to
Nigeria on the basis that he has a Nigerian
name. Okeke was released in August 2016
on the grounds that his detention was not
reasonable anymore. His solicitor intends to
make a statelessness application on his
behalf.

is a Palestinian in his forties who fled
the West Bank and Irag and then drifted
through several countries before arriving in
the UK. He lived in limbo for many years in the
UK and spent two months in immigration
detention after serving a conviction for
possession of a false document. Akram was
convicted after he turned himself into the
police hoping that at least in prison he would
have a place to sleep. After his release he made
an application for statelessness leave and was
granted protection. He is now married, has a
family and works as a baker.

is a Sahrawi in his late thirties
who came to the UK as a minor, hoping to find
a better life than he had in a refugee camp in
Algeria.l His asylum claim was refused and he
has been detained for immigration purposes
several times for a total duration of nearly four
years over the past eighteen years. The last
episode of immigration detention started in
May 2015 despite the HO accepted that he is a
Sahrawi and therefore that there are no
prospects of removal. The immigration judge
ordered his release only on the 15th of August
2016 (after several bail attempts) subject to
the condition that he HO finds accommodation
for him. It is unclear what measures if any, the
HO was trying to take to remove him from the
UK. His statelessness application was refused
due to a prior criminal offence and he is being
helped by a Non-Governmental Organisation
(NGO) with his legal representation.
Muhammed suffers from mental health issues.
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The increasing use of immigration detention, including for
punitive purposes, and the criminalisation of irregular
migration by a growing number of states, is a concerning
global and European trend. This results in increasing
numbers of persons being detained for longer than is
necessary for any legitimate government purpose and/or
for reasons that are unlawful. While arbitrary detention is
asignificant area of concernin general, the unique
characteristics associated with stateless persons and
those at risk of statelessness make them more likely than
others to be detained arbitrarily, for unduly lengthy
periods of time. As the European Court of Human Rights
(ECtHR) held in Kim v Russia, a stateless person is highly
vulnerable to be “left to languish for months and

years..without any authority taking an active interest in
his fate and well-being.”? This is mainly because most
immigration systems and detention regimes do not have
appropriate procedures in place to identify statelessness
and protect stateless persons. Against this backdrop, the
ECtHR judgment on JN v United Kingdom in May 2016 is
very disappointing. It concluded that the absence of a
fixed time limit in the UK does not breach the right to
liberty under Article 5 of the European Convention on
Human Rights (ECHR). However, in this case the
applicant was detained for more than four and a half
years and the Court found that the authorities had not
acted with due diligence to enforce his removal, which
resulted in a violation of Article 5.3
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All stateless persons should enjoy the rights accorded to
them by international, regional and national human rights
law. Their rights should be respected, protected and
fulfilled at all times, including in the exercise of
immigration control. The circumstances facing persons
with no established nationality - including their
vulnerability as a result of their statelessness and the
inherent difficulty of removing them - are significant
factors to be taken into account in determining the
lawfulness of immigration detention. The process of
resolving the identity of stateless persons and a stateless
person’s immigration status is often complex and
burdensome. Lawful removal of such persons is generally
subject to extensive delays and is often impossible. In
many European countries, stateless persons detained for
removal purposes are therefore vulnerable to prolonged
and repeat detention. These factors in turn make
stateless persons especially vulnerable to the negative
impacts of detention. The emotional and psychological
stress of lengthy—even indefinite-periods of detention
without hope of release or removal is particularly likely to
affect stateless persons throughout Europe.

It is evident that the failure of immigration regimes to
comprehend and adequately address the phenomenon of
statelessness, identify stateless persons and ensure that
they do not directly or indirectly discriminate against
them often results in stateless persons being punished for
their statelessness. Thus, the European Network on
Statelessness has embarked on a two-year project aimed
at better understanding the extent and consequences of
the detention of stateless persons in Europe, and
advocating for protecting stateless persons from
arbitrary detention through the application of regional
and international standards. Among the outputs of this
project are:

e ARegional Toolkit for Practitioners, on protecting
stateless persons from arbitrary detention - which
sets out regional and international standards which
states are required to comply with and practitioners
can draw on in their work:* and

e Aseries of country reports investigating the law, policy
and practice related to the detention of stateless
persons in selected European countries and the impact
of detention on stateless persons and those at risk of
statelessness. These reports are meant as information
resources and also as awareness raising and advocacy
resources that we hope will contribute to
strengthening protection frameworks in this regard. In
year one of the project (2015), three such country
reports were published on Malta, the Netherlands and
Poland.” In year two, this report on the UK and two
others on Bulgaria and Ukraine were published.

1.2 RESEARCH OBJECTIVES, METHODOLOGY
AND LIMITATIONS

The goals of this study are two-fold: i) filling an
information gap on statelessness and detention in the UK;
and ii) to serve as an advocacy tool to promote greater
protection for stateless persons and those at risk of
statelessness from arbitrary detention, including through
improved identification and determination of
statelessness. To this end, the present first chapter
provides an overview of the research objectives and
introduces the reader to the UK context. The second
chapteris concerned with law and policy and existing
(statistical) data on statelessness and detention. Then,
chapter three identifies key issues of concern. The report
concludes with a summary of findings and
recommendations for improvement.

This study employs a varied methodology: a thorough
desk review of the existing literature on both
statelessness and immigration detention; statistical
review of available quantitative data; interviews with legal
professionals, NGOs and international organisations; and
finally of course in- depth semi-structured interviews
with stateless persons and persons at risk of
statelessness who have themselves experienced
detention in the UK. With regard to these interviews, it
should be noted that no extensive legal analysis or fact
check of each individual case was conducted. These
stories and personal experiences are meant to inform and
illustrate broader research findings.® It should also be
noted that HO policy-makers and case-workers working
on immigration detention declined to be interviewed for
the purposes of this report.

Due to significant recent changes in policy, case studies
may refer to situations or practices which are no longer
common in the UK. For this reason, we have - as much as
possible - attempted to seek out interviewees whose
experiences with detention are recent (i.e. within the past
three years). The findings in this report are up-to-date as
of September 2016.

Although some of the interviewees have been detained in
penal institutions in the UK, our report and concerns
raised herein relate only to administrative immigration
detention practices; the situation of stateless persons and
those at risk of statelessness in criminal detention is not
examined. There are, after all, considerable differences
between the two. As opposed to criminal detention,
“administrative immigration detention is defined as a non-
punitive, bureaucratic measure that is meant to
effectuate border control, that is, to ensure that
‘unwanted’ migrants can be located and identified and
cannot abscond while their expulsion is being prepared.
According to the United Nations High Commissioner for
Refugees (UNHCR), detention is “the deprivation of
liberty or confinement in a closed place” which the

n7
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individual “is not permitted to leave at will, including,
though not limited to, prisons or purpose-built detention,
closed reception or holding centres or facilities.”®
Detention of asylum-seekers on the sole grounds of
having entered the country without prior authorisation
violates international law. States should have “open
reception arrangements and fair and efficient status
determination procedures” in place.

Certain other administrative measures aim at restricting
the use of detention. In the UK this occurs through the
use of so-called ‘alternatives to detention’, which may for
instance require a person to report regularly to
immigration enforcement offices. This report also looks at
these alternatives, including those which significantly
restrict liberty, such as electronic tagging and monitoring,
whichis similar in purpose and impact with actual
detention.

According to UNHCR, “there are workable alternatives to
detention® that can achieve governmental objectives of
security, public order and the efficient processing of
asylum applications.”** However some forms of
alternatives to detention can involve several restrictions
on movement or liberty, of which some can be classified
as forms of detention.’? For instance, while the UK
considers electronic monitoring through wrist or ankle
bracelets as an Alternative to Detention, UNHCR
considers this to be a particularly harsh alternative, “not
least because of the criminal stigma attached to their
use,”13 that should be avoided as far as possible.™
UNHCR, which emphasises that detention should be a
last resort and ‘liberty’ should be the default position,
stresses that “Alternatives to Detention should not be
used as alternative forms of detention; nor should
Alternatives to Detention become alternatives to release.
Furthermore, they should not become substitutes for
normal open reception arrangements that do not involve
restrictions on the freedom of movement of asylum-
seekers.”’® The International Detention Coalition takes
the position that electronic tagging is an alternative form
of detention rather than an Alternative to Detention.'®

Finally, this report considers the situation of several
groups, although the dividing lines between them may at
times be blurry. First and foremost, we concern ourselves
with the situation of stateless people, defined in Article 1
of the 1954 Convention relating to the Status of Stateless
Persons (1954 Convention) as “a person who is not
considered as a national by any State under the operation
of its law.” This definition is part of customary
international law and has been authoritatively
interpreted in the UNHCR Handbook on Protection of
Stateless Persons. Accordingly, “establishing whether an
individual is not considered as a national under the
operation of its law requires a careful analysis of how a
State applies its nationality laws in an individual’s case in
practice and any review/appeal decisions that may have

had an impact on the individual’s status. This is a mixed
question of fact and law.”” Thus, it is not always a
straightforward process to identify if someone is stateless
or not. There will be people who appear to have a
nationality, but actually are stateless, or whose
statelessness becomes apparent over a period of time.
For this reason it is also important to consider the
situation of persons at risk of statelessness. In the
immigration detention context in particular, the
protection needs of those at risk of statelessness - which
stem from their un-returnability - significantly overlap
with those of the stateless. Other terms often used to
describe similar or overlapping groups include the de facto
stateless, unreturnable persons and those with
ineffective nationality.® By using the term ‘persons at risk
of statelessness’® this report does not box the individual
in a category that is separate to statelessness, but rather
shows that the individual is in a place of vulnerability that
can escalate into statelessness.

1.3 STATELESSNESS AND DETENTION IN
THE UK

The formal purpose of immigration detention in the UK is
to ensure people remain within the state’s sight while the
state is preventing unauthorised entry, preparing to
remove persons from the UK or trying to verify their
identity. For any undocumented person, both voluntary
and forced removal usually require the cooperation of the
authorities of the country of origin. Since there is not
likely to be such a country willing to facilitate return in the
case of stateless people, removal is notoriously difficult -
if not intrinsically impossible. Their detention in many
cases appears to be pointless and unlawful. Although
reality is considerably more complex, it is this apparent
contradiction that lies at the heart of this report:
Protecting Stateless People from Arbitrary Detention.

Until recently, little to no research into statelessness had
ever been conducted in the UK. This is not to say though
that the issue had not presented itself: historically, the UK
has actually generated statelessness on a number of
occasions, for instance, going back to 1957 when the
colony of Malaya gained independence and the ethnic
Chinese residents of Penang and Malacca were granted
the status of British Overseas Citizens (BOC), which with
the British Nationality Act 1981 allowed them to come to
the UK and register as British citizens after five years of
residence. Hundreds of Malaysians took up the offer and
moved to the UK in the 1980s and 1990s, but the
immigration laws were toughened in 2002, denying the
Malaysian BOCs any further opportunity to register as
citizens.?? Confusion over implementation followed and
meant that many continued to apply to become British
citizens, after having renounced their Malaysian
nationality. Some of these cases remain unresolved to-
date. It is estimated that there are about a thousand of
these cases pending in the UK. 2!
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Inany case, at present, most instances of statelessness in
the UK are the result of migration. In 2011 the UNHCR
and Asylum Aid published the report Mapping
Statelessness in the UK, presenting recommendations on
various issues including the identification and registration
of statelessness, legal reforms necessary to comply with
the United Nations (UN) Statelessness Conventions and
the protection of stateless persons. The establishment of
aformal statelessness determination procedure as a way
of enhancing both identification and ensuring access to
essential rights, was a key recommendation. The report
also expressed concern at the risk of arbitrary
immigration detention that stateless persons face.??

Further to the publication of the Mapping Statelessness
report and additional pressure from civil society, the UK
adopted a statelessness determination procedure and
made provision for the grant of leave to remain in the UK
as a stateless person by new Immigration Rules which
came into effect on 6 April 2013. The HO released
Guidelines on 1 April 2013%2 to explain the policy, process
and procedures for considering applications for leave to
remain as a stateless person in the UK and updated these
on 18 February 2016.%

The UK is now one of the gradually increasing number of
European states to have a statelessness determination
procedure,?® and has received praise for taking this
step.?® However, as further discussed in section 3.1,
challenges remain both with regard to the content and
implementation of this procedure.
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2. LAW AND POLICY CONTEXT

2.1 INTERNATIONAL AND REGIONAL
OBLIGATIONS PERTAINING TO
STATELESSNESS AND DETENTION

The right to a nationality is an inalienable right enshrined
in Article 15 of the Universal Declaration of Human
Rights.?” This right is reinforced by several other human
rights instruments with provisions on the right to
nationality, to which the UK is a state party: the 1966
International Covenant on Economic, Social and Cultural
Rights,?® the 1966 International Covenant on Civil and
Political Rights,?? the 1969 Convention on the
Elimination of all Forms of Racial Discrimination,®® the
1979 Convention on the Elimination of All Forms of
Discrimination against Women,®! and the 1989
Convention on the Rights of the Child (CRC).5% In
addition to upholding the right to a nationality, these
treaties also provide the general international human
rights framework that applies to everyone, including
stateless persons. The UK is also a state party to the two
UN Statelessness Conventions: the 1954 Convention3?
and the 1961 Convention on the Reduction of
Statelessness (1961 Convention).3* The former provides
the internationally accepted definition of a ‘stateless
person’ and a set of rights for stateless individuals and
obligations for their protection.®® The latter includes
provisions on the prevention and reduction of
statelessness. Other provisions for the prevention and
protection of stateless people date back to treaties of the
League of Nations that the UK is party to: the 1930
Hague Convention on Certain Questions Relating to the

Conflict of Nationality Laws;3¢ the 1930 Protocol relating
to a Certain Case of Statelessness;®” and 1930 Special
Protocol concerning Statelessness.3® However, the UK
did not sign two Council of Europe Conventions relevant
to statelessness, namely the 1997 European Convention
on Nationality®” and the 2006 Convention on the
Avoidance of Statelessness in Relation to State
Succession©.

The UK’s implementation of administrative detention is
governed by a variety of human rights treaties, including
the 1950 ECHR,** which specifically addresses
immigration detention in Article 5 by providing that it is
lawful only if used to prevent someone’s illegal entry into
the country or to effectuate removal.*? Article 5 also
states that anyone detained must have access to a speedy
review by a court of the legality of detention and that the
detaining authority must establish the lawful basis and
justification for the detention. It further requires that
detention must be proportionate to its aim and that there
must be a connection between the ground of deprivation
of liberty and the place and conditions of detention.*®
Accordingly, detention for purposes beyond the scope of
Article 5, such as the routine detention of persons of
particular nationalities, triggers concerns of arbitrariness.
For example, the UK’s Detained Fast Track (DFT)
procedure which was introduced in 2000 to deal with
asylum claims that were considered to be suitable for a
quick decision, usually within a few days, allowed for the
routine detention of migrants originating from countries
such as Sri Lanka, Pakistan and Nigeria.** Following a
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series of judicial review challenges, in June 2015, the
High Court ruled that this use of the DFT was unlawful
and the HO temporarily suspended its operation.*> This
suspension remains in place as of September 2016. At its
peak, this system facilitated detention of “one in four
asylum seekers for the duration of their asylum claims
and was registering 99% rejection rates in the
assessment of these same claims.”*¢ The decision of the
High Court was appealed by Lord Chancellorin
November 2015 but rejected. The judgment found the
DFT to be “systemically unfair and unjust.”#’ In June
2016, the High Court passed a judgment in the case of
Hossain and Others v Secretary of State for the Home
Department®® on the lawfulness of the Detained Asylum
Casework (DAC) process introduced after the suspension
of the DFT. The court ruled in favour of the claim that the
Secretary of State had breached section 149 of the
Equality Act 2010 in failing to have due regard to her
public sector equality duty in considering asylum claims in
detention. These included difficulties and errors related
to the screening of vulnerable detainees in need of
protection.*?

Itisimportant to note that the UK has opted out of the
2008 EU Return Directive® which specifies safeguards
for detainees such as a limitation on the period of
detention (maximum period of six months, extendable up
to total of eighteen months in exceptional cases on
grounds of lack of co-operation or delays in obtaining
documentation), humane and dignified detention
conditions and a due diligence obligation on detaining
authorities. The UK opted into the Reception Conditions
Directive and the Asylum Procedures Directive which
also regulate the detention of asylum seekers. The first
states that when necessary, member states may confine
an applicant to a particular place in accordance with
national law.”* The second provides that member states
shall not hold a person in detention for the sole reason
that heis an asylum seeker and that there they have to
guarantee the possibility of a speedy judicial review.>?
These two Directives have been re-cast but the UK opted
out of their latest versions.>® In any case, it is questionable
whether these Directives are of benefit to stateless
persons unless they have also made an application for
asylum.

It can therefore be concluded that there is no single
international or regional instrument that explicitly
addresses the detention of stateless persons, even
though they should be protected under general principles
of human rights law on arbitrariness, proportionality,
necessity of detention and anti-discrimination.
Furthermore, the UNHCR Handbook on the Protection
of Stateless Persons, which is not a binding instrument
but is an authoritative interpretation of international
protection obligations towards stateless persons,
comments on the detention of stateless persons very
briefly as follows:

‘ Statelessness, by its very nature, severely restricts
access to basic identity and travel documents that
nationals normally possess. Moreover, stateless persons
are often without a legal residence in any country. Thus,
being undocumented or lacking the necessary
immigration permits cannot be used as a general

justification for detention of such persons.”

The Handbook adds that “detention is therefore a
measure of last resort and can only be justified where
other less invasive or coercive measures have been
considered and found insufficient to safeguard the lawful
governmental objective pursued by detention.”®>
Importantly, the Handbook further recommends that
“judicial oversight of detention is always necessary and
detained individuals need to have access to legal
representation, including free counselling for those
without means.”>®

Whether or not the laws, policies and practices of the UK
arein line with its international obligations and UNHCR'’s
guidance is up for examination in the next sections.>’

2.2 NATIONAL LAWS, POLICIES AND
JURISPRUDENCE PERTAINING TO
STATLESSNESS AND DETENTION

Most matters relating to the acquisition and loss of
nationality in the UK are governed by the British
Nationality Act 1981.58 Generally, British nationality law
provides that if a child is born on the territory of the UK,
he or she is a British citizen if either parent is a British
citizen or is settled in the UK,>? would have been but for
their death, or either parent is a member of the armed
forces.0

The UKis also under an obligation to grant British
nationality to children born on its territory who would
otherwise be stateless under Article 1 of the 1961
Convention and Article 7 of the CRC.¢* The UK fulfils this
obligation by providing that a child born in the UK who is
and has been stateless since birth can register as a British
citizen.®? The child must be under 22 years of age on the
date of application and must have spent the five years
preceding the application in the UK or, if mostly in the UK,
with the remainder of the time spent in the British
overseas territories, subject to a residence requirement
of 450 days in that period.®® There are additional
protections for the children of British overseas territories
citizens, British overseas citizens, and British subjects
who would otherwise be born stateless, but it is outside
the scope of this study to discuss these in detail .**

The UK has not enacted any provision to implement its
obligation under Article 32 of the 1954 Convention,
which states that “Contracting States shall as far as
possible facilitate the assimilation and naturalization of
stateless persons. They shall in particular make every
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effort to expedite naturalization proceedings and to
reduce as far as possible the charges and costs of such
proceedings”. Therefore stateless persons can only
naturalise on the same terms as other non-nationals. This
means that they are required to be settled and lawfully
present in the UK for a period of three or five years
(depending on whether or not they are married to/are the
civil partner of a British citizen), with restrictions on time
spent outside the UK during the qualifying period, and
they must have had indefinite leave to remain for the
most recent year and at the time of applying.®® The fee to
apply for British citizenship is currently £1,236,%¢ which
can be a barrier for low-income persons.®’

The acquisition of nationality through naturalisation is
discretionary.®® A discretionary grant of nationality, by
definition, presumes that a state can grant its nationality,
but can also reject an application on a number of different
grounds which are open to interpretation. When
discretion exists, only after the application has been
approved and nationality conferred, can the individual be
considered a national of that state.®”

In general, UK provisions on administrative deprivation of
liberty are laid out in the Immigration Acts 1971 to 2016,
according to which the only stated purpose for
administrative detention is to examine someone’s
immigration status, facilitate removal’® or deportation.”*

With time, administrative detention has generally been
increasingly relied upon to the point of becoming a
central policy point feature of many asylum cases’? and
immigration enforcement.”® In particular, it has become
routine practice to detain former foreign nationals who
have served a prison sentence, if they have a deportation
order that the HO seeks to enforce or if a decision to
deport them is pending.”* The power to detain is however
limited by the availability of detention space, statutory
provisions, human rights law, related jurisprudence’ and
HO policy in the Enforcement and Instructions Guidance
which determines who and in which circumstances can be
detained.”® This policy states that detention must be used
“sparingly” and for “the shortest period necessary”, but
there is no statutory time limit to detention.”’
Unfortunately, there are no signs that immigration
detention will reduce any time soon: In July 2016, Robert
Goodwill, the Minister of State for Immigration,
announced the closure of Cedars pre-departure
accommodation, which will be replaced by a new pre-
departure accommodation near Gatwick Airport, as a
discrete unit at Tinsley House immigration removal
centre (IRC).”8

Responding to heavy civil society criticism and landmark
judgments of the courts, the detention of families and
children has undergone major changes since
2009/2010.” Although the 2010 government
announcement that it would end the detention of children

has not been fully met, the number of children detained
has significantly reduced and various improvements must
be highlighted.®% For instance, the Detention Centre
Rules set out the conditions of detention for families and
minors®t and provide that family members are entitled to
enjoy family life except where restrictions are justified by
interests of security and safety.

Two other positive changes that will be introduced with
the Immigration Act of 2016 are the right to automatic
bail hearings for those who have been in detention for
four months, unless they are foreign criminal offenders,
and a 72-hour time limit on detention of pregnant
women.®? There are some concerns®? that four months is
too long a period to be detained before automatic bail
hearings come into effect,* as well as regarding the
exclusion of those who have previously committed
criminal offences.

2.3 DATA ON STATELESSNESS AND
DETENTION

The UK’s data on stateless persons and detention is
flawed and incomplete, as individuals are not usually
recorded as stateless when they enter detention unless
they have already been recognised to be s0.2° The
stateless are often wrongly attributed a nationality or
sometimes categorised as ‘persons with unknown
nationality’. Therefore the real numbers of stateless
persons or those at risk of statelessness in detention are
likely to be higher than the published figures.®

The HO acknowledges that it is very difficult to track the
exact scale and length of detention for migrants, due to a
number of reasons which include: 1) the way the length of
detention is calculated which takes into consideration
“the date that a bed is allocated to an individual and the
date that the bed is unallocated”;#” 2) gaps and errors in
the statistics comprising the recording of overlapping
periods of detention; 3) the exclusion of individuals
detained in prisons,® short-term holding facilities or pre-
departure accommodation from the statistics; and 4) the
incorrect recording of detention closure date/time.8?

With respect to data regarding the applications for
stateless status, between the introduction of the
statelessness determination procedures on 9 April 2013
and 31 March 2016, a total of 1,592 applications were
made, of which 39 were granted and 715 refused.” In
other words, less than 47.36% of applications were
decided in this period, with only a 5.2% success rate on
decided applications.

According to HO statistics, the total number of persons in
immigration detention at the end of 2015 was 2,607, of
whom 2,337 were male. The number of children entering
detention in year ending March 2016 was 110.24% lower
than the previous year (144), which was a 90% decrease
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compared with the beginning of the data series in 2009
(1,119).7* The total number of people entering detention
increased by 7% in one year, from 30,364 in 2014 to
32,446in2015.72

Bearing in mind the limitations of the available data, the
published figures indicate that over the past six years,
there has been a gradual increase in the number of
stateless persons being detained,” of which adult men
were the majority.”* The data shows that while only
seventeen stateless persons were detained in 2009, the

number went up to 45 in 2012 and more than doubled by
the end of 2015 to 108. In terms of percentage, there was
asmallincrease of 5.88% of stateless asylum and non-
asylum detainees (= total detainees) from 2009 to 2010,
while the differences between the years 2010 and 2011
(+144.44%), as well as 2014 and 2015 (+86.21%)
indicate a drastic rise. Overall, the figures demonstrate
that most stateless detainees were asylum seekers, and
there has been a gradual increase of stateless asylum
seekers in detention.

Table 1: People entering detention by ‘country of nationality’, sex, and age - Stateless person & other and unknown?>

Country of : Total adult Adult asylum Total child Child asylum
" . Total detainees Male : . : :
nationality detainees detainees detainees detainees
2009 Stateless 17% 15 2 1777 14 0 0
o/J* 33% 27 6 3077 2 310 0
2010 Stateless 18 18 0 18 17 0 0
o/ 24 17 7 24 3 0 0
2011 Stateless 44 39 5 44 41 0 0
o/y 23 21 2 23 4 0 0
2012 Stateless 45 44 1 45 41 0 0
o/y 30 22 8 29 1 1 0
2013 Stateless 38 38 0 38 33 0 0
o/y 29 27 2 27 12 2 0
2014 Stateless 58 53 5 58 55 0 0
o/ 35 29 6 35 12 0 0
2015 Stateless 108 106 2 107 100 1 1
o/ 37 37 0 37 9 0 0

*Other and unknown (O/U)

Table 2: Annual increase / decrease in percentages of detainees for the period 2009 - 2015101

Country of nationality

Stateless Other and unknown
Year Total detainees Adult asylum detainees Total detainees Adult asylum detainees
2009 -
2010 5.88% 21.43% -27.27% 50.00%
2011 144.44% 141.18% -4.17% 33.33%
2012 2.27% 0.00% 30.43% -75.00%
2013 -15.56% -19.51% -3.33% 1100.00%
2014 52.63% 66.67% 20.69% 0.00%
2015 86.21% 81.82% 571% -25.00%

Few asylum seekers whose nationality was recorded as
‘other or unknown’ were detained during this period:
while the number was below five from 2009 to 2012, it
increased to twelve detainees in 2013 and 2014.

It should be noted that it is not evident why and how the
category of ‘unclear nationality’ is being used by the HO
as most of the people interviewed for this report who are
atrisk of statelessness and whose nationality is indeed
unclear, were instead (wrongly) attributed a nationality
by the HO. For instance, while Anthony has not been
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accepted by the Zimbabwean embassy as its national,
‘Zimbabwean nationality’ continues to appear on his
records. Peter, who has not been accepted as a national
either by the Nigerian or Cameroonian authorities,
continues to be recorded under ‘Nigerian/Cameroonian’.
The very fact that the HO continues to maintain that
Peter’s nationality may be Nigerian or Cameroonian, but
does not categorise his nationality as ‘unclear’, sheds light
on the internal inconsistencies at play.

HO statistics show that between 2010 and 2015, the
average length of detention for all immigration detainees
varied between 38.8 and 42.4 days.

Table 3: Length of detention - Total detainees'?

During the same period, the length of detention of all
detainees has increased, especially as far as the number
of people detained for 29 days-2 months, 2-3 months and
3-4 months. Inturn, the data also indicates a significant
decline of detention in some categories (for instance 18-
24 months and 24-36 months). However, the fact that
someone can be detained for such a lengthy period raises
serious concern.

In 2015, 910 people were detained for 6-12 months, 196
people were detained for 12-18 months and 59 people
were detained for 18-24 months.

3days 3-7days 8-14 15-28 29days 2-3 3-4 4-6 6-12 12-18 18-24 24-36 36-48 48
orless days days -2 months months months months months months months months months
months or more
2010 7509 3,602 3,183 3338 3747 1,718 902 855 789 156 83 65 10 2
2011 6,525 3941 3984 3800 4265 1837 920 891 642 164 94 87 24 7
2012 7,115 3930 34691 4087 4783 1992 1059 923 670 188 69 44 16 8
2013 7,740 2883 3442 4486 5625 2688 1293 971 653 145 55 36 8 5
2014 8592 2462 3480 4263 5148 2487 1302 1083 496 93 41 21 5 1
2015 9086 2449 3747 5250 6115 2597 1424 1315 910 196 59 28 11 2
2010 7509 3602 3183 3338 3747 1,718 902 855 789 156 83 65 10 2
2011 6,525 3941 3984 3800 4265 1837 920 891 642 164 94 87 24 7
2012 7,115 3930 3691 4087 4783 1992 1059 923 670 188 69 44 16 8
2013 7,740 2883 3442 4486 5625 2688 1293 971 653 145 55 36 8 5
2014 8592 2462 3480 4263 5148 2487 1302 1083 696 93 41 21 5 1
2015 9086 2449 3747 5250 6115 2597 1424 1315 910 196 59 28 11 2

Increase/ decrease per year (percentage %)

3days 3-7days 8-14 29 days 12-18 18-24 48
orless days -2 months months months
months or more
2011 -13.10 +9.41  +25.16 +13.84 +1382 +6.93 +200 +421 -1863 +5.13 +1325 +33.85 +140.00 +250.00
2012 +9.04 -0.28 -7.35 +7.55  +1215 +844  +1511 +359 +436 +14.63 -2660 -4942 -3333 +14.29
2013 +8.78  -26.64 -6.75 +9.76  +17.60 +34.94 +2210 +520 -254 -22.87 -2029 -18.18 -50.00 -37.50
2014 +11.01 -14.60 +1.10 -4.97 -8.48 -7.48 +0.70  +1153 +6.58 -3586 -2545 -41.67 -37.50 -80.00
2015 +5.75 -0.53 +7.67  +23.15 +18.78 +442 4937 +21.42 +30.75 +110.75 +43.90 +33.33 +120.00 +100.00

There is some publicly available data on the countries of
origin of those detained for the longest periods, showing
that the highest numbers come from Pakistan, India,
Albania, Bangladesh and Nigeria.'%® In addition, data that
we obtained through a parliamentary question show that
people originating from several countries such as Congo,

the Gambia, Somalia, and Sudan are likely to spend
extended periods in immigration detention despite
removal to those countries being rare. The data received
do not clarify where persons were ultimately removed to:
i.e., the country of origin, another EU country under the
Dublin Convention or a third country.
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Table 4: Detainees held for 6-12 months and for 12 months or longer according to the country of nationality%4

Detainees held for 6 months to Detainees held for 12 months
less than 12 months or longer
Year Country of nationality ~ Total detainees Removed from the UK Total detainees Removed from the UK
Congo 3 1 0 0
Gambia, The 10 3 10 8
2010
Somalia 18 0 22 2
Sudan 5 2
Congo 0 0 0 0
Gambia, The 0 4
2011
Somalia 13 0 26 6
Sudan 3 0
Congo 0 2 1
Gambia, The 19 10 0
2012
Somalia 16 1 11 3
Sudan 10 6 0
Congo 1 0 0 0
Gambia, The 10 5 10 7
2013
Somalia 6 0 11 1
Sudan 3 0 0
Congo 1 1 0
Gambia, The 7 3 0
2014
Somalia 9 3 10 6
Sudan 4 2 3 0
Congo 0 0 1
Gambia, The 20 1 6 3
2015
Somalia 12 0 17 7
Sudan 3 0 2 0

There is no data on which nationalities experience most incidents of re-detention.
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3. KEY ISSUES OF CONCERN

3.1 IDENTIFICATION & DETERMINATION
PROCEDURES

The UK statelessness determination procedure’®® and its
HO policy guidance®® are aligned, with some key
exceptions, to the guidelines presented in the UNHCR
Handbook on Protection of Stateless Persons.’” The
following sections briefly explain the main provisions and
how these work in practice.

3.1.1. Definition and scope

According to Paragraph 401 of the Immigration Rules, a
person is recognised as stateless if he meets the
requirements of article 1(1) of the 1954 Convention as a
"person who is not considered as a national by any state
under the operation of its law”.2%® |n addition, a stateless
person must be in the UK, which excludes port applicants
who have yet to enter the UK, and do not fall under
paragraph 402 of the Immigration Rules.’°? Moreover,
Paragraph 401(c) of the Immigration Rules is confusing in
that it makes the exclusion clauses of the 1954
Convention part of the definition of who is stateless
rather than saying that a person is stateless but excluded
from protection. Specifically, Paragraph 40210 excludes
from the definition Palestinians who are currently
protected and assisted by the United Nations Relief and
Works Agency for Palestine Refugees in the Near East

(UNRWA),'* and all persons against whom there are
serious grounds for considering that they have
committed war crimes, crimes against peace or humanity,
serious non-political crimes, or acts contrary to the
purposes and principles of the United Nations.**? This
deviation from the 1954 Convention’s approach can be of
significant concern, as statelessness remains a juridically
relevant fact in human rights terms, beyond the scope of
the Immigration Rules or even the protection offered by
the 1954 Convention. Failure to identify stateless
persons who fall beyond the scope of the Rules or 1954
Convention can render them vulnerable to additional
human rights violations. For example, a stateless person
who has committed a serious non-political crime and
served out his sentence, still has under human rights law,
aright to not be arbitrarily detained. The failure to
identify such persons as stateless due to this definitional
flaw of the UK Rules can result in their arbitrary
immigration detention.'*3

The Immigration Rules also set out additional grounds
which serve as the basis for denying stateless persons a
grant of leave to remain: under Paragraph 403(c) those
admissible to their country of former habitual residence
or any other country where they will have permanent
residence,’™ and under Paragraph 404 those against
whom there are reasonable grounds for considering that
they are a danger to the security or public order of the
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UK. Under the former ground, a strict test is required
in order to be excludable and the person must have
secure residence and the rights normally attached to the
nationality of that state.!™ The latter ground envisages
that the HO ‘must be satisfied’ that reasonable grounds
exist, which is a lower burden of proof compared to the
1954 Convention’s exclusion clauses, and may raise
concernthat it can be used in cases where the HO
considers the person undesirable.’*” There is empirical
evidence of a few cases decided under the previous HO
Guidance, of refusals because applicants were considered
admissible to a country of habitual residence and a few
others on security or public order grounds, and there is a
danger that these provisions can undermine the potential
of the Immigration Rules to offer an appropriate remedy
for statelessness in the UK.

3.1.2 Determination procedure

The HO intends statelessness determination procedures
to take place after a person has made an asylum
application and all appeals have been rejected*® although
this is not part of the rules themselves and a person
cannot be forced to make an application for asylum if they
do not wish to do so.

Applications for statelessness must be made using a
specific form (the ‘FLR(s) form’) which must be sent to the
Statelessness Unit of the Asylum Office in Liverpool .t
The application form is cumbersome for persons who
have lived and travelled in several countries and
repetitive in some sections. Extensive details of family
members must also be provided. The formis also only
available in English, which restricts the ability of many
applicants to fully understand and respond to the
contents of the form. However, on the positive side, there
is no fee to pay.

It is not easy for a stateless person to show that they
meet the requirements of the Immigration Rules,
particularly because doing so requires proving a negative,
i.e., that oneis "not considered as a national by any state
under the operation of its law".*?® Under the procedure,
and contrary to UNHCR Handbook, which recommends a
shared burden of proof, the burden of proof is on the
applicant, who must provide all reasonably available
evidence.1?!

In light of the difficulties that stateless persons may
encounter in proving their case, the HO Guidance states
that caseworkers must assist applicants in establishing
the necessary evidence, whether by research or inquiry
with foreign authorities, when they are genuinely
cooperating but do not have the necessary resources or
knowledge.™? However, in practice, lawyers told us that
this does not always happen and that there are some
problems also with the application of the burden of proof
as the HO is not easily satisfied that someone has made
genuine efforts to get his documents.’?? Concerning the

standard of proof, the civil standard of the balance of
probabilities applies (i.e. more likely than not).’?* This is in
conflict with the recommendation of the UNHCR
Handbook, which sets forth a lower standard of proof,
similar to asylum cases, in that the applicant shall
establish to a reasonable degree that he is not considered
anational of any state under the operation of its law.'?
Given that the standard of proof in asylum cases is lower
than that under the statelessness procedure, there is also
the added danger that any findings in previous asylum
procedures related to nationality or lack thereof of
applicants, may be deemed as not meeting the threshold
of the higher standard of proof under the statelessness
determination procedure.

While detainees are not barred from accessing the
procedure, there are no specific provisions in place for
those in immigration detention to facilitate their access to
the procedure or to prepare their cases. Thisis clearly a
problem, especially for those who do not have legal
representation. This is also a missed opportunity, as a
statelessness determination procedure is a tool which can
be effectively used by detaining authorities to assess if
persons subject to removal proceedings are stateless or
not. Doing so would help the authorities make evidence-
based judgments as to the removability of persons, which
is relevant to the reasonableness and proportionality of
any decision to detain.’?¢

The HO Guidance stipulates detailed rules on gathering
and assessing evidence, including the types of proof that
should be examined.?” In particular, the assessment of a
claim shall be based upon a mix of facts and laws which
includes:

“ a) Evidence relating to the individual’s personal
circumstances submitted as part of the application
orocess, and b) evidence concerning the law and practice
2 f

in the country in question, both with regard to the
individual concerned, and also to the group (or groups) of
individuals to which the applicant belongs.”*?

Written and oral testimonies of the applicant, replies of
foreign authorities concerning an individual’s nationality,
identity documents such as birth certificates, and expired
travel documents can serve as proof.’?? Advocates and
lawyers flagged that country of origin information on
nationality laws and the assessment of state practice is
not easily available and sometimes is not accurate.™ The
requirement to produce documentary evidence from
embassies is also problematic, as many embassies do not
provide written answers to such questions.

Normally, where the information provided is insufficient,
caseworkers must interview the applicant (alternatively
questions can be posed by writing). The HO Guidance
states that applicants will not be interviewed and their
case may be refused if recent and reliable evidence
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(including the applicant’s own statements or findings of
fact made by an immigration judge) “have already
established that the applicant is not stateless or is clearly
admissible to another country for purposes of permanent
residence and no evidence to the contrary has been
provided”. ! However solicitors told us that some cases
were refused and applicants were not interviewed even
though there were no previous findings made by an
immigration judge. Another significant concern is that
under the procedure, those in immigration detention will
not be interviewed.3?

Lawyers also identified difficulties in accessing the
procedure. Generally “[t]he UK Government does not
treat statelessness applications as applications for
protection. There is no duty on immigration officers to
take note or do anything when someone says they are
stateless, unlike in asylum cases when someone says that
they fear for their lives and the procedures are started.”
Moreover, “[t]he application form could be improved. It
does not direct people on what it is relevant, and it asks
the same questions in different ways.”*32 Furthermore,
most applications for stateless status have been pending
for over one year, some nearly two years, which is due to
lack of resources. While an application is pending, there is
no right to work and only access to basic support under
Section 4 may be available.'3* Given the timeline involved,
one advocate stated that some stateless persons have
preferred to make applications for leave to remain under
other immigration categories, despite the cost involved
and although the rights attached to such residence
permits are less favourable than those for recognised
stateless persons. Besides problems of access, another
difficulty that has emerged in several cases is the
incorrect temporal assessment of whether someone has a
nationality. The HO in some decisions has refused
applications on the grounds that the person was not
stateless because they could acquire a nationality by
making an application to the relevant authorities.
However, the assessment of whether someoneis a
national should be made in relation to the time at which
the statelessness application is made. Whether a person
could acquire a nationality in the future is irrelevant.*®
This was also clarified in the Upper Tribunal rulings in
Semeda.™®® To further complicate this matter, in another
case the Upper Tribunal found that if a child is bornin the
UK to a foreign national and the child can obtain
citizenship of the parent’s state by descent through birth
registration, the child is ‘admissible’ to the parent’s state
and not stateless and therefore excluded from protection
under the HO Stateless Guidance.™®’

3.1.3. Grant of leave to remain

Successful applicants and their families are granted leave
toremain for an initial period not exceeding 30
months.1%® Family members can be granted leave to
remain for the same period of time as the stateless person
but they not are automatically recognised to be

stateless.’®? Each family member may undergo a separate
determination procedure. ° The rights attached to the
permit include the rights to work, access state benefits
(excluding homelessness assistance and permanent social
housing), and healthcare. It is unclear if higher education
will be accessible at home student rates. Importantly,
those recognised to be stateless can apply for a travel
document under the 1954 Convention. The residence
permit can be renewed and an application for indefinite
leave to remain made after a continuous period of five
years residence in the UK.*! Generally, after a year of
indefinite leave to remain, it is possible to apply for
naturalisation.

3.1.4. Refusal of leave to remain

In the case of refusal, there is no right to appeal to the
Immigration Tribunal and rejected applicants can only
apply for internal administrative review, which is very
limited in scope as it focuses only on casework errors, and
is carried out by a team within the HO.%? The alternative
is to bringjudicial review after exhausting other possible
remedies.’® In such proceedings, the Administrative
Court can declare whether a decision is lawful or not and,
if necessary, it should return the case to the HO for
reconsideration. Whilst legal aid is available for judicial
reviews, one lawyer explained that as most statelessness
applications are poorly prepared and they are not
accompanied by key evidence, it is difficult to make a
judicial review application even if a case has merits."**In a
judicial review the court cannot re-assess the case
holistically but is limited to examining whether the
original decision is lawful, rational, fair, and sustainable in
light of the evidence that was presented before the
original decision-maker.™> It is possible for applicants to
re-apply for stateless status, and in some cases, it may be
wiser to make a new application with new evidence than
to pursue administrative and judicial review.

3.1.5. Access to free legal representation

Given that most stateless persons are unfamiliar with the
law in the UK, which can be a barrier to access protection,
the report investigates whether they can obtain free legal
representation to prepare their cases.

Following major legal aid cuts in the last five years, free
legal representation is now only available in the very
limited circumstances of deprivation of liberty such as to
apply for bail or modify bail conditions, in asylum,
trafficking or in cases concerning human rights under the
ECHR [subject to both an income and a merits test (a legal
aid provider must assess a case to have at least 50 per
cent chance to succeed)]. Therefore detainees face
increasing obstacles to access legal aid. Bail for
Immigration Detainees’ research in 2016 revealed that
“[u]p to one quarter of detainees have never had legal
representation” during detention. Moreover, “20% of
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detainees hav[e] to wait a month or more to arrange an
appointment at the free legal advice clinicin IRCs.”14¢

There is no access to legal aid to deal with statelessness
applications until the judicial review stage is reached. If
the matter of statelessness arises before, solicitors
working on statelessness matters can raise the issue in
legally aided bail applications, or in asylum or human
rights cases.’®” But care must be taken to not do any work
that goes outside the scope of what legal aid covers, and a
statelessness application cannot be made under the
Immigration Rules with legal aid funding. However, some
civil society organisations such as Asylum Aid and Bail for
Immigration Detainees are taking the position that legal
aid to prepare statelessness applications is available
under exceptional funding for cases that would not
normally fall under legal aid from the Legal Aid Agency.
Their argument is that a claim of statelessness also
relates to a person’s inability to exercise a meaningful
private life under Article 8 of the ECHR and lack of access
to legal aid would amount to a denial to access justice.1#®
It must be noted though that some legal advisers do not
have the capacity or are unwilling to make such
applications, as doing so requires a significant amount of
work which will not be paid if the case is not successful.

Nevertheless, even with the possibility of exceptional
case funding, detained stateless persons may face
difficulties accessing legal aid for assistance with a
statelessness application. For most detainees, their only
way to access legal advice is through a legal surgery in the
detention centre. Certain legal firms are granted
contracts to provide legal advice at legal surgeries, and
they take on suitable cases for full representation.#?
Solicitors, NGOs and detainees report that legal advice
surgeries are unable to meet demand and some people do
not receive legal advice before being removed from the
UK. Concern about the quality of legal advice provided to
detainees have also been raised. Usually the solicitor
running alegal surgery meets with a number of detainees
and spends about 15-30 minutes with each to assess
whether they can take on the case, whichis clearly not
enough to fully understand all the relevant issues. For
example, Muhammed complained about the quality of
legal advice he received and told us that he was unhappy
with his solicitor because she did not understand his case.
Indeed, in his case and two others we came across,
solicitors applied for stateless status without dealing with
the matter of revocation of deportation orders, and as a
consequence the applications for stateless status were
refused.

All the experts interviewed agree that lack of legal aid is a
major problem which impacts on the length of detention
and the outcome of substantive cases.™® Forms are
complicated, evidence is difficult to gather, travelling to
detention centres for meetings is time consuming and in
general representation of detained persons is allowed to

a limited number of law firms. It seems likely that there
are stateless persons who are unable to access adequate
legal representation because they are detained.

3.2 DECISION TO DETAIN AND PROCEDURAL
GUARANTEES

The initial decision to detain under immigration powers is
authorised by immigration officers and HO officials on
behalf of the Secretary of State and does not require
judicial authorisation.’>* Specifically, the Immigration
Acts®? provide powers of detention in order to examine
someone’s immigration status, or to facilitate removal or
deportation. According to the Enforcement Instructions
and Guidance, which is the most important policy
document on the powers of detention, there is a
presumption in favour of temporary admission or release
and, whenever possible, alternatives to detention should
be used.’®3

Under Section 61 of the Immigration Act 2016, though,
the concepts of temporary admission and release will be
replaced by immigration bail and will become effective
with order of the Minister.

Normally, detention is considered most appropriate (a) to
effect removal, (b) initially to establish a person’s identity
or grounds for a claim; or (c) where there is reason to
believe that the person will not comply with the
conditions of temporary admission or release.’>* A
number of factors must be taken into account when
authorising initial or continued detention:

e The likelihood of the person being removed and, if so,
the timescale for removal;

e Evidence of previous absconding;

e Evidence of previous failure to comply with conditions
of temporary release or bail;

e Previous breach of immigration rules;

e Previous compliance with the requirements of
immigration control;

e The person’s ties with the UK;

e Theindividual's expectations of the outcome of the
case (i.e., a pending appeal or representations that
incentivises the person to remain in touch);

e Whether the personis under 18 years of age;

e Whether the person has been tortured in the past;

e Whether the person has a history of physical or mental
illness.*>

Concerns about the assessment of these factors, and the
decision-making process in general, were raised by
experts and interviewees that took part in the research.
For instance, one solicitor stated: “[T]he problem is that
case-owners do not engage with cases...”1¢ Four of the
eight research participants told us that their case-owners
authorised and maintained their detention even though it
was clear that they could not be removed. They all
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eventually obtained damages for unlawful detention. In
the case of ex-offender migrants, research has found that
unrealistic and un-evidenced assessments of risk of non-
compliance or reoffending by the HO are being used to
justify immigration detention upon completion of a
sentence.’” In this specific context, one problem is that
the HO finds themselves considering release from
criminal detention in an evidential vacuum: few migrants
have any structured support in place to aid their
reintegration. Most migrants leaving detention have only
an address of friends or family or stay in housing provided
by the government. Ex-offenders usually receive no
preparation for release, and often miss out on probation
support because their period of licence expires while they
are in immigration detention.™® For example, following a
sentence for theft, Okeke was assessed to be at risk of
reoffending and taken to an immigration detention centre
where he had been awaiting an appeal against his
deportation order. Okeke does not have any family or
friends in the UK and has lived in the streets for over
twenty years.

When a person is initially detained, they must be served
with Form IS91R, whichis a pro-forma document that
identifies possible reasons for detention and factors
supporting them.™? The case owners have to complete
the form by ticking boxes and identifying all possible
reasons that apply to each case.'® In criminal cases, the
reasons are set out in aletter (the ICD 1913 or ICD
1913AD). Reliance on reasons not supported by the facts
of the case may amount to an error of law affecting the
legality of the detention. For instance, detention on the
ground that removal is imminent despite it not being
possible to be carry it out within a reasonable timeframe
is unlawful.t6t

Once authorised, detention must be internally reviewed
after 24 hours, seven days and 14 days, after which it
must be reviewed every month®¢? as well as every time
there is a change in circumstances relevant to the reasons
for detention.’®® Detention reviews must be carried out
by officials whose rankis specified in the HO Guidance.
For instance, sensitive and complex cases, such those
involving minors, are dealt with by senior officers.'®* The
longer the detention period, the more senior the officer
who has to extend it must be. %> The Chief Inspector of
Prisons expressed concerns about how these reviews are
carried out.’® In particular, he found that reviews are
often cursory, the requirement that there should be
reasonable prospects of removal is not always met, and
between a third and nearly half of all detainees are then
released.’’ In arelated study on immigration detention
casework, it was confirmed that many monthly reviews
appear to be made as a matter of bureaucratic procedure
and not as a genuine check on the progress of the case.1%®
Interviewees said they did not believe that their
detention was subject to active reviews. Anthony told us:
“I saw my case-owner only once. The HO would send me

monthly progress reports but they always said the same
thing, it looked like they were copied and pasted. | did not
believe that my case-owner was progressing with my
case.”

Detainees can request to be released on temporary
admission or temporary release subject to a number of
restrictions and conditions.*? In practice, such requests
are almost always rejected. If they have been in the UK
for at least seven days, a detainee can apply for bail to the
First Tier Immigration Tribunal. The grant of bail is
discretionary and is usually subject to the provision of
sureties and other conditions, and having
accommodation.r’? If bail is refused, a new application can
be made after 28 days unless the situation has changed
significantly. Solicitors told us that the accommodation
requirement is difficult for those who are destitute and
have no ties in the UK. It is possible to apply to obtain
basic accommodation from the government but the
process can be particularly time consuming for those who
have a criminal record as permission of probation officers
and police checks are also required.’”* Refusal of bail
cannot be appealed.’”? In addition to bail applications,
detainees may be able to challenge the lawfulness of their
detention in the High Court either by habeas corpus or
judicial review. The first remedy challenges the power to
detain whereas the second challenges the exercise of
discretion to detain.’3 As noted above, under the 2016
Immigration Act there is automatic review by an
immigration judge after four months of detention (and
then every four months from a ‘relevant date’), but not for
those who have criminal convictions.'”* The procedural
fairness of a system which requires such a long time
before an automatic review and excludes those who have
served a criminal conviction from the automatic review
must be questioned. While a previous conviction would
be a factor to take into consideration when assessing the
reasonableness and proportionality of continued
detention beyond four months, it should not be the basis
upon which such an automatic review of detention is
denied especially if immigration related. Such denial
undermines the notion that immigration detention is
purely an administrative mechanism which serves one of
two purposes and implies the existence of a further
punitive purpose behind this practice in the UK.

Bail hearings do not act as an effective mechanism to
keep the length of detention in check. While the Guidance
for Immigration Judges over bail hearings states that
“three months detention is ‘substantial’ and six months ‘a
long period’ this is seldom referred to by the judges.”*”> In
fact, “[o]bservation of 50 bail hearings where the
applicant had been held in detention for three or more
months, and for which the observers were able to record
this item of information, the judge mentioned length of
detention in only ten of them.”*’¢
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3.3 LENGTH OF DETENTION

The UKis the only EU country not to have a statutory
limit to immigration detention.””

Although the HO policy states that immigration detention
must be used ‘sparingly’ and for “the shortest period
necessary”, 178 the absence of a statutory maximum time
limit on administrative detention can result in people
being detained for extremely lengthy periods.

The combination of the lack of a maximum time limit and
of legal aid places stateless persons at heightened risk of
arbitrary and unlawfully lengthy detention. Without a
maximum time-limit, the only way out of detention for
unremoveable persons, is often to apply for bail and
challenge the legality of their detention, which many
cannot do due to limitations in legal aid.

The risk of lengthy detention is exacerbated in the
context of stateless persons or those at risk of
statelessness particularly when the detaining authorities
have failed to identify them as such and engage in futile
efforts to obtain proof of their nationality and secure
their removal. In such contexts, the failure of the
authorities to recognise the specific challenge related to
statelessness, or the non-cooperation of third country
embassies, often results in the undue penalisation of the
individual, who is subject to arbitrary and lengthy
detention. According to lawyers and advocates,
particularly problematic is the HO'’s perception of non-
cooperation by the individual in the process of removal
when there is lack of documentation and attempts with
the embassies to establish a person’s nationality are
unsuccessful.

The psychological impact of being detained indefinitely is
significant. Qualitative studies show that

‘ the indefinite nature and uncertain outcome of
detention led to feelings of hopelessness, loss of
agency, and feelings of injustice. Ultimately this led to
changes to detainees’ core values, their beliefs about
ther >s, and their ability to relate to others, which

may be permanent and irrevocable.”*

Among the interviewees, Ousman and Anthony told us
that when they finished their criminal sentences they
were surprised to find out that they would not be
released and that immigration detention would start and
that there is no time limit to that. Peter reported that he
did not know what the absence of a time limit to
immigration detention meant but that he learned from
experience. At the outset, he was told that he would be
detained to facilitate his removal but that it was unclear
for how long. Peter and Ousman eventually even spent
more time in immigration detention than in prison. Some
of the interviewees explained that being detained in

prisonis less traumatic than beingin an IRC because at
least you know when it is going to finish. It is a profound
revelation that those interviewed by us who had
experienced both criminal and administrative detention
found the latter to be more difficult to bear, purely
because they had no understanding of how long they
would remain in detention, or indeed, why they continued
to be detained when there was no reasonable prospect
for their removal. It is important to recall that immigration
detention should not serve any punitive purpose.
However, the impact of indefinite detention on the
individual clearly is punitive.

UK case law has established the principle that the power
to detainis limited to a reasonable duration and by
circumstances consistent with its statutory purpose and
reasonableness.’ In the seminal Ex parte Hardial Singh
case, which was reaffirmed by the Supreme Court in R (on
the application of Lumba) v Secretary of State for the Home
Department,* it was established that the Secretary of
State may detain immigrants only for the purpose of
removal, for a reasonable period to achieve that purpose,
and if acting with due diligence and expedition in order to
remove them. Immigrants should not be detained if it
becomes apparent that removal will not take place within
areasonable period.'®? Therefore, failure by an
immigration officer to take the necessary action or to take
it promptly would make the detention unlawful.183
Moreover, the use of detention as a deterrent to irregular
migrants or the practice of detention for persons
originating from certain countries, such as Nigeria, Sri
Lanka, and India, which was occurring through the fast
track asylum procedures,®* or of undocumented persons
which was not for one of the mentioned purposes would
be unlawful under domestic law and Article 5 of the
ECHR.* Since Hardial Singh, there have been several
cases in which the High Court found that long-term
detention was in breach of established case law principles
and had become unlawful.’8 For instance, in the case of
Mahmod a ten-month detention to obtain travel
documents to carry out removal was found to be
excessive.'®” The question of what is a reasonable period
is a question of fact and it depends on the circumstances
of the case.’® Generally, it is not necessary for the HO to
be able to say how long it will take before a person can be
removed or even to be certain that removal will take
place.’®” The lack of cooperation with removal, and the
risk of absconding and of committing further offences®™®
are also relevant to assess the reasonableness of the
length of detention and will be considered on a case-by-
case basis.’?* The Supreme Court considered the
significance of accepting voluntary return to a home
country in R (on the application of Lumba),*? and held that:
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‘ ‘ It is necessary to distinguish between cases where
return to the country of origin is possible and those
where itis not. Where return is not possible for reasons
which are extraneous to the person detained, the fact
that he is not willing to return voluntarily cannot be held
against him since his refusal has no causal effect.”1”2

Although not all stateless persons will be unable to leave
the UK voluntarily, they are likely to be able to show that
returnis not possible as they do not have the right to
enter another state. However, several participants
interviewed for the research were detained for significant
periods even after it emerged that their claimed country
of origin had either denied or refused to confirm that they
were entitled to nationality and would therefore not
admit them.

Evenif a person refuses to depart voluntarily and this is
the only reason why he cannot be removed, the Secretary
of State does not have power to detain indefinitely.17#
This conclusion was confirmed in subsequent cases,* in
accordance with the case law of the ECtHR.17 These

judgments are consistent with the non-punitive nature of
administrative detention - i.e. detention should not be
used to punish those who refuse to cooperate.
Accordingly, even a stateless person refusing to
cooperate with return may not be held in detention any
longer if return was not likely anyway.

The issue of the use of immigration detention was raised
inrecent Parliamentary debates. The government’s
official reply has always been that its main purpose is to
effect removal.’”” However the NGO Liberty argued that
that does not appear to be the case and showed that
“thereisininverse relationship between the likelihood
that an individual will be removed and the length of time
that individual has spent in detention.”?”® Indeed, the
following Tables, based on HO statistics, show the
percentage of persons who left detention because they
were removed during 2013 by cumulative time spent in
detention.’”” The Tables also demonstrate that the longer
the detention, the less likely it is that the detention will
end with removal from the UK 290

Table 5: Percentage of detainees leaving detention due to removal by length of time 2015201

Length of detention Total detainees Removed from the UK Percentage of detainees being
removed from the UK
A: 3 days or less 9,086 5,039 55%
B:4to 7 days 2,449 549 22%
C:8to 14 days 3,747 1,891 50%
D: 15 to 28 days 5,250 2216 42%
E: 29 days to 2 months 6,115 2,502 41%
F:2to 3 months 2,597 1,143 44%
G: 3to 4 months 1,424 671 47%
H: 4 to 6 months 1,315 597 45%

In addition, the internal HO Policy Guidance on Country
Returns Documentation reveals that removal without the
person’s consent is impossible to several countries (e.g.
Iraq, Iran, Syria and Zimbabwe),?%? but that even
voluntary return to countries such as Burma and Senegal
is generally unattainable if the individual does not already
possess the right documents, and lengthy in others (e.g.
Malaysia and Nigeria).?%® For some states, such as Algeria,
Iran, Eritrea, the Gambia, Ethiopia, Guinea, Kuwait, which
are notorious for lengthy documentation processes, and
having significant stateless populations, there is no
information on the time that they would normally take to
issue travel documents.

3.4 REMOVAL AND RE-DOCUMENTATION

Research done by civil society organisations and Her
Majesty’s (HM) Chief Inspector of Prisons shows that
significant numbers of people remain in immigration

detention “with no immediate prospect of removal
because they have no travel documents. A dispute over
nationality may be the only reason why a person is not
removed”.2%4 For some detainees, especially stateless
persons, it may be difficult to prove their identity and
obtain travel documents, and nevertheless there is no
cross over between the statelessness determination
procedures and the assessment of the prospects of
removal. Although a person without travel or identity
documents is not necessary a stateless person, they may
be at very least, at risk of statelessness. The empirical
evidence shows that statelessness may ensue if an
undocumented person is not assisted by any embassies
and recognised by them to be a national. In general, the
following circumstances may cause problems during the
process of obtaining documents from the embassies of the
country of origin: (1) having mixed national parentage (i.e.
Ethiopian and Eritrean); (2) when the person moved
between two or more countries as a child; (3) having dual
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citizenship; (4) revocation or renunciation of nationality;
(5) lack of or poor diplomatic ties between the UK and the
country of origin; (6) unwillingness or inability of an
embassy to recognise or issue travel documents to their
nationals, and especially those with criminal records.?®>
Furthermore, one complication is that most people are
unaware of how they should pursue their re-
documentation process to avoid being considered non-
cooperating by the HO.?% |t emerges from our interviews
that interviewees generally believed that approaching the
embassy of their country of habitual residence or
perceived nationality is enough even if they do not obtain
any reply or only obtain a verbal one, whereas the HO

usually requires more concrete evidence of such attempts.

Denial of responsibility (or failure to respond within a
reasonable time) of all relevant embassies should result in
aperson’s release and them being considered to be
stateless. Especially when the failure to leave the UKis
not due to anindividual’s own (in)action, punishing them
for their inability to leave is harsh and unlawful. People
interviewed for this report wasted years attempting to
secure travel documents, long after any realistic chance
of their embassy’s cooperation had faded and despite
their genuine efforts to leave. All of them reported that
they were required by the HO to contact the embassy of
their country of origin more than once even though they
had already been told that they could not be documented
and their attempts appeared futile. One of them,
Muhammed, a Sahrawi person who has been subject to
detention several times for a total period of nearly four
years, desperately stated “| am very frustrated about my
situation. | contacted the Algerian embassy and went to
get an appointment in personin 2013 and then againin
2015. The Algerian embassy confirmed that they know
that I lived in arefugee camp in Algeria, that | was a

refugee, but they have nothing to do with me. They will
not issue me travel documents to return and the HO
knows this. As far as | know, the HO does not contest that
| come from Western Sahara.”. Ousman, who spent three
years inimmigration detention, told us that when “l went
to the second interview at the Guinean embassy | was
asked why | was there again.” He explained that the
embassy official who had interviewed him already “said
that they could not give me documents because | was not
anational.” These difficulties related to re-documentation
demonstrate why it is important to assess statelessness
and to impose a time-limit on detention while removal
attempts are being made.

HO statistics also show that enforced removals to certain
countries are notoriously difficult.?%” In 2015 the total
enforced removals (defined as removals occurring where
it has been established that a person has breached
immigration laws, has no valid leave to remain, and must
leave the UK)?%® to Eritrea was zero, to the Occupied
Palestinian Territories one, and to Ethiopia two.?®?
Despite this, the detention for presumed nationals from
these countries continues to occur. For instance, Akram
from the Occupied Territories, spent two months in
immigration detention.?1°

The total voluntary departures to some countries are low
as well, with the least persons going to Eritrea and the
Occupied Palestinian Territories.?!?

Lastly, stateless persons who were forcibly removed or
voluntarily departed returned to EU member states in the
first place, followed by other or unknown destinations.
None of the stateless persons who left the UK appear to
have returned to their country of origin.?*?

Table 6: Enforced removals?! (from the UK and at the port of entry), and (voluntary) departures by country of
nationality and destination - Stateless person

Total Non- Non- Non- Asylum:  Asylum Asylum:  Totalnon- Non- Non- Non-
enforced asylum: asylum: asylum: Home EU Other asylum asylum: asylum EU asylum
removals Home EU Other and Member  destination refused Home Member  Other and
Member  destination State* unknown entry at State destination
State* unknown port and unknown
departed
2004 9 0 4 3 0 1 1 100 0 83 17
2005 8 0 2 0 0 6 0 81 0 63 18
2006 8 0 3 0 0 4 1 54 0 38 16
2007 13 0 9 1 0 3 0 104 0 88 16
2008 2 0 2 0 0 0 0 70 0 62 8
2009 13 0 9 0 0 3 1 82 0 73 9
2010 5 0 2 0 0 3 0 39 0 36 3
2011 22 0 1 0 0 11 10 53 0 45 8
2012 11 0 1 0 0 7 3 61 0 53 8
2013 6 0 0 1 0 5 0 46 0 42 4
2014 10 0 1 0 0 8 1 54 0 50 4
2015 6 0 3 1 0 1 1 43 0 40 3

*if different
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Non-asylum: Asylum: e
Total voluntary ~ Non-asylum: : . Other and
EU Member EU Member S
departures Home . e destination
State State
unknown
2004 4 0 1 0 0 0 3
2005 1 0 1 0 0 0 0
2006 1 0 0 1 0 0 0
2007 5 0 1 1 0 2 1
2008 0 0 0 0 0 0 0
2009 1 0 1 0 0 0 0
2010 2 0 0 0 0 0 2
2011 6 0 0 0 0 0 6
2012 6 0 0 0 0 0 6
2013 4 0 0 1 0 0 3
2014 6 0 0 2 0 0 4
2015 6 0 1 2 1 0 2

*if different

3.5 ALTERNATIVES TO DETENTION

Currently there is no international law definition of what
constitutes an ‘alternative to detention’. According to the
UNHCR, alternatives to detention are:
‘ ‘ Any legislation, policy or practice that allows
asylum-seekers to reside in the community subject
to a number of conditions or restrictions on their freedom
of movement. Alternatives to detention must not become
alternative forms of detention, nor be imposed where no
conditions on release or liberty are required. They should
respect the principle of minimum intervention and pay
close attention to the specific situation of particular

vulnerable groups. The liberty and freedom of movement
for asylum-seekers are always the first options.”!*

Some NGOs have defined alternatives more broadly as
measures that allow migrants “to reside in the community
with freedom of movement while their migration status is
being resolved or while awaiting deportation or removal
from the country.”?1> For more information on
alternatives to detention at international level, readers
are encouraged to look at the Regional Toolkit for
Practitioners on Protecting Stateless Persons from Arbitrary
Detention.?*®

The UK has included the following alternatives to
detention in its national legislation:

1. Reporting (this requires an individual to report to a
HO reporting centre or the local police station.?™
The frequency of the reporting can vary from once a
day to once a month or less);?*®

2. Surrender of travel document (the HO or the police
may retain a seized document if they believe that it
would facilitate removal);??

3. Residence requirements (an individual may be
required to live at a specific address and obtain
permission for any changes);

4. Release on bail (the amount of bail is assessed in light
of the financial means of the individual and sureties,
and should give an incentive to comply with the
conditions for release);

5. Electronic tagging (this is the most coercive measure
of all. It is not used for those under 18, pregnant
women, the elderly and those with mental health
issues); 220

6. Release to a care worker or under a care plan (evenin
these cases, an individual has to comply with a
number of restrictions which however take the
person’s medical needs into consideration).22?

Like detention (but to a lesser extent) alternatives to
detention also impose varying degrees of restrictions of
liberty and movement which can only be justified on a
continued basis if assessed on grounds of their ongoing
necessity, reasonableness, proportionality and non-
arbitrariness. Besides deciding whether to detain an
individual, HO officials or HO officers are responsible for
deciding whether to apply alternatives to detention in
each particular case. Decisions to release on bail or under
other conditions are taken by immigration judges or High
Court judges.??? As there is a presumption in favour of
temporary admission or temporary release, alternatives
to detention must be considered before a decision to
detain is taken.??® In other words, an individual
assessment has to be carried out as to whether there are
grounds to detain and whether the same aims can be
reached through aless coercive measure. In addition to
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being necessary, alternatives to detention must be
proportionate.??* For example, when applying reporting
requirements as an alternative it is important to factor in
the travel required to the administrative facilities or
police station, the frequency (daily reporting poses
greater challenges than weekly or monthly) and how non-
compliance is sanctioned.??® Alternatives to detention are
not subject to automatic reviews, and usually a lawyer has
torequest that they be removed. In practice, they are not
closely monitored, which is a matter of concern given that
their level of coerciveness and psychological impact can
vary depending on the profile of the person and how they
are being applied.??¢ Indeed, when we asked the
interviewees their experiences with alternatives to
detention, they all complained that there is no time-limit
inthe law as far as their application is concerned and that
they do not feel that they are properly reassessed.??’
Yassin stated “although | have not been in detention, | feel
imprisoned in this country: | cannot go anywhere, and |
have been on temporary admission for nine years”. Yassin
is so frustrated that he recently said: “My solicitor told me
to make a fresh asylum claim rather than a statelessness
application because there are long waiting times for
statelessness cases. But honestly | do not care about my
case anymore. The HO knows that | am a Bidoon and
nevertheless they keep refusing me protection. What
kind of justice is this? What kind of human rights are there
in this country? | thought | could have a better life here
but that is not true”. Yassin’s experience is to be taken
seriously, and acted upon.

The fact that significant numbers of migrants are
detained and subsequently released on bail by the
Immigration Tribunal raises serious questions about why
they were detained in the first place, and whether
alternatives to detention were seriously considered
before a decision to detain was made.??8 It is reported
that “[flrom April 2012 to March 2013, the First-tier
Tribunal (Immigration & Asylum Chamber) received
11,976 applications for release on bail. Of these 4,302
(35,9%) were withdrawn before or during the hearing,
meaning no decision was taken.”??? “Release on bail was
refused in 5,010 of the cases heard, and granted in
2,591.7230

From the HO's point of view the main challenges for using
alternatives to detention are cost (for instance,
availability of social housing for those who do not have an
accommodation) and their reliance on the individual’s
compliance.?®* However, financial barriers to the
implementation of alternatives measures to detention
may be discriminatory because they are ultimately based
onthe resources or lack thereof available to the
individual.?®? In addition, the cost of monitoring using a
radio frequency bracelet per month is £515, which
represents a sixth of the cost of detaining an individual for
the same period.?®® Immigration detention is indeed the
most expensive choice for the HO. From parliamentary

debates it emerged that between 2013 and 2014, the
amount of running the immigration estate reached
£164,4 million?** and the cost of detention of one person
per year was £36,026.2%> Moreover, the joint report by
the All Party Parliamentary Group on Refugees and the
All Party Parliamentary Group on Migration in 2015
made the following calculation: “At the end of the third
quarter of 2014, fifty people had been detained in IRCs
for between one year and eighteen months, twenty-two
between eighteen months and two years, fourteen
between two and three years, two between three and
four years, and two people had been detained for more
than four years.?2¢ This means that the cost of detaining
these ninety individuals was at least £4.5 million, an
average of just over £50,000 each.”?®” In turn, the amount
of compensation due to unlawful detention paid by the
UK Government almost reached £15 million between
2011 and 2014.2%8 By contrast, it is estimated that in
2015 there were approximately 60,000 people with
reporting obligations, with a total cost of £8,6 million per
year, and over 500 people on electronic monitoring.?3?

The HO has argued that there is a risk of non-compliance
attached to alternatives to detention. However, studies
show that this assessment is problematic.?*° In any case, it
appears that on a week-by-week basis about 95 per cent
of individuals comply with their reporting restrictions.?4*

The UKis the only EU country that uses electronic
tagging on migrants, and particular concerns have been
raised regarding this practice, as it is reported to be a
cause of social exclusion and stress,?*? as well as physical
discomfort, anxiety and social stigma.?*® John for
example, told us: “My former girlfriend was complaining
that any time she saw the tag, she had the impression that
| was a criminal. | feel embarrassed to have the tag. It is
not comfortable to walk with it and | have to wear socks
all the time otherwise my skin gets irritated.” Kevin,
despite suffering from mental health issues, said that as
part of the bail conditions he has to be tagged and comply
with curfew between 10 pm and 7 am. He said that he is
ashamed to have the tag and never wears shorts because
people may think that he is a dangerous criminal. “It is
very stressful because | do not know for how long | will be
tagged and this is preventing me from visiting my eight-
year-old daughter in Belfast. | asked my immigration case-
worker to be accommodated near her but | was told that |
do not even have the right to be in this country and my
request was denied. | find the separation from my
daughter the most difficult thing to handle. The way |
lived with no family destroyed me and | did not want this
to happen to my daughter as well. | want to be there for
her. | would be happy if she could grow up with me. The
HO is separating us, is pushing away the good things from

»

me .

From aninternational law perspective, tagging may
violate Article 3 ECHR’s prohibition on inhuman or
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degrading treatment due to the pain or psychological
harm it can cause, especially if an individual has particular
vulnerabilities, or as a result of constant surveillance. It
could contravene Article 5 of the ECHR, as arbitrary
‘detention in another form’, if it obliges the individual to
remain at a particular place all or most of the time and it is
imposed for long periods of time. Moreover, tagging can
violate Article 8 (right to private and family life) of the
ECHR if it imposes restrictions that interfere with
carrying out normal activities of a family life, or that
reveal private information.

From the interviews conducted, it appears that tagging is
mainly used together with curfew when someone has a
previous criminal record and as one of the conditions for
bail. In addition, in cases involving national security
matters, tagging may virtually turn into house arrest. It is
important to note that in the context of the widespread
concerns regarding tagging as a practice, the
International Detention Coalition takes the position that
electronic tagging is an alternative form of detention
rather than an alternative to detention because it “curtails
liberty and freedom of movement, and consequently
requires an extremely high threshold before application.
As with other forms of detention, [electronic tagging]
require[s] a high level of regulation and independent
oversight, including prompt and regular judicial review
and monitoring.”#44

In afew cases, lawyers have challenged the lawfulness
and proportionality of the tag because it was imposed
with a curfew which was not specifically assessed at the
bail hearing.?*> In the case of Gedi, the Court of Appeal
found that the government has no power to impose a
curfew either under powers for electronic monitoring or
under general powers for conditions under the
Immigration Act 1971.24¢ Since a curfew had never been
imposed as a condition of bail by the Immigration Judge,
the Court of Appeal declared that the curfew was
unlawful in its entirety and as a consequence the claimant
succeeded in his action. As stated by Sir Brian Leveson
(President) and Lord Justice Grosse:

“[35] For our part, we simply do not accept that a right to
impose a ‘restriction as to residence’ under paragraph
2(5) of Schedule 3to the 1971 Act necessarily
incorporates aright to impose a curfew. ...whether by
electronic monitoring or by door-step visit, the
authorities can be satisfied that oversight of the
whereabouts of those subject to such a restriction is
maintained. The requirement, however, imposes a specific
level of restriction on what those subject to it can do: itis
neither more nor less than that they must reside at the
specified address...

[36] In addition, this curfew (at least in its initial period)
was not being used to provide specificity to the residence
requirement and did not, in reality, support that

requirement at all. The hours which, on any showing, it is
common ground were imposed in April 2013 were
between 18.00 and 22.00. Very many people will want to
be out and about during the evening (rather than at
home) and it is absurd to say that if an individual is absent
from where he lives and sleeps between these hours, it
means that he does not reside there.”

Despite its many negative impacts, challenges to the
application of tagging are rare because the risk is that the
person could be detained again. According to one expert
that we interviewed “[n]o one would refuse to be tagged
instead of being detained.”?*

In conclusion, the use of alternatives to detention can
benefit both the state and migrants, as on the one hand
they are more cost-effective, and on the other they are
less intrusive than detention, although that depends on
how they are implemented, what objective is pursued by
the state, and how transparent their use is.?*® Moreover,
the prospect of removal should always be assessed and
periodically reviewed and alternatives that provide for
temporary status should be contemplated in case one’s
expulsion is uncertain in the long-term, especially because
non-compliance with alternatives to detention may
trigger criminal consequences and detention again.?*? In
all cases, the presumption of liberty should prevail and
the need for and lawfulness of any restrictions on liberty
should be re-assessed on a regular basis.

Some EU countries have adopted more modern and less
intrusive alternatives to detention than the UK which
could be considered as good practices. For instance, in
Sweden, Finland and Germany, among others, asylum
seekers are housed in open accommodation centres while
they undergo identification. Canada, in turn, “directs its
officials to release individuals who are cooperating with
efforts to establish their identity but whose identity
cannot be established.”?° In particular, the Toronto Bail
Programme (TBP) should be highlighted as it aims to
eliminate the financial discrimination’ inherent in normal
immigration bail systems, which is likely to disadvantage
migrants who have no or limited resources and/or
community or family ties.?** In short, the TBP acts as the
bondsperson for particular individuals who could not
otherwise be released and enters into an agreement with
the Canadian Board Service Agency Immigrations. The
TBP conducts an intensive screening and interview with
the individuals concerned to assess their suitability for
supervision. The individual is then released to the
‘supervision” of TBP on particular conditions. Individuals
released to the TBP are provided with assistance on how
to navigate the Canadian asylum, immigration and social
services systems, including to find housing, and access
healthcare, social welfare, and work (where permitted), or
to file necessary paperwork. The TBP program has
achieved considerable success in terms of its compliance
rates. In 2009-10, of the 250-275 clients released, only
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3.65 per cent absconded, which equals 12 persons. 22
The cost of the TBP is particularly attractive, as it has
been estimated to be a mere 10-12 Canadian Dollars per
person per day compared with the average cost in
provincial jails being 179 Canadian Dollars per person per
day.?>2 Similarly, in other countries, alternatives to
detention with community support have achieved very
high rates of compliance. For instance, in Hong Kong the
compliance rate has been estimated to be 97 per cent.?>*
Itis evident that properly implemented alternatives, in
conjunction with fair asylum procedures, work because
they enhance asylum-seekers’ trust in the fairness of the
process, which, according to an empirical study published
by UNHCR, is the most important factor influencing
asylum-seekers’ cooperation with the authorities.?>®

Following these models, the ‘Community Support Project’
of Detention Action in the UK seeks to promote the
development of broader alternatives to detention, and to
move way from indefinite detention.?*® The project
focuses on young ex-offender migrants and involves 30
people between the ages of 18 and 30 per year, over a
period of three years (from 2014 to 2017). The
participants are recruited from among Detention’s
Action’s clients and receive one-to-one support and
training in skills but as they are not allowed to work or
study, only volunteering or campaigning can serve as
reintegration factors.?>” The project has demonstrated its
first positive results: “100% of the group have to date
complied with the terms of their release, over the target
level of 70%. None have absconded or failed to maintain
contact with the Home Office.”?*® The results support the
organisation’s aim to show that through intensive case
management, young ex-offender migrants, who are
categorised as people with a high risk of re-offending by
the HO, do not abscond or reoffend if engaged in
reintegration support and activities.?>?

3.6 CHILDREN, FAMILIES AND VULNERABLE
PEOPLE

Inthe last few years, spurred by civil society work,
campaigns and case law, the government has made major
changes with regard to the detention of families and
children.?®® Although in 2010 the government announced
it would end the detention of children and this has not
been achieved, some important improvements must be
highlighted.?¢?

The Detention Centre Rules set out the conditions of
detention for families and minors?? and provide that
family members are entitled to enjoy family life except
where denial is justified by interests of security and
safety.

The detention of families is generally used only in pre-
departure accommodation and as a last resort.?%° A child
or family may be detained for more than 72 hours, or

seven days only in exceptional circumstances with
Ministerial authorisation.?¢*

The Immigration Act 2014 introduced additional
limitations to the detention of unaccompanied minors,
who can be detained i) for a maximum of 24 hours, and ii)
where removal directions have been issued or are likely
to be issued.?®> They cannot be detained in an
Immigration detention centre.?¢® At the end of 2015, HO
statistics reported that there were no minorsin
immigration detention centres.?¢” However according to
HM'’s Inspectorate of Prisons reports?®® and some
experts, in the last year a few minors were detained in
immigration detention centres, albeit generally for short
periods. One expert explained that these are mostly cases
where the age is disputed.?¢?

Besides minors, the Enforcement Instructions and
Guidance recognises seven categories of persons
“normally considered suitable for detention in only very
exceptional circumstances”:?’° the elderly; pregnant
women; persons suffering from serious medical
conditions; persons suffering from serious mental illness;
victims of torture; persons with serious disabilities; and
victims of trafficking. Stateless persons are not included
in this list. In addition, statelessness does not play any role
in the decision to detain.

The ‘Immigration Act 2016: Guidance on Adults at Risk in
Immigration Detention’ 2’1, which should help assessing
whether an individual falls under one of the vulnerable
mentioned categories, in reality lacks clarity and places
undue importance on the type of evidence provided
rather than the level of vulnerability or risk of harm. For
instance, it gives only limited weight to a self-declaration
of being at risk. Additionally, despite the existence of such
Guidance, both stateless persons and solicitors reported
that vulnerable people are often detained. For instance,
Okeke, who suffers from mental health problems,
explained: “I see a psychologist in detention once a week.
They prescribed me more pills to sleep and avoid
nightmares...” One expert said “| came across a Bidoon of
65 years of age who spent three months in detention. He
was not eating, having difficulties going to the toilet...”?”?
Peter and John, both victims of torture, have been
detained for nine months and three years respectively,
and they were re-detained for a few months despite their
experience of torture being known to the HO.

An important safeguard for vulnerable migrants is the
requirement that every detainee shall undergo a medical
examination within 24 hours of their admissionto a
detention centre.?”3 However, a number of studies,
judicial decisions and accounts of detainees and lawyers
show that this rule is often not applied, sometimes
deliberately, with the result that victims of torture may be
detained in breach of policy.?’4 Moreover Rule 35 of the
Detention Centre Rules provides that doctors in the
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detention centre should bring anyone whose health is
likely to be ‘injuriously affected’ by detention, survivors of
torture and anyone suspected of suicidal intentions to the
attention of the HO case-owners responsible for
maintaining the detention.?’”> The case owners must
consider and reply to the Rule 35 report a soon as
possible and no later than the end of the second working
day after being notified. Nevertheless, there are problems
with the application of this protection as well. The
Independent Chief Inspector of Borders and Immigration
and the HM Inspectorate of Prisons has often criticised
the poor quality of the medical reports and of the
responses from HO case owners in these cases.?’® In
practice, most Rule 35 reports are prepared because the
detainee declares they suffered torture. Even where Rule
35 reports are specific and detailed, detainees frequently
receive only the most superficial response from the HO
case owner.?”” The experts that took part in the study
confirmed these problems.?’ Moreover, a HO audit
found that only nine per cent of Rule 35 reports led to
release.?’? In a 2014 decision, the High Court concluded
that Rule 35 reports “are not the effective safeguard they
are supposed to be.”?8% In several other cases, the courts
decided that continued detention beyond a point at which
a detainee should have been identified as unsuitable for
detention, had a medical examination been carried out
and communicated to the case owner, was unlawful.281
Studies reveal “that it is often the detention environment
itself that causes mental iliness. Accordingly, it is the
removal of people from closed detention that will have
the most powerful effect in mitigating mental illness.”?8?
Indeed, research all over the world has proven that
detention has a negative impact on mental health, with
increased symptoms of depression, anxiety, and post-
traumatic stress disorder.?® Levels of self-harm and
suicide have even been reported to be higherin
immigration detention centres than in prisons. 284 Peter
confirmed that “detention made [him] depressed and
anxious.” Ousman told us that while in detention he
collapsed several times due to stress. This is an important
factor when considering the added vulnerability of
stateless people. As established above, stateless people
are more likely to endure lengthy detention due to
difficulties in removing them from the UK, which
compounds the likelihood of suffering undue mental
health-related harm.

In summary, the HO Guidance provides protection
against continued detention of some vulnerable persons
(apart from stateless persons). However, the evidence
available shows several failings in the assessment process
which impact on the necessity and proportionality of any
decision to detain, as well as the obligation to protect
from torture, cruel, inhuman or degrading treatment in
accordance with Article 3 of the ECHR.

3.7 CONDITIONS OF DETENTION

People subject to immigration detention are generally
detained in IRCs?® in the outskirt of towns and cities or,
increasingly, prisons.?8¢ Together, they constitute one of
the biggest networks of facilities to detain migrants in
Europe.?®” The UK’s capacity to detain under immigration
powers may be up to about 3,500 places.?®® If the demand
for detention spaces exceeds the available resources,
individuals with lower priority cases (those with no prior
criminal convictions) are released into the community.?8?
The fact that such ‘low priority’ detainees are deemed
suitable for release when immigration detention space is
full begs the question of why they are not considered for
release under alternatives to detention programmes in
the first place, given that detention should be a last
resort.

Migrants in IRCs are subject to the Detention Centre
Rules rather than the Prison Rules??° and they have many
rights that are denied to prisoners, including mobile
phones, incoming telephone calls, internet, on-site legal
surgeries and easier access for their visitors.

Migrants can also be detained in up to 30 small temporary
holding facilities at airports and in police cells, which
raises concern as such facilities are not subject to the
Detention Centre Rules nor the Prison Service
Instructions.?”* In these short-term holding facilities,
people may not be detained for more than five
consecutive days, or seven if removal directions are
proposed.???

The Detention Centre Rules 2001 set out minimum
conditions of detention facilities, including the
requirements that they have lightning, heating,
ventilation and fittings that fulfil health and safety
standards,??® and that the detainees have been provided
with adequate clothing and necessary toilet articles for
health and cleanliness.??* The average number of
detainees per room differs from centre to centre and
ranges from a single individual to a maximum of 12.27°
Detainees must be provided with activities and
educational programmes.??¢ However there is evidence
that the rules are not always complied with. For instance,
the residential units have been reported to be noisy and
dirty, often austere, prison-like or run-down.??” Ousman
complained that the toilet in Colnbrook cells does not
have doors and he was ashamed to use it. Another
problemis that of difficult access to the internet, or of
little occupation during the day.??® Ousman explained
that he was relieved when he was allowed to work in the
kitchen of the detention centre because he needed “to
calm down and not [....] think too much.” He was given a
special work permit from the HO and he was paid £1 per
hour, as paid work in removal centres is exempt from the
minimum national wage.?’” Peter said that he was
relieved to be doing some tailoring at Morton Hall, but
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when he was moved to Colnbrook he was not allowed to
work and he does not know why. Peter told us “Colnbrook
isaterrible place”. He added that “there are no human
rights inimmigration detention centres. | felt safer in
prison. Once | was put in a cell with someone who
suffered from mental health problems and tried
strangling me. Another time | was put ina cell with a
smoker and when | requested to be moved to another
one, | was refused. On another occasion a man tried to
sexually abuse me”. When we asked Peter whether he felt
respected in detention, he laughed and said “What?
SERCO officers [the security officers in the detention
centres run by the private company SERCO] would bully
the detainees and call us chimpanzees and make the
monkey sound...” He also told us that they lost some of his
property and he was not refunded for this despite having
made a complaint. John too raised issues about complaint
procedures. He had made a complaint because the HO
wanted back the mobile phones that they had loaned to
detainees. He succeeded in having 96 detainees sign a
complaint against such a decision and in the end obtained
permission to keep the mobile phones. However, he was
later accused of organising a riot and then of having an
altercation with another detainee. He claims both these
accusations were untrue and believes he was being
punished for having spoken up.

Transfers from one detention centre to another often
occur, especially for those who are subject to prolonged
detention. Frequent moves may create difficulties in
accessing new or ongoing legal representation and
keeping in contact with family, friends, support groups
and sureties.®® Ousman told us that during his three and
a half years in detention, he was held in various different
removal centres. He found the transition from Dungavel
in Scotland to Colnbrook extremely difficult because
Colnbrook is built to Category B standards (such as
Harmondsworh and Brook House), characterised by high
security physical spaces.?°! Peter told us that he was
moved after applying for bail, which made it extremely
difficult for his surety to attend the bail hearing. Okeke,
who was held in Colnbrook in London and then moved to
the Verne in Dover, said that he had lost contact with his
child as aresult, and that communicating with his solicitor
in London became very difficult.

According to HM Chief Inspector of Prisons’ reports and
the participants of this study, transfers often occur at
night, 292 with very little prior notice, causing confusion
and distress to the detainees.?%3 The Shaw’s report adds
that some of these transfers are unnecessary and raise
questions not only with regard to the welfare of the
detainees but also of their cost.®%4 Peter said that he
would get very distressed when handcuffed to be moved
from one detention centre to another and once he wet his
pants.2%° The proportionality of handcuffing those in
administrative detention must be questioned. The use of
excessive force in transfers and removals has also been

reported. Akram explained that during one transfer, he
was handcuffed and his wrists became swollen and
painful.

One particularly distressing measure that can be applied
in an immigration detention centre is that of solitary
confinement. There is no published criteria or available
procedure to challenge it, but it is usually used either as a
disciplinary measure or as a means to ensure order (i.e., to
protect the detainee from self-harm). Written reasons
must be provided to the detainee and notice must be
given to the visiting community, a medical practitioner
and the manager of religious affairs without delay.3%¢
Ousman stated: “When | was taken to Colnbrook, they
put me inisolation for five days for no reason. They told
me that | could be inisolation for a week, and even longer
if there were security reasons. It was very difficult. In
isolation, you are locked in a cell for 23 hours a day.”

A number of interviewees also complained about the
quality of the food, saying that “there was not enough
choice, that it was the same every day and that it was
bland” 307

On a positive note, solicitors and NGOs report that
NGOs and visitors groups are usually allowed into the
detention centres to meet with the detainees, and are
thus able to monitor their treatment and provide some
support.

In conclusion, there are various concerns that should be
urgently addressed with regard to conditions of
detention. It must be noted that the conditions of
detention experienced by stateless persons are no
different from those faced by other detainees. However,
these conditions may be experienced for longer periods
of time, as stateless persons are likely to be detained
longer than others, and in some cases, the detention of
stateless persons is very obviously unnecessary and
therefore arbitrary as removal from the UK is very clearly
not imminent.

3.8 CONDITIONS OF RELEASE AND RE-
DETENTION

Release from detention may occur when a person has
found a way to legalise his status or when it has become
apparent that his removal is not imminent. In the latter
case, alternatives to detention are usually applied and the
person is released on ‘temporary admission.’ Temporary
admission is not a lawful status in the same way that
‘leave to remain’ is. It does not imply legal stay, but it
means the person is not breaching the law. Temporary
admission does not give the right to work, study and many
other rights attached to lawful status. Stateless persons
generally are not eligible for support, except possibly
Section 4 support under ‘Section 4’ of the 1999 Asylum
and Immigration Act. Access to basic benefits under
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Section 4 support®8 is available only to refused asylum
seekers who can show that they are destitute and they
meet one of the following five conditions: (1) they are not
fit to travel; (2) they have a pending judicial review; (3)
there is no safe and viable route of return; (4) they are
taking all reasonable steps to return to their home
country (usually meaning that applicants are expected to
apply for voluntary return); or (5) it would be a breach of
their human rights not to give this support. In practice this
latter category is used mostly where the asylum seeker
has further representations outstanding.2®” Therefore,
stateless persons are not eligible to apply under Section 4
unless they have made a former asylum application which
was refused. Support involves free accommodation and
non-cash support through a card which can only be used
at a limited number of designated shops (even if the
designated shops are miles away from the person’s
accommodation and when they have small children). This
card has aweekly value of £36.95 per person,® which is
just above half the lowest level of income support
provided by the government to unemployed persons.®!?
Given the lack of affordable housing in the London and
Southeast of England, accommodation is usually offered
in the North of the country. However, Section 4 support
will be ending under the 2016 Immigration Act, likely with
effect from April 2017. The new provisions state that
people who make further qualifying submissions’ under
the Refugee Convention or the Qualification Directive
will be supported under section 95 of the Immigration
and Asylum Act 1999 in the same way as asylum
applicants making an initial claim. Asylum seekers who
reach the end of the process but face a ‘genuine obstacle’
to leaving the UK, such as unfitness to travel or lack of
documents despite taking all reasonable steps to obtain
them, may be supported.3'? People who make further
submissions on the basis that removal would breach
article 8 of the European Convention on Human Rights
protecting the right to private and family life, for example
are excluded.®® Furthermore, the 2016 Immigration Act
will introduce a duty on the HO to ensure that destitute
migrants in immigration detention are able to access
accommodation to secure their right to liberty, but it is
still unclear how this provision will apply.31#

When asked about the conditions of their release,
interviewees generally had no idea on what grounds they
had been set free, what temporary admission means,
what they were expected to do next and how long their
situation will persist. Peter for example, described how
after his release he was given temporary admission and
was left in the street. He told us that “it was the most
difficult time in [his] life”. Otolo was released from
detention on temporary admission and Section 4. He was
required to report twice a month to the HO centreina
different city from where he was dispersed. He was not
allowed to work and had no money to pay for his train
fare. He did not know how to comply and said that he was
so desperate that “| went to the local police station asking

to contact the HO and tell them that | could not afford the
trip. The police called the HO but they got angry at me for
showing up like that. The second time that | did that, the
HO was persuaded to change the reporting requirement
to once amonth”. Other interviewees however told us
that they were given fare or tickets for reporting
purposes.

Temporary admission does not protect from re-
detention. According to experts, re-detention seems to
occur when immigration case workers present new facts
or circumstances (for instance if they obtained travel
documents or they believe they may be able to obtain
them in the near future because they made an application
to the relevant embassy) or because of breach of the
release conditions and perceived risk of re-offending or
absconding. This practice may make the total detention
duration extraordinarily long especially for people who
are difficult to remove such as stateless persons. For
instance, Muhammed, Peter, Anthony and John have all
been subject to multiple detention periods. Cycles of
detention are a particularly important concern with
serious implications for stateless persons, affecting their
lives, family relationships and health.

Given that several stateless persons go through cycles of
detention and may not be removed in the end, this
practice of detaining them over years or leaving them on
temporary admission is inhumane. In addition, given its
cost for the government, and low marginal increase of
cooperation and removals, particularly for stateless
persons, detention is often unjustified.

Given the seriousness of this issue and the lack of
information related to re-detention, we asked the HO for
data on re-detention through a parliamentary question.
However, the HO answered by stating that it would be
too costly to answer this question. More research and
information would be needed to understand the human
costs of re-detention, and what should be done to protect
vulnerable persons, including the stateless, from it.
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4. CONCLUSION AND
RECOMMENDATIONS

The issue of statelessness in the UK was little understood

until 2011, when Asylum Aid and UNHCR published their
report Mapping Statelessness in the UK3™ which was an
important step in the push for the adoption of the
statelessness determination procedures in 2013. The
introduction of this procedure to identify stateless
persons must be seen as a positive step. However, as set
out in this report, the procedure contains some key flaws
and limitations which must be addressed.

Precise data on the presence of stateless persons in
administrative detention facilities remains elusive, mostly
due to inaccurate registration of statelessness; challenges
related to the scope and implementation of the
statelessness determination procedure, the difficulties
people face in accessing the procedure and in obtaining
legal representation to do so. These structural and
systematic failures to identify and protect stateless
persons also mean that more stateless persons are likely
to be subject to immigration detention, particularly
because statelessness is not assessed as part of decision
making processes related to removal and detention. The
lack of a time limit and the decline of legal aid in the UK
further exacerbate the problem. A few positive
improvements should also be noted, such as the

reduction of detention of children and families (though
the commitment to end child detention has not been met),
and the recent introduction of an automatic bail hearing
after four months of detention (though this is still an
extremely long timeframe and persons with prior criminal
convictions are excluded). While the use of alternatives to
detention is positive, the failure to use alternatives in
many cases, or to subject alternatives to regular and
rigorous review and the imposition of tagging despite its
severe impacts, remain matters of concern. Similarly,
while some other countries are increasingly implementing
more humane, community based alternatives, and despite
the clear economic and human rights-related benefits of
alternatives, the UK is yet to systematically do so and has
not developed alternatives to the extent that it could.3*

In general, access to the statelessness procedure is still
too limited especially for those in detention. Several cases
are often perceived by decision makers from an ill-fitting
asylum perspective, and often the situation of stateless
persons is easily misunderstood. Of significant concerniis
the failure of immigration officers to take any action when
they are or should be aware that a detained person is
stateless (unlike in asylum cases) and to acknowledge the
fact that in most cases of statelessness, return is
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intrinsically impossible. Importantly, the statelessness
procedure does not appear to be viewed by the UK
authorities as a protection tool, but rather as a
mechanism to regularise the stay of a small group of
otherwise un-removable persons. This perspective must
evolve in line with international human rights standards
and guidance on the 1954 Convention, which emphasise
state obligations to recognise and protect the human
rights of stateless persons and ultimately end their
statelessness.

Since detention may only be imposed as long as a clear
prospect of removal exists, this implies a due diligence
requirement to rule out statelessness prior to any
decision to detain and to actively review the cases of
detained persons for whom evidence of statelessness
may become clear during detention. An effective
approach to statelessness could play a crucial role to this
regard, preventing the incarceration of persons whose
returnis a priori infeasible. Currently this discovery is
often made many months or years after detention has
already been imposed. The prospect of removal is too
easily assumed to exist, and examination of personal
circumstances - including the juridically relevant fact of
statelessness - figure insufficiently or not at all in the
decision to detain (e.g. requesting a person to visit the
relevant embassies multiple times). The view to expulsion
is also of central importance for the length of detention
and use of alternatives to detention. Generally, the
average duration of immigration detention in the UK is
significantly higher than that of many other European
countries.

This means that persons whose citizenship status is more
complex, including those who are stateless or at risk of
statelessness are more likely to be detained for
disproportionately long periods. This is especially
concerning where the inability to return is not due to
one’s lack of cooperation, but because of some embassies’
systematic refusal to facilitate the return of their
nationals. Indeed, UK authorities are aware of these
‘difficult countries’, and the time spent in detention by
their citizens can be lengthy. What is more, in the case of
several countries, long-term detention does not lead to
any deportations. Here, administrative detention appears
to have become punitive in nature; to act as a deterrent
instead of a measure of supervision.

The provisions introducing the use of alternatives to
detention are partially a positive feature. Current
legislation does not specify the length of time for which
alternatives to detention can be used. This is a matter of
concern, especially with regard to electronic tagging,
which can actually be viewed as an alternative form of
detention. The curfew imposed by the HO on those who
are tagged is particularly controversial, and the courts
have determined that the HO has no authority to impose
such curfews. The requirement that any future decision

to detain should clearly consider whether an alternative
could be employed to reach a similar aim is almost never
mentioned in the decisions. There is much room for
improvement here. Also, a sound assessment of prevailing
vulnerabilities is essential to ensure the proportionality of
any decision to apply alternative to detention and to
detain. Such assessments must be carried out at the
outset of detention and also at regular intervals during
the detention period. Statelessness may well be
considered as one such vulnerability as it is a factor which
increases the likely length of detention while reducing the
likely success of removal attempts, in which case
detention should not be imposed.

One of the most important contributions the UK
government can make towards the lives of stateless
people is to end what has often amounted to a lifetime of
uncertainty. Without clear solutions, they will continue to
fear repeated detention, while also being unable to
return. Even when released, few stateless persons can
envisage a solution to their plight, and they are often left
to live aimlessly and invisibly on the margins of society.
Actively utilising the threat of detention to enforce their
cooperation to be removed is simply inhumane, but also
mostly ineffective. As UNHCR has highlighted, “for
detention not to be arbitrary, it must be necessary in each
individual case, reasonable in all the circumstances,
proportionate and non-discriminatory.”'”

Having made some meaningful reforms already, and with
the recent statelessness determination procedure in
place, the UK now can and should offer a durable solution
based on human rights principles to all stateless people in
the country.

Recommendations on identifying statelessness and the
statelessness determination procedure

The UK's statelessness determination procedure
should be transformed into a procedure through
which successful applicants receive protection they
are entitled to under international law (similar to the
refugee status determination procedure).

Applicants under the statelessness determination

procedure and stateless persons in other situations in

which their rights are at risk (including in removal and
detention contexts) should have access to legal aid so
they may receive appropriate advice and
representation.

3. Allstateless persons and persons at risk of
statelessness should have access to the statelessness
determination procedure, including those who have
previous criminal convictions. A past criminal record
isirrelevant to a finding of statelessness under
international law, and should not be the basis on
which recognition of statelessness is denied. As with
all criminal offenders, the criminal code - with its
inbuilt procedural and substantive safeguards -
should be the basis on which any risk to society posed

N
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by a stateless former offender is assessed and
regulated. Once statelessness is determined, and
where appropriate, Home Office decision-makers
should be afforded discretion to grant protection
status to individuals with criminal convictions,
including for ‘administrative’ offences such as
possessing false documents and/or working illegally
(offences which are likely to have been precipitated
by their situation of being stateless and in limbo). At a
minimum such individuals should be afforded a status
that allows them to live in dignity which ensures full
respect for their social, cultural and economic rights.
In order to enable the implementation of
Recommendation 3 above, the definition of
statelessness under the UK procedure should be
brought fully in line with the 1954 Convention
definition. As such, persons who fall under the
exclusion clauses which limit access to protection
under the 1954 Convention (but not human rights
law), should not be viewed as falling beyond the
scope of the definition of statelessness.

The UK statelessness determination procedure
should be made more accessible. In particular, the
application form to apply for stateless status should
be simplified and offered in a variety of languages.
This application form and notices announcing the
procedure should be made freely available, including
inimmigration detention centres.

The burden of proof in the statelessness
determination procedure should be shared between
the applicant and the decision-maker, and the Home
Office should utilise its resources to assist with
evidentiary assessment - including with regard to
securing responses to enquiries made of foreign
states.

Additional resources should be dedicated to
statelessness determination, expanding the size,
reach, capacity and expertise of the statelessness
determination team to avoid delays and improve the
quality of decision-making.

Where necessary, Home Office procedures and
policies relating to administrative detention should
be updated, adapted and brought in line with the
statelessness determination procedure. In particular,
there should be a clear referral system (referenced in
other relevant policies) to obligate immigration
officers to refer persons who may be stateless or at
risk of statelessness to the statelessness
determination team.

Recommendations related to the decision to detain,
ongoing detention and procedural guarantees

9.

Statelessness is ajuridically relevant fact in any
decision to remove or detain and the implementation
of such decision. Failure to adequately assess and
consider statelessness, can render such decision
arbitrary and disproportionate. Therefore,
statelessness must be identified at the point of the

10.

11.

12.

14.

decision to detain and on a continued basis. In
removal proceedings, where there is lack of clarity
around the nationality of an individual, or there is
reason to believe that an individual may be stateless
or at risk of statelessness, such individual should be
immediately directed to the dedicated statelessness
determination procedure. Failure to do sois likely to
render detention arbitrary.

The UK should not detain persons who have a
statelessness application pending, unless there are
clear and compelling reasons why detention is
necessary and in accordance with international law in
that particular case. The least restrictive alternative
to detention should be used wherever possible.
Screening a person’s identity, nationality, prospect of
removal or deportation and vulnerability should be
done thoroughly and in the earliest stage possible
before a decision to detain is made. Applying
detention when it could already have been
determined that removal or deportationis
unattainable is arbitrary. Immigrants serving criminal
sentences in prisons should have their likelihood of
deportation assessed during such time, not after
having served their sentence. Documents that might
become available in the future cannot justify
detention in the interim. Detention should always be
implemented as a last resort, after all alternatives
(starting with the least restrictive) are exhausted. If
the risk of absconding is high, alternatives to
detention can be employed. To facilitate screening,
checklists and guidance should be developed.
Immigration officers who make decisions to detain
should be trained to identify risk of statelessness so
such persons may immediately be referred to the
statelessness determination procedure. They should
also be trained to identify and act on other types of
vulnerability on an ongoing basis. All decisions to
detain should be subject to external and not only
internal assessment and review.

3. Detention should be for the shortest period of time

possible in every case. The government should follow
the call by the All Party Parliamentary Group on
Migration and introduce a 28-day maximum time
limit on immigration detention to end unlimited
detentioninthe UK.

Alternatives to detention should be reasonable, not
be used indefinitely, and subject to active reviews.
They should be subject to front-loaded case working
that ensures that people should i) be treated with
dignity, ii) be informed about the process and rights,
as well as responsibilities and possible consequences
for not complying with them, iii) be provided with
adequate legal advice, iv) receive material support to
be able to live in the community, and v) have their
cases individually managed. The use of electronic
tagging and curfew as an alternative to detention
should be reviewed in line with recent court
judgments. Migrants and asylum-seekers should be
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empowered and programmes and partnerships
should be built between Government and civil
society. The Home Office should investigate, develop
and pilot community-based alternatives similar to
those used in other jurisdictions.

. Conditions of detention should at all times comply

with the UKs international obligations and ensure
that detainees are safe, secure, in a clean and
sanitised environment, productively occupied, have
access to educational and recreational facilities and
toreligious and cultural expression. Detainees should
have adequate access to lawyers, NGOs, the UN,
religious organisations, visitors and monitoring
groups. When placing individuals in detention, the
proximity of facilities to their families and
communities must be taken into consideration and
subsequent transfers should be minimised and
justified at all times.

Recommendations related to removal, release from
detention and re-detention

16.

17/.

18.

19.

20.

Efforts at re-documentation should be subject to
reasonable limitations, both in terms of time and the
number of embassy presentations. After repeated
rejections or prolonged non-response, statelessness
should be assumed - and all corresponding rights and
benefits granted. People must not end up as victims
of a state’s reluctance to facilitate return.

The law should contain clear provisions outlining the
criteria for repeated detention and imposing a limit to
the number of times it may be applied as an
instrument to facilitate return. The total cumulative
period of detention should be recorded and
information made publicly available. Detention
should not be used as a means to enforce cooperation
with removal. Punishing non- cooperation in this way
is contrary to the administrative nature of
immigration detention.

Past efforts to deport should be considered more
strongly in any decision to re-detain or to grant bail,
both by the immigration-case-owners and by the
immigration courts.

Bail should be automatically reviewed more
frequently than every four months and detainees
with past criminal records should not be excluded
from this automatic review process.

All released detainees (who could not be removed
within a reasonable period of time), should be
granted at least a temporary legal status with
corresponding rights — including the right to work
and access social welfare - relevant to their situation.
Documentation which protects them from re-arrest
and detention should be provided in all cases, at least
until meaningful new facts or circumstances have
arisen.
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ANNEX

v dan

Table 1: Stateless leave applications by month of application3!®

Application  Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Total
2013 8 39 42 34 16 27 19 13 20 218
2014 16 22 18 17 20 84 28 49 49 32 76 67 478
2015 149 157 70 47 33 37 32 35 37 64 52 45 758
2016 33 51 54 138
1,592

Table 2: Percentage of detainees leaving detention due to removal by length of time31?
Percentage of detainees leaving detention due to being removed from the UK in 2015, by length of detention

3 days or less 55%
4 to 7 days

8 to 14 days 50%
15to 28 days 42%

29 days to 2 months 41%

2 months to 3 months 44%

3 months to 4 months 47%

4 months to 6 months LEYS

6 months to 12 months 40%

12 months to 18 months 42%

18 months to 24 months 37%

24 months to 36 months 32%

36 months to 48 months 27%
48 months or more 0%
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Table 3: Total enforced removals by country of destination®2°

ol iyl 2005 2006 2007 2008 2009

destination

Afghanistan 350 489 434 550 435 704 942 985 518 496 398 87
Eritrea 0 1 1 3 2 1 0 0 0 1 0 0
Ethiopia 5 20 34 37 29 16 18 10 11 6

Iran 63 111 102 122 137 77 65 62 27 18 9 23
Iraq 5 26 56 133 374 405 274 72 55 99 42 36
Occupied

Palestinian 1 1 0 2 0 0 4 1 0 1 0 1
Territories

Somalia 16 4 7 11 20 22 13 12 7 8 35 36
Syria 40 33 40 18 10 10 27 6 1 0 0 0

Table 4: Total voluntary departures3?!

Country of

destination Ab8E e

Afghanistan 244 445 542 434 441 497 527 415 364 257 135 97
Eritrea 0 0 0 6 10 8 1 1 5 1 0 3
Ethiopia 15 32 62 95 134 85 90 185 77 106 78 96
Iran 189 300 402 421 422 358 165 183 158 183 182 133
Iraq 433 793 1.736 428 533 747 303 292 382 327 236 166
Occupied

Palestinian 5 8 4 26 10 24 9 7 5 0 1 1
Territories

Somalia 16 18 41 27 16 13 8 13 9 11 1 2

Syria 2 26 72 55 26 28 53 36 18 4 4 1
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