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1. Introduction”

1.1 By letter of 21 December 2009, the EuropeanriCauHuman Rights (“the Court”) granted the
request of the Office of the United Nations Highn@uoissioner for Refugees (“UNHCRtp submit

a written intervention as a third party in the caélirsi and Others v. Italf(Application no. 27765/09).
UNHCR submitted its observations in March 2010.ldwing the relinquishment of jurisdiction by the
competent Chamber to the Grand Chamber on 15 FgbP@d 1, the Court informed UNHCR about the
possibility to submit new observations. Given tiportance of the legal issues raised by the presesg
as well as a number of developments since Marcl®,200MHCR hereby submits an updated intervention
which supersedes its initial intervention dated éha2010.

1.2 UNHCR has been entrusted by the United Nat®aseral Assembly with the mandate to provide
international protection to refugees and, togethigh governments, to seek solutions to the probtdm
refugees. Paragraph 8 of its Statute confers responsibiligruUNHCR to supervise the application of
international conventions for the protection ofugdes’ whereas Article 35 of the 1951 Convention
relating to the Status of Refugees (“the 1951 Cotiwa”)® obliges States Parties to cooperate with
UNHCR in the exercise of its functions, including particular to facilitate its duty of supervisitige
application of the provisions of the 1951 Convemfio

1.3 This submission addresses the practice andigasbn of “push-back” operations by the Italian
government (part 2), the situation and legal stafussylum-seekers and refugees in Libya (paring)tae
extra-territorial scope of the principle abn-refoulementind pursuant legal obligations concerning the
rescue and interception of people at sea (part 4).

2. Interception and Return at Sea: “Push-back” Pratices of Italy
2.1 Italy’s “push-back” operations

2.1.1 On 6 May 2009, the Italian government, inperation with the government of Libya, initiatee th
so-called “push-back” policy by intercepting pegplecluding those who may be in need of internatlon
protection, on the high seas and returning therittga. This policy was a departure from the pregiou
practice where Italian naval forces had regulaisgmhbarked such persons in Lampedusa or SiBlgsed
on UNHCR'’s estimates, in 2008 some 75% of seaasiin Italy applied for asylum, and 50% of those

Y This submission does not constitute a waiver, @sgor implied, of any privilege or immunity whitilNHCR and its staff enjoys

under applicable international legal instruments @atognized principles of international law.

! Statute of the Office of the United Nations HighmBassioner for RefugegldN General Assembly Resolution 428(V), Annex, UN

Doc. A/1775, 1950, para. http://www.unhcr.org/refworld/docid/3ae6b3628.html

2 Ibid. para. 8(a).

jThe 1951 Convention relating to the Status of Beés, 189 U.N.T.S. 13fttp://www.unhcr.org/refworld/docid/3be01b964.html
Ibid.

® Since 2006, UNHCR has implemented, together witlieroagencies, a project called “Praesidium”, fuhl the EU and the Italian

Ministry of Interior, to provide information and sistance to sea arrivals. See UNHO®efugee protection and international

migration: a review of UNHCR’s operational role irsouthern Italy — Pre-publication edition September 2009,

http://www.unhcr.org/4ac35c600.html




who applied received some form of protection aftegir claims were assessed in the Italian asylum
proceduré.

2.1.2  According to the Italian authoritié§rom 6 May to 6 November 2009, a total of nine rapiens
were carried out, returning a total of 834 persmnkibya® The precise modalities of the operations have
not been made public and were not otherwise fubgldsed to UNHCR. However, Italian officials have
provided some information to the media and in ttadidn Parliament. Furthermore, UNHCR collected
information by interviewing a number of witnesseshese “push-back” incidents.

2.1.3 Most of the “push-back” operations appeahd@awe commenced in the Strait of Sicily, within
Malta’s area of responsibility for search and resdthe “push-back” operations were carried outthljan
forces belonging to th€uardia di FinanzgTax and Customs Police), thMarina militare (Navy) and the
Guardia Costiera(Coast Guard). While such forces generally reporbther Ministries for their main
functions, for the purpose of these specific openat they were coordinated by the Ministry of the
Interior. Operational aspects were dealt with by Rolizia di Frontiera (border unit within the Police
Department). Based on information available to WRY it appears that the Tax and Customs Police
played a major role in the operations of 6 May,1883une, 4 July, 29 July, 12-13 August and 30 Augus
The Italian Navy carried out the operations of 9M4&y (with the vesséiSpica”) and 30 June-1 July (with
the vessetOrione” ). Together with the Tax and Customs Police, thkaih Coast Guard was involved in
the first “push-back” operations of 6 May and 4yJul

2.1.4  As stated by the Undersecretary of the Mipist the Interior during an official hearing beéoa
Parliamentary Committe®, neither an identification process nor an interviefathe persons in question
was carried out aboard the Italian vessels duffreg‘push-back” operatiors.It is thus unlikely that any
specific inquiry or individual assessment was mauahe whether such persons would be in need of
international protectiofAmong the persons who were pushed back to LibyaHOR was able to
interview four persons who subsequently arrivettaly, all of whom confirmed that they had beenkseg
protection and claimed they did indicate this esplg in one way or another, to the Italian autiesi
during the operations. While no official informatiégs available from Italian government sources lom t
nationalities or countries of origin of the persoesirned to Libya, UNHCR collected relevant infation
from the testimonies of persons involved in thedeats, including from those persons taken to Iy
Malta for medical reasons prior to the “push-baas, well as from those interviewed by UNHCR upon
their return to Libya. Based on such informationagppears that some “push-back” operations mainly
concerned people originating from countries sucB@®alia (the 12-13 August and 30 August opera}ions

 One of the declared aims of the “push-back” polieyto avoid tragedies at sea. On 20 August 200®, gersons of Eritrean
nationality were rescued by the Italian authoritesa rubber dinghy that had left Libya with 77et all of whom remain missing to
date. The survivors told UNHCR that they had bdghtsd by many vessels during their journey thabreedly lasted over twenty
days (see UNHCR Briefing Noted NHCR shocked by accounts of survivors from baagedy in Mediterranegr2l August 2009,
http://www.unhcr.org/4a8e963c9.htmdNHCR has also observed that after the stati@fpush-back” policy, migrants at sea appear
to be more reluctant to call for rescue, for fefb@ing returned to Libya.

" Under-Secretary of the Ministry of Interior, NittBranceso Palma, at the Chamber of Deputies on @derhber 2009,
http://www.interno.it/mininterno/export/sites/defditVassets/files/17/00116_palma_Soro_n._1-00280.p

8 To the best of UNHCR’s knowledge, the 9 “push-Bamberations involving a total of 834 persons dre tollowing: 6 May 2009
(231 persons), 8 May 2009 (77 persons), 9-10 Ma&392@163 persons), 18-19 June 2009 (72 personsjuBe-1 July 2009 (82
persons), 4 July 2009 (40 persons), 29 July 200%€tsons), 12-13 August 2009 (80 persons), 30 81209 (75 persons).

® This is based on the Italian news agencies (AN®pYrting on the specific incidents.

19 See transcript of the session of emitato parlamentare di controllo sullattuaziomell'accordo di Schengen, di vigilanza
sullattivita di  Europol, di controllo e Vvigilanza in materia  dimmigrazione 22 September 2009,
http://www.camera.it/_bicamerali/nochiosco.asp?pagi_bicamerali/leg16/schengen/home.htm

" European Committee for the Prevention of Torturd nhumane or Degrading Treatment or PunishmeRfT{(Report to the
Italian Government on the visit to Italy carriedtday the CPT from 27 to 31 July 2Q@8 April 2010, para. 13,
http://www.cpt.coe.int/documents/ita/2010-inf-14ggudf.

2 The CPT submits that “in sum, the procedures @ghMould not appear to be capable of establisiiregher among the migrants
there are persons in need of international pratec©On the contrary, it would appear that the ctpadelines issued by the Italian
authorities are that migrants who are intercepteska be pushed back, to the extent possible,gedvthey have not reached ltaly’s
territorial waters”Ibid., para. 33.




and Eritrea (the 30 June-1 July operatin{ther operations saw a prevalence of Nigeriazagit, or
involved several nationalities. Children were dfsmlved in some “push-back” operatioffs.

2.1.5 The persons affected by the “push-back” dmera were initially transferred from their
unseaworthy boats onto the Italian vessels. In stases they were taken to Libyan territory direbththe
Italian authorities (6 May and 30 August 2009). iDgrother operations, they were handed over by the
Italian authorities to Libyan patrol boats, thetdatoperated by joint Libyan and ltalian crews ae$een

by the operational Protocol between the two coeston joint patrolling®

2.1.6  Persons who had been pushed back and detaingtlyan centres or who had subsequently
managed to reach Italian territory have reportetd WHCR further details of such operations. A withes
told UNHCR that in order to transfer people to Hadian ship, everyone was led to believe they wdug
taken to Italy. A number of witnesses also told UDRIthat they were placed in handcuffs prior to the
hand-over to the Libyan authorities. Witnesseshef30 June-1 July and 12-13 August 2009 operations
alleged to UNHCR that excessive force was usedhduhie transfers. According to these allegatiorss a
result of the 30 June-1 July operation, six pedpien Eritrea reportedly required medical attentamce
handed over to the Libyan authorities. During thene operation, witnesses further reported that thei
personal items (documents, money and mobile phowesy seized® Eritrean and Somali witnesses
reported to UNHCR that they attempted to express explain to the Italian authorities their fear of
returning to Libya, but were nevertheless handedr.o¥wo witnesses of the August operations also
reported that several people jumped into the wiaterscape the hand-over to the Libyan vessel, Hait t
they were eventually recovered by Italian officet® forced them to board the Libyan ship.

2.1.7  Furthermore, among the persons who were pgushek to Libya and who subsequently managed
to reach Italian territory, at least four were deshrefugee status by the Italian authorities. ivéhose
granted protection originated from Ethiopia, whitee other two came from Somalia. This demonstrates
that, at least with respect to these persons,heh-back” operation brought with it a risk céfoulement
namely onward removal by Libya to face a risk afseeution’

2.1.8 During late 2009, UNHCR staff in Libya alsderviewed people who had reportedly been sent
back to Libya by or with the support of Italy aftieir interception at sea. In this process, tligniified
232 persons, of Eritrean or Somali nationality, where seeking or potentially in need of internagion
protection. UNHCR was able to complete the fulugefe status determination process only in the chse
73 persons (63 Eritreans and 10 Somalis). In altd8es, this resulted in recognition of refuge¢usta
under UNHCR’s mandate. The claims of the remairis§ people could not be finalized for several
reasons, including: (1) the relocation of detain®eghe Libyan authorities from one facility to dher; (2)
agreement by the Libyan authorities to allow UNHtRarry out refugee status determination intergiew
at only two of the 15 known detention centres (lsliarand Al Zawiya); and (3) Libya’s decision of Apr
2010 to require UNHCR to limit its activities inghcountry, precluding UNHCR from proceeding to
interview and consider claims by the remaining eyapits. For the 73 people recognised as refugees by
UNHCR, and for a potentially larger group among sthowhose claims could not be determined
conclusively, the “push-back” operations similachgated a risk afefoulement.

% 1n 2007 and 2008, Eritreans and Somalis were antbegmain groups of persons seeking asylum in ltey2008, of 1,867
decisions that year, 11% of Eritrean asylum-seekezge recognised as 1951 Convention refugees, vit8hh were granted
subsidiary protection. Concerning Somalis, of s@7d.8 decisions in 2008, 9% of Somali asylum-seelw@re recognised as 1951
Convention refugees while 87% were granted subyigiieotection. Recognition rates for both natiotiedi in 2008 were among the
highest in Europe. See Total Population of condertdNHCR, Refugees, asylum-seekers, IDPs, returnees, statpérsons, and
others of concern to UNHCR by country/territoryasy/lum end-2008http://www.unhcr.org/pages/4a0174156.html

14 For example, on 30 June-1 July, when UNHCR sawaat six children who were the subject of “pushkiaperations in a Libyan
detention centre. UNHCR’s database confirms thatettwere 3 Nigerian female unaccompanied minorsngnbe “push-back”
cases.

* See “Protocollo tra la Repubblica Italiana e la aGr Giamahiria Araba Libica Popolare Socialista’:
http://www.ilvelino.it/archivio/documenti/allegatdocumento_621.pddnd “Protocollo aggiuntivo tecnico-operativo abjmcollo di
cooperazione tra la Repubblica ltaliana e la Graam@hiria Araba Libica Popolare Socialista, pemfeggiare il fenomeno
dell'immigrazione clandestinahttp://www.ilvelino.it/archivio/documenti/allegatdocumento_622.pdf

® See UNHCR Briefing Notes, UNHCR interviews asylum-seekers pushed back to alibg4 July 2009,
http://www.unhcr.org/4a5c638b6.html

17 Official information obtained by UNHCR in the egise of its Mandate function in Italy (December 260May 2010).




2.2. Italy’s justification and/or legal basis for ts “push-back” operations

2.2.1 The terminology used by lItalian governmerficiafis to describe “push-back” operations has
varied!® and different legal bases have been cited infjisg this policy. In this context, the Italian
government has referred to the general principlécofoperation between state'S, underlining that all
such operations have been carried out in co-operatith and upon request of the Libyan governmint.
particular, reference was made to Article 7 of Rnetocol against the Smuggling of Migrants by LaBda

and Air supplementing the United Nations Conventigrainst Transnational Organized Criffiénviting
States Parties to “co-operate to the fullest exfgrgsible to prevent and suppress the smuggling of
migrants by sea in accordance with the internatitaa of the sea® Further reference was made by
ltaly* to Article 8 of the above-mentioned Protocol ailogvStates Parties to board and search a vessel
that is without nationality, where there are readd® grounds to suspect that the vessel is engagbe
smuggling of migrants by séalf evidence confirming the suspicion is found, agpiate measures may
be taken in accordance with relevant domestic aretriational law??

2.2.2  Neither the general principle of “co-operatietween states” nor the abovementioned Protocol
against the Smuggling of Migrants by Land, Sea a&mdexempt states from complying with other
international standards or treaty obligations.dctfthe above-mentioned Protocol requires StedeseB to

act in accordance with international law, includimgman rights law, when boarding and searchingelgess
without a flag>™ Moreover, regard must be given to the generalifgpulause” contained in Article 19 of
the Protocol in which explicit reference is madehte 1951 Convention/1967 Protocol and the priecadl
non-refoulementontained thereiff

2.2.3 As a further legal basis for this policy, thalian government has invoked the Co-operation
Protocol, signed with Libya on 29 December 2007, i implementing protocol of 4 February 200%s
well as the Treaty on Friendship, Partnership aneb@eration with Libya of 30 August 2008 (ratifiegt
Law n. 7 of 6 February 2009), which provides iniélg 19 for an “intensification of the ongoing co-
operation in the context of the fight against tamm, organized crime, drug trafficking and clartdes
migration”?® The Treaty and Protocols do not define the categoof persons to be re-admitted or
delineate the modalities of re-admission and lgmcHic safeguards for persons in need of inteomaii
protection. Bilateral agreements between lItaly bifnya are without prejudice to their other inteinagl
legal obligations in particular with regardrion-refoulement

8 The terms used to describe a “push-back” operétiare included respingimentd(non admission at the border) anitbnsegna
(handing back).
1 Oral information provided by the Minister of Initen, Senato della Repubblica, XVI Legislatura, 24d8uta pubblica di lunedi 25
maggio 2009, Resoconto. Sommario & stenograficolpgp4,http://www.senato.it/service/PDF/PDFServer/BGT/003@0.pdf
2 UN General AssemblyProtocol against the Smuggling of Migrants by LaS@a and Air, supplementing the United Nations
Convention against Transnational Organized Critt'e November 200(ttp://www.unhcr.org/refworld/docid/479dee062.html
2L Undersecretary of the Ministry of Interior, NittBranceso Palma, at the Chamber of Deputies on 24erhNber 2009,
?Zttp://www.interno.itjmininterno/export/sites/deftiiin/assets/fiIes/17/00116 palma_Soro_n._1-00260.p

Ibid.
% UN General AssemblyProtocol against the Smuggling of Migrants by LaS@éa and Air, supplementing the United Nations
2C40nvention against Transnational Organized Crit@ November 2000, Article 8(7).

Ibid.
% The principle ofnon-refoulements also enshrined in art. 19, para. 1 of thedtalimmigration Consolidated Text/Testo unico
immigrazione (Legislative Decree n. 286/98), whiehds: “In no case expulsions or rejections magrdered towards a country in
which the foreigner could be subject to persecufimmeasons of race, sex, language, citizenshljgion, political opinions, personal
or social circumstances, or could risk being semwards to another country in which he or she wautl be protected from
persecution.”
% “Nothing in this Protocol shall affect the othéghts, obligations and responsibilities of Stated adividuals under international
law, including international humanitarian law andernational human rights law and, in particulaheve applicable, the 1951
Convention and the 1967 Protocol relating to thetust of Refugees and the principle of non-refoutenas contained therein.” UN
General AssemblyRProtocol against the Smuggling of Migrants by LaBda and Air, Supplementing the United Nations €oinon
against Transnational Organized Cripte5 November 200(ittp://www.unhcr.org/refworld/docid/479dee062.html
2" senato della Repubblica, XVI Legislatura, 2144sagubblica di lunedi 25 maggio 2009, ResocorvmiBario & stenografico, p.
1-24. Oral information provided by the Ministerloferior, available at:
http://www.senato.it/service/PDF/PDEServer/BGT/002@0. pdf
% genato della Repubblica, op.cit. fin 6. This Tyeafers to the Co-operation Protocols of 29.1272(Reference is also made by
Italian officials to the Additional Technical-Opéianal Protocol of 4. February 208gwhich is not a publicly available document).
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2.2.4  UNHCR cannot establish with certainty whetlerthe present case, the “push-back” operations
concerned persons who were rescued at sea or weimtercepted, independent of any distress calls o
rescue situation, for the purpose of preventinegiatar migratiorf.

2.2.5 If the Iltalian “push-back” operations wererrimal out in the context of border surveillance
activities, the Schengen Border Code (“SBC”) wohtd applicable. The SBC explicitly recalls member
states’ obligations under international law, in tigatar with reference to the principle dafon-
refoulement®

3. The Situation and Legal Status of Asylum-seekerand Refugees in Libya: Access to
Territory, Access to Procedures, Reception Conditios and Treatment of Children

3.1 Preliminary observations

3.1.1 UNHCR notes that, in line with its establdlmase-law’ the Court will examine the present case
in light of the circumstances prevailing in Libyathe time of the expulsion of the applicants. Twurt

will have regard to information which has comeigiht subsequent to the expulsion insofar as it brepf
value in confirming or refuting the assessment thats been made by the respondent of the well-
foundedness or otherwise of the applicants’ feArordingly, section 3 of this submission includes
information about the situation in Libya after ttiate of the “push-back” operation in question, May
2009, which is relevant to issues before the Coutie present case.

3.1.2  For the purposes of this submission, howeM®&HCR does not provide detailed information
about the situation prevailing in Libya as of thegent date. This is because these circumstantée, w
significant in their impact on asylum-seekers agfigees, are not directly relevant for the purpafsthe
Court’s task in assessing the risk which prevadethe time when the “push-back” operations wereiaz
out in 2009 and, in particular, for determining whze Italian authorities knew or ought to have Wnaat
that time.

3.1.3 It is noted, by way of background informatidimat the recent outbreak of violence in Libya in
February and March 2011 has seriously prejudicedfarther undermined the legal and practical situmat

of refugees and asylum-seekers in Libya. The ctuwelatile conditions have significantly heightertbe
risk of further displacement within and beyond Mo&frica. There are increasing numbers of people
fleeing Libya who are unable to return to their mivies of origin, including refugees and asylumksze
from countries such as Eritrea, Sudan and Sonlalimay also be anticipated that significant numhfrs
Libyans may flee by land or sea, and seek intesnatiprotection in neighbouring countfieer in Europe.

29 A decree of the Minister of Interior of 14 July@containing provisions related to illegal immigpa foresees the stopping of
vessels suspected of being used in the transportafi irregular migrants, also in view of their pide diversion to the ports of
departure (art. 7, par. 2),
http://www.stranieriinitalia.it/briguglio/immigra@mne-e-asilo/2003/settembre/decreto-mininterno-D8-html#_ftnl

%0 European UnionRegulation (EC) No. 562/2006 of the European Paréat and of the Council of 15 March 2006 estabtighi
Community Code on the rules governing the movewfepérsons across borders (Schengen Borders CddeMarch 2006, No.
562/2006 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do2®J:L:2006:105:0001:0032:EN:PDF

%1 European Court of Human Rightsruz Varas and Others v. Swed@pplication No. 15576/89, Plenary judgment of i2@rch
1991, paras. 75-76ttp://www.unhcr.org/refworld/docid/3ae6b6fel4.htnVilvarajah and Others v. The United Kingdom
Application Nos. 13163/87/ 13164/87/ 13165/87/ 1884/ 13448/87, Chamber judgment of 30 October 19®dra. 107,
http://www.unhcr.org/refworld/docid/3ae6b7008.htmMamatkulov and Askarov v. Turkéypplication No. 46827/99 and
46951/99, Grand Chamber judgment of 4 February 2p8&. 61http://www.unhcr.org/refworld/docid/42d3ef174.htnvl v. Russia
Application No. 20113/07, Judgment of 4 Decemb&@& @ara. 81http://www.unhcr.org/refworld/docid/493e39922.html

%2 UNHCR, UNHCR prepares for possible massive influx to Egypm Libya News stories, 18 March 2011,
http://www.unhcr.org/4d83657f9.htniFurther information about the developing situatioribya and the resultant displacements is
available continuously owww.unhcr.org




3.2 Legal and administrative framework

3.2.1 Libya has ratified a number of internatiohaman rights instrumentsand is party to the 1969
Organization of African Unity (OAU) Convention Gawvéng the Specific Aspects of Refugee Problems in
Africa and the African Charter on Human and PedpRights. Libya has not acceded to the 1951
Convention or the 1967 Protocol. The Basic Peoflelsgresses, which exercise its authority basetthen
Declaration on the Establishment of the Authority toe People of 197%, is designated with sole
jurisdiction over the ratification process. Treatito which Libya accedes, following ratificatiog the
Basic People's Congresses, acquire binding forddade legal precedence over the provisions of dtime
legislation. A number of Libya’'s international humaights obligations are reflected in subsequently
enacted domestic legislation, such as @reat Green Charter of Human Rights in the Jamghirof
1988° andLaw No. 20 for the Promotion of Freedom of 1994w No. 20)*® Nevertheless, various reports
have continued to express concern over the impl&tien of Libya’s international legal obligations,
particular as related to civil and political righifs

3.2.2 No domestic asylum legislation has been adhmnd there are no national asylum institutions
and processes. References to asylum in existingesliicnlegislation are made in Article 11 of Libya’'s
Constitutional Declaration of 196%,which states that “the extradition of politicafugees is prohibited,”
and in Article 21 ofLaw No. 20which contains a reference to the principlenof-refoulement’ In 2006,

the Ministry of Justice established a National LleGammittee, tasked with the drafting of national
legislation on asylum. A draft text was preparedhat end of 2007, and UNHCR was invited to provide
comments on the conformity of the draft with inteional standards. While UNHCR’s comments were
largely incorporated by the drafting committee,fadher progress has been made in advancing theobil
the next stage of deliberation and eventual adoptio

3.2.3 In the absence of a national asylum systaylum-related activities have been carried out
exclusively by UNHCR and its partnef&This included the examination of any requests niadébya for
international protection, which have been considgrersuant to UNHCR’s mandate. The absence of a
cooperation agreement between UNHCR and the Lilg@rernment formally establishing UNHCR’s
presence and operations in the country has meanUtRHCR’s operating environment in recent years ha

% Those include: the International Convention onHlimination of All Forms of Racial Discriminatiofin 1969), the International
Covenant on Economic, Social and Cultural Right87@), the International Covenant on Civil and Rt Rights (1976),
Convention on the Elimination of All Forms of Diguoination against Women (1989), the Convention @&tal orture and Other
Cruel, Inhuman or Degrading Treatment or Punishr{i989) and Convention on the Rights of the Chilgi9@). In 2004, Libya also
signed the International Convention on the Pratectif the Rights of All Migrants Workers and Membef Their Families, and the
Optional Protocol to the Convention on the Elimioatof All Forms of Discrimination against Womeribla has also acceded to the
United Nations Convention against Transnational aDized Crime, and its two Protocols on migrant sgling and human
trafficking.

%  Declaration on the Establishment of the Authorityf the People [Libyan Arab Jamahiriya], of 1977,
http://www.unhcr.org/refworld/docid/3ae6b4ecl14.html

% Great Green Charter of Human Rights of the JanyahirEra [Libyan Arab Jamahiriya], 12 June 1988,
http://www.unhcr.org/refworld/docid/3dda540f4.htrithe principles of the Charter are supposed tmberporated into every law in
accordance with the Law No. 5 of 1991 on Implemtmaof the principles of the Great Green Chartar iuman rights in the
Jamahiriya era. [Libyan Arab Jamahiriya], July 19&1p://www.unhcr.org/refworld/docid/3defab9f2.html

% The Law No. 20 for Endorsement of freedom (198tth://www.unhcr.org/refworld/docid/3dda542d4.html.

% UN Human Rights Committee (HRCJonsideration of reports submitted by States partiader article 40 of the Covenant:
International Covenant on Civil and Political Rightconcluding observations of the Human Rights Citt@en Libyan Arab
Jamabhiriyg 15 November 2007, CCPR/C/LBY/COHtp://www.unhcr.org/refworld/docid/474aa9ea2.html

3 Constitution Proclamation [Libyan Arab Jamahiriyh] December 196@ttp://www.unhcr.org/refworld/docid/3ae6b5a24.html

% The Law No. 20 for Promotion of Freedom, Articlé: 2Great Jamahiriya provides shelter for opprespedple and those
struggling for freedom. It is prohibited to extridio any destination refugees seeking safetyrimadaiya”.

40 UNHCR has been present in Libya since 1991, Ihitisnder the auspices of UNDP, and since 2002%petidently of UNDP. The
government has not yet agreed to lend any offrei@gnition or status under international law toHDR’s presence in the country.
UNHCR collaborates with a number of government aities and NGOSs in carrying out its activitiesttireclude capacity-building,
refugee status determination, seeking access &nfait asylum-seekers in detention, screening awdilipg of new arrivals to
identify persons in need of protection, finding ahie solutions for refugees (mainly through resetént to third countries which are
willing to offer places to those refugees identfi@s being in need of resettlement), and the ingmant of conditions in detention
centres, as well as some care and maintenancatiastifor persons of concern. UNHCR in 2009 sigaequadripartite agreement
with International Centre for Migration Policy Ddepment (ICMPD), the Italian Refugee Council (ClRhd International
Organization for Peace and Relief (IOPCR).




been unpredictable, and the execution of its ptime functions ad-hoc and unsystematin this regard,

in April 2010, the Libyan government told UNHCR ¢tse its office in Libya and to halt its activiie
reiterating this request in June 2df@ollowing negotiations with the authorities, UNH®Rs allowed to
resume a limited scope of work, but only for theeatly registered caseload, impacting the movemeaht a
activities of its personnel.

3.3 Entry into Libya and access to UNHCR's refugestatus determination procedure

3.3.1 Libya is both a country of destination arahsit for many seeking employment or an exit ptint
Southern Europe. This migratory movement for maegry has included persons who have fled their
countries for fear of persecution, as well as sibus of generalized violence resulting in seri@unsl
indiscriminate threats to life, physical integrity freedom and are in need of international pratact

3.3.2 Entry into Libya is regulated Hyaw No. 6, Regulating Entry, Residence and ExiFafeign
Nationals to and from Libya of 1987 (Law No.*6)The Law prescribes that persons violating Libya’s
legislative entry provisions are subject to finesl amprisonment of up to three months. It alsoustifes

the grounds for the deportation of foreign natisnaicluding entry without a visa and overstay witha
valid residence permit. In reality, very few asyhseekers (primarily Iragi nationals) enter the doun
through the airports and other official border gmoints with valid documentation. The majority enthe
country through irregular means; the most commanerdor persons fleeing from Sub-Saharan Africa in
recent years has been from Sudan and Chad, abes®athern Libyan desert. Others have entered from
Niger and Mali. In the majority of cases, traveti@ntry have been facilitated by smuggling networks

3.3.3 The government’s response to irregular eatrgr recent years has been further shaped by an
increasing trend of attempted irregular exit frdra tountry through the Mediterranean sea routes.

3.3.4  The sizeable migrant population, estimate8G@9 at some 1.3 millioff,has been perceived by
the authorities as a serious problem. Libyan effeot manage population flows into and through the
country led to the intensification of border sulagice and a clampdown on smuggling networks. & th
absence of national asylum legislation and pro@sjuasylum-seekers attempting to enter Libya in an
irregular manner have generally been consideregjall migrants, and subject to detention in “alien
holding/accommodation centres” in accordance with provisions ot.aw No. 6 The same practice was
applied to persons caught in the “push-back” mowemef 2009.

3.3.5 Until April 2010, individuals wishing to appfor asylum in Libya were required to approach
UNHCR'’s only representation in the country in Tihipavhere their protection needs and status were
determined in accordance with UNHCR’s mandate. &foee, asylum-seekers detained in
detention/holding centers throughout the countryew®t able to contact UNHCR, unless encountered by
UNHCR in the course of a visit to one of theselfaes. As of April 2010, UNHCR was only authorizéasl
deal with the registered population at that dawMsylum applications could therefore not be teggsl.
Furthermore, visits to detention facilities by UNRGlso ceased in April 2010. Since February 2011,
UNHCR has been obliged to withdraw its internatlostaff members from Libya, and its Libyan staff
members have been severely constrained in theik wnd movements, due to the violence and general
disruption to normal activities.

41 The extent of this vulnerability was undersconediirecent note verbale from the Department oftatiional Organization of the
General People’s Committee for Foreign Liaison amernational Cooperation, addressed to the Offitehe United Nations
Development Programme (UNDP) in Tripoli, questi@nin particular: UNHCR'’s acquisition of an officearate from UNDP, the
signing of an agreement on joint humanitarian &@& with the International Organization for Migian (IOM), and the issuance of
refugee documentation.

42 UNHCR UNHCR says ordered to close office in Lipaws stories, 8 June 20H0tp://www.unhcr.org/4c0e79059.html

43 As at December 2009, there were some 9,000 refugyersich include some 40% Palestinians, 30% Irat®8p Sudanese, 7%
Somalis and 6% Eritreans, and 7% others) as wedoage 3,700 asylum-seekers (comprising 41% Erisred8% Sudanese, 14%
Iraqis, 13% Somalis and 14% other) registered WXHCR in Libya.

44 Seehttp://www.globaldetentionproject.org/fileadmin/adcibya_Law No. 6 _of 1987 EN_1_.pdf.

45 UN Development Programmérab Human Development Report 2009: Challengesumah Security in the Arab CountrjeRily
2009, http://www.unhcr.org/refworld/docid/4a6f0ad82.html




3.4 Reception and detention conditions

3.4.1 In and before 2009 and 2010, persons comgiddlegal migrants were detained in Libya in
“holding/accommodation centres” across the count¥hile conditions varied from centre to centre, tos
of those to which UNHCR was able to have access vedrvery low standard. They suffered from
overcrowding and inadequate sanitation and heailthittes. These conditions were exacerbated by the
“push-back” movements, which caused further ovevding, and a subsequent deterioration of health and
sanitation conditions, triggering an increased rfeetasic, life-saving assistante.

3.4.2  Three witnesses of “push-back” operatiorsriui¢wed by UNHCR reported that once persons had
been handed over to the Libyan authorities andsteared to different detention centres, they sefier
beatings and ill-treatment. Despite such repamtthe context of discussions over the “push-bamificy,

the Italian government in May 2009 expressed tleevwthat Libya was a safe country for asylum-seekers
and refugee$’

3.4.3  AlthoughLaw No. 6provides for a maximum detention sentence in Libyahree months for
illegal entry, detention periods ranged in pracfiten a few months to two years, and were oftenbget
arbitrary decisions of the relevant centre’s adstration. Since 2008, UNHCR secured the releasemwie
640 refugees and asylum-seekers from various centkhile UNHCR in 2009 was granted increased
access to the centres (15 centres throughout timetrgoas of October 2009§,such access was on an ad-
hoc basis. Moreover, UNHCR did not have accesshéolorder zones in southern Libya, where the
majority of asylum-seekers enter the country. Timsted UNHCR'’s ability to identify those in need o
international protection at entry points, whereditians have long been reported to be extremely.fbo

35 Protection fromrefoulement in Libya

3.5.1 UNHCR has not recorded or documented speitificients, based on its own observations, of
deportations of refugees and asylum-seekers frofmyaliover recent years. However, restricted
opportunities to observe or receive information wbborder practices, and other constraints on its
activities, have meant that UNHCR has not beenposition systematically to monitor removals.

3.5.2 The Libyan and Eritrean governments repoytedhcluded an agreement for the return and re-
admission of Eritrean nationals, which may haveoser consequences for Eritreans in Libya. Based on
reports about abuse and ill-treatment by the Eitrgovernment of individuals, in particular thosectbly
returned to Eritrea, UNHCR has urged states toctsercaution when considering return of Eritreans t
their country of origir?’

3.5.3 UNHCR has issued Guidelifkqattached as Annexes 1 and 2) documenting thes rigk
persecution and other forms of serious harm thatimee to threaten many people in both Eritrea and
Somalia. At the relevant date and currently, UNHE&Risiders that the forced return of persons seeking
international protection from either country (Soiaalr Eritrea) to their countries of origin, ordountries
from which they may be so returned, is likely toibvdreach of the principle afon-refoulement.

3.5.4  On two occasions, in February and June 2088JCR was obliged to intervene at both local and
central levels to stay reported preparations fer deportation of groups of several hundred Erisgan

6 See also Human Rights Watéhyshed Back, Pushed Around: Italy's Forced RetfifBaat Migrants and Asylum Seekers, Libya's
Mistreatment of Migrants and Asylum Seekers 21 September 2009, 1-56432-537-7,
http://www.unhcr.org/refworld/docid/4ab87f022.htngara XVI Migrant detention Centres: Conditionsd aAbuses; and Human
Rights WatchWorld Report 2010 — Liby&0 January 201@ttp://www.unhcr.org/refworld/docid/4b586ceac.html 539;

Press release of Commissioner Malmstrém, "EU and byd.i cooperate on migration",
06/10/2010, at: http://ec.europa.eu/commission_2Zi0B4/ malmstrom/news/archives_2010_en.htm.

47 Oral information provided by the Minister of Inier. Senato della Repubblica, XVI Legislatura, 24dduta pubblica di lunedi 25
maggio 2009, Resoconto. Sommario & stenograficgepd.-24http://www.senato.it/service/PDF/PDFServer/BGT/003@0.pdf

48 Misrata, Zleitan, Zawyia, Garabuli, Surman, TowistZuwara, Bangalzi, Ajdabia, Sirt, Ben Waleed, ldufSabha, Brak and
Gunfoda.

4 Human Rights WatchPushed Back, Pushed Around: ltaly's Forced ReturrBoat Migrants and Asylum Seekers, Libya's
Mistreatment of Migrants and Asylum SeekgisSeptember 200Bitp://www.unhcr.org/refworld/docid/4ab87f022.html

%0 See Annex 1, UNHCR$JNHCR Eligibility Guidelines for Assessing the mttional Protection Needs of Asylum-Seekers from
Eritrea, April 2009, http://www.unhcr.org/refworld/docid/49de06122.hiipl 33.

*1 Ibid; Annex 2, UNHCR,Displacement and international protection needsSofnalis, in particular, Somalis originating from
Mogadishy October 2009.




including persons registered with UNHCR, from théstdta centré® In January 2010, UNHCR was
alerted by a number of human rights organizatianseported preparations for deportations of Eriteea
from Misrata, Surman, Zawya and Gruble-2 centrdge Toncerns were triggered by reports of visits to
those centres by Eritrean Embassy officials. Thaidees approached by the visitors included bothgres
registered as UNHCR mandate refugees, and thosgehaicreened by UNHCR. Reports further alleged
the use of force by detention centre officials aeicing Eritrean nationals to complete forms, belieto

be part of the preparation of a forcible return ratien. Human Rights Watch subsequently issued a
statement expressing concern about the risk ofopsrsvith protection needs amongst the group being
prepared for forcible return to Eritréh. UNHCR, having subsequently secured access te thestres,
confirmed that visits by Eritrean Embassy officiaksd taken place. However, it could not be estabtis
from interviews with the centre’s detainees andatthorities whether those actions were indeecetnio
removal plans. According to the Libyan authoritidse forms in question were distributed to verifye t
detainees’ wish to remain in Libya for the purpo§erganizing employment (labour) opportunitiessiadg

the centres.

3.5.5 While the Libyan government has assured UNHIGR no deportation plans exist for Eritreans,
the incidents outlined above demonstrate the uigteddlity of an environment characterized by thel

of an established asylum system, and where adrteo/entions are often the only means of attempting
offer protection fronrefoulement.

3.6 Treatment of asylum-seekers and refugees in Ly

3.6.1 The concept of refugee protection is not comgnunderstood in Libya and public opinion does
not distinguish refugees from economic migrantsfuBees and asylum-seekers, particularly those from
Sub-Saharan Africa, are often subject to xenophatiacks and portrayed in the media as responfible
the increase in illegal migration into the countigiminal behaviour and social misconduct.

3.6.2 No formal status is accorded by the governnerindividuals following their registration as
mandate refugees by UNHCR. While their presentelésated, it is on the understanding that theiy $¢
temporary. UNHCR'’s attestation letters are not argatee of protection from violations of rights, as
holders have been imprisoned for lack of governamsued documentation, and illegal entry into the
country. While refugees and asylum-seekers are tabéecess public education and medical facilities,
the absence of a regularized status, access tanawodation and employment is severely restricted,
leaving many vulnerable to abuse and exploitati®@milarly, access to legal remedies is limitede do
the unavailability of legal representation servides refugees and persons seeking asylum; ande&o th
refugee population’s fear of exposure and subsearesst on grounds of their ‘unlawful’ entry artdysin

the country.

3.7 Availability of durable solutions

3.7.1 Voluntary repatriation remains impossible fioany refugees in Libya, particularly for Eritreans
and Somalis, in view of conditions in their couegriof origin. The absence of a national asylum éaark

in Libya, and the fact that no legal status is tgdro refugees recognised by UNHCR under its menda
has made local integration generally difficult orpiossible in Libya. Resettlement to third countties
remained very limited in number, as resettlemenintes have to date made few places available for
resettlement from Libya, although this remains trdy available durable solution in the current
environment.

3.7.2  The provision of asylum remains a state nesibdity. UNHCR considers that Libya does not at
this point have either the legal framework or ingtbnal capacity to ensure the protection of asylu

52 See also Amnesty International, Amnesty International Report 2009 — Eritrea28 May 2009,

http://www.unhcr.org/refworld/docid/4alfadeec.html
% Human Rights Watch, Libya: Don't Send Eritreans Back to Risk of Torturel5 January 2010,
http://www.unhcr.org/refworld/docid/4b5578333b.html




seekers and refugees. The already fragile asyltuatsin in Libya was further exacerbated by theshpu
back” practice’?

4, Extraterritorial Protection from Refoulement

4.1 The extraterritorial scope of the principle ofnon-refoulement under Article 33 (1) of the
1951 Convention

4.1.1  The obligation of states not to expel orne{gefoulen a person to territories where his/her life or
freedom would be threatened is a cardinal protagirinciple, most prominently expressed in Arti8& of

the 1951 Convention. Article 33 (1) prohibits esafrom expelling or returninggfouler) a refugee in any
manner whatsoever to a territory where s/he woaldttrisk of persecution. The prohibitionrefoulement
applies to all refugees, including those who hagt lreen formally recognised as such, and to asylum-
seekers whose status has not yet been deterrfined.

4.1.2  The territorial scope of Article 33 (1) istnexplicitly defined in the 1951 Convention. The
meaning, purpose and intent of the provision demnatess in UNHCR’s view, its extraterritorial

application, e.g., to situations where a state aatside its territory or territorial watetf$Furthermore, the

extraterritorial applicability of human rights ofitions contained in various instruments suppdns t
position (further detailed below).

4.2 The extraterritorial scope of the principle ofnon-refoulement in human rights law

421 The complementary and mutually reinforcingure of international human rights law and
international refugee law speak strongly in favair delineating the same territorial scope for all
expressions of thaon-refoulemenprinciple, whether developed under refugee or hungints law. The
extraterritorial applicability of the principle ofon-refoulemenis firmly established in international human
rights law. This has been confirmed by the Intdomal Court of Justicd” The United Nations Human
Rights Committee has affirmed that the principlenoh-refoulementieveloped under the International

 The establishment of an effective protection sysia Libya, would require, among other steps, itsession to the 1951
Convention and the adoption of appropriate asylagislation, the creation of a competent asylum aitsh the improvement of
reception and detention conditions for refugeesraigtants, as well as ensuring UNHCR's full acaespersons who are or may be
seeking international protection, including thosédhin detention.

%5 EXCOM, Conclusion No. 6 (XXVIII), 1977, para. (EXCOM Conclusion No. 79 (XLVII), 1996, para. (FXCOM Conclusion
No. 81 (XLVII), 1997, para. (i)attp://www.unhcr.org/pages/49e6e6dd6.htBee also, Note on International Protection (sttechby
the High Commissioner), A/AC.96/815, EXCOM Reports, 31 August 1993, para. 11,
http://www.unhcr.org/refworld/docid/3ae68d5d10.html

%6 UNHCR, Advisory Opinion on the Extraterritorial Applicatioof Non-RefoulementObligations under the 1951 Convention
relating to the Status of Refugees and its 1967 toeo January 2007, paras. 26-31,
http://www.unhcr.org/refworld/docid/45fl7alad4.htmiSee also UNHCR,Gene McNary, Commissioner, Immigration and
Naturalization Service, et al. (Petitioners) v. Han Centers Council, Inc., et al. (RespondentsiefBAmicus Curiae of the Office of
the United Nations High Commissioner for Refugeas $upport of RespondentsOctober 1992, p. 8-13,
http://www.unhcr.org/refworld/docid/3f336bbc4.html

57 Judgment of the International Court of JusticeCimse Concerning Armed Activities on the Territofytee Congo (DRC v.
Ugandg, (2005) ICJ Gen. List No. 116, 19 December 208&ra. 180,http://www.icj-cij.org/docket/files/116/10455.pdAlso,
Advisory Opinion of the International Court of Jast in Legal Consequences of the Construction of a Walthen Occupied
Palestinian Territory, (2004) ICJ Gen. List No. 131, 9 July 2004, http://www.icj-
cij.org/docket/index.php?pr=71&code=mwp&pl=3&p2=48gb&case=131&k=5apara. 111, and International Court of Justice,
Order on the Request for the indication of provisibmeasures, Case concerning Application of therirational Convention on the
Elimination of All Forms of Racial Discriminatiolsgorgia v. Russian Federatigr(R008), ICJ Gen. List No. 140, 15 October 2008,
para. 109http://www.icj-cij.org/docket/files/140/14809.pdf
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Covenant on Civil and Political Rights applies nyderritory under a State Party’s jurisdictiondan any
person within a State Party’s actual control, jpexgive of his/her physical locatich.

4.2.2  Similarly, the United Nations Committee agaifiorture found that the prohibition afoulement
contained in Article 3 of the Convention againsttlice and Other Cruel, Inhuman or Degrading Treatme
or Punishment applies to all people under a StateyB de factocontrol>® Relevant in this regard is the
Committee’s view in the case 6fH.A. v. Spaifi° where the Committee observed that Spain had dontro
over persons on board a vessel from the time teeelavas rescued and throughout the identificatimoh
repatriation process that subsequently took pladée Committee confirmed that the rescued passsnger
were within the jurisdiction of Spain and that Spavas under the duty to respect the prohibition of
refoulemenentailed in Article 3 of the Convention againsttlice **

4.2.3 The concept of jurisdiction is also used @gional human rights instruments to define the
territorial scope of their application. The Intem@rican Commission on Human Rigftshe European
Court of Human Right§ and the CP¥ have developed similar interpretations of the epncof
jurisdiction as mentioned above.

4.2.4  More particularly, in a case involving théerteption, on the high seas, by the French Nawy of
ship flying a Cambodian flag and the detentionhef ¢rew on that ship under the control of Frendiciafs

until an harbour in France was reached, the Euro@aurt of Human Rights observed that France had
“exercised full and exclusive control over the fdhand its crew, at leaste factg from the time of its
interception, in a continuous and uninterrupted meanuntil they [the crew members] were tried in
France,” and concluded that the applicants wemectffely within France’s jurisdiction for the purges of
Art. 1 of the European Convention on Human RigHECHR”). %

8 UN Human Rights Committee (HRQ}eneral comment no. 31 [80], The nature of the garlegal obligation imposed on States
Parties to the Covenant 26 May 2004, CCPR/C/21/Rev.1/Add.13, para. 10,
http://www.unhcr.org/refworld/publisher, HRC,GENERAL78b26ae2,0.htmSee the decisions of the Human Rights Commitiee i
Lopez Burgos v. Uruguay.N. Doc. CCPR/C/13/D/52/1979, 29 July 1981, pa®&3 andCeliberti de Casariego v. Uruguay.N.
Doc. CCPR/C/13/D/56/1979, 29 July 1981, para. 18e& Concluding Observations of the Human Rightsi@ittee, Israel, U.N.
Doc. CCPR/C/79/Add.93, 18 August 1998, para. 10 bhN. Doc. CCPR/CO/78/ISR, 21 August 2003, para. $&e also,
Concluding Observations of the Human Rights Conaejttnited States of America, U.N. Doc. CCPR/C/@@/A0, 3 October 1995,
para. 284 and U.N. Doc. CCPR/C/USA/CO/3/Rev.1, E8dinber 2006, para. 10. The International Coudusfice has confirmed
that the ICCPR is applicable in respect of actsediop a State in the exercise of its jurisdictiots@e its own territory, see the
Advisory Opinion of the International Court of Jast in Legal Consequences of the Construction of a Walthen Occupied
Palestinian Territory(2004) ICJ Gen. List No. 131, 9 July 2004, pard..11
%9 Concluding Observations of the Committee agaimstiFe, United States of America, U.N. Doc. CAT/GAJCO/2, 25 July 2006,
para. 15. Also, Concluding Observations of the Cdttes against Torture, United Kingdom of Great &ritand Northern Ireland,
U.N. Doc. CAT/C.CR/33/3, 10 December 2004, paréi)4b), General Comment No. & the Committee against Torture, U.N. Doc.
CAT/CIGC/2, 24 January 2008, para. 16.
€ Decision of the Committee against Torturelil.A. v. SpainCAT/C/41/D/323/2007, UN Committee Against Tortf@AT), 21
November 2008http://www.unhcr.org/refworld/docid/4a939d542.html
Zz Decision of the Committee against TortureiH.A. v. SpainU.N. Doc. CAT/C/41/D/323/2007, 21 November 20p&a. 8.2.

Ibid.
% Inter-American Commission on Human RighBmard et al. v. United State€ase No. 10.951, Report No. 109/99, 29 September
1999, para. 37.
% European Court of Human Righcalan v. Turkey (Preliminary Objectiong)pplication No. 46221/99, judgment of 12 March
2003, para. 93,
http://cmiskp.echr.coe.int/tkp197/view.asp?item=B&pl=hbkm&action=html&highlight=46221/99&sessiorB753718&skin=hu
doc-en llagcu and Others v. Moldova and Russigplication No. 48787/99, Grand Chamber judgmam® July 2004, paras. 382-
384,
http://cmiskp.echr.coe.int/tkp197/view.asp?item=b&pl=hbkm&action=html&highlight=48787/99&sessiorB754005&skin=hu
doc-en Issa and Others v. Turkey Application No. 31821/96, judgment of 16 Novemb&004, para. 71,
http://cmiskp.echr.coe.int/tkp197/view.asp?item=b&pl=hbkm&action=htmlI&highlight=31821/96&sessior#@B754005&skin=hu
doc-en
% CPT,Report to the Italian Governmemgara. 29.
€ European Court of Human Rightéledvedyev and Others v. Franapplication No. 3394/03, Grand Chamber judgmen2®
March 2010, para. 67,
http://cmiskp.echr.coe.int/tkp197/view.asp?actiand&documentld=865670&portal=hbkm&source=externalbgnumber&table=F
69A27FD8FB86142BF01C1166DEA39864%ee alsd/iron Xhavara & 15 Others v. ltaly and AlbaniApplication No. 39473/98,
Inadmissibility decision of 11 January 2001,
http://cmiskp.echr.coe.int/tkp197/view.asp?actiand&documentld=680165&portal=hbkm&source=externalbgnumber&table=F
69A27FD8FB86142BF01C1166DEA39864%ee alsomutatis mutandis Rigopoulos v. Spajn Application No. 37288/97,
Inadmissibility decision of 12 January 1999,
http://cmiskp.echr.coe.int/tkp197/view.asp?actiand&documentld=682200&portal=hbkm&source=externalbgnumber&table=F
69A27FD8FB86142BF01C1166DEA39864&rt. 1 ECHR provides: “The High Contracting Pastishall secure to everyone within
their jurisdiction the rights and freedoms defime&ection | of [the] Convention.”
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4.3 The principle of non-refoulement in the context of interception and search and rese
operations on the high seas

4.3.1 As stated earlier, the principlenzfin-refoulemenapplies whenever a state exercises jurisdic¢tion.
Jurisdiction can be based de jureentittements and/ade factocontrol. De jure jurisdiction on the high
seas derives from the flag state jurisdicibie factojurisdiction on the high seas is established waen
state exercises effective control over persons. tiiénethere is effective control will depend on the
circumstances of the particular case.

4.3.2 Where people are intercepted on the high, sessued and put on board a vessel of the
intercepting state, the intercepting state is agigrgde jureas well agle factojurisdiction. Whilede jure
jurisdiction applies when the people on board fa siné sailing under the flag of the interceptiraestit is
also exercised — relevant to the case of “pushdackwhere the intercepting state has taken thsope

on board its vessel, bringing them under its feffdctive) control. In UNHCR’s view, as becomesatle
from section 2.1 above, the Italian authorities evier full and effective control of the persons tigbout

the “push-back” operations until the formal hanaoto the Libyan authorities. Article 4 of the lsad
Code of Navigation specifies that Italian ships thie high seas are considered as Italian territory.
Accordingly, the Italian authorities acknowledgepmessly that the ships, which operated in the ptese
case, fall within Italian jurisdictiof

4.3.3  When jurisdiction on the high seas has bestabbshed, the obligations deriving from it in
relation to the principle afion-refoulemenshould be examined. The UNHCR’s Executive Commitieg
emphasized the fundamental importance of fully eetipg this principle for people at s€ajnderlining
that:

“interception measures should not result in asyb@mkers and refugees being denied
access to international protection, or result iosthin need of international protection
being returned, directly or indirectly, to the ftimms of territories where their life or
freedom would be threatened on account of a Comremfround, or where the person
has other grounds for protection based on intesnatilaw.”*

4.3.4 In UNHCR'’s view, the situation in which a state mises jurisdiction on the high seas over
people on board its vessels requires respect éptimciple ofnon-refoulementlt follows that states are
obliged,inter alia, not to hand over those concerned to the confralstate where they would be at risk of
persecution (directefoulemenyt or from which they would be returned to anotheuntry where such a
risk exists (indirectrefoulemernt The existence of jurisdiction triggers state passibilities under
international human rights and refugee fjwincluding for protection againstefoulement. The
responsibility of a state to protect a person frefioulemenis engaged because of any conduct exposing
the individual to a risk of being subjected to jergion, torture or inhuman or degrading treatmi&nt.
Thus, the absence of an explicit and articulategiest for asylum does not absolve the concernéel sta
its non-refoulemenbbligation. The state authorities should allow fimential asylum-seeker an effective
opportunity to express his or her wish to seekrivetonal protectiori? This is particularly justified in the

57 UNHCR, Advisory Opinion on the Extraterritorial Applicatioof Non-RefoulementObligations under the 1951 Convention
relating to the Status of Refugees and its 1967dead January 2007, para. 24tp://www.unhcr.org/refworld/docid/45f17ala4.html
& Article 92 in conjunction with Article 94 of therlited Nations Convention on the Law of the Sea,.U.8l 1833, p. 3, which
entered into force 16 November 1994.

% Observations du Gouvernement italien, Requéte7@é=/09 — Hirsi et 23 autres contre I'ltalie, 9ib2010, paras 9 and 13.

"0 EXCOM Conclusion No. 89 (LI), 2000.

"L EXCOM Conclusion No. 97 (LIV) 2003, para. (a) (iv)

2 UNHCR, Protection Policy Paper: Maritime interception opg¢ions and the processing of international protectclaims: legal
standards and policy considerations with respect textraterritorial processing November 2010, para. 9,
http://www.unhcr.org/refworld/docid/4cd12d3a2.html

8 European Court of Human RightSpering v. UK Application No. 14038/88, Plenary judgment of alyJ1989, para. 91,
http://www.unhcr.org/cgi-bin/texis/vtx/refworld/rain?page=search&amp;docid=3ae6b6fec&amp;skip=0&qugry=soering

Cruz Varas and Others v. Sweddpplication No. 15576/89, Plenary judgment of 2darch 1991, para. 76,
http://www.unhcr.org/refworld/docid/3ae6b6fe14.html

™ The responsibility of the concerned State mayrigmged if its authorities fail to do so. This ifieeted in general terms in the case
law of the European Court of Human Rights, whiclultepeatedly that “the States (...) remain respdasihder the Convention for
all actions and omissions of their bodies undeir thiemestic law or under their international legaligations”. See for instance,
European Court of Human Rightd,S.S. v. Belgium and Greedgpplication No. 30696/09, Grand Chamber judgn@ri21 January
2011, para. 33&ttp://www.unhcr.org/refworld/docid/4d39bc7f2.html
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context of rescue at sea. In practice, as statednblfalian official to the CPT, persons surviviagsea
voyage are clearly not in a condition in which thehould be expected to declare their wish to apqly
asylum’® As the European Court of Human Rights held regetitle concerned state cannot hold against
the asylum-seeker that he or she did not infornatitborities of the reasons of his claim wheredhsmo
procedure in place to allow him or her to do’Stn any case, at the time of the “push-back” opersj the
appalling situation of asylum in Libya had beeneatedly substantiated by numerous reports, whiale we
publicly available and emanated from various sasiioeluding UNHCR,” Amnesty Internationét and
Human Rights Watcl? A letter was addressed by UNHCR to the Presidefitlye EU, at the beginning of
the “push-backs” and ahead of the Justice and Haffars Council meeting of 4 and 5 June 2009, in
which UNHCR drew the specific attention of MembéatSs to the lack of protection available in Libga
asylum-seeker®. In those circumstances, the Italian authoritiesvkror ought to have known about the
risk faced by the persons concerned upon retutnbiga and, in the light of the recent case law lod t
Court® should have assessed such risk. In UNHCR’s vieevstate exercising jurisdiction needs to ensure
that asylum-seekers are able to access fair aedtiolf asylum procedures in order to determiner thei
needs for international protection.

4.3.5. The European Court of Human Rights hasfdrthat thenon-refoulemenbbligation under Article

3 ECHR includes an obligation for the returningesta verify the compliance, in practice, of theawing
state with international obligations in asylum reetf? More particularly, this assessment shall include
whether the person concerned has access to amtiveffasylum procedure upon return, and whetherrhe o
she is subject to detention and living conditiorrsal are in line with Article 3 ECHE®

4.3.6  The need to ensure the safety of asylum-seakel refugees has also been acknowledged by the
International Maritime Organization Guidelines de fTreatment of Persons Rescued at®@acording

to these Guidelines, disembarkation of asylum-sseéad refugees recovered at sea, in territorierevh
their lives and freedom would be threatened, shbaldvoided (unless maritime safety requires ottsejw

4.3.7  For interception or rescue operations cawigchy EU Member States, UNHCR has clarified that,

“... disembarkation of people rescued in the Searuh Rescue (SAR) area of an EU
Member State should take place either on the ¢eyrivf the intercepting/rescuing State
or on the territory of the State responsible fa& 8AR. This will ensure that any asylum-
seekers among those intercepted or rescued are¢cable/e access to fair and effective
asylum procedures. The disembarkation of such persoLibya does not provide such
an assurance”

S CPT,Report to the Italian Government on the visit tyitcarried out by the CPT from 27 to 31 July 2028 April 2010, para. 32.
8 European Court of Human Rightsl.S.S. v. Belgium and Gregoipplication No. 30696/09, Grand Chamber judgmein®1
January 2011, para. 36@tp://www.unhcr.org/refworld/docid/4d39bc7f2.html

70n 7 May 2009, the day after the first pushbadkrirention, UNHCR issued a strong public statensspressing deep concern
over the fate of the forcibly returned persons. HOR highlighted the likelihood that amongst thespeis returned there were
persons in need of international protection, urdghmg ltalian government to ensufall access to territory and asylum procedures”.
This was followed by several other UNHCR statemestfarding the possible violation of the principlenon-refoulementind
reiterating concern over the fact that “Libya i adState party to the 1951 Refugee Conventiondaed not have a national asylum
law or refugee protection system”. See UNHCRollow-up from UNHCR on Italy’s push-backsl2 May 2009,
http://www.unhcr.org/4a0966936.htmand UNHCR, UNHCR interviews asylum-seekers pushed back toalit¢ July 2009,
http://www.unhcr.org/4a5c638b6.html

& Amnesty International, Amnesty International Rapport 2008 - Lybie 28 May 2008,
http://www.unhcr.org/refworld/docid/4842725b2.html.

" HRW, Libya: Rights at Risk2 September 2008, #ittp://www.hrw.org/en/reports/2008/09/02/libya-righisk

8 UNHCR, Letter of the High Commissioner for Refugees tadhech Republic European Union Presider8/May 2009,
http://www.unhcr.org/refworld/docid/4ae9accd0.html

8 M.S.S. v. Belgium and Greecépplication No. 30696/09, Grand Chamber judgmeft21 January 2011, para. 352,
http://www.unhcr.org/refworld/docid/4d39bc7f2.html

8 |bid., paras. 345 - 358.

8 |bid. paras. 249-264, 216 -234, see also withretmthe responsibility of the transferring stpgeas. 365 - 368.

8 International Maritime Organization (IMOResolution MSC.167(78), Guidelines on the TreatrnéRersons Rescued At S88
May 2004,http://www.unhcr.org/refworld/docid/432acb464.htihe IMO Guidelines on the Treatment of PersonscRed at Sea,
which were developed to provide guidance to govemsiand to shipmasters in implementing recent dments to the SAR and
SOLAS Conventions, clarify that “a place of safety'a location where rescue operations are coresidter terminate and where the
survivor’s safety or life is no longer threatened &asic needs, such as food, shelter and mediedbncan be met.

8 UNHCR, Letter of the High Commissioner for Refugees to @mech Republic European Union Presidgen@p May
2009, http://www.unhcr.org/refworld/docid/4ae9accd0.html
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5. Conclusion

51 UNHCR considers that the interception of pessom the high seas between Italy and Libya, their
transfer from Italian to Libyan custody, and theturn to Libya, may be at variance with the prheiof
non-refoulemenand in contradiction to Article 3 of the ECHR. Bsturning persons to Libya without an
adequate assessment of their protection needstatta authorities appear not to have sufficierntliten
into account the potential risk eéfoulementjncluding indirectrefoulementand other possible violations
of fundamental rights upon return of the affectedspns to Libya. The lack of an asylum system lyai
means that there are not sufficient safeguardsdare that persons in need of international primectill
be recognized as such and accorded legal statuassodiated entitlements that could ensure thgtgj
including to protection againséfoulementare not violated. The risk of chaiefoulementresulting from
the absence of international protection, could abthe time of the acts in question, be excludiedhe
current circumstances, refugees and others abfiglersecution or other serious human rights viofet,
including of Article 3 ECHR, in their countries ofigin, are unable to find protection in Libya.

UNHCR
29 March 2011
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