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_ IN THE
Supreme Gmut of the Wnited States

OcroBeEr TERM, 1991
No. 90-1342

IMMIGRATION AND NATURALIZATION SERVICE,
Petitioner,

V.

JAIRO JONATHAN ELIAS ZACARIAS,
Respondeunt.

On Writ of Certiorari to the
United States Court of Appeals
for the Ninth Circuit

BRIEF AMICUS CURIAE OF THE
OFFICE OF THE UNITED NATIONS
HIGH COMMISSIONER FOR REFUGEES
IN SUPPORT OF RESPONDENT

INTEREST OF THE AMICUS

The Office of the United Nations High Commissioner
for Refugees [hereinafler “UNHCR”] is charged by the
United Nations General Assembly with the responsibility
of providing international protection to refugees and
other persons within its mandate and of seeking per-
manent solutions to the problems of refugees.! The Stat-

1 Statute of the Office of the United Nations High Commissioner
for Refugees, G.A. Res. 428(V), 5 U.N. GAOR Supp. (No. 20) 46
Annex at 46, |[ 2, U.N. Doc. A/428 (1950).

2

ute of the Office of the High Commissioner specifies that
the High Commissioner shall provide for the protection
of refugees by, inter alia, “[p]romoting the conclusion
and ratification of international conventions for the pro-
tection of refugees, supervising their application and pro-
poesing amendments thereto.”

The supervisory responsibility of UNHCR is also for-
mally recognized in the 1967 United Nations Protocol re-
lating to the Status of Refugees [hereinafter “1967 Proto-
col”], to which the United States became a party in
1968:

The States Parties to the present Protocol undertake
to co-operate with the Office of the United Nations
High Commissioner for Refugees * * * in the exer-
cise of its functions, and shall in particular facilitate
its duty of supervising the application of the provi-
sions of the present Protocol.?

The views of UNHCR are informed by forty years of
experience supervising the treaty-based system of refu-
gee protection established by the international community.
UNHCR provides direct assistance to refugees through-
out the world and has representatives in over 80 coun-
tries: in its Geneva headquarters, in major capitals, on
borders, and in numerous remote corners of the world
where refugee crises may occur. UNHCR was acknowl-
edged for its work on behalf of refugees by the award of
the Nobel Peace Prize in 1954 and again in 1981. Based
on the experience accumulated since its establishment in
1951, UNHCR is uniquely qualified to present its views.

2 Id, at 47, {1 8(a).

AJan. 31, 1967, art. 11, 11, 19 U.S.T. 6223, 6226, T.I.A.S. No.
G577, at 4, 606 U.N.T.8. 267, 270. The 1967 Protocol and the 1951
Convention relating to the Status of Refugees, July 28, 1961, 189
1L.N.T.8. 150 [hereinafter 1951 Convention”], are multilateral
treaties that provide the primary international definition of “refu-
gee” and set forth the rights and obligations of persons who satisfy
that definition. These international instruments have been signed
by more than 100 countries and are the only refugee accords of
global scope. J. Hathaway, The Law of Refugee Status v (1991).
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The present case concerns the interpretation of statu-
tory provisions based on the 1951 Convention and the
1967 Protocol. Thus, it presents questions involving the
essential interests of refugees within the mandate of
the High Commissioner. Resolution of the case is likely
Lo affect the interpretation by the United States of the
1967 Protocol with regard to the determination of ref-
ugee status amd the grant of asylum to those who qualify
for such status. Moreover, UNHCR anticipates that the
decision in this case may influence the manner in which
the nuthorities of other countries apply the refugee def-
inition contained in the 1951 Convention and incorporated
by reference in the 1967 Protocol.

UNHCR has the consent of all parties to Lhis case to
present its views.

SUMMARY OF ARGUMENT

This case is about whether forced recruitment or pun-
ishment for refusal to join a guerrilla group may con-
stitute persecution on account of political opinion—and
thus serve as the basis for a claim of refugee status—in
the absence of proof regarding the specific motive of the
guerrillas. At the center of this issue is statutory lan-
guage of the 1980 Refugee Act that comes directly from
an international treaty to which the United States is a
signatory. It is not disputed by the parties to this case
that when Congress passed the Refugee Act, it intended
that the definition of “refugee” contained therein be in-
terpreted congistently with the international definition
from which it was derived.

Petitioner's position is that, in order to show persecu-
tion on account of political opinion, an asylum-seeker
must prove that his persecutors specifically intended to
“discriminate against [him] because of his political be-
liefs.” Petitioner’s Brief at 10 [hereinafter “Pet. Br.”].
Moreover, Petitioner’s scheme would require an asylum-
seeker to overcome a presumption that the motive of a

4

guerrilla group engaging in forced recruitment is only
“to field an army.” Pet. Br. at 27. To support this
view, Petitioner refers the Court to a definition of “ref-
ugee” that was not adopted by Congress and that was op-
erative in the international community for only a short
period after World War I, Petitioner also contends that
the requirement it asks this Court to engraft upon the
refugee definition—proof of the persecutor’s motive—
is necessary to avoid a blanket grant of refugee status
to all persons fleeing generalized civil strife, as well as
to all persons evading conseription.

This brief will show, first, that the statutory language
at issue must be construed consistently with the 1951
Convention and 1967 Protocol. The definition of “refugee”
adopted by Congress was derived from an international
treaty definition that far surpassed in scope previous
definitions. The 1951 Convention was expressly intended
to broaden the definition of “refugee” that had been pro-
vided under predecessor instruments.

Second, this brief will show that requiring proof of
the persecutor’s discriminatory motive is inconsistent with
accepted international interpretations of the term “ref-
ugee,” including the interpretation of UNHCR. Exam-
ination of the analytic framework for refugee status
determinations reveals that a person may satisfy the
definition without any reference to persecutorial intent.

The focus of a refugee status determination is on the
asylum-seeker’s state of mind, not the intent of the perse-
cutor. Forced reeruitment or retaliation for refusal to
join a guerrilla group deprives its victims of life or
physical freedom and clearly constitutes sufficient harm
to support a claim of persecution. This brief will dem-
onstrate that the statutory ‘“on account of” language re-
quires only that there be some nexus between a political
opinion and the feared persecution. Nowhere does the def-
inition of “refugee” or the established analytic framework
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for determining refugee status contemplate that a show-
Ing of persecutorial intent is necessary to establish this
nexus. .Moreover, the conscious refusal to Join a guerrilla
gro.ul‘) Is a political aet that places an individual in op-
pOStltIIOIl to his recruiters and manifests an essentiall

political opinion, !

Finally, this brief will show that upholding the decision
of -the court below will not result in blanket refugee eligi-
bfh'ty for all displaced persons and draft evaders. The defi-
nition of “refugee” contained in the 1951 Convention, 1967
Protocol and the Refugee Act is limited to personé who
can show a well-founded fear of individualized persecu-
tmn.' Many- persons displaced by generalized conditions
of violence in war-torp countries have not been subiect
to forceff recruitment and may have no reason to fJe'u'
persecution, Furthermore, conscription by a legitim-;te
government is distinguishable from forced recruitm;nt
by a pa?'a-military or subversive group., Although per-
sons fleeing the compulsory conscription laws of a legiti-
rpate government may, in limited circumstances estab-
]l'Sh a claim for refugee status, the mere fear of ;wosecu-
tion for draft evasion does not by itself constitute n well-

founded fear of . il
ugee.” 01 persecution under the definition of “ref-
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ARGUMENT

I. FORCED RECRUITMENT BY A GUERRILLA
GROUP PROVIDES A BASIS FOR A CLAIM OF
PERSECUTION ON ACCOUNT OF POLITICAL
OPINION WITHIN THE MEANING OF THE
UNITED NATIONS CONVENTION AND THE REF-
UGEE ACT.

A. The Definition of “Refugee” In The Refugee Act
Must Be Constirued Consistently With The United
Nations Convention And Protocol.

The 1951 Convention provides that the term “refugee”
shall apply to any person who, “owing to a well-founded
fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or
political opinion,” is unable or unwilling to return fo his
or her country of origin or former habitual residence.
1951 Convention, supra note 3, art. I1(A) (2) at 152 {em-
phasis added). This definition was adopted in the 1967
Protocol,’ and served as the basis for the definition of “ref-
ugee in the 1980 Refugee Act, INS v. Cardoza-Fonseca,
480 U.S. 421, 437 €1987). Under the {erms of the Ref-
ugee Act, a person who is outside his or her native coun-
try and who is unable or unwilling to return to that
country because of “persecution or a well-founded fear
of persecution on account of = * * political opinion” is a
refugee. The Refugee Act of 1980, Pub. L. No. 96-212,
94 Stat. 102, codified at 8 U.S.C. §1101(a) (42) (A)
(1991) {(emphasis added) [hereinafter “Refugee Act”].®

4 The 1967 Protocol incorporated by reference the substance of
the 1951 Convention definition, but achieved the formal universai-
ization of the definition by prospectively eliminating its temporal
and geographic restrictions. J. Hathaway, supra note 3, at 10.
These changes were affected in order to respond to the changing
nature of refugee flows after World War 1I. Gunning, Expanding
the Infernational Definition of Refugee: A Multi-Cullural View,

13 Fordham Int'l L.J. 35, 45 (1989).

6 Petitioner and UNHCR agree that the “on account of”’ language
used in the 1980 Refugee Act has the same denotation as the “for
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It is a .matic that, in passing the 1980 Refugee Act,
Congress intended to make the domestic law of the United
States consistent with its internalional obligations under
the 1967 Protocol.® Indeed, this Court has noted:

If one thing is clear from the legislative history of
the new definition of “refugee,” and indeed the entire
1980 Act, it is that one of Congress’ primary pur-
peses was to bring United States refugee law into
conformance with the 1967 United Nations Protocol
Relating to the Status of Refugees * * * to which the
United States acceded in 1968.

Cardoza-Fonseca, 480 U.S. at 436-37.7

B. Petitioner’s Interpretation Of The Definition Of
“Refugee” Is Inconsistent With The United Nations
Convention and Protocol.

Although the language chosen by Congress in 1980 to
define “refugee” is virtually identical to the correspond-
ing language of the 1967 Protocol,® Petitioner’s interpre-

reagons of” langnage used in the 1951 Convention and adopted in
the 1967 Protocol. Pet. Br. at 13.

SIHLR. Rep. No. 781, 96th Cong., 2d Sess. 19, reprinted in 1980
U.S. Code Cong. & Admin. News 160, 160. See alsn S. Rep. No.
266, 96th Cong., 1st Sess. 4 (1979), reprinted in 1980 U.8. Code
Cong. & Admin. News 141, 144; H.R. Rep. No. 608, 96th Cong.,
13t Sess. 9 (1979).

7 Although clear congressional! intent is evident in this case,
construction of the Refugee Act consistent with the 1951 Conven-
tion and 1967 Protocol would be required even in the absence of
express congressional intent, since the statute must be construed
consistently with international law. Weinberger v. Rossi, 456 U.S.
25, 32 (1982) ; Murray v. The Charming Befsy, 6 U.S. (2 Cranch)
64, 118 {1804) (a statute “ought never to be construed to violate
the law of nations, if any other possible construction remains”).

8 Cardoza-Fonseen, 480 U.S. at 437. Pctitioner does not appear
to dispute, see Pet. Br. at 10, that the language of the Refugee
Act at issue in this case must be interpreted consistently with the
provisions of the 1951 Convention and 1967 Protocol.
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tation of the relevant provisions is far more narrow than
that intended by the drafters of the 1951 Convention
and 1967 Protocol. By focusing on outdated portions of
the definition of “refugee” contained in the Constitution
of the International Refugee Organization [hereinafter
“IRO”} *—*“victims of the nazi or fascist regimes,” “Span-
ish Republicans,” and ‘“other victims of the Falangist
regime in Spain’—Petitioner would have this Court con-
clude that the history of the international agreements
on which the Refugee Act’s definition is based operates
as a “limitation on asylum eligibility.” Pet. Br. at 14-16."

In reality, however, State and United Nations practice,
judicial decisions and refugee literature point to a
broadening of the concept of “refugee” in international
instruments. The definition of “refugee” in the 1951
Convention, although derived in part from the IRO Con-
stitution, was in many ways far more comprehensive
and forward-looking than its predecessors.!" The 1951

? Dec. 16, 1946, 62 Stat. 3037, T.I.A.S. No. 1846, 18 U.N.T.S. 3.
The 1RO was a temporary, specialized agency of the United Na-
tions that operated from August 1948 to January 1952. 1 A. Grahl-
Madsen, The Status of Refugees in International Law 18 (1966).

10 The limited categories of the IRO definition are not relevant
to this case. The crucial issue with regard to the history of the
definition is how the term “refugee” developed in response to the
changing character of refugee problems. It was this developing
definition, as incorporated in the 1967 Protocol, with which the
drafters of the Refugee Act were familiar and that they intended
to adopt.

N In discussions formulating the 1951 Convention, one delegate
urged that “what had so far been accomplished * * * be reconsidered
in a more generous spirit,” that the terms be “truly liberal,” and
that the “definition [of refugee] to be adopted * * * be as all-
embracing as possible” U.N. Doc. E/AC.32/SR.3 {25, 26, 28
(1950) (statement of Mr. Rain—France). Another delegate ex-
pressed his satisfaction that, under the Convention definition, “pro-
tection [w]ould be exlended to as many refugees of all categories



9

Convention provided for the first time in international
law a universal definition of “refugee” not limited to
individual categories of persons.' Accordingly, the Pre-
amble to the 1951 Convention states that “the United
Nations has [concluded] that it is desirable to revise and
consolidate previous international agreements relating to
the status of refugees and to extend the scope of and the
protection accorded by such instrwments by means of a
new agreement.” 1951 Convention, supra note 3, Pre-
amble at 150 (emphasis added)."

Tl_le drafters did not intend the terms of the 1951 Con-
vention to be interpreted restrictively.' They expressly
recommended that:

as possible” U.N. Doe. A/Conf.2/SR.3 at § (1951) (statement of
Mr. del Drago—Italy). A statement by one of the drafters of the
1951 Convention confirms that the definition was meant to be inter-
p'reted' expansively: “[Tlhe drafters did not have specific restric-
tions in mind when they used thijs terminology. Theirs was an
effort to express in legal terms what is generally considered as a
j‘ ® o l'efugee." Weis, Convention Refugees and De Facto Refugeces,
in African Refugees and the Law 15 (G. Melander and P. Nobel ed.
1978). The United States delegate to the Ad Hoe Committee ex-
pressed concern that the definition of “refugee” to be adopted not be
too narrow and that the field of application of the Convention not be
“excessively restricted.” U.N. Doc. E/AC.32/8R.3 40 (1950)
(statement of Mr. Henkin—United States).

12The phrase ‘well-founded fear of being persecuted’ * * * re-
places the earlier method of defining refugees by categories * * *"
UNHCR Handbook on Procedures and Criteria for Determining
Refugee Status at [[ 37 (1988).

“f Thus, Article T{A)(1) of the 1951 Convention specifies that
decisions of non-eligibility by the IRO would not preclude the
granting of refugee status to any person who fit the Convention's
“refugee’ definition. 1951 Convention, supra note 3, at 152.

4 No forms of persecution were inteationally excluded from the
Convention’s “refugee” definition. According to one of the Con-
vention’s key architects and a former Director of the Legal Divi-
sion of UNHCR, the spectrum of phenomena envisioned by the
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the Convention * * * have value as an example ex-
ceeding its contractual scope and that all nations
* * * be guided by it in granting so far as possible
to persons in their territory as refugees and who
would not be covered by the terms of the Convention,
the treatment for which it provides.'®

Thus, contrary to Petitioner’s exposition of the history of
the refugee definition, the definition of “refugee” acceded
to by the United States in 1968 and adopted into domestic
law in 1980 was specifically intended to fulfill the bread
humanitarian ebjectives of the international community.

C. An Asylum-Seeker Need Not Prove The Subjective
Motives Of The Persecutor In Order To Establish
Refugee Status.

The definition of “refugee” requires focus on the state of
mind of the person seeking refugee status, not on that of
the persecutor. Under the terms of the 1951 Convention
and 1967 Protocol, a person seeking refugee status must
demonstrate: (1) that he or she has a well-founded fear;
(2) that he or she fears persecution; (3) that the feared
persecution is for reasons of, (4) one of the five enu-
merated factors (e.g., political opinion) .'®

drafters encompassed a wide variety of measures “in disregard of
human dignity.” Weis, The Concept of the Refugee in Interna-
tinnal Law, 4 Journal du Droit International 928, 970 (1960). The
drafters sought “a flexible concept which might be applied to cir-
cumstances as they might arise; * * * they capitulated before the
inventiveness of humanity to think up new ways of persecuting
fellow men.” 1 A. Grahl-Madsen, supre note 9, at 193.

15 Finral Act of the United Nations Conference of Plenipotentiaries
on the Status of Refugees and Stateless Persons, July 2-25, 1951,
1V(I2), 189 U.N.T.S. 138, 148.

18 The interpretation of the “on account of” language must be
informed by the meaning of the other elements of the definition:
“well-founded fear,” “persecution” and “political epinion.”

Although Petitioner appears to accept that Respondent has estab-
lished a well-founded fear of persecution, Pet. Br. at 12, Petiticner
later combines the elements of “persecution” and “on account of
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1. The Focus Of A Refugee Status Determination
I3 On The Asylum-Seeker's State Of Mind.

The point of departure in a refugee status determina-
tion is the asylum-seeker’s fear, not the persecutor’s in-
tention. The “well-founded fear” portion of the definition
contains two separate elements: the applicant’s subjective
fear and the objective reasonableness of that fear.

The UNHCR Handbook on Procedures and Criteria for
Determining Refugee Status [hereinafier “Handbook"] 17

political apinion,” defining “‘persecution” as the “infliction of suf-
fering becanse of the vietim's race, beliefs, or nationality,” id. at
13 (emphasis added). Petitioner in effect collapses the “on acenunt,
of” language into its definition of “persecution.” This interpreta-
tion of “persecution” violates a fundamental eanon of statutory
construction that “[a] statute should be construed so that effect
is given to all its provisions so that no part will be inoperative or
superfluous.” Singer, 2A Sutherland Stat. Const. §46.06 (Ath ed.
1984). See also Mountain States Tel. & Tel. Co. v. Pueblo of Santa
Ana, 472 11.5. 237, 249 (19856). Under Petitioner's interpretation,
the “on account of” language is subsumed under the definition of
“persecution,” making that poriion of the statutory language re-
dundant.

""The UNHCR Handbook was prepared in 1979 at the request of
States members of the Executive Committee of the High Commis-
sioner’s Programme—the United States among them-—in order to
provide guidance to governments in applying the terms of the
Convention and Protocol. The Handbook is based on UNHCR's
experience, including the practice of States in determining refugee
status, exchanges of views between the Office of the High Commis-
sioner and the competent authorities of Contracting States, and the
literature devoted to the subjeet over a dquarter of a century. Hand-
book at 1-2. The Handbaok has been widely cited with approval hoth
by governments, see, e.g., 34 U.N. GAOR Supp. (No. 12AY at 11 68,
72(1)(h}, U.N. Doc. A/AC.96/572 (1979); 35 U.N. GAOR Supp.
{No. 12A) at 136, U.N. Doc. A/AC.96/588 (1980), and in many
Jjudicial decisions. This Court and other United States federal courts
have turned to the Handbook for guidance in the interpretation of
the 1967 Prolocol. Sce, e.g., Cardoza-Fonseen, 480 U.S. at 439 n.22
(“the Handbook provides significant guidance in construing the
Protocol . . . [and] in giving content to the obligations that the

12

emphasizes that “[t]he phrase “well-founded fear of
being persecuted’ is the key phrase of the [refugee] de-f-
inition. It reflects the views of its authors as to the main
elements of refugee character.” Handbook at 1 37. This
Court has noted that the “obvious focus” of a refugee
status determination is on the “subjective beliefs” of the
applicant. Cardoza-Fonseca, 480 U.S. at 413.. Proof of
the state of mind of the persecutor is not required by the
Convention, and nowhere appears as a requirement in the
Handbook sections regarding the interpretation of th.e
term “refugee.” See Handbook at {Y 35-110. E.}mphajs,ls
on the motive of the persecutor is thus incompatible with
the accepted analytic framework for determining refugee

status.

2. Forced Recruitment Or Retaliation For Refusal
To Join A Guerrilla Group Is Sufficient Harm To
Support A Claim Of Perseculion.

The term “forcible recruitment” refers to the threat or
auvplication of force upon an individual to coerce perfer.m-
ance of military service, or the retaliation against an in-
dividual to punish refusal to serve. Petitioner’s extensive
reliance on the guerrilla group’s ultimate aim “to field an
army” and the group’s purported non-discriminatory re-
cruitment practices, Pet. Br. at 10, 27-30, misses the
point of “forcible recruitment.” It is not necessarily the
initial selection of recruits or mere request to serve in the
guerrilla army that constitutes the feared persecution,
but rather the concomitant or subsequent use of force to
overcome or punish the individual’s conscious refusal to go
along willingly.

Although the precise parameters of the term “persecu-
tion” continue to evolve, there is broad agreement in the

Protocol eatahlishes™); Ananeh-Firempong v. INS, 766 F.2d 621,
626-628 (1st Cir. 1985); Corvejal-Munoz v. INS, 743 F.2d 562, 574
(7th Cir. 1984); McMullien v. INS, 658 F.2d 1312, 1319 (9th Cir.

1981).
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international community about the essential elements of
“persecution” under the Convention definition. The Uni-
versal Declaration of Human Rights, G.A. Res. 217A
(T1Ty, 3 U.N. GAOR Resolutions, 1st pt. at 71, U.N. Doc.
A/810 (1948), [hereinafter “Universal Declaration”},
e:wpressly referenced in the Preamble to the 1951 Conven-
tion, supra note 3, at 150, is a benchmark for the humane
treatment of all persons and provides standards for iden-
tlfylring what should be considered persecutory acts. The
L{mversal Declaration identifies as fundamental human
rights the right to life, liberty and security of person,
as well as the right to freedom of movement. Universal
Declaration, supra at 72, 74, arts. 3, 13. Thus, at a mini-
mum, “[t]he core meaning of persecution readily in-
cludes the threat of deprivation of life or physical free-
dom.” G. Goodwin-Gill, The Refugee in International
Law 38 (1983) (citations omitted).

.Forced recruitment by a guerrilla group *® is a para-
digm of the deprivation of these rights, When a person is
recruited, refuses to join and is threatened with abduction
or punishment by armed guerrillas, his life and freedom
are placed in jeopardy. As the Handbook points out:
“From Article 33 of the 1951 Convention, it may be in-
ferved that a threat to life or freedom on account of * * *
[one of the five reasons] * * * is alwaeys persecution.”
Handbook at 151 (emphasis added).

- 18 There is no dispute that the Refugee Act encompasses persecu-

tion by non-governmental groups. See, e.g., Handbook at || 65, 98;
. Goodwin-Gill, supra, at 42; Office of the United Nations High
Commissioner for Refugees {Geneva), iInter-Ofice Memorandum
No. 138/89, Field-Office Memorandum No. 114/89 (Dec. 18, 1989)
(the fact that persecution is by a guerrilla group “does not deprive
the acts of their perseculory character”); Bolenos-Hernandez v,
INS, 767 F.2d 1217, 1284 (9th Cir. 1984); McMullen v. INS, 658
F.24 1312, 1315 & n.2 (9th Cir. 1981). Petitioner agrees. Pet, Br.
at 3¢ (“many acts by guerrilla groups * * * conatitute ‘persecution
on account of * * * political opinion’ ).
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Indeed, since guerrilla groups lack the legal auti.rity
to conseripl, the use of force by such groups to defeat or
punish the refusal to join would essentially constitute
kidnapping, murder, or other illegal conduct. The Hand-
bool: expressly distinguishes legal prosecution from perse-
culion:

In countries where military service is compulsory,
failure to perform this duty is frequently punishable
by law * * *. The penalties may vary from country
to country. and are not normally regarded as perse-
cution. Fear of prosecution and punishment for * * *
draft-evasion does not in itself constitute well-founded
fear of persecution under the definition.

Handbook at § 167 {emphasis added) .

In contrast to a legitimate government’s enforcement of
its mandatory conscription laws, the force meted out by a
guerrilla group in dragooning civilians into its army
or punishing resistance is not prosecution under color of
law. The victim of forced recruitment by a guerrilla
group has no access to due process of law and is not pro-
tected by the safeguards of his or her government’s legal
coldle, Moreover, whereas a. person resisting legal con-
scriplion by his or her government may have the option
of alternative service, or in lieu thereof may serve a
prison sentence or otherwise comply with a legal judg-
ment, the viclim of forced recruitment is at the arbitrary
mercy of the particular guerrillas who attempt to recruit
him."

18 Fnforcement of mandatory consgeription laws by a legitimale
governmenl may also sometimes constitute persecution. FHand-
ook at 11 167-174. One such instance is when the type of military
action engaged in by the state is “condemned by the international
community as contrary to basic rules of human conduct.” Hand-
book at 7 171. Thus, failure to accord protection to a person
resisting collaboration with a group that might require him to
violate the righis of others would be inconsistent with the humani-
tarian concepts which gave rige to the 19561 Convention. Indeed, it
would seem paradoxical for nations {o decry violence perpetraled by
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3. Persecution Is “On Account Of” Political Opinion
When A Political Opinion Leads To Persecution,
Regardless Of The Molive Of The Persecutor.

Petitioner argues that a person is not a refugee unless
he can prove that the motive of the persecutor was retri-
bution for his political opinion. Pet. Br. at 9-10. This
position is inconsistent with the definition of ‘“refugee.”
In a memorandum intended to instruct United Nations
field officers as to the proper application of the definition of
“refugee”, the Office of the High Commissioner explained:

The definition {of refugee] does not require that
there must be a specific showing that the authorities
intend to persecute an individual on account of [ane
of the five factors]. As long as persecution or fear
of it may be related to the grounds given in the
definition, it is irrelevant whether the [persecutor]
intended to persecute. It is the result which matters.

Office of the United Nations High Commissioner for Ref-
ugees (Geneva), Inter-Office Memorandum/Field-Office
Memorandum (unnumbered) (March 1, 1990) (empha-
sis added).

Indeed, this is the only logical interpretation. Proof
of motive or intent may be a sufficient, but is not a neces-
sary, condition of a refugee claim. Although the moti-
vation of a persecutor may be relevant, ultimately it is
the fact of persecution, not any specific intent to persecute,

rebel groups against sovereign governments on the one hand, see, e.g.,
U.S. Department of State, Country Reports on Hunian Rights Prac-
tices for 1990, 102d Cong., 1st Sess. 632 (Joint Comm. Print 1981)
{Country Report on Guatemala) (“Guerrillas engaged in * * *
extrajudicial killings, indiscriminate use of land mines, kidnaping,
forced lahor and recruitment, and the use of children in combat.
* * ® [Gluerrillas also attacked and destroyed a medical compound
operated by an American family * * * and threatened members
of that family with death”), and yet deny protection to those
individuals who make a conscious choice to refuse to aid in the
commission of such acts,
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that one reasonably fears and from which the Refugee
Act seeks to provide protection,

Moreover, the focus on a persecutor’s intent injects
into a refugee status determination the burden of
proof required in the unrelated field of criminal law.
Petitioner’s interpretation of the “on account of”
language would require an asylum-seeker to prove some-
thing akin to mens rea on the part of the persecutor.
But refugee status examiners are not called upon to de-
cide the criminal guilt or liability of the persecutor, and
refugee status is not dependent on such proof. The legal
regime of refugee protection—of which the Refugee
Act is a part—is centered on the grant of a humani-
tarian benefit, not on the punishment of persecutors.
Thus, an asylum-seeker’s burden is to show himself
worthy of the benefit; he need not establish his persecu-
tor’s state of mind.

Again, this only makes sense. Organizational intent,
such as the “intent” of a guerrilla group, is not readily
susceptible of proof. In addition, specific discriminatory
intent may be impossible to ascertain. Cf. Washington
v. Davis, 426 U.S. 229, 253 (1976) (Stevens, J., con-
curring) (“it is unrealistic * * * to require the victim of
alleged discrimination to uncover the actual subjective
intent of the decisionmaker”). The new requirement—
proof of persecutorial intent——that Petitioner would have
this Court engraft upon the established definition of ‘‘ref-
ugee would require an asylum-seeker to divine the specific
motives of groups of people who are not in the habit of
formally announcing their intentions vis-¢-vis individ-
uals. Such a requirement would create a virtually impos-
sible burden of proof and would result in the wholesale
denial of otherwise valid claims for refugee status.

Requiring proof of persecutorial intent is inconsis-
tent with the broad purposes of the 1951 Convention and
the intent of its drafters. In contrast to the numerous
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references (o the asylum secker's motive and state of
mind, there is no suggestion at any point in the draft-
ing history of the 1951 Convention that the motive or
intent of the persecutor was ever to be considered a con-
trolling factor in the determination of refugee status.*

The “on account of” and ‘“for reasons of” language
requires only that there be some nexus ' between an opin-
fon that can be characterized as political and the risk of
harm in the country of origin. J. Hathaway, supra note
3, at 137 It is enough that the persecution is a con-
sequence of political opinion. Proof of the persecutor's
motive is not required to establish this link.

4. Resistance To Recruilment By A Guerrilla Group
13 The Manifestation OFf A Political Opinion.

There can be few political disagreements more deeply
held, and more divisive, than the question of whether an
individual is willing to fight, kill and die for a political
objective, Petitioner posits the case in which “[a] persen
might be entirely sympathetic to the goals of the guer-
rillas, and share every one of their political beliefs, but
not want to serve in their army,” Pet. Br, at 11 (em-
phasis added), as a situation in which resistance to
recruitment by a guerrilla group would not have political
meaning. But a person who “does not want to serve” in a
guerrilla’s army does not “share every one of [the guer-
rilla’s] political beliefs.” Specifically, such a person does
not share the belief, which is the sine qua non of any

20 See U.N. Doc. E/AC.32/SR.18 110 (1950) (statement of Mr.
Robinson-—Israel) ; U.N. Doc. E/1618 Annex (1950).

*tIn the present case, the nexus may be established by dedue-
tion from the fact that, had Respondent not refused to serve, the
feared persecution—forced conscription or other retaliation—
- would not have been threatened.

22 The Handbook recognizes that “whila the definition speaks of
persecution ‘for reasons of political opinion’ it may not always be
possible to establish a eausal link between the opinion expressed”
and persecution. Handbook at {| 81,
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rillas’ i th fizht-
uerrilla group, that the guelr{l]as cause is wor 5
igm; for. '%he belief that a political objective is not worth
ﬁéhting‘, killing and dying for is a_pohtlcal opinion that
trigzers the use of force by the guerrilla group.

Regardless of the precise characterizatiop _of an 1:{—
(.livid‘ual’s motives, the conscious rt'efu&.:a! to join a lg;]‘el;:
rilla group inevitably places the individual in po 1htca
opposition to that group. “Refusa! to heat" ‘arms, how-
ever motivated, reflects an essentially 'poht.lcal opinion
* * #. jt is a political act.” G. Goudwm-Glllz supra p.
13 at’34.?3 The drafters of the 1951 Convention clear_ly
int’ended that * ‘political opinion’ should be u.n(!erstood in
the broad sense, to incorporate * * * any opinion on any
matter in which the machinery of state, government, and
policy may be engaged.” Id. at 31.*

Petitioner cites as support for its claim tha!: .Respon'd-
ent did not fear persecution on account of political opin-
ion, the fact that he did not “express[] any political
opinion to the guerrillas.” Pet. ‘Br. z}t 29. _However,
verbal expression of political beht.efs snmpl).r.ls 2?ot re-
quired under the 1951 Convention .deﬁr.ntlon..- 'I:he
Handbook specifically acknowledges “sntu.atlons in wh{ch
the applicant has not given any expressmn‘to !ns opin-
ions.” Handbook at 1 82. See also G. Goodwin-Gill, supra

22 Of course, refusal to bear arms for reasons unrelated to the
Convention may not provide a basis for a c.lain.a of refugee status.
See, e.g. Handbook at 1171, Political opinion is only one element
of the refugee definition.

24 This view comports with the plain meaninglof. the term *“po-
litical opinion.” See The American I'Ieritage"D:ctto'nm"y' 960 (2d
College ed. 1982) (definition of "pnlitlcn!" is “of, pertaining t](',,t'or
dealing with the * * * structure or affairs ef go.v?rnmer}t, politics
or the state”). Clearly an unwillingness to partlcllp&‘\te in the' \:lo-
lent overthrow of a government constitutes an opinion pertaining .
to the “affairs of [that] government.”

25 Political opininns need not be and generally are not articuiaifed
in the form of sophisticated political science, and they need not. rise
to the level of being “entirely hostile,” Pet. Br. at 11, to the opinion
of the persecutor,
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p. 13, at 31 (“[plolitical opinions may or may not be
expressed’) .?®

Political opinions may be revealed in actions as well
as in words. A vefugee claim may he grounded “on evi-
dence of engagement in activities which imply an adverse
political opinion.” J. Hathaway, supra note 3, at 152.
The Handbook recognizes that political opinion may be
implicit in conduct and that it may be necessary to look
to “the root of [the applicant’s] behavior * * *.” Hand-
book at 9 81.

UNHCR instructs its field offices that political opinion
need not be expressed in order to ground a claim for
refugee status; political opinion may be imputed based
on a refusal to join guerrilla forces: “[I]n the context
of internal armed conflict * * * sometimes both the gov-
ernment and insurgent forces * * * cannot accept other
than absolute commitment to their respective positions.”
Office of the United Nations High Commissioner for Ref-
ugees (Geneva), Inter-Office Memorandum No. 138/89,
Field-Office Memorandum No. 114/89 (Dec. 18, 198%.
Consequently, guerrillas are likely to perceive those who
refuse to join them as “anti-guerrilla.” The class of
political opinions which fall under the “refugee” defini-
tion thus cannot be limited only to those which are ex-
plicitly stated to the persecutor.

II. UPHOLDING THE NINTH CIRCUIT'S DECISION
IN THIS CASE WILL NOT MAKE ALL “DISPLACED
PERSONS” AND DRAFT EVADERS ELIGIBLE
FOR ASYLUM.

Petitioner devotes considerable effort to showing that
Congress did not intend to include within the purview
of the Refugee Act persons fleeing generalized condi-

20 Petitioner’s approach would require asylum-seekers to present
their oppositional political views expressly to potential persecutors.
Nowhere does the 1951 Convention or 1967 Protocol require such
behavior in order to make out a claim for refugee status.
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tions of violence in their home countries. Pet. Br. at 16-
21. Petitioner argues that unless its interpretation of the
“on account of” language is adopted, such persons, whom
Congress sought to exclude, would be eligible for asylum.
Petitioner essentially contends that a holding by this
Court that forced recruitment by a guerrilla group is
persecution “on account of” political opinion would en-
tail granting refugee status to all *displaced persons”
fleeing war-torn countries. Pet. Br. at 21 (grant of
refugee status in this case “would ‘entitle almost any-
one in a war torn country to meet the statutory require-
ments for a grant of asylum’”) (citation omitted}.

However, many persons fleeing conditions of violence
in their native countries have never been forcibly re-
cruited and may have no reason to fear that they wiil
be individually targeted by either government or anti-
government forces. Such persons may not be able to dem-
onstrate a well-founded fear of individualized persecution.
This case invelves an individual who was specifically
singled out for forced recruitment by armed guerrillas.
Upholding the Ninth Circuit’s decision in this case would
not expand the protection of the Refugee Act to cover
persons fleeing generalized conditions of violence. Affirm-
ance in this case would, however, protect individuals who
have been directly targeted by the guerrillas and who
fear forced recruitment or punishment as a result of a
refusal to join the guerrillas. Such individuals are not
simply caught in the crossfire or seeking refuge from
stray bullets; such persons are fleeing bullets aimed di-
rectly at them. Thus, Petitioner’s concern regarding dis-
placed persons is unfounded.

Likewise, the argument that upholding the Ninth
Circuit decision would require that “draft dodgers” be
granted asylum is unfounded. Petitioner claims that
“In]o principled distinction can be drawn between per-
sons recruited by guerrillas and persons conscripted by
governments,” and that therefore, upholding the Ninth
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Circuit's w.cision would make “draft dodgers” eligible for
asylum. Pet. Br. at 22. Petitioner appears to advance
the position that there is no distinction between conscrip-
tion by a legitimate government und illegal forcible re-
cruitment by guerrilla or para-military forces.

To the contrary, conseription by a legitimate govern-
ment is easily distinguishable from forced recruitment by
a guerrilla group, and the distinction is implicit in the
Handbook interpretation of the 1951 Convention which
existed at the time the Refugee Act was passed. The
Handbook recognizes the right of States to enforce manda-
tory conscription laws, See, e.g., Handbook at 1[{ 167-168,
171, 173. No such provision is made for groups lacking
the legal authority to conscript.

Moreover, not all draft evaders fleeing a legitimate
government’s mandatory conscription laws can make out
a claim for refugee status. Persons evading mandatory
conscription by their governments are not refugees simply
because they fear prosecution for the crime of draft eva-
sion, Handbook at Y 167. Nor may such a person attain
refugee status simply because he ‘‘disagreel[s] with his
government regarding the political justification for a par-
ticular military action.” Handbook at § 171.

The Handbook catalogues the specific circumstances that
may provide a basis for refugee status in such cases, Hand-
book at 1 167-174, and these circumstances are limited.
They include: (1) conscientious objection, Handbook at
T4 170, 172; (ii) military action that “is condemned by
the international community as contrary to basic rules of
human conduct,” Handbook at 1 171; and (iii) instances
in which the individual would suffer disproportionately
severe punishment for the offense on account of any of
the five reasons enumerated in the refugee definition,
Handbook at § 169. Thus, the argument that granting
refugee status to a person fleeing forced recruitment
by a guerrilla group would require granting such status
to all persons fleeing conscription—Ilegal or otherwise—
is entirely without merit,
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CONCLUSION

For the foiregoing reasons, amicus UNHCR urges th:ft
the decision of the Court of Appeals for the Ninth Circuit
be upheld.
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