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1. On 25 February 2009 the Trial hamber I of the Special Court for S i ~ r r a  Leone 

(Thamber") handed down its verdict in case, deiivered in summary form in open court.' 

On 2 March 2m9, d ~ e  Chamber f l ed  i~ 

2. The Chamber hereby renders i~ Se tencing Judgement. l I 

3 .  Issa Hassan &say was found guil of rht. crimes, set out below, by participating in a 

joint criminal enreryrise, pursuant ro Arti c b(1) of rile Srarute: f I I 
(i) Acts of Terrorism, punishable u jder Article 3(d) of the S r ~ ~ t e  (Count l), f o ~  crimes 

I 

set forth in Counts 3 to l l and count  13 in  relation to events in syeciCied locarions 
! 

in Bo, Kenerna. Kono and Kaila+n Diroicts; 

(ii)  Collective Punishments, punisllible under Alricle 3(b) u i  che Sra tute (Count 2), for 

crimes set forrh in Counrr 3 ro 5 'and Cou nr 10 ro l1 in relnrion ro cvenrr in specified 

locations in Kenema, Kono and ilahun Disrricts; G 
I 

(iii) Extermination, a Crime againrk Humanity, punishable under Article ?(M of rhc 

Stature (Count 3), in relation rd events in specified loarions in  Do, Kenerna, Kono 

and Kailahun Dirtricts; i 
I 
I 

(iv) Murder, a Crime against ~ u d a n i t y ,  punishable under Article 2(a) of the Stature 

(Counr 4 ) ,  in relation co e\+en in specified locarions in Bo, Kenema, Kuno and 

Kailahun Districts; 
+ I 

! 

l Transcript of 25 Februay 7009. 
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I 
v )  Violence to life, health and phys~cal or mental well-being of persona, in particular 

i 

murder, ~unishable under Arrici$ 3(a) of the Stature (Counr 5), in relation to erenu 

in specified locations in  Bo, ~ e n c k a ,  Kono and Kailnhun Dirnico; 
I 
I 

(vi) Rape, 3 Crime against Humanity, Punishable under Arr~cle Z(g) of rhe Stature (Counr 

6) ,  in relation ro events in specifie locations in Kono District; P 
I 

(vii) Sexual slavery, a Crime against I Human iv, punishable under Arricle 2(g) of rhe 
I 
I 

Sran~te (Count 7), in relation ro lwents in specified locations in Kono District and 

unspecified locations in Kaila hun istrict; b 
I 

(viii) Other inhumane acts (forced barriage), a Crime against Humanie, punishable 

under Article Z(i) of the Stature ( ount 8): in relation to events in specified locations 

in Kono District and unspecified in Kailahun District; 

I 

(ix) Outrages upon personal dignitylpunirhable under Article 3 0  of the Statute {Counr 

g), in relarion to crents in rpetfied locations in Kono Districr and unspecified 
i 

locarions in Kailahun District; I 

(X) Violence to life, health and phy ical or menral well-being of persons, in particular i 
mutilation, punishable under Atricle 3(a) of the Statute (Counr 10), in relation ro 

I 

events in specified locations in ~ d n o  District; 
I 

(xi) Other inhumane acts (physica1/violence), a Crime against Humanity, 

under Article 2(i) of the Srawte ( aunt l l), in reIarion to events in  specified locarions i: 
in Kenerna and Kono Districts; i 

(xii) Enslavement, a Crime against H mani ty, punishable under Article 2(c} of the Sra ture l 
(Count 131, in relarion ro even n in Tongo Field in Kenema District and unspecified 

locarions in Kono and Kailahun biatricrs; and 

I 

(xiii) Pillage, punishable under Arricll 3(f) of the Srattlte (Count 14), in relarion to events 

in specified locarionr in Bo and dono  Districts. 

4. Addiriunally, Issa Hassan Sesay wa found guilty, pursuant ro Article 6(1) ot'the Stature, 

of planning the following rrimes: 
i I 
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(i) The use of children to actively p Jrticipate in hostilities, an  orher serious \,i~Irtion of 

International Hurnanirarian Lbw, /punishable under Arrick +(c) of rhe Statute (Cuunr 
I 

1 l) ,  in relarion to evenrs in ~ailahjun, Kenema, Kono and Bnrnbali disrricts; and 

l 
(ii) Enslavement, a Crime againsc H manity, punishable under Arricle ?(c) of the Stature 4 

(Counr 13), in relation ro even/s in specified and unspecified locsrions in Kono 

Disrricr. I 

I 
I 

1 
5. Lardv, purrunnr to Arricle 6(3) oi tl/e Srature, Issn Harran Sesay was convicted of: 

l 
(i) Enslavement, a Crime against HJmanity, punishable under Arricle 2(c) of the Stature 

! 
( C o u n ~  I3), in rels rion ro evenrs iQ Yenpema in Kono Datricr; 

(ii) Intentionally directing s ttacks abainrt the UNAMSIL peac~keeping operations, an 
I 

other serious violation of Intern t~onal Humanicarinn Law, punishable under Arricle ii - 

4(b) of rhe Sranlte (Counr 15), id relation ro evenrs in Rombali, Port Loko, Kono and 

Tonkolili Disrric~;  and 1 
I 
sical or mental wcll-being of persons, in particular (iii) Violence to life, health and phd ' 

murder, punishable under 3(a) ol. the Stature ( G u n r  171, in relation to evena 

involving UNAMSII. peacekreDeb in Bornbali and Tonbli l i  Disrricb. 

! 
2. Morris Kallon 

6. Morris Knllon was found guilty 04 the crimes, set our below, by parricipating in a joinr 

criminal enterprise, pursuant to Arricle 6(1) o f the  Smtute: 
I 

(i) Acts of Terrorism, punishable dnder Arricle 3(d) of' the Statute (Count l),  for crimes 
I 

ser forrh in Counts 3 ro 11 a n d l ~ o u n r  13 in relation to evenu in specified locations 

in RO, ken em^, Kono and ~ a i l a b u n  Disrrico; 

(ii) Collective Punishments, punisjable under Article 3(b) ol  the Srarure (Count 21, for 
I 

crimes ser forrh in C o u n ~  3 ro $ and Count l0  ro 11 in relarion ro evenrs in specified 

locations in Kenema, Kono andIKailahun Districrs; 



(iii) Extermination, a Crime against Humilnity, punishable under Article 2(b) o t  the 

Stature (Count 31, in relarion to vents in specified locations in Bo, Kenema, Kono 

and Kailahun Disrricti; 

l 
(iv) Muder,  a Crime against ~ u m a b i t y ,  punishaLlr under Arride 2(a) o i  rhe Statute 

(Count 4), in relation to events in specified lociltions in Bo, Kencina, Kono and 

Kaihhun Disrricts; 
' 
l 

(\*) Violence to life, health and ph ical or mental well-being of persons, in particular 4 
murder, punishable under Arricl 3(a) of the Srarute (Count S), in relation ro events 'i 
in rpecikd locations in Bo. ~ e n e b a ,  Kono and Kailahun Districts; 

1 
I 

(vi) Rape, a Crime against under Article 2(g) of the Srarute (Count 

6), in relation ro evenu in Kono Disrricr; 

(vii) Sexual slavery, a Crime against Humanity, under Article Z(g) of the 

Statu~e (Count 71, in reladon to evenrs in specified locarionr in Kono Disrricr and 
I 

unspecified locations in ~ a i l a h u n  Disrric~ 
I 

I 
(viii) Other inhumane acts (forced arriage), a Crime against Humanity, 

under Arricle 2(i) of the Statute ( ," ounr a), in relation CO events in specified locations 

in Kor~o Districr and unspecified ocations in Kailahun Disaicc l 
(ix) Ou tragm upon personal dignity punishable under 4rcicle 3(e) of the Scature (Count I g), in relation ro events in spqcificd locations in Kono District and unspecified 

I 

locarions in Kailahun District; 1 
I 

1 

(X) Violence to life, health and ph ical o r  mental well-being of persons, in particular 6 
murilarion, undcr &icle 3(a) of the Setute (Count l@, in relation m 

events in specified locarions in ~ b n o  Disrricr; 
I 

(xi) Qrher inhumane act* (physicad violence), a Cnme against Humanity, pu nishblc 

Case No. S C S ~  
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I 1 
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(xii) Enslavement, a Crime against Hulnanity, punisllahlc under Article ?(c) of h e  Statu~e 
I 

(Count 13), in relation to evenrs In Tonga Field in Kenema District and unspecified 

locations in Kono and Kaibhun d istricts; and 
I 
I 

(xiii) Pillage, punishable under ~ r t i d e l 3 ( 0  oi the Serure (Counr 14), in rela [ion ro eveenrr 

in specified locarions in Bo and K no Dismicts. 1 i 

7. Additionally, Morris Kallon was fo nd guilty, pursuant to Aruclc 6(1) of the Starute, of 

thc following crimes: 
4 

I 
I 
I 

(i) lnrrigating Murder, a Crime agaibsc Humanity, punishahle under Arriclc ?{a) of' the 

Srarure {Counc 4), in relation to event in Wendedu in Kono District; 

(ii) Instigating ViaIence to life, heal and physical or mental wellpbeing of persans, in C 
pafiict11ar murder, punishable U er Arriclc 3{a) of thc Stature (Count 5) in relation jd 
to an event in Wendedu in Kono bisrrict; 

i 
(iii) Planning the use of chiIdren to! actively participate i n  hostilities, an  other serious 

violarion of Internarional Huma irarian Law, punishahle under Article 4(c) of the l 
Suture (Counr 12), in relation t events in Kaihhun, Kenema, Kono and Bomhnli p 
disr r ic~;  and I 

! 

(iv) Committing and ordering attac s against peacekeepers, and other serious violarion 4 
of International Humanitarian ?W, punishable under Arricle 4(b) of rhe Statuce 1 
(Count IS), in relation to cvenrs $I Bombali Diarrict. 

l 
8. hsrly, pursuant to Article 6(3) of r h r  Stature, Morris Kallon war convicted of: 

(i) ACG of Terrotism, punishable u der Article 3(d) of the Stature (Caunt 11, for a crime i 
under Count 7 in kss i  Town in kono Disrricr; 

(ii) Sexual slavev, a Crime againsl Humaniv. punishable under Article 2(g) of the 

Statute (Coun r 7), in relation to dn evenc in Kissi Town in Kono Disrrict; 

I 

(iii) Other inhumane acts (forced barriage), a Crime against H ~ m i ~ n i t y ,  punishnble 
I 

under Article 2(i) of rhe Stature I (~aunt  8), in rela [ion to an event in Kissi Town in 
I 

Kono Disrrict; 
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I 

(iv) Outrages upon personal dignity, Punishable under Article 3(e) of the Scarute (Counr 
I 

9), in relarion to an event in Krsi fown in Kono Districr; 
I 
I 

( v )  Enslavement, a Crime agnina ~u/ni lniry,  under Arricle 2(c) u l  the Starure 

(Cclunt 13), in relation to events i unspeciiied locations in Kono District; 

(ri) In tentionally directing attacks a ainst: the UNAMSIL peacekeeping operations, an 1 
ocher setious violation of Interna ional Humanitarian Law, punishable under Article 

4(b) of rile Sratu te (Counr 19, in elation ro events in Bo~nbali, Porc Loko, Kono and 

Tonkolili Disrricts; a 11d 
I l 

(vii) Violence to life, health and ical or  mental well-being of persons, in particular 

murder, punishable under Articl 1 3(a) of the Statute (Count 17), in relacion to evenn 

involving UNAMSlL peacckeeperb in Bornbali and Tonkolili Districts. 
I 

9. By a rnnjority, ]ustice Bouret , Augustine G b o  was found guilty of the 

following crir~~es by participating in a joint criminal enterprise, pursuant to Article 6{1) of the 
I 

Stature: I 
I 
I 
i 

(i) Aea of Terrorism, punishable u ider  Article 3(d) of rhe Sutute (Cuunr I) ,  for crimes 

ser lurch in Counrs 3 to 5 and (jounrs 6 ro 9 in relilrion to events in Li labun Town 

and throughour Kailahun ~ i s o i c l ;  

(ii) Collective Punishrncnts, punish ble under Article 3(b) of the Stature (Count 21, for 

I 

l 
c,rimes sec lorrh in Counts 3 to 5 in relation to cvenw in Kailahun Town and 

I throughout Kailahun Disrricr; I 
I 

(iii} Extermination, a Crime againir Humanity, ble llnder Article 2(b) of rhe 
I 

Sramre (Count 3), in relarion t~ evenu in rpccified locarions in Bu. Kenerna, Kono 

and Kailahun Districts; I 

(iv) Murder, a C~irne  againar ~unianiry ,  punishable under Arlicle 2 2 0  of rhe Srarute 

(Count 41, in relation ro even in specified locarions in Bo. Kenema, Kono and 

Kailahun Districts; 
t I 

I 
i 

Caw No. SCSLO~@ 



i 
(V) Violence to life, health and ph ical or mental welCbeing of persons, in particular 

murder, punisl~able under Artid 3(a) of [he Satu te  (Count 51, in relacion to events 

in specified locations in Bo, Kene 1 a, Kono and Kailahun Districts; 
I 

hi) Rape, a Crime against Humanity punishahle under Article 2(g) of rhe Stature (Count l 
61, in relarion to events in specifi d locn cions in Kono District; 1 I 

(vii) Sexual slavery, a Crime again3 Humanity, punishable under Arricle 2(g) nf the 

Statute (Count 7 ) ,  in relacion t events in specified locations in Kono District and 

unspecifid locations in Gilaku District; _I 

(ix) Outrages upon personal dignity punishahle under Article 3(e) of  the Sm tu  re (Counr 

9), in relarion ro evenrr in sp/uified locations in Kono Districr and unspecified 
I 

locations in Kailahun District; / 
I 

(viii) Orher inhumane acts (forced marriage), a Crime againsr Humani b, punisl~a ble 

under Artide 2(i) of rhe Statute Cout~ t  B), in relation to events in specified locations 1 

I 

(X) Violencr ro life, health and ph sical or mental well-being of persons, in parriculat 

m u t a t i o n .  punishabe under 3(a1 of the S t a r e  h n t  0 )  in relation o 

evenn: in specified locations in no District; 
I 

in Kono Dis rrict and unsyecifiedIlocations 

I 

(xi) Other inhumane acts violence), a Crime rgainsr Humr nity, punislahle 

under Article ?{i) of the Statue Count 1 l ) ,  in relation to events in speciiied locations 

in Kailahun District; 

in Kenema and Kono Districts; / 
l 

(xii) Enslavement, a Crirne against punishable under Ardde 2(c) of the Scatute 

(Count 13), in relarion to Field in Kcnema District and unspecified 

locarions in Kono and ~ailahunl~istr icrs;  and 

(xiii) Pillage, punishable under Artige 3{t) o t  rhe Statute (Count 141, in relation m evenn 

in specified locations in Bo and bone Districts. 
I 

10. Additionally. Augustine Gbao found guilv, pursuanr to Arricle 6(1) of rhe Stature, 

in relation r o  e\.ents in Bornbali of aiding and abetting artaeks 011 peacekeepers, an  



I 
I 

other serious vioiation of Inretnational mnnirarian Law, punishable under  Arrirle 4(b) of 

the Stacute (Count  15). 

I. ApD~IicabIe Provisions 

i 

11. Atticlc 19 of the  Starute and  R61es 100 and 101 of the Rules oC Procedure a n d  
I 
I Evidence ("Rules") p t o l i d e  as fo!Iows: 

i 

1. The Trial Chnmher slxill impost t ~ p o n  a convicted person, 
other than a !uvenile offend r, imprisonment for a specified numher 
of years. 1n determining e tetnls of imptisonnlenr, the Trial 
Chamher shall, as have recourse to rhc practice tegatding 
prison sentences Criminal Trihunal for Rwanda 
and tIlz n a t i o ~ ~ a l  courts of Si4rra L o n e .  

I 

2. In i~nposirlg the serjter~ces, the Trial Chanher  should take 
into accounr such facrors b s  rhe gravity of the offence and the 
individual ci rcurnsrances of the convicred person. 

(A) If the Trial Cham er convicts the accwed ot the accused 
enters a guilty plea. thc Ptoaecuror shall suhmit any relevant 
infermation that may assis rhe Trial Cllamber in deterniir~ing an 
appropriate scntrnce no m re than 7 days after such conviction or  
guilty plea. The defelrdarlt I hall rhcteafcer, hut  110 more rhdt 7 days 
after the Prosecutor's filins jubtnit any t e l e ~ n t  ir~fotn~arion that may 
assist rhe Trial Chamhet in &ternlining an appropriate senrrrlce. 

! 

(B) Where the acctlreb has entetcd a guilty plea, rhe TrLI 
Chanlber shall hear submisp ona of the patties at a senreilcing hearing. 
Where the accused has bee 1 convicted by a Trial Cllambet, the Trial 
Chamber may hcar  rubmiaribla o i  the pa tries a t  a sentencing hearing. 

(C) Thc aentmct  shall be ptonounced in a judEenlenr in public 
and in rhe presence of che ihnvicted penon, auhjecr to Rule 102(8). 

1 

R d e  / P I  - Penalties 
I 

1 

(A) A perwn cunvicredlby the S p r l  Court, other thari a juvenile 
otfender, may be sentcncedl to imprison~nent for a specific number of 

I years. I 

(R) In dercrmir~ing th senrence, the Trial Chamber shall take 
into accounc the factors m ntioned in Article 19 ( 2 )  of rlle Srarure, as 
W-ell as such factors as: 

i 



( i i )  Any rnitigaring kircumstanccs including rhe ~ubsrantial  
cooperariou wirh rhe ~rosec$tot  by rhe convicted person be fore or 
after conviction; i 

(iii) The exrent to any prrlalty imposed by a court of 
any Stare on [he corlvicted lor che same act has already beer; 
served, as referred to in 

(C) The Trial Chanher a l l  indicate whether multiple sentences 

shall be served cotlsecu tively 

(D) Any period during ich the convicted yerJorl was detained 
in cusrodu pending his to the Special Court or pending trial 
or appeal, shall be taken on sentencing. 

2, ~entkncing Objectives 
I 
I 

12. I t  is settled law that the goals and bjectives ot senr-encing in rhe sphere of international 4 
criminal law derive ecsnnrinllv horn the ddtr iner  underlying penal sanctions in  the dolneicic or 

I 

national law setting. I I 

13. The  SCSL Appeals Chamber h s scared that, in relarion to legitinlace sentencing 

purposes, "[tlhe primary ol~jectives must c retribution and deterrence. "' The  IClY Appeals l 
Chamber has further stared that  "lilt is 4ell established thar, a t  the [IClTl and a t  the ICTR, 

retribution and deterrence are the main jectives in ~ e n t e n c i n ~ . " ~  In its simplest forrnulatio~~, + 
retribution implies that punishnlenc rn&t be proportionace ro guilt and the graviry of the 

offence.' Elsewhere i t  has been snrcd tlrdr '[tlhis is nor ro h e  understood as fulfilling a desire 

l for revenge but as duly expressing the, outrage of the international cornmuniy a t  these 

rritnes."Weterrcnce is both general, reflrrinp to the notion that a convicred perran who is 

punished can serve as  an example ro oth)ers, who will then desisr from committing o r  will be 

uolikely ro curnmir thr. said crimes for fdar ol being and also spccific dcterrencc or  

incapacitiition, which describes the o jecrive of preventing f u n ~ r e  criminal conducr hy tl: 
restraininq o r  incapacitaring convicted putsons. 

! 

-- 
' CDFAppeals Judgement, para. 532. I 

' Kmjisnik Appeals Judgement, 17 March 2009, p ra. 775. 
Bankole Thorrlpson, C~imimI Lau, of Siena Leon p. 17; Kmjrsnik.4ppeals Judgemenr, l 7  hia~ch 2009, para. 777. 

"Akwlki Appeals Judgernerlt, para. 185. 
i 



I 

14. Other sente~lcing objectives rec gnised under international criminal law are (i) 4 
prevention; (ii) rehabilirarion; and, (iii) sri*atisation.' 

l 
I 

15. In relacion to the con~rnission incernarional crimes, it such as crimes against 

humanity, war crimes and other serious iolnticlns of international humanitarian law, is our i 
opinion rhar rhe punishmen[ of the offenbrr must also adequately reflect the reb-ulsion of the 

international cornrnunity ro such conduelr, and denounce it as unaccepable. The Chamber 

endorses the followins rationale: 1 
I 

One ot. rhe main purposes of1 a senrence imposed by an international 
Tribunal is to influence che 1c&l awwetless ot' the accused, rhe surviving 
victims, heir relariws, rhe wit csscs and [he general public in order to 
reassure them tbar rile sysrem is impltn~er~red and enforced. 
Addirionally, the process of sen encing is inrenAed ro coilvey thc nlessspe 
that xluhally accepted laws and n I les have ro be accepred by everyone.' 

I 
! 

16. Rehabiliratiun as a goal of punish ent means the resrora tivn of the convicred person t. 
m a statc of physical, mental and n~ora l  health through treatment ~ n d  education, so that h e  

I 
can become a useful and me] her of society.' However, rhe Chamber  recognises P 
that despi re i t s  importance as a n  objective bf Punishment, rehabilirarion is more rele\xit in the 

contexc of domestic criminality t han  inter ational criminality. 3 
I 
I 

3. Sedtencine Factors 

17. The Chamber note$ thar Article l and Rule 101(B) stipulate &at certain factors have 

to be considered in determining an ayp opriare sentence. These include tbe gravity of rhe 

offence, the individual circumsrances of he Accused, any aggravating and mitigating iactors, 

of Sierra Leone. 

l 
and wbere appropriare, the senrenking pracrices of rhe lCTR and o i  rhe national colire 

I 
l 

18. In this regard the Chamber recoghiss that i t  is necessary ro impose a sentence which 

reflects &e torality of the convicred persoh'r criminal ronducr." Furdlermore we note that ir is 
I 

universally recognised and accepred that a person who bar been convicred of many crimes 

8 April 2008 

I 

CDF Appeals judgement, para. 531 .  ! 
I 

R N~ILolii, Senten~itlg Judgement (TC), pa ra .  139. I 

Bankole Thompson, Criminal loau o j  Sierra Lone, 
I0 CDF Appeals Judgement, para. 546. 

p. 18. 



should generally receive a higher senter 

I I crimes. By parity of reasoning, the C1 

individualised and also proporcionare to 1 

gra\.iry of the totality of the criminal cond~ 

the particular circuinstances of  rhe case a 

accused." Within these paruneters, and F 

are made clear, a Trial Chamber has a br 

either a single "global" sentence or separar 

found guilty.14 Afrer having carefully cc 

appropriate to address each counr separatc 

impose separate senrences. i t  musr inc 

concunenrly or consecutively. l5  

3.1. Gr, 

19. The Chamber acknowledges that 

when determining an appropriate sentenc~ 

has been held thar rhe gravity of the offcn 

and rhar it requires a "consideration of th  

form and degree of participn cion of the At 

offence, the Chamber has taken in to accol 

i) rhe scale and brurality of the offenr 

ii) the role played by [he Accused in cl 

Celibici Appeals Judgement, para. '57 1. 
l '  Tadic, Sentencing Appeals J i ~ d ~ e ~ n e n r ,  para.22; 
Judgen)rnr]. Fara. 445; F u r u d r ~ l a  Appeal Judgemer 
" CDFAweals Judgement para. 546; Kmiisnik App 
1038: Furundzia Appeals Judgemrnr. para. 249 

Judgrmcnt, para. 182; Celzbici Appedls Judgement, 
l4 AFRC Appeals Judgement, paras 328329. 
' j  CDF Appeals Judgement, para. 537. 
l6c " .  elrbrcr Trial Judgement, pdra. 1225; Alehasski 4 
" Kvpreskic et oI Trial Iudgemenr, para. 852, K, 
Judgemenr, pan. 380. 
IR  Stokic Appe~l  ludgement, para. 380, OITC, 1T-C): 
para. 729. 

Case No. S M4-15-T !I 

r l~an a person convicted of only one of those 

nLcr acknowledges thac the sentence should be 

conduct of rhe A c c u ~ e d , ' ~  reflecting the inherent 

of [he convicted person, ra b n g  into considerilti~n 

the form and degree of the participation of the 

:ided that the factors which have been considered 

3 discrerion to choose between the imposition of 

:ntences for each count on which the Accused was 

iclered the issue, the Chamber deems ir more 

Where rhe Chamber so exercises its discrerion to 

Ite whether those sentences should be served 

of the Otfence 

ticle 19(1) of the Statute imposes rhe obligation, 

o take into accounc rhe "gravity of the offence." Ir 

is the "litmus test for the appropriare sentence",'" 

)articular circumsrances of the case, as wet1 as the 

sed in che crime"." In assessing rhe gravity of rhe 

such factors as: 

r commission; L9 

,dorcvic, Sentencing Judgement, para. 29; Kuprrgk~i Appeal 
para. 219. 
j Judgement, para. 774; Nahimnnu Appeals J\~dgelilent, para. 
h k : z  Appeals Judgement, para. b83, Alekro~nk! Appeals 
a. 73 L .  

a1 Judgenm~r, para. 182. 
: and CPrke Appealr judgement, para. 1061, Stnkic Appeals 

-T, Judgemrnr (TC), 3 0  June 2006 [Oric Trial  Jiidgementl, 
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I 

iii) the  degree of suffering o r  impact 01 the crime on the  immediate victim, ar well as its 
I 

effect o n  rclarives of the vicrim;" a n 4 ,  
I 

iv) t h e  vlilnerabilityand number  ofvichrns." 
i 

20. Furthermore,  i n  determining the  r le u i  rhe Accused i n  the crime, the Chamber  may 

take in to  accounr the  m o d e  of liability unc er which rhe Accused was convicted, as well as rhe 

nature  a n d  degree of his parricipation i n  t e commission of rhe offence. T h e  Charnher may 

also consider wherher rhc Accused was be1 liable as an indirect o r  a secondary peq~erraror.22 

I n  this respect, we have found  tha t  aiding a I d abetting as a mode  of liability generally warrants 

a lesser senrence rhan that  irn posed for a m re direct  form of Fa rriciyation." I 
21. T h e  C h a m b e r  acknowledges char ir 'S also seccled law that  in  assessing rhe gravity of the l 
offences for which rhe Accused was convictid as a superior, i t  should consider t h e  gravity of the 

underlying offence a n d  rhe gravity of th conducr of the Accused i n  failing to prevent o r  

punish rhe crimes cornrnirted by his subord 1 n a t e ~ . ' ~  

I 

22.  W e  also endorse the  view that wher rhe Accused has been convicted as a participnnc in  

a joint criminal enterprise, the level of C O  tribution as well as rhe caregory of joint crimina! l 
enrerprise under which responsibility attac es are to b e  considered in  assessing the appropriate t 
sentence.25 As stared in Bsdjar~ir~, rhe doctri e of joint criminal enterprise: f 

[...l otfcrs no formal di.srincri 11s between ICE members who niake 
overwhelnli nglY large cantributio s and JCE members whase contributions, 
though signifiinnr, are nor ,is gr 1 t. Hou~ever, the Appeals Chambers recalls 
that any such disparity is adequat ly dealr wirh a t  rhe sentcucing srage.'" d 

l" Celibici Appeal ]udpemenr, para. 847; BLugojevic, $ia~ ]udFrment, para. 833. 
'" B h k i c  Appeal Judgelrwnr, para. 683; Srnkic Appe 1 Judgement, para. 380, O ~ i i  Trial  Judgerncnt, para. 729. 
'' Blrukic Appeal Judgcluent, para. 683; R r ~ b ~ i  Se rtlrlitlkg Judgement, para. 47. T h e  Charnber notes that the 
Prosecution lias discussed some of these factors, in 1 uding the vulnerability and age of victims and r h ~  humiliating 
and degrading narurc ol' the acts, as aggravaring h ors (Prosecution Sentencing Brief, para. 56). The Chamber is 
ot the view rhar  these am more appropriately co f sidered in relarion to irs dererlnination ol' tbe gravia of the 
offence. 

I 
i 

?? N~ragrmra, Entrncmg ,T~rdgmcnt, pan. 8 13; ~ i s t b !  ri Appeal Jildgemei~t, para 182. 
" CDF Sentencing j~~dgement, para. 50. I 

'4 Cellblci Appeils Judgement, para. 732. 
:' M ~ r r i c  Appeals Judgement, para. 350. 
'"Brdjan~n ~ ~ ~ e a l s  Judgement, para. 432 

i 
I 
I 
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23.  The Chamber is cognisa nr of the ikperrnissibilirv of  " d o u b l ~ c o u n t i n ~ " ,  rncaning that 
I 

rhe facrors considered in assessing rhe grarbty of the offence, cannor be used or  conridered as  
I 

aggrava ting cireurnstances."   he Appeals ~ b a m b e r  has however endorsed the v i e r  tha r rllere is 

no  duublc.counting merely because a Trial considers cl~e impacc of the crimes on the 

victim in one section and the the victims in [he other section." In this regard, 

this Chamber takes [he 1-iew it  considers and accepts as lessening (he gravity 

of rhe offence, cannoc be mitigating ciccumscances. 

25. The ChanIher acknowledges the Setute and the Rules do nor proxgide an 

exhaustive enumeration of the the Trial Chamber may consider to be 

aggravating. Based on the factors considered as aggravating in ocher 

24. The Chamber opines thar i t  is an 

established by [he Pcosecucion beyond a 

direcrly related to the commission of the 

convicced, can be considered to be aggravaring.30 

element of [he underlying offence, it canno: 

international criminal jucisdictions, howe -er, include [he leadership role of [he ~ c c u s e d , ~ '  i 

:<cepted practice thac aggravacing facrocs should be 

reasonable dotibr" and thac only circumstances 

of'fence charged, and for which the Accused has been 

Hence, when a particular circumstance is an  

be taken into account as an aggravsring factor." 

premeditation and motive," a willing and enthusiastic participation in the crime," the length 

of time during which rhe crime was c~mrnitted," the locarion of the attacks - armcb 

commitred in traditional places of ci\iliad sanctuary such as churchea, mosques, schools and 

hospitals being considered as rno e sericlus,'\adism and a desire for revenge,'' abuse 

I 

t 
i 

" AFRC Appeals Iudgemenr, para. 3 17. I 
I 

'%K Appeals Judgeme~~r,  para. 3 18. 
:"l- I b l c ~  - . Appeals Judge~nenr, para. 763. i 
'"~narac et ol  Trial Judgtrnent, para. 850; Hndrak movie Trial Judgement, para. 3069. 4 
" Blnskic Appeal3 Judgemrtnr, para. 693; Vusiljer!rc Appeat Judgemrnt, paras 172.1 73; Ndinduha.'rqi Appeals 

! 
Jndcrmenr, pata. 137. 
'' h k i c  Appeals ludgemenr, paras 2&29; 0 k n m ~ i ~  Senrencing Judgemcnr, para. 99; R ~ b l c  Appeal Judgemenr, 
para. 80. 
I I  B h k i c  Appeals J ~ d ~ e t n e n t ,  para. 686. ! 
" Ibid. 
j5 E h k ~  Appeal Judge~r~ent, para. 686. As noted, the Chamber has considered certain facrors, such as rhe 
vulnerability and age 01 viciims, and [he or degrading nature of rhe acts, tliar are somerii~~rs 
considcred as aggravating facrors, as part of the o&nct (see n .  5 1). 

'%RC Trial !udgernenc< pdra. 22; 
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of musr or official ~ a ~ a c i t ~ , ' ~  "total disrega d fo r  the sanctity of hutnan life and digniry." Thc 

Chatnber rakes d ~ e  view thac deceptive be aviour such as luring others into a fabe sense of i 
sccuriq through fraudulent offers to discus or  negotiate and subsequently taking 2dvanr;lge oi l 
the ochers revealed weakness m a y  also alndunr to aggravacing circumstances, The  Prosecurion 

I 

submitted that bad behaviour of a n  acc ed during trial mighr constitute and aggraracing 

facror, however rhe Chamber does nor acce ", t that argument. 
i 
I 
I 

26. Furrhermore, thc Chatnber opinesJthat the position of leadership of an Accused held 

criminally responsible for a crime unde Article 6(1! of' the Stature, may constitute an 1- 
aggravacing circurn~tance.~' However, it ha, been held thar If a n  Accusecl has been found liahie i 
under Article 6(3), his leadership positibn cannot Le considered by the Chamber as an 

a g g r a ~ t i n g  factor as ir is in irself a consti tive eletnent of the o f f e n ~ e . ~  It has also been held I 
thar where d ~ e  Accused has acriwly a b u s ~ d  his posirion of comnland or  parcicipared in the 

crimes of' his subordinates, however, such can be considered ro be aggravaring.4' 

3.3. h/ itigati11~ Factors 

I 
27. The Chamber recalls thar neithe-d the Statute nor the Rules exhaustively define r t~e 

factors that may be considered tu be rniti n ~ i n g .  As: a consequence, we opine thar the iatego ry 

of mirigacing circumstances is nor dosed. 1 ccordingly, "what corlstitutes a mitigating taccor is a 

marter for rhe Trial C h a m h r  ru determini in the exercise of its dis~ret ion."~ '  
I 

28. It has been held that the proof on rhe Accused wirh regard to mitigating 

circumstances is rhat of a baiance meaning char ir is more probable than nor 

that the circumsrsnces in  it is a much lower burden of proof 

I 
-- 

I 
' l  CDF AppeaL Jud,gentrnt, para. 524. 
'' 5 m m k  Appeal3 l t ~d~cmenr ,  p m .  530; NdiuLibbizi Appeal* ludgcnmr, park 13b. 
JV J obc Sentenclng Appeai, paras 2&:9; Obrenwij Trial Judgell:enr, para. 99; Bobic Appeais Judgemrnr, para. 80. 

Sec Prclrecu t ion Stnrencing Brief, para. 27. 
~ h e m ~ r  Trial h~d~ern~nt, para. 99. Dnonjir i (pprls Judgemmt, parr. 67; I&ii S c n r r ~ ~ i i n ~  Appeal. par* 18, 

Bobic Senrencing Judgement, para. 60. I 
W G[. ~brcr . . Appeals Judgement, para. 736, .4kkrwsk~ Appeal Judgement, para. 183. 

'' M~uernrr Appeals Chamber, para. 3q5. 
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than that required by the Prosecution." like aggramting factors, mirigdring factors inay be 

taken into account regardless of whether they are directly related ro the alleged 

2'9. However, the Chamber notes that Rule 101(B), it is mandatory to consider as a 

rniljgaring circumstance the substantial of the Accused with the Prosecutor. 

Further, the Chamber has the other factors or  circumstances in 

mitigation, such as: 

i) rhe expression of remorse or acknowl dsement of responsibility;" l 
ii)lack of education or training;46 

iii) good characrer with no  prior convi 

iv) personal and family circums~nces;  

V) hehadour and conduct suhsequenr t the m n  flicr, particulat0: with respect to promoring 

peace and re~onci l iac ion;~~ 
P 

vi) good behaviour in detention;'' and 

vii) assistance to derainees or victims. 
i' l 

30. Thc Chamber may also consider he ~notive of the Accused in either aggra~qtion or 

inirigacion of sentence. However, whilst "mociw may shade the individual perception of 

culpabiliry, it does not  amount to a legal e reuse for criminal conduct"? In addition, "allowing ! 
mitigation for a convicrrd person's puliti al motives, erTen where they are considered hy the 

4'S:mbaAFpeals ~ i ~ d ~ e l u e ~ l t ,  para. 328; Blarkic Ap als Judee~uent, p.\ta. 697. 

q4 Srakic Trial J ~ d ~ r r n e n t ,  para. 920; Llnlnj Trial J U  cement, pnra. 729. 
4 5  CDF Agpeals Judgement, paras 489490; Babic rntencillg Judgn~cnt, par- 81.84; Oric Trlal  Judgcmenc, para. 
75:. 
'' CDF Appeals judgcrne~~ C, para. 498. 

l 
4 ' C D ~  Appcals Judgcmenr, para. 5 1 1. B h k i c  Ap eals j ~ d ~ e ~ l ~ e n r ,  para. 691; Erderrtw~c Trial Jullgement, para. 
16(i); Ceiibici Appeals Judgrment, pdta. 788; DPYOI: C, Sentencing Judgeulent, para. 156. 
'' Kunumc eL al, Appeals Judgemenr, yara. 362, B kic Appeals Judgemenr, para. 708. 
'' Babic Appeals judgement, paras 5659; Phuric, S ntencing Judgement, mras 85-43. 

Bharkic Appeals Judgement, para. 696. 

156. 
CDF Appcalj Chamber, paras 5 2  3, 524, 528. 

i 
" Blarkic Appeals Judgenienr, para. 696, Babri Ap eal Judgeu1ent, para. 3.3, Rranlic Senrencing Judgement, para. f 
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Chamber to he rnerirorious, underrnineslri~e purl)oses of sentencing rrtber than prornures 

t hem".53 

31. Article 19(1) empowers rhe TO consider 2s appropriare the practice regarding 

sentencing at  the Inrernational for Rwanda ("ICTR"). The Chamber also 

considers as appropriate the Inrernarion~l Criminal Tribunal for rhe 

Former Yugoslavia ("ICW'), .Appeals Chamber with the ICTR, to be 

instructive, and has also The C h a ~ n  bet has also considered the 

sentencing practice of 

4. Sentencing Practice 

32.  Article 19(1) authorises the Cha er to consider, where approp~iare, the sentencing i 
practices of  Sierra Leonean domesric cour . However. as none of the Accused was charged for 

offences under Sierra Leonean law, the Ch mber deems it unnecessaq to make this enquiry.54 t 

of Other Tribunals and Courts 

TV. SURMZSS ON OF THE PARTLES l 
33. In issuing this Judgemenr, the Ch mber has rakcn into considerarion both the writrcn 

arid oral submissions of the ~ a r t i e s . ~ '  I 

1.1. Se tencin Princi les 

3 .  The Prosecution su brnirs that in etermining the appropriate sentences the Chamber 

must consider cermin fundamental sen encing principles, the objectives and purposes of 

sentencing and the factors specified in Art cles 19 of the Sracute and Rule lOO(A). : 
'' Ibid. para. 534. 
" See CDF Appeals Judgement, para. 476. 
'' SCSL04-15.T.1239, Prosecution Senrencing Bri i version), 10 March 2009 ("Prosecution Brief"); A copy 

73 March 2009. 

l of the Prosecution Sentencing brief was also filed conraining borne additional innfidential information as SCSL 
04+15.T-1?38; SCSL04-15-T-1 242, Sesay Pekncc .ve~\tencing Brief, 17 March 2009 ("Sesay brief 1; SCSL04-15-T- 
1244, Kalloh Senrencing Brief, 17 March 2009 ( 'Kallon Brief"); SCSM4-15-T-1143, Public Wit11 Confidential 
Annexes Sentencing Brief t'or Augusrinc Gbao, 17 March 'W9 ("Gbdn Briet"); Sentencing Hearing, Transcript of 
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35. The Prosecurlon emphasises that 

culpable conduct of the Convicted perso 

the sentence, the Chamber has a "bro 

circumsclnces of  each Accused. This d 

Chamber's 'overriding obligation.''' 

36. The Chamber must consider aggr, 

an appropriate sentence.5s The Prosecuti 

'ncr factor taken into accounc as an asp! 

rakcn into account as separate aggrava 

equally applies to 

37. Thc Prosecution recurnmends tha 

imposcd in the AFRC case which reflects 

convicted including their personal role, tt 

38. The  Prosecurion suggests that th 

conviction for mote than one crime, a gIi 

all criminaI conduct on which conviction: 

39. Pursuant to Rulc 101(C), sente. 

Prosecurion subinits that in event the C1 

would bc inappropriate ro determine the 

were the only crime of which rhc accuse 

sentence be s r n ~ e d  concurrently. Where a 

person's culpable conduct is inherently g 

The  time sen-ed as a sentence should b 

tocllity of rhe accused's criminal conduct. 

( 0  Rosecurion Sentencing Brief, paras 5, 53. 
I' Roscccrrion Sentencing Brief, para. 4. 
5M Prosecution Sentencing Briei, pdra. 6. 
59 Prosecnrion Sentenci~lg Brict, pard. 6. 

Prosecution Sentencing Brief, para. 7 .  
" Prosecurio~l Sentencinr Brief, para. 5 1. 
62 Prosecution S ~ n r e ~ ~ c i n ~  Brief, para. 52. 
'' Frosecurion Sentencing Brief', para. 54. 

Case No. SCSL-94-I 5-T 

2 sentence imposed must reflect the totality of the 

Due ro [he Chamber's obligation to individualise 

discretion" to tailor the punishment ro tit the 

to individualise [he penalties is considered tbe 

ting and mitigating factors in the determination of 

notes the bar o n  'double-counting' menning that 

of the gravity of the offence may he additionally 

g c i r ~ u i n s t a n c e ~ ~  and rhc 'double-coun ting' rule 

je Chamber mkes inro consideration the sentences 

e nlodes of liability under which rhe Accused were 

:ravity of the crimes and all aggravating factors." 

? ,hamber in imposing sentences where there is a 

1 or a single sentence may be imposed in respecc of 

ere foundb2 

:S are served consecutively or concurrently. The 

nber irnposes separate sentences for each crime; it  

ntence for each criine in isolation, as if that crime 

rari convicted, and then simply to order that each 

ccused commits multiple crimes, the totality of the 

[er than if that person only committed one crime. 

onger and the overall sentence should reflect the 

R April 2008 



40. In analysing the gravity o f  the culpabiIiry o j  

rhe Convicted persons in their one 

year when the JCE exisred 

torced labour of civilians, pillage and conscriprion and use of child soldiers 

were tound ro have occurred across a area including Bo District, Kenerna 

District, Kono Districr and Kailahun submirs thar the extensive 

temporal and geographical scope of seriousness of' rhe criminal 

conduct for the parficipancs in rhe 1CE ."' 

1.2. Gravity of the Offences and A~gravatinp Circumstances 

47. The Prosecn tion submits that Ses and Kallon held high positions within the RUF 

and rhe Junra alliance especially within Supreme Council. And through their positions as 

leaders, rhev actively in and furhering of rhe objecti\yes of'rhe ]C€," 

41. The Prosecution draws the Cham rs specilic artenrion ro the aggravation arrached ru Y 

4 3  The Prosecuriun highlights sesay'sl role in planning and organising forced mining in 

Kenerna District, the nse of child ro guard mining sites, the beating of  TFI.129 in 

Kenema r o w ,  and, in Farticular, ent of JPK's instrucrions ro kill civilians and burn 

civilian houses in Koidu Town, be made a "civilian free area".69 

conuct ion~ in relation ro forced marriages 

and attacks againsr UN Peacekeepers in 

in the case of forced marriage and attacks 

considered by any international criminal 

the cases of cllild soldiers the jurisprudence 

44. Killon in his leadership role cd the b r u r ~ l  policies of enslavement ol ci\.iIians in 

Kono and Tongo Field, and the civilians and rhe elimination oi the enemy. The 

it1 Caunr 8, the use ot child soldiers in Count 

Counts 15 and 17."" The Prosecution en~~has i se s  that 

against prdcekeepers, such conduct has not  been 

tribunal prior to this Chamhrr's Judgement, and in 

is still in the early stages of  d ~ e l o ~ ~ n e n t . ' ?  

P April 2003 

W Prosecurior~ Sentencing Brlef, para. 57. 
" Prosecu clon Sentencing Brief, pa raa 145.159, 172. 
" Prosecurion Sentencing Brief, paras 173.177; Stn 
"' Prosecurion Sentencing Briet, para. 56. 
L& Prosecutio~~ S e n r e n c ~ n ~  Brief, parae 58, 65. 

Prosecuriou Sentencing Brick, paras 58-63 

encin.g Hearing, Transcript o l 2 3  Marsh 2009, p. 35.  



Prosecution highlights his active in the execurion of the accack on Koidu, which 

resulted in  hru tal killings and 

45. The Prosecurion stares that Gbno h d considerable power and prestige within the RUF 

in Kailahun district and also in his role as t le Overall Security Officer (OSC). In his leadership t role as the RUF Ideology instrucror he sig iticantly contributed ro rhe furtherance of' rhe JCE. 

The Prosecution highlight Gbao's person 1 involvemenr in the enslavemenr of civilians for 

farming, and also thnr he was found to ha1 inrended rhe killings of 64 suspected &majors in 

rer rorising the civilian populatlon.71 

1 
Kailahun Oistricr and that he   ha red the inrenr for smpurations, rapes, forced labour and 

M. Sesay and Kallon cornmirred crime charged in Cnunrs 1 to 14 and Gbao commirred 

crimes charged in Counrs 3 to 5 ,  11 and 13 in pursuance ol rhe ICE objectives by virtue of  

rheir leadership roles: and as co-pcrpetrato s within rhe JCE which therefore raises the roraliry 

of their criminal conducr ro the highest g vityV7' The Prosecution subrnirs rhar atrocious and I 
violent crimes were found ro have been co n~itted under Counts 1 to 15 and 17. t 

48. The Prosecucion analyses the grarri of rhe nftence through d ~ e  Accused's parricipnrion 

rhmugh other modes of liability. Ir notes Sesay's conviction under Arcicle 6(1) for planning 

enslavement crimes in Kono Disrrist a d under Article 6(3) for enslavement crimes in 

Yenqema, Kono Disrricr. Kallon is found I's13Ie I under Article 6(1) for instigating rhe killing of a 

Nigerian woman in Wcndedu, Kono Dis ict and under Article 6(3) for fsllure to prevent or 

47. All three Accused a perso a1 role with regard to r l~r  arracks on UNAMSIL + 

70 Prosecution Sentencing Brict, paras 66.68 
" Prosecucion Sentencing Briet, paras 71-72.  Tl 
yara. 2166. 
'' Ptoseculion Sentencing Brief, paras 64, 69, 7 5 .  
73 Prosecution Sentencing Brief, paras 179.1 88. 

Prosecution Sentencing Brief, para. 189. 

Sesay rh rough communications 

and abetred rhe arracks sg ins r  Salahuedin 

Prosecution refer to Judeen>enr, para. 2168; See Judgcmenr, 

and Kallon hy personal direcr attacks. Gbao aided 

and Js,4an~than.7' The aggravation was portrayed by 
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the violent and humiliating treatrnenr of Ir personnel,74 rhe abuse of trust hy RUF by false 

pretences of  negoriations and meering W resulted inro atracks and [he Accused abused 

rheir aurhority as  leader^.'^ 



punish commission of crimes of forced ma iage of TF1-016 in  Kono  District.'"inally, it notes 

Gbao's conviction unde t  Atticle 6(1) for petsonal tole in aiding a n d  abetting of the  a t r , ck  

o n  UNAMSIL personnel.'7 

49. I n  its ota l  submissions, t he  Prosecu 'an stared &a[; i 
6(3) liabiliry watrauts a lesser sentence 

than I...] Article 6(1) liahiiity, not agree as contended in Sejay's brief 
paragraph 90 and a t  the Kallon htief. Thete is no penetal 
prirlcipie to thac on the circun~stanzes of  each individual 
case." I...] 

tI owevet, we also fotmed the vi that JCE is not necessatily a less o r  more 
setil>i~s mode, rhac it all upon the citcunlsra~lces of an individil~l 
case - of a patticular case - in some situations it's poss~hle that a 
6(1) modc n~ay  h e  Iess ICE mode, but thete ate also many 
situations when a JCE mode of 
mode.19 

iabiliry could be more serious tban a 6(1) 

50. T h e  Prosecurion highlights the S ale a n d  the  brutality of rhe offences committed i 
throughour t h e  period o (  the  JCE. I t  note the  indisctiminare killings of civilians in Tikonko,  

the slitting o p e n  of a woman's stomach i n  BO District, t he  severing of corpses, a n d  the I 
beheading a n d  stabbing of civilians the intestines of wete used to dema tcate 

c h ~ k p o i n t s . ~ '  The evidence teflecw mass killings took place in  Koidu, Kono  

a n d  Kailahun District. Gruesome were peq~e t ra t ed  with the specific 

intent  to terrorise the civilian 

w o ~ n e n  with knices, a n d  t h e  insetrion o f a  

such as rhe slitring of rhe ptivare para of men a n d  

91 .list01 in to  the vagina of a woman. T h e  Prosecurion 

" Ftosecution Senrencing Briet; paras 190.202. 
'"roo~esution Sentencing Brief paras i6-80. 
" Prosecnrion Senrencing Brief para. 83. 

Sentencing Hearing, Transcripr of 23 March 2 0  
'' Sentencing Hearing, Transctipt of 23 March 10( 
W Prosecution Sentencing Brief para. 84. 

Prosecurion Sentencing Brief pat= 85-87. 
R? Prosecution Sentencing Brict' paras 88-90 

srgues tha t  the  humiliating a n d  deg-radind manner  in  which thei r  acts of sexual violence a n d  
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mutilations were inflicted should he 

ptolonged enslavement of civilians i n  

reflected in  [he imposit ion of the   sentence^.^' The 

Kai.ahun, Kenema a n d  K o n o  while being subjected to 



inhumane treatment, exploitation, stamtic 

adequately reflected in the sentence to be il 

5 1. The Prosecution submits rhac even 

number of vlcti~ns, the Chamber's finding 

were killed or mutilated and a latge numb 

enslavemenr, forced m:~rriages artd grueso 

crimes on the victims, rhe srigmatisation a 

o n  family members and societies as a who] 

of the offences escalates particularly where 

commirred as a policy of rerror and collech 

52. The Prosecution argues rhac the ind 

found ilty demonstrare theit rota1 disteg 

manner in which the crimes were conlnli 

c i r c u m s t a n ~ e . ~ ~  The Prosecution argues rh.; 

roles, their education, training, experience 

aggrawting facrors in determining their st 

rhar his de f i~n t  arrirude duting rhe trial a 

educacion, training, euprtirnce, desire for 

in particular his disregard for the jurisdicti 

considered as aggravating facrors in determl 

53. The Prosecution submits rhar thc 

increases the gravity of the crimes comrnj 

those crimes. W 

M J Prosecution Sentencing Briet paras 9 1-91. 
64 Pros~cution Sentencing Briet, par= 51- 11 1. 
$7 Prosecution Sentencing Briet, paras 112-1 19. 
'* Prosecution Sentencing Briet, para. 1 19. 

Ptosecution Sentencing Rrieiparas 127-137 
Prosecurion Senrenclng Griei paraa 13% 14 0. 

R' Pro~ecutlcln Sentfncing Brief paras 14 1-144. 
Senrencing Hearing, Transcript of 23 March 2002 

1, beatings and summary executions should also be 

l,osed.8' 

lough it is difficulr to determine with precision the 

show that  :I considerably large number o f  vicrilns 

t of \-ulnerable wo~nen and girls were subjecrcd to 

Le rapes.84 The dire suffering and impact of these 

d shame of rhe victims, rhe effects of these crimes 

are aggtavating factors.85 Furthern~ore, the gravity 

he Chanlhet's flndings reflect that the crimes were 

: l>unish~nenr.B" 

scrimina te killings for which the accused have been 

rd for the sancrity of human life, ancl the sadisric 

:ed must be raken inro account as an agga\atlng 

with respecr to Sesay and Kallon, their leadership 

~ n d  desite for personal gain must be considered as 

~cences. '~ In relation to KaLlon, it furrher suhmia 

o constirutes an aggravating circnmstance. Gbao's 

ersonal gain and his defianr attitude during Trial, 

~n of the Court for a long ~ e r i o d  of rime, musr be 

ling his sentence." 

gravity of the crimes comrnitttd by subordinates 

red by the accused, by thei t failure to prevenr or 



54. T h e  Prosecution requests global st 

imprisonment for Kallon, a n d  40 years i 

t he  Chamber  the  basis for such a recomrn 

My Lord, there was no mathema 

O u r  starring point was the cor 
.4fcer rhar we did take into c011 
Court  before and we did also 
cases. I...] 93 

My Lords, I did not have in m i ~  
What I had in mind was to id, 
Iead me to conclude it was a gr: 
the a g g r a ~ ~ t i n g  [actors. h t  is U 

crime the factors for each crime 
did not have a particular scale 
lnosc serious crime, ot at the end 

55. Both in  written a n d  oral  submissic 

direct involvement i n  the crimes h e  has be 

in  the Sierra L o n e  pedce process as relet 

T o  this effect t he  Sesay Defence high1 

parcicularIy in terms of "rewarding' a pe 

commission of crimes, by  the  surrender 

designed to bring peace a n d  reconciliaciol 

what factors the C h a m b e r  may conz'd -1 er 1 

the function a n d  ducies performed b y  rhe  

were carried o u t  a n d  the  m o d e  of liaI 

particular, urirh regard ro  liabiliry under  

P' Prosecurion Senrencing Brief, p. 61. 
P: Sentencing Hearing, Transcript of :( March 2OC 

'' Sentencing Hearing, Transcripc of :( March 2OC 
Y4 Sentencing Hearing, Transcripr of 23 March ZOC 

Sesay Sentencing Brief, para. 15; Transcript of 2: 
""esay Sentenci~~g Brief, paras 25-28 ciring juri: 
] udgernent, para. 114; Mariic Appeal< Judgement, 1 

Case No. SCSL44.15-T 

tences of 60 years imprisonment  for Sesay, 60 years 

prisonmen t io t (3 bao." W h e n  asked tepea redly by 

~ d a t i o n ,  thc Ptosecurion responded variously thar: 

D7 
-a1  basis. [. . . I--  

ctlons i t 1  the case before your Lordship.i. 
leration o d ~ e r  cases decided a t  the Special 
ke into consideration sentences in other 

a scale in the context you've described it. 

t i h  for each crime the factors rhac would 
: crime, or that the crime is aggramced liy 
: uve took [lie approach to identify for each 
lhiih we considered for aggravation, hut 1 
say thar at the end of the day this is rlie 

f the day [his is the least of tbem all." 

, Sesav 

S ,  the Sesay Defence emphasises that Sesay's limited 

I found  guilty of a n d  the  exceptional role he  played 

it factors that shou ld  resuIc i n  a reduced sentence. 

~ t s  the  role o f  derettence as a sentencing a im,  

on 's  dernonswable efforts to  prevent the  ongoing 

f that  person's milimry c o m m a n d ,  a n d  other  acrs 

105 IT points the Chamber  t o  jurisprudence holding 

ien assessing the graviry of the offences, including 

:cused, the manner  in  which those t a ~ k s  ancl durics 

iry under  which the Accused is convicted.'" In  

irrisle 6(3), the  Sesay Defence puts forth that a 

p 37. 
p. 38. 
p.44. 
darch 2009. 
udence from h e  ICIY rncIuJine: NiCalrL-, Trial Sentencing 
.a. 350. 

8 April 2008 



superior only bears responsilility lar failir 

be sentenced."" 

56. The Sesay Defence also ptesenrs 

aggravating or mitigating in the imposit 

Defence's pvsirion that "a cnnvicred pcrst 

in recognition of a valuahle cnntriburion" 

57. In i t 3  submissions on the gravity c 

through his participation in the joint c r i ~ r  

actual authority during the joint crimin 

members of the AFRC and other, more S 

rhar "Sesay did not hold a n y  ollicial publi 

military command recognised (or appoint 

JCE.""' Furrher, i r  is presenred rhat, durl 

far-reaching, a uronomous decision-maki 

Februaq 1998, Sesay's posicion and 

d e r e r i ~ r a t e d . ' ~ ~ o n s e ~ u e n r l ~ ,  rhe Sesay I 

rhe crimes while he was parricipating in a 

Sesay "rhroughout the Junta period and bl 

joinr criminal eclterprise."'" 

58. The Sesay Defence highlight5 tl 

personally or direcrIy commit any of the c 

'' Sesay Sencencing Brief, para. 29 citing Oris Trial 
Sesay Sentencing Brief, parw 3 142.  

'H Sesay Sentencing Brief, para. 36, ciring Plnt~ 
however, that in that case the 1CTY Trial C h a ~ ~ t b t  
in p ~ r i c u l a r  rhe guilty plea and the post.conflict 
misp!aced." (PIac3ic Ser~rencing Judge t~~enr ,  para. 1 

Sesay Sentencinq Brief, paras 49-51. 
''l Sesay Sentencinq Briet, para. 5 1 [emphasis ir, th 

'O' Sesay Senrrncing Rt~ef ,  paras 5253 .  
'" Sesay Sentencing Brief, pAra 49. 

to act, and this is "[be only crime tor which he is tn 

~risytudence on lactors that may be deemed as  

1 of a ~enrmce. '~  Of particular nore is the Sesay 

ought to receive a coiuidaable reduction in senrence 

the resrotation and maintenance o l  peace. 9'l 

tv ot  the Offences 

.he oCCences for which Sesay has been found 

a1 enterprise, tbe Sesay Defence argued rhat Sesay's 

enrerprise was limited and secondary ro rhar of 

ior members of rhe RUF.'" On particular, ir noce:: 

)osition, within the junra government, nor was hls 

) by the joinr forces, unlike other members o( the 

, rhe Junra period, Sesay did nor hold influence or 

aurhority and rhar, after the Inrevention in 

~ f lu rnce  within the joint criminal enrerprise 

fcnce requests rhat the senrence Sesay receives for 

,int criminal enrerprise reflecr cheir argument that 

)nd was one of the least influential members of the 

, in 00 Districr, Sesay was not found to have 

nes, nor was he found CO he in cffeccive commantI 

dgernent, para. 727 

Srnrencing Judgement, para. 85. The  Chamber ol>sewcl-, 
while it noted the "very significanr mirigaring circumstances, 
~ n d u i t " ,  no~letheless found thar "undue leuiency would be 



59. In relation to the Chatnber's findihg that Sesay participated directly in the arrest and 

mistreatment of TF1-129, the Seeay Defenc points out rhar the Chamber did nor find thac rhe 

personzl mistreatmenr of TFl-129 was ufficiently grave to constitute an inhumanc act. i 
Furthermore, whilst the Chamber found hat %say abused the "levers of  starc" power, rhe 

arrest was at the behest of Sessy's direct i; perior, Rockarie. The  Sesay Defence notes rhat any 

in~olvement by Sesay "was carefully and str ngently co~~rrolled try state authorities" 2nd rhar his 

influence extended only to che rnilirarj l=-el. The &say Defence submits chat in rhese 

circnaiscances Ses;iy was nor responsible fo ! the abuse of a public posirion or  che breach oC any 

and connol of  any of the fighrers opernci g Regarding Sesay's re,sponsibility for the 

crimes committed in Kenema District, ic is he Sesay Defence's poiition that Sesay's role in rhe 1 

legitimate expecrations artaching ro his pas rion, and this s l l o ~ ~ l d  not be deemed a n  aggravating i 

d i~ rnond  mines "was srricrly prescribed b, 

control, and ultimately organised the 

members of the Suprcnle Council, such a.; 

with overseeing mining operations. 

prospect of Sesay being able to override 

day-coday implemen ta tion of the operati 

September 1997, Bockarie a n d  Eddie 

and SAJ Musa, were che de facto aurhu 

infrequent, and the crimes found prover. 

committed in his absence. The Sesay Defe 

60. According to the Sesay Defence, si ce Sesay was only infrequently present in Kenema ii 

those who made the real decisions, mainrained 

operations."'" It was nor Sesay, bur rather the senior 

SAJ Musa, Zagalo and Gullit, who were charged 

Furthermore, the evidence suggesrs that there was no  

tFeir command co be able ro substantially affect the 

3ns.lo6 According to the Cha~nber's findings, by 

Kar.nah, themselves directly sul7ordinated to Kororna 

ities in Kenema. Sesay's visits to Kene~na were 

against him, purauanr ro the JCE, were largely 

Ice s u b m i ~  thar rhese facrors should he taken into 

Disrricr, the findings for Kenema d o  not s ow [hose facrors which n>ighr usually apgrawce the r 

account by the Chamber in assessing gravi 

uf(ences, such as "pretnediracion", the "dis riminatory purposes of rhc crimes", "total disregard l 

'* Sesay Sentencing Rriet, pAras 54.56. 
105 Sesay Sentencing Brief, para. 60. 

IN' Sesa\r Sentencing Brief, para. M. 
In' Se~ay  Sei~rencing Brief, para. 6 1. 
I" Sesay Sentencing briet, para. 62. 

for the sanccity o €  human life aiid dignity' 
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, nor was it sbown that h e  enjoyed the cornmission 



of these crirninal acts or displayed a desir (unlike orhers) to inflict pain. The Se.wy Defence f 
arsles that the mining operarions were in parse prrc conducted for urilirarian putposes relared 

I 

to rhe survival of the junta governmenr, 

extended to go\.ernance and rhe welfare 

aggravating factors.' 

which (however illegirimace) had functions which 

of civilians. Thus, they submit, there is a Lck of 

61. In relarion to  Kono disrrict, the S Defence accepts rhar the findins of [he Chamber 

chat Sesay endorsed JPK's order ro Town a 'no-go' area for civilians is serious. 

Hourever, it points out  that in of the crimes committed in Kono discrict - 

those rhar did no t  resulc from nocably absenr, and rhe Prosecution did 

not prove rhar Sesay had in Kono d is~r ic r . "~  They subll~it  that 

his level of direct or ~na rc r~a l  to the rnajority of crimes ought to be assessed as 

low."' The Sesay Defence to attack and wpture K o ~ d u  was formulared by 

Superman and SAJ Musa, to Bockarie Whibr  rhe Chamber tound 

that Sesay was "acrively oi this operation", which was in 

pursuit of [he joinr criminal enterprise, c Sesay Defence submirs rhar rhe objective of the 

operdrion to capture Koidu was noniri Further, in relarion to this same actack on 

Koiciu and the pillaging tha r e n s n d ,  characterises Sesayls contribu tiun ro 

rhe crimes as a "culpaMe omission" vsed CO direcr or overt encouragement since Sesay 

did nor play an active role i n  rlle attack."' 

62. The  Sesay Defence stares that: 

Ir was found that in May 1998 was assigned as BFI ro Pendelnbu a d ,  
alrho~lgh Sesay was an acrive in Penden~bu, Sesay's cnnrrol was 
Iinlired to Kailahun District Trial Chamber took mgnisance 
of rhe fact rhar wlile Co~n~nander tor K o u o  Disrricr 
from March until rake orders fronr SesaT.'14 

63. With regard to the crimes commi tcd in Kono Discrict from May to December 1998, t 
rhe Sesay Defence points rbe Chamber t [he finding that Sesay only directb contributed to 

LW Sesay Sentencing Brief, paras 63.64. 
l ' '  Sesay Senrencing BrieT, para. 65. 
" l  Sesay Senrencing Briet, para. 66. 
"' Sesay Senrcncing Brief, para. 67. 
111 Se~ay Sentencing Brief, para. 68. 

Case N CSM4-15-T 
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crimes re t ated to  the mining activities a] 

Defence iu t thcr submits t h a t  

The  Chamher found thar i t  u 

that Sesay was in a superior~su 
Kono District during rhe pcriot 
is slrhrnitted rhac these, and rela 
lack v t  nwretial o t  direct invc 
cut t e n q  ~i the JCE, reduces thr 

rt cannoc be said that Sesay act1 
or thar he abused his leaders 
notwithstanding his command 
significant conrribucion to thc 
the exception ot  rhe mining in 
the district. I t  is significaut t 

committed by o thets, most- if 
wirh Sesay. Srsay's contriburion 
must be categotisrd as nlinirnal 
rhis JCE, one of the broadesr - 
- known to iurernacional crimir 

64. Similarly, for rhe crimes commit 

1998, the Sesav Defence submits that  Ses; 

fighters w h o  perpetrated many  of t h e  c r i ~  

Sraff Alhaji. Since the  Chamber  was no1 

criminal entetprise but tarher subordinat1 

enterprise, i t  follows, according ro rhe Se 

othet  membets a n d  this shvnld be taken 

r h q  submit,  aggravating factors such a 

human  life and digniry a n d  n displaye 

65. In telation to crimes com~nirred  

Chamber 's  f inding rhat Sesay did n o r  ye 

[l4 Sesay Senrensiug Briet', para. 77 (foomotes 01 

make the findings as scatcd by the Sesay Defence. 
Sesay Sentencing Rrief, paras 7 1.72. 
Sesay Senre~icing Briti, paras 73-74. 

l ' '  $ ,esAy Seilreneing Briet, para. 75. The Chambe 
from Kono District by radio a n d  through his bk 
AFRC lighters duting rhis time (Judgement, para. 

the associatcd enslavement of shil ians.  T h e  Sesay 

not e t a  blis hed beyond teasonable doubt 
rclinate telationship with RUF fightets in 
:om May to the end  of Novembet 1998. It 
i command and conrtvl issues, indicating a 
!merit in the ctimes in Kono during the 
:avity of the offences. 

as the architect of these ctirninal activities, 
> posirion, ut e n c ~ u t a ~ c d  those ctirne:: - 
r in the RUF. Ic is submitted that Scsay's 
trill1 crirn~nal entetprise a t  this time, with 
ono, was testricted to activities olrt~ide of  
t in the context of hundtcds of  crimes 
t all- of  whom were not iu direct contact 
I r k s e  ctimes (ot his involvelnenr in [hem) 
id remote: in thc cvntcxt o t  the bteadrh of 
cetms of dittrtion and geogtaphical scope 

law.lL5 

l in  Kono  District between 14 Februar). and May 

was nor  i n  conmct with o r  direcdy superior to those 

s - including CO Rocky, Rambo  RUF, Savage and 

arisfied tha t  these men were members of the joint 

to and used by other  mernbets of rhe joint c r i m ~ n a l  

; Defence, rhat the  crimes can be  iinputed to tbese 

116 ~toaccountwhensentencingSesay.  Accordingly, 

?remeditation, coral disregard for the sanctiry of  

desire to inflict pain should not be taken in to  

\ Kailahun Dismicr, the  Sesay Defcnue recalls the 

mally commir  any  crimes in  k i l a h u n  Disrtict a n d  

red from original). Tlw Trial Chamber notes thar it did nor 

otes, I~wever, is finding rhar Sesay did reteive regular r e p r t s  
guards, includillg reports of crimes comrnictcd by RUF and 
85). 
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that he  was nac presenr during the of the h3 civilians accused of being Kamajors. 1 1  e 

Further, the Sesay Defence submits though the Chamber  concluded Sesay's s u m s  as. 

BFC and  his close relationship to indicative of his great deal of aurhuriry, his 

"authoriry was carefully by his relationsllip" thereby making 

Sesay's role in the Lastly, the Sesay Detence submits that 

being secvnd to or policylc\~el decision+making and  that 

this should be Sesayls criminal conduct in Kailahun 

District.lLO 

66. Widt regard co Sesay's in rhe joint criminal enterprise for the planning of 

Enslavemenr in Tumbodu a n d  Kono District, the Sesay Defence subini6 that rhe 

finding that the ahductions labour were primarily tor military or urilirarian 

purposes, and no t  to rerrorise rhe civilian oyulation, is a relevant factor when considering the + 
graviry of rhe offence."' Similarly, rhey ubrnit that, since [he conviction o n  enslavemenr 

related to rhe milimry m i n i n g  base in in Kono Disrricr is based o n  command 

67. In rernls of Sesay's liability for th attacks on UNAMStL peacekeepers under Arricle 

6(3) oT the Su tu te ,  the Sesay Defence su mits rhar Sesay should he sentenced hased o n  his I 
responsibility (pursuanr ro .4rticle 6(3) of 

reserved for principals or co-perpetrators." 

failure to acc once the and furrher suhmi6 that there is an absence u i  

aggra~ating lacrors for these they argue chat his unwillingness to use the UN 

the Scaturc), it warrants a lesser senrrnce than that 

detainees as hostages demonsmares Szsa ' S  positive use of his leadership position and his 

commitment to the peace process since hi overall e f f o r ~  were direcred to disarming rhe RUF, I 

'la Sesay Sentencing Briei, pdta. 70 .  
l l', Sesay Sentencing Brief, para. 77. 
"' Sesay Senrenciug Brief, para. 78. 
'" Sesay Sentencing Brief, para. 79. 
l ? ? $  . ,esay Sentencing Brief, para. 80. 

"' S s d y  Ssntencing Brief, para. 81. 

rather than running the risk of causing 

resenred his position as Interim Leader.'24 

Counw 15 and 17 should be seen in light 

abductions to  bring the conflict t o  an end. 

Case N r -  l5-T 

further scl-risms amongst key members of the RUF who 

lr is thus  submitted tha t  his convictions under 

of Ilis efforts to usc his leadership position afrer the 
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68.  The Sesay Defence, in respon 

comparisoo between the crin~es commit 

wpre convicted, deeming chis comparison 

the differences in available mitigating fa( 

based on joint criminal enterprise, but ra 

and abetting or even insrigaring the crimc 

based on a number of Arricle 6(3) lronrl 

circumstances of Brima, Kan~ara and Kan 

and the absence of mirigaring factors."" 

Sesay's participation in the crimes he 

aggravating tactors absent, or few as comp 

69. In terms of mitigating facrors, 

conscription ar rhe age of 19 and su bsequ 

it made Sesay another of Sankoh's [wan 

opportunity and limired life choices shou 

his hck of naining in the dictates of inter 

70. The Sesay Defence also submis rE 

what led ro his being approached by tl 

Leader o l  the RUF, and be counter 

disarmament.12' It submits that this repu 

civilians in Makeni and his willingness rt 

punish crimes.'" The Sesa y Defence argL 

resul red in the saving of hundreds of live 

l:' Srsay Sentencing Brief, para. 107. 
l'' S e a y  Sentencing Brief, para. 82. 

Sesay Sentencing Brief, paras 83.87. 
'?l Sesay Sentencing Brief, para. 88. 
'" Sesay Sentencing Brief, paras 8949. 
'" SesaySentenciug Friel', paras 9 1.93 and Annex 
'm Sesay Sentenz~ng Priel', Faraj 94.95 and Anexe: 
111 Sesay Senrencing Brief, paras 9698, and Ann 
Defence relied on rcslililony pesented at hial. 

~g to the Prosecution's Trial Brief, rejects the 

I by Sesay and those of which the AFRC accused 

lalse one in terms of rhe grawry o l  the ollences and 

125 rs. They point ta that case nor haling a linding 

:r based on commicting, ordering, planning, aiding 

Furrher, those offences were aggravated by findings 

ons. The Sesay Delence also recalls rhe pnrricular 

rheir direct commission o l  rhe most serious crimes 

Sesay Delence submits chat the form and degree of 

S been con\-icted of is significantly less and rhe 

zd to those of the AFRC ac~used."~ 

~tigating Factors 

.he Sesay Defence submirs rhar Sesay's forced 

t loss of yourh ought ro be tnken into account since 

-ictirn~."~ It is argued that rhe consequent loss o l  

be a mirigaring factor in favour of Sesay, as should 

tional humanitarian law. 

Sesay's repurarion as a moderare wichin the RUF is 

inrernational community to become the Inrerim 

upon co cooperare in the peace process and 

tion was well founded, a result of his cteatment of 

ake personal action apins t  fighters to prevent and 

that Sesay's actions and disciplinarian ways clearly 

~ n d  counrless homes and l i ~ ~ e l i h ~ o d s . " ~  To  support 

4 and B. 
and D. 
H ,  The Cllamber notes thar, tc support its rllainl, the S ~ a y  
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ic; claim as to Sesay's status and repucati, 

civilians called by them who came forwal 

L50 witnesses whose testimony war; exclul 

con~traints ."~ Consequently, the Sesay t 

of civilians must be regarded as cogcnr m 

71. The Sesay Defence highlights ! 

process of Sierra Leone as a mitigating f 

peace and disarrnarnen t process despil 

leadership and their fighters.'" Sesay, t 

before him had failed. I t  is requested t 

significant of micigar~on" since his acrio 

~ i l ~ ~ e ~ , ~ " ' ~  

72.  According to the Sesay Defencc 

previous con\ictions, his trearrnenc by th 

and his cooperarion wich proceedings. 01 

the Prosecution's "coercive conciuct" 

cooperation." l'' 

73. Lastly, the Sesay Defence posits t 

Leone constitutes a rnicigaring circumjt 

personal and family circumstances. 137 

74. The Sesay Defence refers to a " S  

"fully acknowledges rhat the conflict in S 

and children, and for thar he expresses UI 

Scsay personally delivered rhe follclwing S I  

"' Scsay Sen tenring Brief, paras 99-100. 
"' Sesay Senrencing Brief, para. 104. 

Sesay Senrrncing Brief, paras 105-107 and Anr 

S e ~ a y  Sentencing Brief, yaras l10 and 112. 
""esay Sentencing Brief, para. 120. 
I "  Sesay Sentencing Brief, paras 123,128. 
""eesy Senreucing Brirf, para. 130. 

Case No. SM4.15-T 

it/ 

the S e s q  Defence reminds tlw Chamber of the 42 

to speak on Sesay's behalf, as well as the more rhan 

I as repetitive or who were not called for procedura! 

mce subinits that  Sesay's reputation and treatment 

~arion. '~ '  

ay's role in the dis~rmamenc and reconciliation 

.W. IT argues rhat Sesay remained commicced CO rhe 

considerable internal opposition from the RUF 

nis actions, was able ro  bring peace where others 

his efforts from 2000 to 2002 armact "the most 

"arc witllout precedenr in any conflict in our life 

further mitigating factors include Sesay's lack of 

'rosecucion during his arrest and in teniew process 

>re is the Sesay Defence's allegation that, because of 

jesay "was deprived of a real possibility of 

the enforcement of rhe <encence outside of Sierra 

:e since it will cause further hardship on Sesa)-'s 

ement of remorse" in its sentencing brief, where Sesay 

ra Leone harmed many of his own countrj-men, women 

lalifieci regret and remorse.""' During oral submissions, 

:went to the courc and to the public: 

8 April 2008 



My Lords, I a m  extending m y  5 ncerr sympathies ru thr r i ~ t i m s  who have 
snffered during the days of the W r. I am also extending nly rhanks to rhe 250 
civiliai~.~ who came iom-ard to ai my defence. ! want the Chamber tn know 
that what rhe United Nations is lookine forward to in the world roday is CO 

see an  interim rebel leader wh rcci~~ld come forward, who u~onld come 
forward to coopcrare w ~ t h  the U iced Nations wichout any rre+conditiol~ o r  
personal conditions. l...] ! 
So roday, thcise who didn't uat for peace to rerurn to Siena Leone, rhey 
h m r  benefited from the UN I ,  who have put my life on rhe rable for 
peace co prevail, hare found In this condition. [...l 

And, my Lords, 1 u,nuld want also to know that t was nor che one who 
put a piece of cloth in rlie f o r  rhr of Sierra Leone ro drink 
filthy wacer. So if I say take the piece of clad1 out of that water 
well, is that something w r o n ~ ?  [... 

The ECOWAS leaders gave his responsi1)iliry for me to inlple~nenc [he 
Lorr~e Accord and, my the day of my a r r e ~ t  on 10 March 2003, 
nobody mer cold me Accord was nor valid. They gave nie 
awards in this country, the role that I played in imp!eme~~cing 
rile h m d  Accord, so you all for giving me the opportunity 
CO say one  or  m70 words. ''41 

7 5 .  Speaking to d-te principal a i m  of s tencing Sesay, t h e  Sesay Defence SII  h mirs that  Sesay + 
can be an example ba th  wichin Sierra Le n e  a n d  abroad since his conrage a n d  foresight co lay .i 
down arms ough t  t o  be encouraged by rile policy a n d  practices of t h e  international community. 

Furcher, they contend thac a lenient  sen ence for Sesav will also help  towards t l ~ c  collective t 
peace a n d  reconciliation of Sierra ~ e o n e . "  

76. For these reasons, rhe Sesav e susgescs that t h e  C h a m b e r  give Sesay a sentence of 

15 ro 20 years imprisonment  if the to the  A F R C  sentences is given meric o r ,  if the 

10 co 15 years i i n p r i s o n r n e n ~ . ~  

Chamber  accepts those criines as a n d  Sesay's mirigation significant, ;l senrence of 

I . Kallon 

77. T h e  Kallon Defence submits tha primary objectives of sentencing ar  the Internarional 

Cr iminal  Tribunals are  deterrence, a n d  rehabi l iar ion,  with "some emphasis o n  

"' Sentencir~~ Hearing, TranscriF: of23 March 2 
l" Sesay Sentencing Brief, paras 13 1.134. 
1 4 '  Sesay Sentencing Brief', paras. 135,137. 
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rehabilitnti~n".'~' It refers the Chamber 

"the aims of sentencing are retriburion, r 

and restoration ut peace."'4' 

78. The L l l o n  Defence submiti rha~ 

h a r ~ r ~  that befell the people of Sierta L 

broader function, by expressing the outr, 

on the nine individuals prusecured by thi 

conduct of the Accused awaiting sentenci 

79. The Kallon Defence submits tl: 

omissions, no  more or less. Therefore, ir  

focus on r t l~se  acts or omissions of the in 

points out rhar rhe Prosccurion, in its Sel 

both rhe gravity uf rhe offence and aggr 

counring. 147 

60. The Killon Defencc reminds th 

parricipation in a ICE exrcnding from 

geographical scope may increasu rhc seri 

accused as to txrious crimcs decreases 

mostly of crimes committed through a , 

intent to commir rhe crimes for which E 

through rhe conduct of his subordinares.' 

14' Kallon Senwncing BY let, para. 15. 
"' Kallon Sentencing BY ief, para. 15 ciring Srrornb 

Kallon Senrencing Brief, para. 16. 
14' Kallon Sentencing Brcef, para. 15. 

Kallon Senrencing Brict, pdra, 2 1. 
147 killon Sentencing Brizi, pdra. 25. 
l" Kallori Sentencing Brief, para. 55. 
l* KaLlon Sentencing Br~ef, para. 56. 

Case No. SCSM4-15-T 

3 rhe Sesomba Judgement, where the Chamber held chat 

rcrrence, reprobation, rehabilitation, prorecrion oi society 

here is a danger that when so few are prosecuted for the 

Inc, it rnay be tempting for the court ro cry and sewe n 

e ot the inrernationaI community, and placing the blame 

Lourt. It saurions rhar the focus must remain in t l ~ e  actual 

; . '4 '  In summary, the punishment must t i t  rhe 

:itv of the Offences 

: an Accused shall he held liable for his actions and 

:onsidering the gravity of rhe offence, the Chamber must 

vidual accused for which he is personally respon~ible."~ tt 

:wing Brief, frequently considers facrors as ~ o i n g   toward^ 

aring factors, and cautions the Chamber against double- 

Chamber that it bas found rhe accused responsible for 

l a y  1997 ro April 1998, and whilsr rh t  tcrnporal and 

m e s s  o i  the crimes, "the attenuated involvcrnent uf the 

'."' Ir submiti char rhe Chainber has convicted Kallon 

:E iu which his liability i s  largely indirect, and that rhe 

llon has been convicred was indirectly arrributcd to bim 

rrial Judgement, para. 376. 
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81. The KalIon Defence submits t ha~  

been directly involved in  was his 'insrig: 

Knnn District.'" 

82. The Kallon Defence does not atcc 

the number of victims, or  thc degree of m 

Chamber must specifically on Ka1 

breadth of the JCE under which GIlcn i 

linked to these crimes. I S 1  

83. The Kallan Defence submics cllac 

[he "scale and brutality of the offences 

"exacerbated humiliation and degrada 

impermissible d o u b l e ~ o u n r i n ~ .  Furtherm 

KaIlon personally or directly committed : 

should nor cherefore bc considered as age 

with "scale and brutality of the offenccs 

for the sanctity of human life and digr 

behaviour," and "exploir;ltion of wornc 

Chamber to an): personal commissinn of l 

84. The  Kallon Defence su bmirs that 

fully in a position to excrcise without risk 

strucrure over which he had n o  control : 

the Chamber's findings that "Foday San1 

shaped its political and military ideology 

RUF" who was "ar times aurhoritarian, i- 

Kallon received orders from senior office] 

' m  KaUon Senteniing Rriet, plra. 57. 
1 5 I  Kallon Sentencing Brief, paras 58-61. 
' 'l Kallon Sentencing Brief, pans 63-64. 
15' Kallon Senrencing Brief, paras 6547,  

Kallon Sentencing Brief, para. 68. 

Case No. SC& 

:he only crime for which Kallon was convicted as having 

.ng' [he murder of the Nigerian woman in Wendedu in 

~ p t  to minimise the scnle and brutality of the crimes, nor 

~ffering or the impact of the crimes, but submirs that the 

n's role inr the offences for which he  is convicted. Thc 

LS found respnnhihle means that he is often only remorely 

rhcrc the Prosecution has urged the Chamber to consider 

mmitred" in  relarion to graviv of the offence, and then 

on" as an aggravaling iactor, this would result in 

re, the Prosecution has nor pvinred to any incidcnr where 

y acts of exaccrhated hunliliat~on and degradation. These 

ivating fdcrors against Kallon.'" Similarly, there is o ~ e r l a p  

mtrnirted" where the Prosecu tinn pleads " toral disregard 

ty", "enjoyment of criminal acts, depravity and sadistic 

and girls", and the Prosecution has not pointed che 

ese acts by Kal10n.I~~ 

a tinp Circumstances 

Ltllon's leadership role was nor dear hecause he was not 

g his life. Kallon war: ncting within a rigid RCJF command 

d discrerion to act as he  wished. It specifically highlights 

,h um rhe driving force behind the RUF rnox7ement and 

that Sankoh was the "de lure and de focto Leader o f  rhe 

not dicratorial"I5' Ir argues rhar, as a middle level officer, 

like Sesay, Superman and Bockarie, who were rhernselves 
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answerable CO S a n k ~ h . ' ~ ~  Hence Kallon 

duress.'56 The Kallon Detence submit3 tI 

be an independent mitigating facror f 

regarding the UNAMSIL peacekeepers a r  

duress", doubling warranting mitigation. 

wcre ultitrlatutrls rhac carried severe penal 

85. The Kallon Defencesubmits th 

consequently brainurashed in its ideolc 

therefore was forced ro lcavc sccondav : 

Kallon made contributions to promotin: 

that t h ~ s  conduct must be considered i 

mitigating facror, Kallon's lack of prior c 

good conduct while in derention.'" 11 am 

Accused was not a bar CO prosecution 

reconciliation, consider it as a mitigating 

to lay down arms now have been rehabilit 

86. In relation to Kallon's individua 

married ro three wives and has nine yo 

rehabilitation and reintegration into socie 

87. In response to the Prosecution's ( 

trial for purposes of sencencing, [he l 

inaccurate. The  Kallon Defence lists son 

convicted.'" 

155 Kallon Sentencing Brief, para. 69. 
Ira Kallon Sentencing Brief, para. 70. 
Ir7 Kallon Sentencing Brief, para. 78. 
Irr Kallon Sentencing Brief, paras 75, 77. 
"* Kallon Senrencing Brief, paras 79-83, 
'" Kallon Senrencing Brief, paras 105-106. 
l" Kallon Sentencing Brief, para. 104. 
'b%allon Serirencing Brief', paras 109-1 1 1. 
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was acting in obedience to superior orders and under 

: case law has considered acring under superior orders ro 

m duress. Ir further argues thar orders from Sankoh 

bunted to both superior orders and an "order gi\,en undcr 

imilarly, ordcrs givcn by Bockarie as de Jacto RUF leader 

:S upon d e f a ~ 1 t . l ~ ~  

Kallon was forcibly recruircd inco [he RUF and was 

r .  He was preparing for his advanced education. He 

loo1 ar an early age.''' The  Kallon detence submits that 

peace and reconciliation subscquenr ro rhe conflicr and 

mirigation of sentence.'" Ir furrher submirs char as a 

ninal conducr musc be raken into accounr, as well as his 

nowledges that ereen rhough the amnesty granted to the 

rhe Chatrlber should, in thc spirir of forgiveness and 

ctor particularly because the RUF that Kallon convinced 

ed inro rhe society. 

:ircumstances. the Chamber is informed that Kallon is 

~g children, and this increases his chances of successful 

161 

-nparison of the case againsr G l l o n  to that of rhe AFRC 

llon Defcncc sublnics thar [he comparison is grossly 

of the brutal crimes tor which the AFRC leaders werc 
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88. During the  Sentencing hearing, llon personally delivered the following s t a t cmmt  to the  9 
cou t t  a n d  t o  the public: 

My Lord, I wish sincerely to the deepest remorse from the bottom o l  
my heart to [lie victims in Sierra Leone and I ask for 
forgive~less. [...l 

I accept rhat trinles were conlnli red by the RUF and I ackuouIedge lily own 
role and responsibility for those rimes. [...l 4 
I apologiw to and the inrernation:~I 
conlnlunlry who si~ffered in coming to bring peace in nly coilntry, 
Sierra Lrcl~ie. I call o n  all the conflicr zone of thr  war to reiptct 
a ~ d  collaborate with the 

I am turthrr asking the family f the victinls in patricular, and people of 
Sierra Leone in general, for for nly role in t l~is conflict for wbich I 
feel dtep remorse. I...] 

I don't want at all ro take for nted the pain oi those who were mainled, 
those who were sexually those who loved their loved ones [...l 

The six p a r s  I have spent i i ~  detenrion has given me the opporn~uity to 
seriously reflect upon Ins rple in the CO nflict. [ wa nt to assure the Cou tt and 
all Sierra Leoileans that I m a to I allv teforn~rd person. 1 recognise the role of 
the Special Court  in conrributi g p a c e  and reconciliation in Sietra h o n e  
and I have profound respect lot i e  rule of  law and instinrrion of juscice. [...l 

I apologise to iny family and fa tnily of Sierra Leone for the agony the). 
have gone rhrough. War is b ~ d  

8?. T h e  KaIlon Defence prays that  the Chamber  takes credit  of the  time Kallvn has senued t r* 164 whilst in derenrion,  "tempers justice with ercy," a n d  granrs h i m  "a l e ~ i e n t  sentence . 

t . Gbao 

90. In  its written a n d  oral submissio S thc G b a o  Defence emphasises the limited role 

played by G l x o  in the specific crimcs o r  which h e  has been convicted, requesting d ~ e  

Charrlber to takc into account the rrlode o liability under  which Gbao was convicted, as well as 

the  limited nature  a n d  degree of h is  patt i  ipativn i n  the offences.'" T h e  G b a o  Defence recalls 

jurisprudence holding that  t h e  category of joint criminal enrerprise under  which responsibility i 
8 April X08 

'" Sentencing Hearing, Transcript 06 23 March 20C9, 
'U Kallun Sente~lchig Brief, para. 112. 
'" G b ~ o  Sentencing Brief, paras 10, 14, 17, 20. 

pp. 102-103. 



amchcs, as  well as indirect form otpartici tion and rhc degree of inrent, constitute important 

l 166 factors to consider and that may rcsult in he imposi [ion of a lower sentence. In particular, 

the Gbao Defence suggests that "Ghao's me1 of parricipation and the degree of his inrent 

placer; him ar the lower end oi the  sentenci g c~nr inuum." '~ '  

I 
91. The Gbao Defence suhrnits th,lr th €ails to pro1.e beyond reasonable doubt 

any aggravating circurnsrance with In parricular, the Ghao Defence rakes 

issue with the Prosecution's when discussing the gravity o l  rhe 

offences, rherehy failing, in iuro accounr rhe instances whece 

Sesay and  allo on.^"' 

rhe Chamber acquitred rticiparion or inrenr from rhar o( 

4, l .  the O f f e n ,  

'* Gbao Sentencing Brief, paras 10-12, citing Babi Sentenctng Judget~~enr, para. 40; Prosecution Sentencing Brief, 
para. 10; Krajnisk Trial Jud.ge~net~c, para. 886, Brdj in Appcals Judgement, para. 437,. 
167 Gbau Sentencing Brief, para. 21. 
'" Gbao Sentencing Brief, para. 18. 
' M  Gbao Sntencing Brief, paras 14, 40.43. The C amber is iognkanr that par,~graphs 113.1 18 of the Prosecution 
Sentencin~ Brief, as adduced In Gbao's Sentenci g Bricf at paragraphs 4142, reter ro the peneral graviry of the 

l?'' Gbao Senrenring Bricf, paras 23, 25, 
"' Gbao Sentencing Brief, para 24 

I 
offences ofacrs of terroti~m and collectivr and are nor directly i~llputable ro any partiii~lar Acc~~sed.  

'l' Gbau Sentencing Briet; para. 28. The rrcalls, howwer, ia finding tllar Gbao liad "considcrdble 
intluencen over there b d i e s  and had a oi rhe dibfereh t unib Uu Jgement, pams 2034-2035). 

92. The Ghao Defence refers to the 

rhe commission oi rhr crimes committed 

period, and tllereforc "was not directly 

crimes sornmitted" in thcsc ~istr icts . '~ '  F[ 

rhrec Districts, Ghao was found not m 

Similarly, the Gbao Defencc submits rha t 

and control over RUF fighrers or Overawl 

having effective control over the IDU, MF's, 

finding that Gbao did not have a 

perpetrated crimes in Kono District hewem 

the Gbao Defence highligha rhe findings 

f i ~ d i n g  that  Gbao remained in Kailahun throughout 

n Bo, Kenema and Kono Disrr~crs durinE rhe Junta 

ir~volved or did not directly parricipate in any of rhe 

rther, the Gbao Defence rccalls that for these jarne 

"share the inrcnt of the principal perpetrarors".'7' 

.here were no findings of Gbxo exercising co~nmnnd 

Commanders of rhe r.arious security unit.?, or of 

I 0  and (35."' The Ghao Defence also recalls rhe 

superiorsubordinate rela cionship over the RUF fighters rhat 

ApriI 1998 and ahour 30 January 2000. Similarly, 

regarding Gbao's limited rolc in milirary 



and decision-making, that he was not ic 

found to have no  authoriw to initiate invc 

91. With regard ro Counts 15 to 18, 

convicted tbr aiding and abetting two oi 

found by the Chamber to have occurred i 

of participation during the accacks on L 

makes specific reference ro che Chamber': 

superior-sabordinateate relationship betwee 

which he did not directly parttcipate."' 

94. The Gbao Defence rejects the Pr 

regard ro the UNAMSIL connrs and den 

findings of the Judgemenr, caking partit 

Accused (Gbao included) issued tllren 

Defence submits that, in so doing, "the 

that bear no  relevance to the actions of 

G ban Defence argues that the Prosecu tior 

proved beyond reasonable doubt, to IT 

wrongful behaviour on the Accused char v 

95. The Gbao Defence submih that C 

Peacekeepers should be seen as a mitigat 

R l lF  fighters and in the rebuilding of h 

Gbao Defence puts torth Gbao's assistant 

risk of personal embarrassment - as in< 

l" Gbao Sentencing Brief, paras 30.33. Tlic CIlart 
commenced at the  order ot rhose higher than th 
conlplaints by civilians (Judgement, para. 684). 
174 Gbao Sentencing Brief< para. 38. 
l'' Gbao Sentencing Briet; paras 38-39, 44. 
I"' Gbao Sentencing Brief, paras 4445, 83-94. 
"' Gbao Sentencing Priet. para. 87. 
""bao Sentencing Briet, paras. 88-94. 
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~d co have visited the frontlines, and that he was 

igations of misconduct against R U F  fighters. l'' 

,c Gbao Defence e~nphasised that Gbao was "only 

xe fourteen atracks" against UNAMSIL personnel 

iday 2000. In submimng char Ghao's overall level 

AMSIL personnel were "low", the Gbao Defence 

ncling that the Prosecution had failed to establish a 

Ghao and the perpetrators of the I2 attacks in 

-cution's argumenrs as to aggravating factors with 

nces them as misreprese~lting the factual and legal 

a r  exception to the Prosecution's claim that the 

to captured UNAMSIL p e r s ~ n n e l . ' ~ V h e  Gbao 

~secution is wrongly attempting to utilise findings 

bao in relat~on to Counts 15-18.1'177 Further, the 

ttenlpts to adduce aggranting factors that were not 

interpret the Chamber's findingsl o r  to impute 

not in the J ~ d g e m e n r . ' ~ "  

tin$ Circumstances 

10's relationship with and assistance to UNAMSIL 

: factor: as should his role in the disarmament of 

keni before the May 2000 attacks.17' Further, the 

to CARITAS and the Interin1 Care Cenrre- at the 

ative o t  "rhe ex-renr ru which he was working to 

r recalls, however, iw finding rhar invesrigarion~ were not just 

DU in the Chain-of-Command, bur also upon the filinc ot 



facilica te disarmament and rehabilitatior 

Defence highlights Gbao's role in relation 

before the second group o l  64 was killed, 

factor.181 

96. Other mitigaring la crors adduced 

family circums!sincm, his ad~anced agc, hi 

c o n ~ ~ i c t i o n ~ . ' ~ ~  In particular, the CXao 1 

impwing a limg scntence on Gbao beaus  

lifc scntence. Add itionally, ir was submi~ 

would resulr in unduc hardship o n  Gbao : 

irlro account when determining the length 

97. The Chamber recalls rhat during o 

Mr. Gbao does nor wish ro add1 
feeling any foml of disrespect co 
[erling surly. Ir is because he p 
me. l'' 

98. Counsel for Gbao made furcher S! 

hold a grudge against his former oppont 

others a while ago, and even became cl 

detention;'" (ii) he has genuinely forgiven 

him;le6 and, (iii) "Alchough [Cbao] accepa 

during the war, Mr. Gbao's conscience fa 

had no  knowledge, let alone control, but 

deep profound and lasting regrer ar what h 

l ill Gbao Sentencing Brief, paraa 72-74 
IW Gbao Sentencing Bricf, paras 8@8 1. 
' "  Gbao Sentencing Brief, para. 82. 
I a: Gbao Sen tenring Brief, p r a a  47-65 and Cont~df 
I b3 Gbao Senrencing Rriet, paras 667 1. 
'" Sentencing Hearing, Transcript of 23 March 201 
''' Sentencing Hearing, Transcript of 23 March 201 
IN; Sentenci~~~ Hearing, Transcripr of 23 March 20[ 
'" Sentencing Hearing, Transcript of 23 March 201 

3f former child ~ o l d i e r s . " ' ~  Similarly, the Gbao 

, tbe release of 45 suspected khrnajors in Kailahun, 

nd requests that this he consiclered as a mirigaring 

; che Gbao Defence include Gbao's personal and 

healrh condition, good character and lack of prior 

!fence would like the Chamber to refrain from 

given his age, this would functionally amount to B 

d that serving his sentence in a foreign country 

d on his family and should, consequently, he t ~ k e n  

f Gbao's i ~ n ~ r i s o n  ment. l'' 

I submissionr, Counsrl for Gbao stared that: 

s the Chamber. T h i s  IS nor because he is 

hrds rhis Chamber. Ir is nor because he is 
ka nor ro. He prefers ro speak rl~rough 

missions to the eftecr that: (i) Mr.  Gbao does not 

rs, indeed he made his peace with rhe CDF and 

:e with the late Chief Hinga Norman whiIsr in 

is foriner enemies, even those who rrsrifird apinsr 

lar certain members of rhe RUF comm~rred cnlnes 

ids him to apologise for rhose events of which he 

le must not assume from that char he doesn't feel 

)pened in rhis countqdur ing  the war".'67 

rial .&unexes I. I1 and 111 

p. 128. 
p. 128. 
pp. 128,1:6. 
p. 130. 
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99. The Gbao Defence takes excepti 

suggested sentence of 40 years inlprison 

period equal to "time semed up until the d 

100. Having fully considered the subm 

Chamber emphasises thar only those facrc 

of appropriate sentences will be explicitly a 

101. In determining an appropriate sent 

cases should be comparahleV, although tE 

given case conrains a mulritude of variai 

commitred to rhe circumstances of che in 

impose che penalties ro fit the individual ( 

criminal conduct. ''l  

102. Mindful of che need ro make expli 

any factors, the Chamber has sought to c 

have been considered in its analysis of the 

those factors which have been considered 

sentencing. Considering that the majorit 

convicted were committed pursuant to a j 

first the graviry of t l ~ e  offences eonunicted 

the objective graviry of the offences, anc 

participation of each individual accused, 

accused. Aggrxva ting and mitigating circurr 

'M Sentencing Hearing, Transcript of 23 March 20C 
Gbao Senrencing BrieF para. 95. 
Kvockn et al. Appeal Judgement, para. 68 1. 

191 K .. . rol~sn~Zr Appeals Judgeme11 r, para. 783. 

Case No. SL-04-15=T 

L 

n to the "arbitrdry" nature of the Prosecution's 

.ent.Ie8 It requests that Gbao be sentenced for a 

:e [he sentencing judgement is rendered."I8' 

sions of the Parties in relarion to sentencing, [he 

; char i c  found to be relevant in the determination 

lressed hy the Chamber. 

nce, we subscribe to the view chat "sentences of like 

re are inherent limits ro t l~is  approach since "any 

? S ,  ranging from the number and w e  of crimes 

~idual ." '~* The Chamher is cognisant thar it must 

-cumstances of each accused and [he graviry of rhe 

t its reasoning, as well as to avoid double-counting 

btinguish as clearly as possihle those factors which 

ravity of the criminal conduct of each accused, and 

s either aggravating or mitigaring circumsrances to 

of the crimes for which the accused have been 

int criminal enterprise, the Chamber has analysed 

3 rerms of (1) their nature and physical impacr, or 

separately addressed (2) the form and degree of 

,hich as we have found is not the same for each 

tances have been dealc with separately. 
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1. Grav 

103. W e  consider chat some factors and 

held in the ICTY that: 

The Appeals Chamber is of t11 
strive co distinguish bewecn rk 
aggravating circumstances, it mi 

rwo in some uses. For instance, 
to the JCE is precisely his abuse 
arguabLy concerns borh rhe 'g 
'aggravating circnmsrances'. Wh; 
(i.e. no iactor should be taken in1 

Where a facror could equally be considere 

or under aggravating circumstances, the C1 

104. The Chamber  recalls its findings tl 

in relation to the finding on Gbao, have t 

humanity and war crimes. T h e  Chnmh 

particularly heinous and  brutal, a n d  were 

geographical area. Much  h u m a n  suffering 

joint criminal enterprise, of which we h a y  

relation to the finding o n  Gbao, to be join 

105. W e  have concluded that the  srir 

wanton disregard for  life, p roperq  and 

instances, inrended CO force the civilian p 

collaborating with what they considered to 

106. T h e  Chamber,  Justice Itoc disscr 

amouncing ro criminal conducr within the 

a crime againsr hurnaniry has also, becaus, 

conviction for acts of terrorism or  collecti~ 

Lof the Offences 

wra l  Cntnrnents 

ons~derations may overlap in the analysis. I t  is been 

~ i e w  rhar, while a Trial Chamber shor~ld 
gravity of [lie criminal conclucc and tile 
~t he difficult or arciiicial ro separate the 
I the prescnt erase, Krajisnik's co~:rribt~tior~ 
powers and public posiricrns; this element 
vity of the crirniilal couduct' and thc 
is important is to avoid doul4e corrnting 
acconnc myice in sentencing); I"' 

under either the  "gravir). of the criminal conduct" 

mber has oyred to consider ic under  rhe former. 

: Sesay, Kallon and Gbao,  lustice Bouter dissenting 

:n found guilty of a high number  of crimes against 

also obsewes char some o f  these crimes were 

vmmitted over a long period of cirne and a large 

sulted from the crimes comrnicted pursuant to the 

found all the accused, Justice Boutet dissenting in 

)arricipants. 

.S show a systematic rargeting of civilians and a 

dlective well+being. These crimes were. in many 

~ularion into submission and  dissuade thein from 

I the enemies of the Junta. 

a, is of the view thar, where a particular act 

irisdiction of the Courr, such as murder o r  rape as 

>f the additional element of intent necessary for a 

yunishinenb as a war crime, amounted to a crime 
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as alleged in Counts 1 and 2 of the Indi 

such acts of terrorism or collective puni 

underlying offence. 

1.2.1. Nature of the offence 

107. The Chamber cake:: rhe view rha 

been found guilty are of rhe utmost gravit 

women and rnen of all ages - were mu 

targeted o n  suspicion rhac they uvere Kama 

general disregard for civilians. They somet 

rhc c i~i l ians."~ Civilians were shot, beate 

indiscriminately and in large n u ~ n b e r s . ' ~ ~  

108. The Chamber also recalls its findi 

of the wife of TFl-217, after he organist 

eighr rebels.'96 

1.2.2. S a l e  and brutality 

109. Killings wcrc done arbitrarily, brut 

his head severed and his legs broken. A L 

palm wine.'" Rebels would rourincly sin 

disembowelled with their intestines subset 

heads of victims were placed o n  sticks 

hacked off before being thrown into a 1; 

choose between their onvn lives or rhose 

l'' Judgctnenr, pard .  1099. 
I W  ludgrnlenr, paras 1 137, 153&1549. 
I v '  ludgetnenr, paras 1018, 1027, 1024, 1035. 

I W Jndgetnenr, paras 1278, 1191, L 195. 

"' judgetnenr, paras 108 1, 1 105. 
'" Judgetne~ir, paras 998, 1033, 1058, 1065, 1023, 

Judgement, para. 1124. 
Judgerne11t, para. 1149. 

Case No. SCSL-04+15+T 

0 

nnent, for purposes of sentencing we will consider 

lment as factors which increase the grwi ty of the 

Killines (Counts 1 to 5 )  

rhe unlawful killings for  which the Accused have 

For instance, civilians - including babies, children, 

k r e d  in diverse brural ways. Many civilians were 

)rs or Kamajor col laborar~rs . '~ '  The  rebels showed a 

nes dressed in ECOMOG uniforms so as to deceive 

to death, burned alive and hacked m death, often 

g thar in Penduma, Staff Alhaji allowed rhe killing 

, .~u~ervised  and presided over her btutal rape by 

ly and cruelly. A man was shot in  rhe chrsr a n d  had 

~ b a  man was killed because he refused ro surrender 

celebrare murders and rmnt  survivors. Men were 

~cnrly used as makeshifr c h e ~ k p o i n t s . ' ~ ~ h e  swered 

Id displayed publicly.'" A boy had all four linlhs 

tine pit and left to die.'" Civilians were made to  

)f their f ~ m i l y  members and, and one instance, a 
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civilian was made to watch as rebels cast 11 

1 117. The Chamber further recalls thar 

during attacks on Tikonko, Sembehun ar 

207 people were hlled by rebels who, at 

The rebels discharged their U-eapons indi: 

at a school."' All rhe killings in Bo DL 

h u n d  to constitute acts of terrorism an 

constitute e ~ r e m i n a t i o n . ' ~ ~  

1 1 1. We tilu nd rhar in Kenema T o m ~  

killings occurred between 25 May 1997 a. 

murdered, of which 63 wcre found to h 

terrorism and l l from collecrive pun 

K a m a j o r ~ . ~ ~ '  We also found that the m: 

highlight the scale and bruraliry of rhi 

rreacrnenr they wcre being subjected to in 

112. The Chamber has found that Koi 

and brutal massacres committed in Sierra 

24 February and 30 April 1998 at leas1 

were murdered in Koidu Town, T o ~ n b o  

least 280 were acts amounring ro cxrerlr 

collective punishment. All of rhe killing 

rerrorism, including the killings at the SU 

forccd a man to pray. Similarly, rhe killir 

and scale of rhe murders - such was rhe 

corpses and severed heads wcre dumped k 

'"l J i~d~e~rlcar,  p ~ t ~ s  L 150, L 176, 1277, 134 L(\i). 
" " ~ ~ ~ d ~ e t ~ i e n r ,  para.1081, 1021, 1017, 1033. 
'"' Judget~ienr, paras 1003, 1022, 1033. 
'W Judgemenr, para. 1022, 1033. 

Judgemenr, paras 1099, 1 108. 
'W Judgement, para. 1 107, 2050, 2055, 2056. 
"' judget~ienr, paras 1 146, 1 148, 1 149, 1 165-1 17( 

Case No. SCSL-04.15sT n 

s on whether he  would live or die.''' 

I Bo District, the unlawful kilIings were committed 

Gerihun all between 15 and 30 June 1997. Ar least 

imes, used anti-aircraft weapons on the civilians.'02 

iminarely, committing rhese murders in homes and 

ict, given amongst orhers their public nature were 

rhac the massive killing in Tikonko was found to 

ind Tongo Field in Kenema District, the unlawful 

I about February 1998. A t  lcasr 82 people were then 

e been exterminated, 72 died as a result of acts of 

1ment.s on suspicions of collaboratii~g with the 

;acres ar Cyborg Pir in Tongo Field, in parricular, 

killings of civilians who complained of the very 

I rtherance of the Junta's quest for  diamond^.'^" 

b District wns the site of some of the most extensive 

eone during rhe period of the Indicrment. Benveen 

17 civilians, plus an unknown number of civilians, 

I ,  k'nrdu and Penduma. Oi those 317 murders, ar 

~ation and 7317 were considered ro he rhe result of 

for rhis time period were considered to be acc; of 

)a Mosquc in Koidu cornrnirted by CO Rocky as he  

cionc by Savage and Statf Alhaji show the brutality 

agnituiie of  rhc killings that the diamond pit where 

zame knou-n as "Savagc 
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113. Between May 1998 and June 195 

murders were committed in  Kono Distr 

rhese murders, cornmittcd by Captain B, 

'We recall in particular the brutal killing 

who "felled the victims with a cu t l a~s . "~ ' l~  

114. We have found that on 19 Febi 

Town, h i l a h u n  District, on the orders c 

single incidents during the war, also cons 

It shocked the conscience of the town ant 

1.2.3. Imoact on victims and society 

115. Thechamberobserves that the1 

with i t  a lot of  suffering on  iamilies and 

Chamber made findings as to the grief a 

the corpses, estimated in [he hundreds. 5 

the streets for days, or ro the severed 1 

subjected to the ordeal of obsening one c 

1.2.4. Conclusion 

116. Having ca re f t~ l l~  considered the 

found in the Judgement (Counts 3 to 5 

inherent graviry of the criminal acts in c 

also been fotlnd to constitute either Act 

and 2 of the Indicrnlent) che Chambej 

terrorisnl or  c.o[lecti~e punishment as f 

offence. 

'" Judgetnenr, paras 1280, 2065, 12781 261, 206: 
Judgetne~~t, yaras 1447- 1450, 2 156 (5.1.1 .). 

'l0 Judgement, paras 1195, 1150, 1176, 1277, 134 

Case No. SC 44-15-T 

C 

after the JCE had ceased to exist, an additional 29 

ar PC Ground, Koidu Burna and Wendedu. 8 of 

ya on Superman's orders, were nn act of terrorism. 

15 ci\.ilians by RUF R a n ~ b o  and a group of rebels, 

~ r y  1998, 63 ch.ilians were murdered in Kailakun 

jam Bocbrie. This exterminarion, one of rhe worsr 

ured an act of cerrarisnl and collective ynishment .  

,fall those present. zorl 

.ing of civilians in such circumstances brings along 

n the community. In se\-era1 of these incidents the 

he civilian populations and their ordeal in burying 

ne were exposed to the decomposing lmdies, lefr in 

ids of victims, also left on the Ftreet. Many were 

jeveral family members killed in their presence.'1' 

stances of  crimes of unlawful hllings as we have 

- the Indiccmenr) the C l ~ a m h t r  co~~cludes  that the 

:stion is exceptionally high. Where those acts have 

~f Terrorism or Collective Punishmenu (Counrs l 

luscice Itoe dissenting, will consider such ach of  

:ors which increase the gravity of the underlying 
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1.3. Sexual Violen 

1.3.1. Nature of the offence 

117. In this case, the sexual violer 

AFRC/RUF as a tactic of war was oft€ 

and instil fear in viaims, their families a 

118. The Chamber observes that tl 

physical aggression on the most priva 

Chamber found ample evidence of grue: 

exclusi~~ely and diiproporrionarely aga 

throughout the territory of Sierra Leone 

Sawao, Penduma, Bumpeh, Wendedu a 

within Kailahun District. For instance, a 

naked and forced to laugh and line-ul 

husband and wife and their daughrer W 

couple was ordered to have sexual intert 

10 year old daughrer was then forced to .  

119. In another instance, a rebel arrnt 

he lifted and opened her legs before pe 

was trembling, so I gor up. I stood t 

somerimes followed wirh further violenc 

u3s raped but gor shor in her hand. Sh 

vagina and her hand.""'Similarly, in $ 

were committed s imul~neous ly  as men I 

? I 1  Judgemcn t, para. 1348. 
""udgement, para. 1354. 
"' Judgement, paras 1205, 1354. 
'l4 Jndgemenr, para. 1205. 
'l5 Judgemenr, para. 1206. 
' l 6  Judgement, para. 1206. 
'"Judgement, paras 1180, 1181,1185, 1708. 

Crimes (Counts 1 and 6 to 9) 

: crimes that we found were committed by the 

perpetrated with impunity to humiliate, dominate 

1 communities during the armed conflicr."' 

gravamen of  crimes of sexual violence involves 

and intimate parts of an individual's body. The 

.ne crimes of sexual violence which were perperrared 

,st unknown number of the female population 

n locarions including bur nor limited ro, T o m b d u ,  

1 Bomboafuidu in Kono District2" and in locarions 

roup of caprured civilians in Bulnpeh were stripped 

~e fo re  the rebels molested and defiled them."' A 

e overtly selected from a group of civilians and the 

m e  in public or otherwise face dearh. The couple's 

 IS^ her father's penis.114 

with a gun and knife, rhrearened to kill TF1-2 18 as 

:mating her. She described her condirion sraring "I 
11 215 ,re for some time trembling. The rapes were 

ro the vicrims. TF1-2 18 managed to escape afrer she 

was naked oozing wirh blood everywhere, from her 

vao, as in Penduma, the multiple rapes of women 

re killed or had rheir limbs a r n p u ~ t e d . ~ ~ ~  
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120. The Chamber has found chat t11 AFRC/RUF sysrematicn l ly rampaged through towns 

and villages, armed and dangerous o missions to demolish and despoil the civilian 

population. In Bomboafuidu about 50 rrned men, capmred TFl-192 and approxilnately 20 l 
civilians who were then paired up, female, and ordered to have sexual intercourse 

with each other.?18 The violent also indiscriminately perpetrated again31 the 

civilians regardIess whether morhers, pregnant women or children. In 

Tontbodu, Sraff Alhaji head of a woinan carrying a child and 

commanded her to puuc He couched her privnre parr and then 

raped her in front of her child."" 

121. We hnvt also found that the pu lic manner in which the crimes of sexuaI violence 

were commirred was a delitrerare cacric n the part of rhe perpetrators to insril fear into the 

 civilian^.^'^ l I 

122 In Addition, as we have found, women And girls were forcibly made 'wives' o l  

RLIF commanders and were "married" 

against rheir will, forced to engage in and perlorrn domearic chores, and 

were unable to leave rheir "husbands" Many of these women 

were under the control of the time, "sening them as 

rheir wives,"lLL and for sex. An into sex~~al slavery for 

protracted period of time in  and also in Kailahun 

Dis t r i~ t .~"  

1 J . 2 .  Scale and bruraliq 

123. Thc Chainber considers chat sexual violence for which the accused stand 

conticted are of an cxrremely serious and were commitred in conspicuously brue l  

manner as demonstrated in rhe Facmal of rhe Trial Judgement. W e  have also fonnd 

'" JudErment, paras 1207, 1208. 
""udgrmenr, paras 1171, 1288. 
L L D  J ~ d ~ e r n r n t ,  para. 1355, 1356. 
"' Judgement, m. 1293. 
7 7 7 

--- Judgcmenr, paw. 1 155. 
''l Judgement, para. 1794. 
"' Judgement, paras 140&14 17, 1460-146 1 
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124. The Chamber has found that s ual violence was rampantly cnmmirred against the 

civilian popuiarion in an  atmospher in  which violence, oppression and lawlessness 

pre\-ailed.''6 The Chwnber notes that ar ed RUF rebels paraded rhrough towns and villages, 

threatening women and :iris, and i n  som instances capturing, nssaulting o r  killing them. i 
as already stated that chese crimes were 

civilian population.'25 

12.5. Moreover, the rebels, as we found, used penterse methods of' sexual violence 

against women and men o f  all ages from brutal gang rapes, rhe insertion of various 

objects into victims' genitalia, the pregnant women and forced sexual intercourse 

committed with the furtl~er inrent tcl terrorise the 

between male and fernale civilian es."' TF 1-2 17's wife was gang raped by eighc rebels 

as he and his children were H e  was ordered ro count each rebel as they 

cclnsecutively raped his wife, mocked him. .4fcer this ordeal, one of the 

rapists, Tainba Joe, took a 17's wile in  front of her entire family."' 

126. W e  have also found that several 1.ictims faced brutal multiple rapes. For exa rnple 

TF 1-195 was raped fives timeszig and was inserted in to her vagina2" and since rhis 

treatment she has cxpericnced physical was raped mice and  another victim in 

Bornboafuidu hnd a pistol driven into left inside of her."' In add~t ion ,  at lcasr 

20 captured civilians weru forced CO with each other,  slitring rhe 

genitalia of several males and females 

127. The  Chambur has concluded the AFRC/RUF also systcmatic.ally and  arbitrarily 

continued ro capruru and abduct a n  own number of womcn and girls, forcibly labelled 

'wives' in Koidu and Wendedu Districr. For insrance, TFI-3 14 was captured 

and abducred at rhe render age married to an  R U F  iighter in Kailahun 

Disrricr and so was TF1-093. unknown number of other women were 

" ludprmen:, para:: 1346- 1357. 
"" l u d ~ e m e ~ j r ,  parA. 1 185, 1347. 
" ' Judgemenr ,  para 1147 

Judgen ten r ,  para. 1147. .. --' Judgeinenr, p a n .  1284. 
Judgement, para. 1185. 

''l Judge~nenr, para. 1207. 
"' Judgement, paras 1207-1 708. 

Case No. SL-04-15-T 
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forcibly married to RUF fighters and 

Kailahun Di~trict ."~ The Chamber col 

crimes of sexual violence were perpetratt 

1.3.3. Vulnerabil i~ of victims 

128. With specific regard ro the crimt 

of the victims were parricularly your 

abductions were held in captivity for 

par cicularly in Kailahun District which 

where crimes of sexual violence were so 

the RUF closely exercised territorial do 

the tender age of 10 and TF1-093 at  15 , 

in Kailahun Di~r r i cc .~ '~  The Chamber 

marriages, rapes and sexual slavery were 

were petty craders or fa~mers."~ 

129. The Chamber has (ound that tt 

female population regardless of age or 

effectively co disempower [he civilian pop 

communities.~'~ccordingly, for purpo: 

practice by the rebels of using sexual viol 

gravity of the underlying offence. 

1.3.4. Number of viaims 

130. Although ir may be problematic 

the crinles o( sexual violence, we have 

period of time and a large ~eographic 

occasions an unknown number o( womf 

Tomhodu, Stat7.4111aji pointed a gun a 

lornrnanders for a protracted period of time in 

ders the brural and large scale manner in which 

increases the gravity of these offence. 

> f  sexual violence, the Chamber obsewes thar many 

and vulnerable; several of them afcer arbirraq. 

,olonged periods of rime. This was the situation 

3s the RUF stronghold and headquarters, an area 

erxlent thar [he victims suffered immensely because 

nance and physical control over them. TF1-3 14 a t  

re abducted and forcibly married to an RUF fighter 

mnd  that the majority o f  che victims of forced 

ung girls of school going age or village wolnen, who 

crimes of sexual violence specifiully rargeted the 

tatus, whether yremant or not, it was done to 

~rion,  and i r  had the direct effect of insrillin:: fear in 

of sentencing, the Chamber concludes that this 

ce ro terrorise d ~ e  civilian populacion increases the 

give an  exact or approximate number of vicrims of 

rund that rhe crimes were con~n~itred over a long 

area. We hare further found that on numerous 

were raped and/or taken as 'wives'. For instance, in 

he head of a woman carrying a child on her back, 

Report OIL Forred Maniage~," p. 17097-1 2098. 
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131. The Chamber emphasises that 11 rapes and iorced marriages were found also ro 

cons tir U te acts of terrorism and ourrages gainst personal dignit)..'"' Accordingly, the Chamber 

concludes r h ~ r  for purposes of scnrenci rhe practice of using r~pe:: and forced marriage to 

terrorise the civilian popularion graviry of the underlying offence. 

made her undress, and then raped her.13' 

rcbcl ordered a couple to have sexual 

staring rhar h e  would kill them if they 

daughter ro wash her farher's penis.'39 In 

bxgina and left inside of her.'4n A n  unkrown 

and TF1-093 were held captive in sexual 

Li lnhun Di~rricr . '~ '  

230 TF1-217's wife was gang-raped. In Bunlpch, a 

ntercourse in front of the other captured civilians, 

did not comply. 'The rebels then hrced the man's 

Bomboafuidu, a won~an had a driven inro her 

number of umnen and giris including TFl-314 

;layer). for prolonged periods of time and as 'wives' in 

1.3.5. Imnact on victims and degce of 

"' Judge~i~eut, para, l L7 1. 
""udgemeut, yara. 1347. 
""udgeme~lr, para. 1705. 

Judge~nenr, para, 1208 
"' Judgement, para.14061409, 1465. 
3' Judgement, paras 1298, 1356, 1474,1475. 
"' ] udge~nent pars, 1474. 

suffering 

1 3 .  [n our view, the degree o(  sufferi g rhat was endured by victims of sexunl violence still 

continues. Some victims of forced marri ge, sexual slavery and rape borne children of rheir 

ordeal. The Chamber considers rhar rhe critnes of sexual violence also inflicred physicnl and 

psychological pain on the victims. The vi tims continued ro live with their caprors in a hostile 

and coercive en\ironmenrZ4', unable to reak away (tom such dehperare circumsrances. The 

Chamber recalls rhe demeanour and te trmonies o(  various lUicrims o l  sexual violence who 

expressed deep shame and srigma which t ey (eel and face ro dare, several years afrcr die abuse. 

The Chamber s2,ecifically recalls Wirness h F1-305, rhe victim at a violent gang rape, who, as a 

8 April !OOA 

resulr ot' the rape, sustained injuries whi 

Wimess required frequent resr breaks d u  

have found, rhe victims of  sexual violence 

iron, their communiries and families, u n i ~ l e  

h left her genitally impaired and incontinent. The 

ing her testimony as a result of her condirion. As we 

continue to live their lives in isolarion, osrracued 

to be reinregrated and reunited with their families 



2.3.6. Irnpacc on relarives and sociery 

and /or in their c ~ m m u n i r i e s . ~ ~ ~  Many 

abandoned by their husbands, and daughters 

cf these viccirns of sexual violence were ostracised or 

and young girls were unable to rnarry within their 

134. We therefore recall our finding rl at thc brutal rnanncr in which wornen and girls were 

debased and molested, in [he naked v ew of rheir protectors, rhe farhers, husbands and 

brothers deliberately desttoyed rhe exis ing larnily nucleus, and flagrantly undermined the 

cultural values and relacionships which eld rhe societies rogerher."' Thc Charnbcr ohserves 1 

133. The Chamber further considers r 

society where culcural values greatly dictare 

acts rake place. Such violations in a 

strictly scrutinised would have an adr~ers~  

large. 

that the sharne and fear experienced by vicrirns of sexual violence, alienared and tore apart 

comrnunitics, creating rxcuurns whcrc bo ds and relations were initially esrablished. " 
lat [he crirnes of sexual violence were committed in a 

the sacred manner in which any form of sexual 

society where the sexual lives of womcn and girls are 

impacc on thc farnily as a whole and rhe society at 

135. In the Chamber's view rhe AFR inflicred physical and p~ychological pain and 

harm which cranscended the individual relatives to an cntirc society. These acts of 

sexual violence lefr several women traumarised and scarred for life, 

consequenrly destroying [he bearers The Chamber infers rhar crirnes of 

sexual violence further erode rhe 

1.3.7. Conclusion 

136. Having carefully considered rhe 

in the Judgtmenr (Counts 6 ro 9 of rhe 

gravity of the crirninal acts in question is 

found ro consriture Acts of Terrorism 

Case N . CSM4+15+T 

S 

in.jrances of crimes of sexual violence as we have found 

Indicrrnenr) rhe Chan~bt r  concludcs thar rhe inl~erenr 

exceptionally high. Where rhose acrs have also been 

(Counr I of cht Indicrment) the Chamber, lustice Iroe 

Judgement, para. 1349. 
741 Judgement, para. 1349. 

'4"udgement, para. 1349; Exhibir 146, Human 
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disscnring, will consider such acts of t 

inctease the gravity of the underlying offe 

1.4. Physical Violence 

137. In evaluating the gtavityof the 

physical violence include mutilations, ca 

133. In this tcgatd, and for the purr 

which the Accused have been convic 

consideration, the extent ro which tl 

rertorisrn and of collective punishment. 

139. We take this stand because thc 

found incended and meted ou t  to th, 

terrorised thein and rhe population at  

who they and cheir iighters perceived a 

ideals and ideology ot cheir movement 

awaits those who do not embrace their c 

140. The Chamber considers [hat wht  

committed with the intent to terroris 

punishments, that for purposes of senten~ 

1.4.1. N ~ t u t e  of the offence 

141. The Chamber is c o ~ i s a n t  that tl 

innocent ci\*ili~ns in a cruel manner. W 

some had inscriptinns of the lercers "R1 

relentlessly beaten by rebels wich rhe vie 

found that the physiml and psycho1 

disfigured, unconscious ot dead .'4' 

142. The Chamber considers that  tl 

Case No. SCSL44- 15-T 

r, 

rorism ot  collective p n i s h m e n t  as facrurs which 

e .  

.imes (Counts l to 2 and 10 CO l l) 

ffence, chc Chamber considecs rhar the crimes of 

ngs, atnputacions and beatinp,s. 

es of determining the gravity of these offences for 

l, the Chamber deems i r  necessary to mke into 

e offences consequentially arnounted to acts of 

iccused pecsons by their criminal acts as we have 

;ictims, not only collecrive punishmenrs but also 

.ge with a view to subdue and to intimidate chose 

~ e i n g  hostile to them and to the fuliilmenc of the 

vitll a clear message and signal that a similar inte 

se. 

it has iou11d rhar crimes of physical violence were 

:he population, or were conunitred as collective 

rg i r  increases the gravity of the underlying offence. 

crimes of physical violence were perperm ted against 

have found that victims were phgsically mutila ced; 

:" with hot itons into rheir flesh while others were 

to collectively punish or  terrorise them. W e  further 

ical ill-treatment left many ~ lc t ims  perinanenrly 

cruel manner in which these crimes of physical 

8 April 1008 



1.4.2. Scale a n d  brutality 

violence were carried o u t  i n  absoIute 

o r  human dignity are factors which inrre 

disregard for the sanctity of life o r  respecc fcx h u m m  life 

(se the gravity of rhe offence. 

144. T h e  Chamber  has also found rba in Kono District, several civilians were blindfolded 

and severely beaten wirh gun burr$, and ome were held down in  nests of black ant<. Rebels 

wires.'5r 

l fired a gun between rhe Iegs of vicrims.' TFl-197 was beaten wich sricks and  stabbed in the 

head by rebels whilsr other victims werl: tied on mango trees and mercilessly bearen with 

143. T h e  Chamber recalls tha 1 several innocenr civilians ~uspecred of being collahoracors 

145. T h e  Chamber also considers as rticularly brutal, insensirive and inhumane manner 

in which Major Rocky, a n  RUE: shoved a board inro the mourh of TF1-015, 

knocking our his teerh."' 

were arbitrarily detained, tied up, i l laeated 

recall in this regard thar B.S. Massacluoi 

until he  nxs u n c o n s c i o u ~ . ~ ' ~  

146. We have found tb;ir vicrims were ubjecred to gruesome amputnrions in Kono Disrrict, 

some of which were corninitred s i m u l r ~ n e  usly o r  successively wirh other crimes. For instance, 

TF1-195's right a r m  was severed Ly a srna I. 1 b o p 2  after she was raped five times by rebek. TF 1- 

197's a rm was amputated and he was to1 TO go to get extra hands frvrn President ~ a b t m h . ~ "  

Victims were mutiIated by rebels; ar  lcasr victims in Kayimn were ordered to undress while 

a surgical blade was used ro came rhe and/or "AFRC" into their bodies;"4 more 

backs and arms using a razor blade.''5 

victims in Tomandu suffered rbe rebel named Suh a w e d  "RLJF" into their 

and thoroughly beaten in Kenema District. We 

was beaten and tortured over a period of m,lny days 

'* Judge~uent, paras 1072-107'1. 
'"Judgement, para. 1162. 

Judgelnrnt, para. 1 173. 
"' Judgetnent, paras 11 77, 13 14 (4.1.1.3.)(id, 2066 

Judgerrler~t, para. 1 id9 
?j3 Judgeir~ent, para. l l87 
254 judgement, para. 1 190 
:U judgement, para. 1210. 



147. The Chamber recalls that in Pen 

in three lines were tied up  and locked 

rccalls char more than 8 men at  the Per 

and his men. The  Chamber further re 

hands of the first two men in the line of  

148. The Chamber takes parcicular nt 

physical violence in the presence of his 

ordeal of wacching his wifc gang raped i 

co a tree, and Snff Alhaji hic his hcad w 

from him and his lcft hand was ampuca 

chac: 

My children were sitring in 

sirring and they were lookil 

They were in the open and tl 

149. Even whilst TF1.2 1 7  tried co rec 

by Sraff Alahaji scaring; 

It is this hand that we wan1 

hand because he has brough 

say you don't wail[ our milir; 

150. The Chambcr rccalls its finding 

boy in Koidu, whose hands werc amput 

the ankle. He was the11 thrown alive inco 

161 away. 

15 1. The Chamber considers rhat th 

large scale and in  a brural manner 

nIa in Kono Districr, civilians who had been placed 

a house thac was set ablaze.'s6 The Chamber also 

jma Primary School were beheaded by Scaff All~aji 

11s that Staff Alhaji and his rebels amputaccd the 

2n where TF1-2 17 uras standing. 257  

of the manner in which TF1.2 1.7 was subjected CO 

ildren. TFI-217 and his children after bearing the 

; subjecccd ro physical injury. His feet were ried up 

L a cutlass so rhat ir bled. tlis wrist watch was taken 

1 in the prcsence of his children.258 TF1-2.17 s taced 

onr of me. Where rhey were put, they werc 

-seeing me, because they didn'r hide [hem. 

r were seeing what was happening 

m his amputarcd hand, hc was srabbed in the back 

..l go to Tejan Kabbah for him to givc you a 

en containers load [sic] of arms. Now that yoi~ 

rule, rhen go ro your civilian rule."' 

~a rd ing  physical violence inflicted on a 15 year-old 

:d at rhe wrist and both his legs were amputated at 

latrine. Thc boy was still crying as the rebels walked 

crimes of physical violence were perpetrated on a 

d chat this elevates the gravity of d ~ e  offencc. 

'5"~ldgement, para. 1 196. 
'I' Judgement, paras 1196-1197. 
'IP Judgement, paras 119 1.1 200. 

Judgement, para. 1198. 
!M Judgement, para. 1199. 

Case o. SCSL04+15T 
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Furchermore, where rhe Chamber has 

p u n i s h r n e n t ~ , ~ ~ ~  the Charnber consider? 

the gravity of the underlying offence. 

1.4.3. Vulnerability of vicrims 

152. The Chamber obsewes rhar r h ~  

violence were particularly \-ulnerahlr. M 

who were unarmed and incapable oT 

Moreover, rhe armed rebels used inrimic 

rhe peoplel thereby making cir~ilians mo 

1.4.4. Number of vicrin~s 

153. The Chamber found thar a col 

physical violence. I t  is noteworthy to I 

However, rhis is not intended to minir 

notes that 3 ci~ilians were amputated c 

suffered an amputation and h ~ s  brorher 

~enduma, '"  5 l-ictims of ampurarions i 

were bearen ~ t h  sticks and with puns." 

his mouth2" anti ac Kdyima ar leasr 18 

flesh."' Ar least 13 civilians in Tomand 

District there were several victims incluc 

6 detained cixilians all of whom were S( 

the acts of physical violence perpetmtt 

rerrorism and collective punishmen r. V 

sentencing, considers rhar it further incr 

'"Judgeruent, pan.  l 149. 
'"Judgement, paras 1372, 1373 
"' ~udgrment, para. 131 1. 
?id Judgement, paras 13 12, 13 13. 
2im3 Judgement, para. 1318. 
?if, Judpe~nmr, pars. L 3 16. 
'"' J ~ d ~ e m e n r ,  yara L 3 17. 
:L9 judgement, para. L 3 14. 
"'ludg~ment, para. 1315. 

Ca No. SCSL-04+15=T 

? 

~ u n d  that such crimes also a ~ n o u  nted ro collective 

hat for purposes o[ sentencing rhis further increases 

majority of the victims of  rhese crimes of physical 

ly of rhem wcre very yonng children, women or men 

elending rhemselves againsr such brura l violence. 

tion, rhreats, coercion and terror to break the will of 

xulnerable. 

rless number of persons were vicrims of crimes of 

:ount the vicrirnj who were mentioned on record. 

re the actual vast number of vicriins. The Chamber 

che orders aT Staff All~aji in ~ombodu," '  TFl-197 

as flogged,'44 at lrasr 3 men suffered amputations in 

~awao '~%nd  also an unknown number of civilians 

In Wendedu, TF1-015'~ tceth were knocked our of 

rilians had "RUFn and/or "AFRC" can.ed inro rheir 

in Kono District suffered rhe same fare. In Keneu~a 

?g TFl.122, TF1-129, 9 suspected collaborators and 

?rely beaten. The  Chamber norrs that at leasr 16 of 

in Kenema were also Tounti to consrimre acrs of 

iere this is rhe case, rhe Chauther, tor purposes of 

ses rhe gravity of che nnderlying offence. 

8 April 2008 



154. The Chamber note.; that it is not possible to make an accurate numerical 

estimate of the r-iccirns of crimes violence, rhe victims were evidently in large 

numhcrs. 

155. The Chamber considers that crimes had a significant adverse physic:~! and 

psvuhological effect on rhe victims. of these crimes o[ physical violence have 

found rhemselves permanently For instance, during his oral 

te~timony, TF1-015 mentioned his mouth, and thar he is srill 

unable to chew any food.'7@ The cruel suffering imposed upon 

those civilians who had hands, d e g r e  of suffering 

involved in smpurations is consequences of a 

permanent and serious co a degree of 

dependency upon upon vchers for 

their every need. vicrims, un their 

dependants and relatives. 

1.4.5. Impact on victims and degree of 

156. The Chanlber observes that ma y of rhese victims endured ser.ere pain and ~ullering 

as a result of the physical violence. Some victims have l a c  the ability to work o r  the capacity to 

earn a Living. Hence these victims have 1 ecome dependancs in their families, furrher making 

s u d f t a  

the victims feel like burdens tu rheir i families. Vicrirns harue lust their mahility 

and capacity ro undertake simple victims who were once able persons are 

now disabled and forced to beg for 

1.4.6. lnlpact on  relatives and society 

8 April 2008 

157. The Chamber also considers the:e 

[he immediate vicrims 1.u t aIso on h e i r  

members of rheir families as a consequence 

dependants in already impoverished 

~mmediate viccims, their relatives and ttlc 

serious suffering. The smeral victims of 

crimes had a significant adverse impact not only on  

relatives and upon the society. Many relatives losr 

of such physical injury inilicred. The nunlLer of 

families has increased. The Chamber nores rhat the 

soclety as a result of these acts concinue to endure 

crimes of  physical violence live amidst h e i r  relad~~es 



and i n  their communiries, permanently 

suffer~ngs. 

1.4.7. Conclusion 

158. Having carefully considered the 

found in the Judgement (Counts 10 ant 

the inherent gravity of rhr criminal act! 

have also been found to constiture either 

1 and 2 of  the Indictment) rhe CharnE 

terrorism or rollectix-e as 

offence. 

1.5. Enslal 

1.5.1. Nature of rhe offem 

159. The  Chamhcr has considered rh: 

been found guilty are of rhe utmost gra- 

Kenema, Kono and Kailahun Districts v 

carry loads, train for war and generally 

deprivation of their liberry, rhe canditio~ 

threaa they c o n s t ~ n  tlY faced sy~nbolise 

regard for their safety or well-being, beir 

objective. 

1.5.2. Scale and brutaliw 

160. The Chamber recalls rhar a t  To 

were enslaved ~ n d  forced to mine for ( 

villages and taken to rhc mines, son 

,4FRC/RUF Commanders. Those who : 

srripped and left naked SO that they wol 

~rred, serving a s  a constanc reminder ro all of these 

srances of crimes of physical violence as u re  have 

1 of the Indictmenr) rhe Chamber concludes thar 

1 quescion is exceptionall-j high. Where those acts 

:ts oi Terrorism or Collective Pu nishrnenrs (Counts 

Justice Itoe dissenting, will consider such acts of 

tors which increase the graviry of the underlying 

Icnt(Counts 1 and 13) 

.he enslavement crlrnes for which the accused have 

7. W e  found chat hundreds of civilians throughout 

: enslaved and forced to farm, mine fur diamonds, 

ve ro support the RUF war effort. We recall that 

under which they worked and the harassments and 

sprem designed tc3 exploit civilians, wirhour any 

focuscd solely o n  iurrhering the accused's criminal 

o Fields in Kenema District hundreds of civilian5 

monds. Civilians were caprured Crnm surrounding 

~mes tied m ropes. They were given orders by 

smpted ro escape €mm the forced mining sires were 

nor be able to bide Or rake diamonds, orhers were 
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beacen or killed."' 

161. Again, in Kono  District, from abc 

chat rhere was unknouvn numbers of' i i \  

food-finding ~nissions and used t o  car 

between Kono and Kailahun ~ i s t r i c t s . "  

bearings or given extta work. T h e  use 

continued throughour Kono District 1 

inhumane treatment, in coercive a n d  opl 

called RCJF Camps a t  Kaiclu, Wendedu a 

of escaping and lived under  harsh condir 

162. W e  found chat civilians abduct( 

diamond pits like slaves tied together wit 

t h e i ~  communities and supporr systems. 

were kept in camps and had  rheir moverr 

163. T h e  Chamber  also found that tl 

mining operations in  K o n o  Disrricr in w 

rhe guard of armed men and child soldie 

conditions were appalling with n o  pay, h1 

from sunrise to sunset, tirelessly digging 

were inhumanely treated, forced to  dig 

those who attempted to escape. 

164. The mining was characterised by 

would be branded witches and  wizard 

restrained in cells."' 

'" Judgement, paras 1 1 19, 1 1 7 1. 
" 'Judgen~e~~t, yara. 1324, 12 15.1 32 1 
:II Judgement, para. 1326. 

'I4 ~ud~emen t, paras 12 1 S- 1 2  2 1, 1: 2 ? 
'"Judgement, para. 1258. 
?" Judgement, para. 1325. 
?I7 judgement, paras 1328 
2iR judgement, paras. 1253. 

tr 14 February to  30 April 1998, the Chamber found 

i ~ n s  enslaved in  camps and  forced to participate in 

loads of food, anlmunition and looted property 

Those who  attempred ro escape were punished with 

f enslaved civilians ro collecr a nd tra nsport goods 

tween May and Decemher 1998 under rhe same 

essive  condition^.'^' Civilians were organised into SW 

d Kunduma where they were held with no possibility 

n s  wich n o  adequate access to food and n ~ e d i c i n e s . ' ~ ~  

were from far-away [owns and transported to the 

ropes a n d  chains, and  were arbitrarily removed irom 

i l] nder the guise of 'protecting' [he ci~iiians,  they 

nr and well-being se\,erely limired.z'6 

RU F esta hlished well+rg~nised exrensi~re diamond 

ich llundreds of civilians were forced ro mine under 

. Civilians who refused t o  mine were beaten, mining 

ising, food or  medical trearmenr.'" Ci~ailians avorked 

pits wich shovels, pickaxes, sieves and  pans. Miners 

hile dressed only in rheir underpants to discourage 

rrther bru tality, when diamonds were not found they 

then undressed and se\.erely flogged, stabbed or  
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165. W e  recall that in Kailahun Dis enslavement was an institutionalised system in 

which civilians were screened and forced to farm, mine, perform domestic chores, 

train for combac, work as porters in ocher forms of forced labour.'79 Civilians were 

commonly subjecred ro arbirrary physical retriburion. Citllians had ro walk several 

miles ro R U F  farms, and  or food in rerurn. Some commanders owned 

privare farms cultivared and some engaged in primre mining under 

rhe warchful eyes of se~ur i ty .~"  The  rehels guarded rhe mining pir 

with guns in order 

1.5.3. Number of xicrims 

166. The Chamber notes that the 

The  circumstances under which rhe civilk 

vulnerable. These vicrims were rampanrly 

up wirh ropes and chained like chatteh, 

oppressive conditions with no adequare 

control and guard, fear of being killed 

to their fate, living lives of slaves for 

167. Tlle Chamber observes assessmenr of the number of enslaved 

civilians forced to mine, train, fish, farm, and cook, carry loads and/or engage in any 

orher forms of forced labour would The  Chamber recalls thar from the rotality of 

evidence, a massive number of were enslaved in one or  more ways. I t  is 

noteworrhy t o  state that rhese concinual, perpetrated o n  a large scale 

and for prolonged periods of time. 

arbitrarily abducted civilians were particularly lulnerable. 

ns were enslax,ed rendered the viccinls powerless and 

abducted ofren in situarions of extreme violence, ried 

ro be used as slaves, working long hours under 

food or medicines. Many \'iccims lived under stricr 

hence unable to escape. As a resulr, rlie victims resigned 

periods of time. 

168. The  Chamber considers chat the manner in which innocenr civiliar-rs were abducred 

1.5.4. Imwact on victims and degree of 

from their serrled homes, restrained by r pes and chains and forced ro live in camps manned 

by armed guards was cruel and  degrad'ng. Vicrims lived under humiliating conditions of 

complete submission, and  resisnnce o RUF control and  dominance broughr severe I 
suffering 

'lv Judgement, paraa 126fi1265. 
1RLj Judgement, para. 1259. 
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pnishmenc, otten death. 

169. The Charnber concludes thar the 

pain. 

1.5.5. 11n~act  o n  relatives and society 

170. The Chamber considers thar er 

communiries and caused psychologi cnl in 

1.5.6. Conclusion 

17 1. Having carefully considered the i 

found in the Judgement (Count 13 of 

inherent g r a ~ i w  of the crirninal acts in c 

also been found to consrirute either Acr 

a n d  2 of rhe Indicrmenr) the Chambe~ 

terrorism or collective punishment as f 

offence. 

1.6. Crimes of Pillace and Acts o 

1.6.1. Narure of the offence 

172. The Chanlber found thar h e  cri 

civilian properry in Ro and Kona Distric 

was ofren accompanied by the serring of 

environrnenr with the intent to insril fear 

1.6.2. Scale a n d h r u t z l i ~  

173. The Chamber did find rhnt rhe dl 

and in an indiscritninate manner, and a1 

Bo District, rhc fighters loored Le 800, ( 

"' Judgenlent, para. 1258. 

Cast No. SCSL-04+15+T 

& 

slaven-rent causeci its \.icrims immense suffering and 

yement re~noved people from their tanlilies and 

r; to the relatives and to the hroader communiry. 

ances oi crimes of enslavelnent killings as we have 

le Indictlno~t) the Charnber concludes rhat the 

stion is exceprionally high. Where those acts have 

f Terrorism or Collective Punishments (Counts 1 

ustice Itoe d i s s e n m ,  will consider such acts of 

ors which increase the gravity of the underlying 

urnine as T e r r o r i s m  (Cotints l to 2 and M 

o f  pillage predolninanrly relates ro the looting of 

The Charnber nares rhat the looring of property 

m y  houses and buildinFs o n  fire in a chaotic war 

d terror.z8' 

:uction of properw was committed o n  a large scalc 

as a means ro terrorise the civilian population. In 

lrcr~n one Ibrahitn Kamara. The Chalnher nores 



that the destruction of  property amidst violent accach, which were accompanied by 

the setting of houses in rowns on  burning of 500 houses in Tikonko and 30 houses in 

Sembehun clearly sowed fear and the civilian population.'d' Furcher, the burning 

of cix~ilian property during the and Tornhociu were perpecrated as a means to 

collectively punish the civilian failing to support AFRc~/RuF."~ 

1.6.3. yulnerabiliw o l  victims 

1 h.4. Number of victims 

174. The Chamber furrher considers 

which led to rhe extensive destruction 

175. The Chamber considers thar the kndissrirninate manner in which civilian property was 

destroyed affected several unknown n u  of civilians. Sometimes towns were set ablaze, X 

was the case during the arrack on  The Chamber recalls that hundreds of civilians 

became victims of such 

:hat the attacks on Koidu Town and on Bu District 

of civilian prclperty were so \.iolenc and rampanrly 

1.6.5. Impact on victims and de ree of su itring I 

perpetta ted, to the extent  hat they rende ed all civilians in the vici nit): ~ulnerable. t 

176. In addition, the Chamber r 

psychological harm because rhey pom 

arbitrarily taken from them or burned a 

Many victims were depri\.ed of proper 

considers that in such inlpoverished col 

all forms of appropriation or destruction 

" The Chambrr is c q n i s a n t  o t  the fact that Ar 
aitd buruing ~ l l r e i ~  occurred at the same time 
rogerher. 
'" Judgeinenr, paras 1032, 1035, 1037. 
'" Judgement, paras 1375. 1376. 

2tes that- many victims suffered emotional and 

:rlessly had to watch their hornes and livelihood 

a means of creating imrr~easurable fear amidst them. 

y with no  rrrnedy for reclaiming it. The Chamber 

~rnunities,  where victims lived on a subsistence basis, 

by fighters adversely i mpacced thc victims. 

17f Burning d o  nor constiture Pillagc. However as acts otpillage 
W< have opred to d ~ ~ m i h e  the p l i v ~ i i a l  impact of rlie crimes 



177. The Chamher considers that t e widespread destruction of properry through h u r n i r 1 2 ~ ~  

has manifestly had a subst~ntial ne tive impacr on  the economy ot these corn~nunities and 

stifled their further JeveIopment. Fa ilJ+ ties were broken because Inany victims fled irom their 

homes and became displaced persons n [heir own land. i 
178. Having carefullv considered instances of crimes of pillage as we have found in  rhc 

Judgement (Count 14 of the the Chamber concludes that the ~nhe r rn t  graviv of 

the criminal acts in question in addition carefully considered the insc i~~ces  of 

burning where we have acrs of terrorism, we consider that the 

inherent gravity of the Ilun. justice Benjarnin Muranga ltoe 

dissents from the 

1.7. Use f Child Sold-unt 12) -+- 
179. In considering the gravity of offence, the Chamber has mken inro accounr the 

organised, widespre~d and institurio practice h). the RUF of rrcru~cing, conscripting 

and  In parnculdr using persons participate in hostilitie~.'~" 

1.7.1. Scale and hrutaliq 

180. The Chamber has found that hc offences relating CO the use of child soldiers, who i 
were known wlthin the contexr of the war as SBUs/SGUs, were committed rhroughout the 

rerrirory of Sierra h o n e  on  a large s ale and with a significant desree oi bruraliry large ic 
numbers of children under 15 years W re rampanrly atrdutlred from their families, ofren in a f 
beligcrenr en~ronmcnr. '"  These chill ioldiers were suhjerrrd ro cruel and  harsh rnilitao, 

m in ing  in Yengzrna, C a ~ n p  Lion, Bun mbu and Bayatna. Those who were unable to endnre l 

"' Judgernen~, pan. 136 1. 
Refer m Judgement, paras 614, 1621, 3223 ,  1 

'" J~ud~enlcnr,  pira.?GI7. 
'wJ~dgenient ,  para. 154 1. 

the training rcgime *ere often summarily 

were armed wich light weapons, rocket 

Case No. SCSL.44- l 5.T 

<hot and killed.2ss Children as young as 10 yrarb uld 

aunchers and grenades. They wrre also used to lnounr 
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nmbu~hes, for i l ~ sur~ce  against the 

Makeni."' Some chiIdren were arme 

and Kallon, orhers such as  14 year o 

UNAMSIL peacekeepers on the road from Lunsar to 

3 and used as bodyguards to commanders including Sesay 

d Vandy were used during armed ~ a t r o l  n-hich inevitably 

181. The Chamber found thnt ver! 

of gruesome cri~nes direcred againsr 

tw . sites In Tombodu, Tongo Fields 

mine, and indiscrimin~cel~ beating a rd  

The Chamber also found that the 

alcohol, cocaine and marijuana whith 

other violent and heinous 

between 8 and 14 actively participati 

ampuured civilia t ~ s  and burned hous 

in Koidu following rhe killings hy 

soldier Samuel shor Chief Sogbeh. 

"' Judgemenr, para. 17 14. 
Judgcmrnr, parz. 1425. 

"l ludgenlenr, paras 1623-1624. 
'': Judge~neur, para. 171 1. 
"' J I I ~ ~ P I I I P ~ ~ ,  paras 1631-1632, 1699. 
"' Judgement, para. 1697. 

put the childrens' lives in danger. 

young children were used tu engage in the perpetration 

innocenr civilians. Armed children manned mining 

.nd Cyborg Pit, guarding civilians who were forced to 

killing rhose who would nor perform mining acriviries. 

RUF fighters h a b i n ~ a l l ~  drilgged these childrcn with 

made the children fearless ro kill and to perpetrate 

(;hildren bcciln~e ~ ~ u t u r i u u s  kiIIing machines, some aged 

lg in hostilities by killing and raping ci~ilians;~" orhers 

a and cars. Children aIso beheaded corpses of civilians 

Rozky of 30 to 40 civilians, and rhar the 12 year-old child 

182. T h e  Chamber further observe5 

The Chamber rakes the view that the 

conscripred rendered them vulnerable 

taken for military [raining, some bardy 

thc AFRC/RUF furces forcibly 

respecrively in Kono District be~yeen  

Case No. SCSM4. L 5-T 

chat children were  recruired on the basis of rheir agc. 

e~cept ional l~  young age of rhose who were abducted and 

Childrco as young as 8 ur 9 years old2" w.ere forcibly 

able to lift the Kuns they were to shoot. For instance 

abd-lcred TFl-141 and TF1-263 ages I 2  and 14 years 

February and April 1998." 



1.7.3. Number of victims 

183. The Chamber has tound a large numberiY' of children under the age of  15 were 

arbitrarily recruited and used as soldiers by the AFRC/RUF on a large scale throughour 

the temitory oC Sierra Leone. re, the C:hamb~r's position is that che phcnorncnon of 

recruitment of child soldiers was so ordinary and vastly practiced that ir affected a 

large number of vicr~ms and the gravity of the offence. 

184. The C h a m h r r  reralls that soldiers wcrc arbitrarily abducled fruii~ their families, 

Corced into rhe RUF forces for a period of' time and further depri~-ed of a normal 

childhood and education. Many shot and killed during haining and in combat 

activiries. Some of the abducted the letrers "RUF" carred into rbeir bodies2" 

rssentixIIy branding them as Chamber opines that the use of children 

under the ngc ot 15 ycars i n  increa.;es che gravity of the offence. 

1.7.4. Impact on victims and degree of suffering 

severe physical and  psychologi~al in pact on the victims and their families due to the i 

185. The Chamber's view is that 

chiWrm is particularly evidenced by 

established by UNICEF, the majori 

suffered from war-rela ted scresses 

Chamber considers that rhe use of ch 

separations. 

the psychological impact o t  the recruitment on  these 

the fact that in various Interim Care Centres (ICCs) 

y of the 'stparared' children including child soldiers 

which persisred long a Eter rh e war ended. Hence, the 

.ldren under 15 to acnvely participate in hostilities had 

1.7.5. Irnpacr on  relatives and sociew 

186. The Chamber notes chat sorne ormer child soldiers have never re-established contact l- 
with the~r  families and many who been re-integrated into society or reunited with ti~eir 

families have inevitably been of a normal childhood, education, physical and 

psycho[ogical development. are in no position to cater fclr the needs of rllese 

children affecred hy rhc! rhc Chambcr considers ~ h a r  because rnosr 

of these children were the RUF, the derfelopment ot their oun 
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identities and understanding of socia dynamics are thereby impaired, particularly where no l 
mechanisms are in pIace ro re-chann 1 them and thereby to make posiril-e contributions to 

development. 1 
1.7.6. Conclusion 

187. Having carefully considered instances of crimes of the use of children to acrively 

participate in hosrilities as we have in rhe Judgement (Count 12 of the Indictment) the 

Chamber concludes thar  the of the criminal acts in question is exceptionally 

high. 

188. The Chamber recaIls irs findin s with regard to crimes committed against UNAMSIL 

peacekeepers in Bombali, Port Loko an Tonkolili Districts in relation ro Counts 15 and 17 .'07 t 
1.8. m ~ e s  against 

189. As a preliminary obsen-arion, c hold that the deployment of UN peacekeepers in 

troubled regions is an in~pornn t  inst used by the international conlmunity fur the 

UNAMSIL Personnel ( C o u n ~  15 and 17) 

maintenance of international peace an security and therefore that adequa re protection must 

be granted to peacekeepers deployed i such missions. Consistent wirh the foregoing, we rake 

cognisance that Resolution 1270 of 22 October 1999 was passed by rhe UN Sccurity Council 

auchorising [he esrablishnlcnt of UNA SIL as a peacekeeping force ro be deployed with the 

consent of the warring parties because t c situation in Sierra Leone was deemed to constitute a l 
threat to international peace and securi .:" R 
190. The Chamber further re~qlls rh t Article XVI of the Lomk Peace Agreement of 7 July 

1999 between the Government of Sier a Leone and the RUF for the creation of a 

neutral peacekeeping force to disarm a fighters belonging ro che RUF, CDF, SLA and other 0 
groups. UNAMStL peace eeprrs were therefore acring in fulfilmenr o€ their 

mandate, that is, to assist with the rocess of disarming, demobilising and re-integraring 

combatants, as well as monitoring a cras fire and facilitating humanitarian a s ~ i s ~ n c e .  ! 299 

'" Trial Chambtr Judgement, para. 1624. 
:?l Judgement, para. 2238. 
'" Judgement, para. 1749; Exhibit 99, OI 19991, 1 2  Oitober 1999 
"-' Judgement, paras 1749+1750. 
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1.8.1. S a l e  and bmrality 

191. The Chamber also recalls [ha 

against the UNAMSIL peacekecpers. 

abductions, captures, brutality, threat: 

192. We found that the RUF fig1 

iorce, such as Salahuedin, Iaganathar 

The  RUF fighters even used dishone 

interest in resolving the situation but 

detained in small filthy rooms with r 

photographed as they were forced t c  

blankets. Six peacekeeyers were strip 

elecaical wire; some were severely \ 

recklessly transported in trucks from 1 

At least 10 peacekeepers were serious1 

193. We also recall that the fightc 

against the peacekeepers, etren childr 

rockets where used to ambush 

10 of his men irom the Zambian Bat 

for 23 days. Three oher  peacekeeper 

never to be seen again. Approximar 

forcihly disarmed by 1000 RUF iigh 

conscantly confined under guard, the 

fighters further launched attacks by 

engaging peacekeepers in moss fire in 1 

1.8.2. U e r a b i l i t v  of viaims 

194. The Chambcr recalls that tht 

dcyloyment was to facilitate peace ar 

promacted conflict. 

Case No. SCSL44- L S-T 

b 

I a short period of tlme the RUF directed 14 atclcks 

furcher recall that these atucks were characterised by 

d r ~  th and the disarming of UN.4MSlL peacekeepers. 

,s assaulred individual ~nemhers of  the peacekeeping 

laroa's group, Odhiamhu's group and Rono's groups. 

neans to lure the yeacekeepers, CO display 

y to seize and capture thein. Several reacekeepers were 

ood to eat a t  Teko barracks, some peacekeepers were 

xnd behind dead bodies covered with blood stained 

I to their underwear, hands ried CO their backs with 

:en and slapped. Many captured peacekeepers were 

location to another, guarded by armed RUF fighters. 

jured in an accidenc during snch transfers. 

~ l s o  staged ambushes and launched j~iolenc offensive 

under the age of 15 years armed with grenades and 

)crs on the Ma keni-Magburaka highway. Kasoma and 

on (ZAMBATI') were then captured and held capcive 

,ere attacked in Lunsar and two nt-' them disappeared 

100 peacekeepers in convoy noere surrounded and 

;. Some yeacekeepers were deprived of thcir liberty, 

wsporrs and money coniiscated, snipped naked. The 

cning gunfire on UN helicopters in Yengema and 

[buraka. 

andate of rhc peacekeepers and the purpose of their 

jecurity with the objecrive of bringing an end ro rhe 
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195. Due to the limited nature of tl 

a vulnerable posiuon wben deployed 

ofren siruared in the midst of ongoin, 

May 2000 the UNAMSIL peacekeepe 

in maintaining the peace, and engage 

the RUF fighters engaged rhe UNAM 

rhe gravity of the crime. 

1.8.3. Ndnber of victims 

196. The Chamber recalls its find 

killed as a resulr of these attacks. 

peacekeepers Private Yusif and one V 

che attacks, two unidentitied KENB 

missing and two never returned an1 

peacekeeper suffered physical assault 

ten ZAMBATT's who were derained 

by approximately 1000 RUF fighters.3' 

1.8.4. Impact on victiil~s and degree 01 

197. The Chamber further consid 

psychological pain and injury ns a dir 

yeacekeepers intended to maintain tt 

attacks. 

198. Salahudein was punched in 

Jaganarhan was bearen and forcibly 

where he was held for approximarely 

shor at, disarmed, beaten and conseql 

several weeks. Rono and rhree other! 

were very poor and unsuitable for rhzi 

several peacekeepers were captured, injured or  

e Chamber recalls rhar these included, KENBATT 

who died as a result of injuries inflicted during 

peacekeepers, rhree peacekeepers in Lunsar went 

dead. In addition, a vast majority of 

detained rhese included Kasoma and 

23 days, 100 UNAMSIL peacekeepers were caprured 

!I ir mandate, peacekeeping forces arr inevit-ably placed in 

I n a situation where the peace icself is fragile, and are 

g or protracted violence. W e  recall char are found rbar in 

r I consisrently conveyed their peaceful inren t and interest 

le s that the peacekeepers suffered severe physical and 

e consequence of the attacks by the RLJF fightea. The 

ie peace but found theinsel\7es as vicn ms of such v~olent ! 

d 

face by Kallon, who rhen attempted ta stab him. 

taken to differenr Locarions 

Maroa and three other peacekeepers were 

Gjellsdad and Mendy were derained for 

fate.'" The conditions of detention 

concludes rhar rhe attacked and 

in negotiations wirh the RE F leadership. Nevertheless, 

E f L  peacekerpers. In rhe Chamber's view, this heightens 
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captured UNPIMSIT, peacekeepets s ffered physical and p~ycholopical harm, as we![ as 

humiliation a n d  degrading rreatrnent. 

force and the international 

c o r n m m  

199. The international comn~un i  unequivocally condemned the deliberate and 

unptovoked atracks by the RUF fighte s on  the UNAMSIL peacekeepets, I t  was vital for the 

UN and the incernarianal community o continue [he ptocess of peace and teconstruction in i 
Sierra Leone after such a de~xstating de 

200. The siltfeting ot the Sietta Leo people was n o  longet lilnited to internal security 

concetns but  extended to tegional and 

The international comminity should not lo,ce sight of the overarching 

objective of helping the pe and Government of Sierra Lone  to establish 

a durable peace in cheit C O  nrry and rekiudling their hope. Theit plight has i 
become a crucial test of th solidatity of the it~tetnational c o m m u n i ~ ,  tising 

above race and geograp , which is a basic gtl~ding ptinciple of this 4 
not abai~doncd and will not abar~don Sierra 

Leone. It should to ~rovide humanitarian aid and the required 

assistance in >reps needed on the par11 to peace, national 

302 

201. In t l~ i s  tegatd, regional leaders the ECOWAS nations like Ghana, Burkina Faso, 

Lbetia, Mali. Guinea, Nigeria and meetings to thwart the s icua t i~n . '~ '  A joint 

Implementation Curnmirree to exetr st-rong diploinatic pressute o n  the 

RUF and increase rhe to enhance its operational ~a~ab i l i r i e s . "~  

This meeting, Affairs of Mali was attended by 

'O' Exhibit 173, Fourrh Report of  rhe eneral crn the Unired Nations Mission 11: Sierra Leone, I9  May 
2000, para. 96. 
\,l7 Ibid. para. 7. 

IbrJ. yata. 78. 
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representatives from Ghana, Guine; 

Organisation of African Unity (now A 

202. Ir was of utmosr international 

returned, those derained, woundec 

peacekeepers.3'6 The  poli rical effo~ 

supplemented by a credible mil i r~ry fc 

ro restore relative calm in Freetoun, L 

203. The objecrive of the intetnati 

the establishment of lasring peace. AI 

2000, inany member srares advocal 

enforcement rnandare under Chapct 

deemed it essenrial for the. internatioi 

sustain such a commirnlrnt to impose 

ready capacity and necessary resources 

1.8.6. Conclusion 

204. Having carefully considered th 

have tound in rhe Judgrmenr (Count 

that the inherent graviql of the crimin; 

205. Ha~ving considered the submis 

foreign country,308 as well as the sub1 

Ibid. para. 78. 
Irn Ibrd. para. 94- 

Ibid. para. 100. 
1su Senrencing Har ing ,  Transcript of 23 Marc 

'* SCSL04-15=T+l248, Submission of the 
Agre~nlent?; for the Enfi7rcement of Sentences 

Case No SL-04-15-T 7 

,ibya, Sierra Leone, Canada, UK, USA, the then 

an Union) and UNAMSIL.'" 

erest that all rhe UNAMSIL peacekeepers were safely 

br injured, death or alive and all the missing 

o assisr [he Sierra Leonean people should be 

The UK drcidrd ro deploy rheir spearhead battalion 

i and the Peninsula areas. 

l community was to assisr in crearing condirions for 

: 4139"' meeting of rhe Security Council on l l May 

thar UNAMSIL should be g i ~ e n  a strong peace 

r[I of the Charte~."' The  Under -Se~re t a~Genera l  

community to show the necessary wilI and resolve to 

Ice in Sierra Leone and called on member srares with 

.ssi.i t. 

stances of' crimes againsc UNAMSIL personnel as we 

; and 17 of the Indictment) the Chaml~er concludes 

:rs in question is exceptionally high. 

rcumstances of the Accused 

)licable to all accused 

de of Sierra Leone 

1s uf the Parties in rclation to serving a sentence in a 

ions of the Registrar in rhis regard,gq rhe Chamber 

P9, pp. 33, 126127. 
srrar Pursuant rcr Rule 33(B) Regarding the Conclusion 01' 

March 2009 1" Rrgis trar's Submission") 
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nvres that whilst it  seems more likely 

trial will seme sentences outside ot  Sie 

the discretion of the President o t  t 

~e~is t rar . ' "  The Chamber is unable 

decision making processes, upon whick 

of its control. I r  therefore nores for pt 

facror in the consideration of the senre 

206. The Chamber however wishe: 

abroad, where family visits are likely 

would normally amount TO a factor in I 

2.1.2. References in submissions to evi 

207. Ahhough borh rhe Prosecution 

trial in support of their arguments or 

substantial consideration unless sudl , 
The Chamber had determined char so 

credible and therefore attached no 

individual circumstances of the Accu 

relied upon rhe findings in rhe Juc 

information adduced specifically in sui 

2.2.1. Convictions and form of liabiliq 

208. The Chamber recalls rhe crimc 

liability for each crime, as ser our abo\r 

'l0 Regismr's Submission, Annex B, L t t e r  to t 
I l l  Rule 103(B) of the Rules of Pr~edure and 1 

Case No. SCSL-04.15-T 

an not r t  this stage that the convicted persons in this 

I Leone,"' this is a decision that ultimately lies wirhin 

: Court, based upon agreement; concluded by the 

3 s~ieculate on rhe result of rhese negotiations and 

t has no conclusive information, and which lie outside 

loses ot' record chat i c  has not given any weight to this 

:es of any of the convicted persons in this case. 

:o recognise that, in general cerms, senrences sewed 

be few, may be harder to bear. Such circumstances 

tigation of sentence. 

n c e  adduced during trial 

nd rhe Defence teams referred TO evidence adduced a t  

centencing, rhe Chamber has nor given [his evidence 

idence resulted in a finding of fact in rhe Judgemenr. 

2 of rhe evidence adduced at trial was found ro be nor 

obative vaIue to it. In making its findings on the 

d for the purposes of sentencing, rhe Chamber has 

:menr, rhe argumenB of the parries including any 

3rt thereof and the procedural history of the case. 

for which Sesay has bccn convicted, and the torn1 of 

n Secrion I1 of rhis Senrencit~g Judgernenr. 

Special Court trot11 the Republic ut' Sietr ,~ 1,eoi)e. 
dence. 
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2.2.2. Form and degree of resrsonsibili 

2.2.2.1. Article 6l11 Respomibil, 

209. The Chamber furcher recalls 

diamonds was the RUF's primary m 

system in Kono District was desiped a 

commander reported ro Sesay, and Se 

rown. He visited the mines, ordered 

transportation of civilians to the mine 

significant contributory factor to the 

concert with orhcr senior members oj 

hundreds of civilians for diamond mi 

findings, the Chamber concluded that 

planning of enslavement, as charged in 

210. Referring to the Chamber's f i ~  

abductions and forced labour was nc 

rather was primarily utilitarian or rnil 

and forced labour occurred simultanei 

this Chamber wirh regards to [he crin 

are relevant to an  assessment of gravit 

relevant to rhe considerarion of rhe gr 

rhe Chamber has not made the finding 

rerror that rhe Chamber will not tkereb: 

convicted for purposes of sentencing. 

gravity of rhe offence- enslavemenr- for 

"' Judgement, para. 2 1 14. 
'l' Judgement, para. 2 1 13. 
"' Judgemenr, para. 2115. 
'l5 Judgement, para. 21 16. 
'l" Judgemeur, para. 1360. 
' l 7  Sesay Senrencing Brief, para. 79 

- Personal Commission 

ts finding in the Judgement that the illicit sale of 

ns of financing its operations, and that rhe mining 

rl supervised at the highest le~els ."~ The overall mining 

y received mining commanders at his house in Koidu 

lat  more civilians be caprured, and arranged for rhe 

11 The Chamber concluded that Sesay's conducr was a 

lerpetration of enslavement, and that he, acring in 

he RUF, designed the abduccion and enslavement of 

ng throughour Kono dis t r i~r ."~ O n  the basis of thcse 

csay was liable under Article 6(1) of rhe Srarure for rhe 

:aunt 13 of the Indi~tment ."~ 

ing that the "primary purpose behind commission of 

to spread rerror among the civilian population, but 

~ry in nature" and also that "Ielven where abductions 

sly with other acts of violence orherwise examined by 

of rerror" ' l 6  [he Defence submits thac rhese findings 

117 The Chamber accepts that this is a bctor which is 

rity of Sesay's criminal conducc. It is precisely beause 

>at Sesay's conduct in this respect amounts to an acr of 

ncrease the gravity of the offence for which he has been 

:leady however this does nor in any way decrease [he 

hich he has been convicred. 
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2 1 I .  Recalling its findings a b o ~ e  in 

of en~lavement,"~ and noring that Se: 

enslavement, the Cha rnber concludes 

highest level. 

212. TheChamherrecaIlsitsfindin 

under the age of 15 CO actively pi 

September 2000 in Kailahun, Kono ar 

06 child soldiers was conducted on a m 

the most senior RUF Commanders, 

system of conscription, and he intera 

some of his own personal bodyguard 

gave orders that "young boys" should 

told trainees rhar if they failed to con 

drugs as "morale boosters" for these 

concern rha t child combamnu were 

losing "their fightersn.'" O n  the hasis 

liable under Article 6(1) o f  the Statutt 

participate acrir.elY in hostilities in Ka 

2000, as charged in Count  12.'" Re1 

physical impact of the crime of use 

involved in the planning of the crim 

actively in hoscili ties, the Chanl her I 

reaches the highesr l e \ d  

' l b  See Section V. 1 . 5 .  
3iY Judgemenr, pata. 2220. 
3?0 Judgetnent, para. 2223.  
"' Judgetrlenr, pams 22261221.  
''l Judgement, para. 2229. 
h11 Judgemenr, para. 2230. 
'" ke Secrion V. 1.7. 

lativn to the nature and physical impact of the crime 

was directly involved in the planning of the crime of 

a t  the gravity of Sesay's criminal conduct reaches the 

n the Judgement that the RUF routinely used persons 

cipace in hostilities heween November 1996 and 

Bombali ~ i s t r i c t s . " ~  We have found rhat conscriptivn 

live W e  recall our  linding that Sesay, as one of 

d a substantial involvement to the planning of  this 

d direcrly with the child soldiers o n  a r ep la r  b~sis:  

?ere child soldiers and participated in hosrili ties. He 

trained at Bunumhu and Yrngerna training bases, he 

i with orders they would be executed. He distributed 

~ters.'" At a meeting in Makeni, Sesav expressed his 

ng removed horn the RUF, and RUF were thereby 

these findings, the Chamber conchded that S e s a ~  was 

,r planning the use of persons under the age of 15 to 

mn. Kenema, Kono and Bornbali between 1997 and 

ing its findings above in relation to the nature and 

child soldiers,'" and noting that Sesay was directly 

)f use of persons under the age of 15 to participate 

~cludes that the gravity of Se?av's criminal conduct 
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2.2.2.2. Article 6rl l Res~onsibil~ 

2 13. The Chamber recalls its findin 

rhe crimes commttted pursuanc tu th 

sexual violence crimes, physical violen~ 

Where those acts have als 

Collective Punishments (Counts 1 

dissenting, will consider such acts o 

increase the gravity of the underlying a 

2 1  4. With respect ro the form an 

enterprise, the Chainber recalls iu fir 

Sesay held a very high position of 2 

Colonel and Battle Group Co~nrnandl 

from May 1997 until the end of Apr 

RUF officer afrer~r Sam B~ckarie .~" Se 

parricipated in the meering of this hoc 

together with Bockarie, approved the 

minisrerial positions within the Junt: 

AFRC regime."' The Chamber cnnc 

influence, including his rule, rank 

significantly to rhe joint criminal enter 

21 5. The Chamber furcher recalls 

criminal enterprise, which "intended 

dominate and subdue the civilian pop 

captured territory""9 were crimes of 

strongesc rerms possible. Considering 

senior milirdry leader and  member oi 

''I &C Sec tior? V. 1.2-V. 1.6. 
" ' ~ u d ~ e r n e n  t, para. 1993. 
121 Judgement, para. 1994. 

'" Judpenient, paras 1982, 1983, L996 
1 3  ludgement, para. 198 1. 

-Joint Criminal Enter~risr 

above in relation co the nature and phbsical impact of  

ainc criminal enterprise, including unlawful killings, 

:rimes, enslavemenr, and criines of pillage and acts u l  

Yeen found to consriruce eirher Acts of Terrorism or 

1 2 of rhe indict men^) rhe Chamber, Justice Iroe 

xrorism or collective punishmenr as factors which 

nce. 

$epee ol Sesay's participation in the joint criminal 

ngs that ar time of  the cominission of  rhese crimes, 

nority within the RUF, as a Vanguard, Lieutenanr 

During the currency of the joint criminal enterprise, 

1998, Sesay was effectively the second highest senior 

was a member of the AFRC Supreme Council, and 

htoughout the Junra regime. Within che RUF, Ser;ay, 

3pointrnent of senior RLTF Commanders ro depuv 

wemment, in order to integrate rhe RUF into the 

led rhac given his position of power, aurharit). and 

~d relationship with Bockarie, Ser;ay contributed 

328 je. 

t the crirncs committed in furtherance of the joint 

ough rhe spread of extreme fear and punishmenr ro 

.tion in order t o  exercise power ancl control over the 

;hocking narure, deserving of condemnarion in rhe 

,ay's hugely influential role within the enterprise as a 

le Supreme Council, who "by his personal cvnducr 
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furtheted the common purpose by se 

Govetnment and by aiming to redu 

regime"."' The Chamber concludes I 

enterprise was key to the furtherancr 

addition, hy his hands-on approach, in 

in [he enslavement of civilian miners 

likewise conclude chat his level of part 

fu rrhe cance of the objectives of che joi~ 

crirnes committed pursuant to che join 

over seven1 Districrs, and were perpe 

concludes that Sesay's conduct serious 

his culpability thus reaches the highest 

2.2.2.3. Article 6(3] Res~onsibili 

216. The Chamber recalls its findin 

crimes uf Enslave~nenr as well as crime 

Sesay liahle under Article 6(3) of the 

Indictment. These crimes included En; 

as attacks commirred against UNAM 

TonkoliIi Districts. 

217. The Chamber found that at rh 

peacekeepers, Sesay was the Battle Fie 

and overall military commander of the 

orders ro all commanders, in relari 

opera rional issues. These commanders 

Sesay was in full command of the OF 

peacekeeping personnel in later April a 

relationship with the perpetrators of  tt 

3m Judgenienr, para. 2001. 
''l &e Section V. 1.5, V. 1.8. 
" l  Judgeuienr, para. 2268. 
"'Judgemerit, para. 2268. 

Ca3e No. SCSM4- 15-T 

r ing revenues, territory and manpower fot the Junta 

ot eliminate the civilian opposition to tbe Junta 

t Sesay'.~ level of parriciparion in the joint criminal 

~f the objectives of the joint criminal enterprise. In 

~ d i n g  acring as an architect of the scheme by planning 

d the use of child soldiers to guard mining sites, we 

pation in  the joint criminal entetprise was key ro the 

criminal enterprise. Considering also the facr thar h e  

:riminal enterprise engulfed scores of ci\-ilians, spread 

t rd  over an  extended period of time, the Chamber 

increased the gravity of the otYences committed, and 

in relation to the nahire and physical impact of the 

igainst UNAMSIL persunnel."' The Chamber found 

ltute for crimes under Counts 13, 15 and 17 of the 

vement in relation to events in Kono District, as well 

L Peacekeepers in Bombali, Port h k o ,  Kono and 

:ime the R l lF  directed attacks against che UNAMSIL 

Co~nmander, effectively r h ~ t  he was the most senior 

UF un rhe ground.'3' Sesay in his leadership role gave 

to the dismantling of checkpoints and also o n  

~ luded    all on."' The  Chamber recalls its finding thar 

ations of the RUF troops in relarion to UNAMSlL 

I May 2000, and that he was in a superior+subortlinate 

acracb directed against UNAMSIL personnel in May 
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2000.334 The Chamber consequently 

subordinates for directing 14 attacks ; 

personnel in May 2000, as charged in 

2 18. The Chamber considers it uttc 

who was in a position of authoriryar 

troops, would allow, or would all, 

Peacekeeping Force that had been del 

RUF was one of the signatories. U 

commtlniry in order to preserve the p 

as 01-erall military coa~rnander can on 

Chamber considers rhe gravity of Ses 

Ievel. 

2.2.3. Agprav~rrinrr factors 

219. The Chamber f nds thar, bey 

considered hy the Chamber under tk 

has nor esrablished beyond a reasonn' 

conduct for rhe crimes for U-hich we h 

2.2.4. Mitipating circumsrances 

2.2.4.1. Forced recruitment 

220. The Chamber notes thar Sesa 

inro rile RUF. The Chamber is of the 

crimes which Sesav later committed, 

parh. 

'" Judgemenr, para. 2279. 
"'Le abmte, SecrionsV.1, V.2.1 andV.2.2.2. 

Case No. S 'SM4.15.T n 

~ n d  Sesay liable for tailing to prevent or ~un ish  his 

nst UNAMSIL personnel and killing four UNAMSIL 

tnts 15 and 17. 

reprehensible that such a senior military commander, 

lad effective control of subordinate commanders and 

ro go unchecked, attacks direcred against a UN 

.ed as a result of the Lome Peace Accord, to which the 

Peacekeepers act at the brhrsr of the international 

e for the benefit of ordinary civilians. Sesay's conduct 

je condemned in the strongest terms possible, and rhe 

; criminal conduct in this regard ro reach the highest 

1 rhose general and indhidt~al circt~msnn crs already 

,ra\.ity of Sesay's criminal ~ o n d u c t , " ~  the Prosecution 

Joubr any additional aggravating factors as to Sesay's 

convicted him. 

,as 19 years old a t  the time he WAS torcibly recruited 

inion that this forced recruitment cannor mitigate the 

we consider tha t  he could well have chosen another 
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2.2 .4 .2 .  Luck o rim miminal CO ducr 

221. The Chamber has duly rlored a t  it has not been demonstrated that  Sesay has any 

prior criminal convictions. A l r l ~ o u ~ h  Chamber has considered his  factor uVr ace of the 

opinion that only very limited weight 

222.  Whilst Sesay initially gave state ro d ~ e  Ptosecution, the Charnher recalls that, aftet 

a lengthy coir i i i~e  proceeding during of the trial, it ruled chat the statements taken 

from Sesay were not given freely and Ar rhe request of  rhe Defence, the Chamber 

expunged rhe statements from the Chamber is of the opinion that Sesay has 

already heen accorded an adequate 

223. In the alternative, the Sesay De ence argues rhat by his treatment at  the hands of the 

Prosecution, Sesay was effectively dep i ~ e d  of the real possibility of coopeta don with dle 

Prosecution. The Chambet does not a cept this argument. I t  has heen open to Sesay at any l 
rime sincc that episode ro offer his However, and quire unders~andabl~ ,  he  has 

chosen to vigotously defend himself charges which h e  faced. The Chamber finds 

that dlc Sesay Defence has not a balance of ptobahiliries rh3r Sesay eicher 

substantially cooperared M-ith the unduly deprived of char possibility. 

2.2.4.4. Good charactc and cont ibutions 1 
224. In its subrniision, the Sesay De nce requested that the Charnbet reviews che evidence 

which shows thac Sesay made conrri utions that improved the lives of many civilians, in 

particulac in Kailahun District and i Makeni. The Chamber made no  findings in the 

Judgement in this regard. We observe h wever thar i t  appears Sesay on occasion galre assistance 

to civilians. Such a conclusion howeve would do little in our opinion to show Sesay's good l 
character. Thc Chamber considers th any assistance h e  gave civilians on occasion, in the 

circumstances we found to exist then, S not be given undue weight in mitigation. 

"O SCSL44- 15.T.1188, para.66; See Abo: Oral &ding on Voi~  Dire, Transcript ot'2 3 Iunr 2007, ~ ~ . 2 - 3 .  
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2.2.4.5. Facilitation of the peace 

225. T h e  Chamber recognises thar 

can be fragile, all efforts must be made 

that the law should f0rgix.e past crim 

cases, mitigation of sentence may be 

criminals who despite their past ac r io~  

decisive contribution to the  peace proc 

226. The Defence submits that a t  

control of approxilnately half of the tc 

Kono District, and had every reason 

presents the Chamber  with several wi 

Sesay rnade a critical contribution to 

former Special Representative of the 1 

from 1999-2003 (and subsequently Cl 

states char: 

As rhe peace ptocess progresl 
he w n s  able ro make proniisr: 
a lot of' his energies towards 

internal opposition [...]''B 

In anorhet attached statement, by the 

former President of Mali, Alpha Konar 

He ISesayl was almys vets cc 
and his actions demonstmtec 
part of the [Lomel Accords. 
nwer creaced any ~recondit  
coutrasr ro som? of the ochet 
to disarm unless Sankot wa: 
Sankoh, as all the RUF we] 
process as a cool to secure S 
p i n  tor himself. He behaved 
way. IIe appea~ed to bc s u d ~  

'lR Sesay Sentencing Brief, Annex B. 

situarions of protracted armed conflicts where peace 

encourage its ptesenyation. W e  cannot  and  d o  nor say 

11 conduct, however we d o  agree that in exceptional 

pffered as an  exceptional benefit to those convicted 

have, subsequent to their crimes, made a critical and 

;. Sesay subrnits h a r  he is such a person. 

.e time he became inrerir~l leader, rhe RUF was in 

tor): of Sierra Leone, including the diamond mines in 

d ability to fight for i b  sun-ir-al. T h e  Sewy Defence 

:ss statements lending support t o  the suggestion that 

le peace process. Among t h e ~ n  is a statement of the 

zremry-General of the UN t o  Sierra Leone ("SRSG") 

r of the  African Union), Oluyerni Adeniji, where he  

ro rhe dijarr~~amellt stage, Sesay showed that 
~d keep thern. He was, undoutredly, ditecring 
nging the RUF to disarmamenr in the face of 

:mer President of ECOWAS ftorn 1999-2000 and the  

reads: 

:ct in his dealings: with the ECOWAS leaders 
hat he was wmmirted to fulfilling the RUF's 
:say was always verj honest and reliable. He 
w for the RUF's disarmamenr. This was in 
ilior commanders who did nor wanc the RUF 
:leased €tom prison. While Sesay was loyal to 
he did no attempt to use the disarmament 
koh's freedom. Neither did he seek persunal 
all rimes in a sttaighrfonvard and honourablr 
:onrrasc to the orher commanders and indeed 
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Sankoh himself, thar he a 

movement. 339 

Sesay also points to the fact tha t  accar, 

Adviser a t  U N A M S I L  that  in 2003 Sesa 

d' etat by some  elernenls in the military.' 

227.  Standing i n  contrast  to these d 

tbe peace process however are  his con 

directed against rhc UNAMSIL peaceke 

rhar 

Sesay's failure ro prevent or 
inconsisrenr with the detern~i 
rhe pcace process: his efforts w 

run the risks of causing furth 
menhers of the  RUF. Whilsr 
this failure to ac'r arose throlig 
reconciliarion to Sierra Lent 
international community. Tbq 
lea de:ship positicln, after the 

ovcrall siruacion and thereaftcl 

228. The Chamber  f inds chat che Def 

of a balance of i n  relatio~ 

peace process in S1er1-d Leone followi 

however, the  Charnher d o e  n o t  accept 

or punish t h e  perpemarors of the  atrack 

the inrerna tional corn mu nit).'^ own atrel 

229. H o n .  Justice Benjamin Mutanga 

ro Sesay's conrriburion to the  peace proc 

''' Sesay Sentencing Briei, .hnex A. 
Sesav Sentencing Briet, .4nnex K. 

'4' Sesav S~ntencing Brief, para. 109. 

9 e No. SCSL04-15-T 

n g  to a n  attached letter from a former Senior Legal 

and Kallon informed the S RSG of a n  imminen t  coup 

r starements describing Sesay a s  a reliable partner in  

ictions by rhis Chamber  for his part in the attacks 

lets  i n  May 20@@. To this, the Sesay Defence submirs 

.~nish the perpetrators of  rhe attacks is nor 
lrlon ro disarnm and  brmg the RUF rhroilgh 
e direcced to disarming the RUF, rather rhan 
: schisms hy acting precipirously aga it-rst key 
lis omission has been judges ro be criminal, 
rbe determined intention ro bring peace and 
rather rhan reflecting any disregard for the 
e is norhine to suggesr char Ses~y used his 
bducrions, cxcepr ro cry and  ameliorate rhe 
rring rhe conflict ro an  end.I4' 

Ice have proved mitigating circumsrances on the  basis 

to  Sesayls real a n d  meaningful conrriburion to the 

g his appointment  as inrerim leader o f  rhe RUF, 

>say's explanation o f  his reasons for failing to prevenr 

against the  UNAMSTL personnel,  a direcr affront ro 

p t i  to facilimre peace in  Sierra 1,evne. 

:oe dissents o n  the Charn ber's conclusions in  relation 

js in  Sierra Leone. 
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2.2.4.6. Familv circumstances 

230. The Chamber finds that nor 

mitigating his sentence. 

23 1. The C11a1nber consider:: that 

essentially emphasised what he consic 

claimed propelled the regional EC0V 

RU F. 

232. Thechamberdoesaccepcho~ 

of the conflict, and to rhis extent wi 

sentence. 

2.3.1. Convictions and form of liabilie 

2 3 3 .  The Chatnber recalls the crimc 

lia bjli ty ior each crime, as set out abov, 

2.3.2. Form and d e ~ r e e  of responsibili~ 

2.3.2.1. Arrick 6[1) Responslh& 

234. The Chamber recalls its findin 

crimes of unlawful killings, use o i  chilc 

235. Kallon's ~ersonal  conduct an 

Rocky prompted Rocky to order the dc 

Kono Dis~ricr.'~' Kallon's invoIvement 

the Chamber notes thar she was killec 

she would disclose information on RI 

"'See Sections V.1.2, V.1.7, V.1.8. 

Case No CSM4,15=T 

F 

g in Sesay's family sinrarion that wouId necessitate 

say's statement of remorse was nor sincere. Sesay 

d were his moderate amibutes as a leader, which he 

j leaders to appoinr him as  the Inrerim leader of rhe 

er thar Sesay has expressed empathy wirh the victims 

ranr him a very Iimired mitigation in respect of his 

3r which Kallon has been convicted, and the form of 

Section I1 of this Senrencing Judgement. 

- Personal Commission 

hove in relation ro the nattrre and physical impact of 

Idiers and committing atcacb against peacekee pers.''' 

nreracrion with his suhord inate RUF Commander 

r of a Nigerian female called Waikyoh in Wendedu in 

rhe murder of the woman was direct and serious, and 

:cause Kallon was concerned thar if Waiyoh escaped 

positions to ECOMOG and, as Kallon's subordinate 
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Rocky later told the civili~ns, if she esc pcd she would disclose their position to ECOMOG 

and the camp would be bombarded by E OMOG jets.'44 l 
236. The Chamber recalls its finding t a t  Kallon parricipated in the design and maintenance 

ol the system of forced recruitment of c ild soldiers, as well as their use in hostilities, and that 

his con triburion in this regard was in11 ortant. Furthermore, his invoivement was direct: he 

personally brought a group of children t Bunumhu for mining in 1998. Kallon was the senior 

RUF Commander on 3 May 2000 at or ia  near Makrni where child sold~ers were used to 

ambush the UNAMSIL forces.345 Consi ering the seriousness of the crimes and Kallon's high 

level of authority and power and person 1 involvemenr, the Chamber concludes rhar rhe gravity 

of bllon's  criminal condnct in relacion o the use ot child soldiers reaches rhe highear level. l 
237. In relation to b l lon 's  liability r arracks on UNAMSIL peacekeepers, the Chamber + 

'" Judgement, paras 21 17-2 170. 
'M Judgement, paras 1 174, 1233. 
145 Judgement, pards 223 1.7732. 
'* ludgemenr, paras 2242-2258. 
'4' Exl~ihit 170, S/Res/1313(~000), 4 August 

'" Sri Secrion V. l .2-V. 1.6. 

recalls is findings rbat Kallon was dlrccly 

have found char Kallon smuck Major Sa 

bayonet. He was also involi'ed in five 

against a convoy of 100 Zambian Peacekeepers 

RUF iigh ter~.'~' In addirion to his direc: 

heightened level of aggression. Consldeing 

in rhe strongest terms by che UN Security 

role in their commission, the Chamber 

reaches the highest level. 

238. The Chamber recalls its findings 

crimes committed pursuanr to the joint 

violence crimes, physical liolence crim 

burning ptoperries.34s Where those a c s  

Case No. SCS L44- 15-T 

involved in many o l  those attacks. For instance, we 

ahuedin in rhe face and attempted ro stab him with a 

other separate attacks, including ordering an artack 

tesul ting in their capture hy approximarely 1003 

involvemtn t, his pa rticipacion was characterised by a 

rhe exceptional gravity of the crimes, condemned 

Council in Resolution 13 13 ,"' and Kallon's primary 

I;oncludes that rhe gravity of Kallon's criminal conduct 

in relation to the nanire and physical impacr of the 

criminal enterprise, including unlawful killings, sexual 

X ,  enslavement crimes,   ill age crimes and rhe act of 

have also been found to constitute eicher Acts of 



Terrorism or Collective Puhishmenrs I 

[roe dissenting, will consider such act 

increase the gravity of the underlying c 

239. With respect to the form an, 

enterprise, rhe Chamber recalls its fin 

to be a member of the AFRC Suprerr 

governing body. and char he attended 

rhar it was satisfied rhar his involue~ 

contributed to the jninr criminal rntr 

processes through which the Junra reg 

control over the trrrirory over Sierr; 

directly invoIved in crimes com:nitte< 

used his bodyguards to force civilians 

prevalent anlong senior RUF  and At 

two occasions, Kallon was present ar 

rebels shot into the pits, killing unarrr 

Judgement that Kallon endorsed the el 

and exploit natural resvurres vital to tt 

240. We recall rhar rhe crimes con 

which "in tended through the spread o 

the civilian population in  order to ex 

and condudes they were crimes of 

strongest terms pvssible. Considering 

enterprise as a senior milirary leader 

concludes rhar Kallon's lcvel of parri 

Senior Commander, whose parricipari 

'* Judgenlenr, para. 2004.  
''l Judgeme~lr, pan. 2004. 
3 5 1  Judgemeni, para. 2005. 
151 Judgement, para. 2006. 
I 5 1  ludgement, para. 2006. 

Judge~nenr, para. 198 1. 

Case SCSL4S- 15-T 7 

lunb  l ahd 2 of rhe Indictment) the Chamber, Justice 

f terrorism or collecc~ve punishment as factors which 

:nce. 

legree of Kallon's participation in the joint criminal 

~ g s  that Kallon was one of the feu, RUF commanders 
- -0unci1, which uxs a privileged position in the Junta 

erings on a fairly regular basis.j4' The  Chamber recalls 

nr  in the governing body of the Junra subsrancially 

ise ,  as this body upas involved in rhr drcision+making 

e determined how best to secure pourer ancl maintxin 

,eonr.;'@ The Chamber recalls that Kallon was also 

I the diamond mining areas of Kenerna Districr. He 

mine diamonds ar Tongo Field, a practice which was 

 commander^.^^' The Chamher also found rhar on 

2 mining pits in Tongo Field when SBUs and other 

enslaved citilian miners.352 The Chamber held in the 

n.ement and the killing of civilians in order to control 

'inancial surival  of the Junta Go~ernmenr . '~ '  

itted in furtherance o i  the joinr criminal encerprisc, 

Ktreme fear and punishment to dominate and subdue 

isc power and control over the captured territc>rv"354 

hocking na mre, deserving of cvndemnation in the 

findings regarding Lilon 's  important role wirhin the 

~d member o i  the Supreme Council, the Chamber 

larion in the joinr criminal enterprise was char of a 

in important decision making processes and  personal 
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involvement in rhe cvmmission of crir 

also that the crimes committed pursu; 

civilians, spread over several Districts, , 

che Chamber concludes that Kallon's c 

and his culpability thus reaches a high 11 

241. The Chamber has found Kal  

Counts 1, 7-9, 13, 15 and 17, The Ct 

physical impacr of rhese crimes i 

enslavement, and crimes against UNI 

found to consrimre either Acts of Tel 

rlie Indictment) the Chamber, lustice 

collective punishment as facrors which 

242. We recall thar in Kono District 

rhe RUF had d ~ e  cayacicy to give orr 

complex culture of status, assign~nen~ 

Cominanders in Kono Discricr over 1 

Superman, Isaac Mongor and RUF Ran 

243. .4s an operational cammande 

358 ambush a r  the Guinea-Highway, ro 

personal bodyguards and addressed I 

Kallon held a supervisory role at  the 

detained.'m He also had the authority 1 

In his leadership role, Kallon had tht 

''I See SeccionV.1.2,l 3, 1.5,  l B 
J Ib  Judgement, para. 835. 
3 5 :  Judgement, para. 2 138. 
'" Judsement, paras 835, 836, 1074 
159 Judgenlenr, paras 1216, 109.1, 2286. 
1~ Judgeinenr, paras 21 18, 2137, 7148. 
161 Judgement, para. 1228. 
30: Judgement, para. 12 16. 

, made him a key player in the regime. Considering 

to the joint criminal enterprise engulfed scores of 

were over an extended period of rime, 

triburion to the of fences colnrnicced was substantial, 

liable pursuant to Article 6(3) of rile Sramte for 

lber recalls its findings in relarion ro the nature and 

uding unlawful killings, sexual violence crimes, 

ISIL personnel.31' Where rhose acts haye also been 

tistll or Collecrive Punishinents (Counts 1 and 2 of 

jr dissenting, will consider such acrs of terrorism or 

Irease the gravicy of rhe underlying offence. 

February/March 1998, Kallon as a superior officer of 

; ro his subordinates.'" ~ o w e v e r ,  by virtue uf the 

nd rank wirhin rhe RUF there were senior RUF 

,m Kallon did not have effective control, such as 

1. 
157 

le ordered the fighters under his command rcl lay 

~ i n u i n  conracr with Bamlion colnmanders. He had 

ster parades in hip leadership role.j5' In addition, 

J F  run camps in which hundreds of civilians were 

yanc yerinission to civilians ro obtain travel 

.ility ro assign commanders for missions."%e was 



further found liable pursuant to Arti 

directed against the UNAMSIL pea cel 

244. The Chamber furrl~er recalls 

attacks and the killing of  four UNAM 

crimes, as rhe BGC, Kallon was the d 

hierarchy. He was also the second in 

senior military commander of the RL 

area where the UNAMSIL evenrs PTeC 

245. The Chamber recalls irs finr 

UNAMSIL peacekeepers, h l l o n  was 

near Makeni when children were us  

obsemes that Kallon as one of the m, 

time, issued and addressed orders to 1 

on the UNAMSIL peacekeepers. Thr 

who in turn reported and sought fur 

m a i n r ~  ined direct conract with Sank( 

notes that Kallon in his posirion as ; 

punish his su burdinates, for ins rancr 

fighter (or his involvement in an RC 

communications and reRuhr reporrs 

made no  attempt to prcvcnt and puni: 

246. Considering his posirion as a 

Vanguard and his real authority and 1: 

at  that time, and his personal involv 

subordinates, rhc Chamber conclude:: 

l;,> Judgemrnt. para. 2291. 
'" Judgemenr, para. 2286. 
'" JJVJ~ZLIIPI~~, para. 17 14. 
'* Judgeme~ir,  paras 929, 7,288. 
lr, I Judgemeut, para 2 287. 

Czse No. SCSL.44-15-T 

6(3) of the Statute for etvents relating to the atracks 

Jers by the RUF fighters. 

ir as a superior, Kallon was found liable for eight 

. peacekeepers.'6' At the time of con~missinn of rhcse 

le  and de facto third in command in the whole RUF 

:l~nand and deputy to Sesay, who was then the most 

He had the responsibility for the Ma keni-Magburaka 

.ina tely o~curred."~ 

;S that during the evenrs following the attacks on 

senior RUF Commander on 3 May 2000 a r  Moria 

to ambush the tJNAMSIL forces."" The Chi~rnber 

juperior commanders in thar area, at that particular 

lmanders regarding the events leading ro the acmsks 

orders were implemented by Kallon's subordinates 

r instructions from him. W e  recall char Kallon also 

*ho passed orders to him.'66 The Chamber furthcr 

:nior coinmancler had the authority and capacity ro 

n one occasion he p n i s h e d  an unidenrified RUF 

:nt. By virtue of his position, Kallon also received 

:arding rhe UN.4MSIL pcacekeepers,'b' however he 

he perpecrators of rhe artacks on the peac.ekeepers. 

)erior commander, his high ranking, his status as a 

:r to control all su bordinare commanders in the area 

ent  and failure to prevcnt or punish the crimes of 

. t  the gravity of Kallon'a criminill conducr in relation 



to his 6(3) rerjponsibiliry is of the hif 

issued. 

247. The Chamber recalls irs findin 

from Koidu, RUF Commander Majo 

Mosque in Koidu and captured a large 

were exec~lred and beheaded. TF1-015. 

Mosque. Upon arrir-a1 at the Mosqr 

Rambo.j6' Ramho was nor happy thal 

Commanders vore on whether or nor t 

on TF1815's life, wirh the result being 

The Chamber finds t h a r  the fact t h a r  

plilce of civilian safery and sanctuary- : 

including Kallon, in voting on TF1-015 

248. Aside from this, the Chamb, 

circumstdnces already considered by 

c ~ n d u c t , ~ ~ @ t h e  Prosecurion has nor e 

aggravating factors as to Kallon's condu, 

2.3.3.1. k u s t d ' s  conduct during 

249. The Chamber does nor accep 

attitude" during trial is an aggra~ating 

established rhar Kallon acred in such a 

rhar at  n o  time did Kallon exhibit such 

Transcript of 27 January 2005, TF1-0 15, p. 1 
Judgement, paras 1 147- 1 150. 

"' Set  above, Sections V. 1, V.2.1 and V.2.3.2 

st level, for which appropriate punishnlent shall he 

that in April 1998, during the AFRC/RUF retreat 

l o c h  and a group of rebels arrived at the Sunna 

l u p  o l  civilians. The civilians were  ken away, some 

; ordered ro accompany the rebels hack ro rhe Sunna 

he met 30 Commanders, including Kallon and 

'F1415 was still alive and proposcd that the orher 

;hould he killed. The rebels, including Kallon, rurcd 

~t he w a s  allowed by a majoriry of one vore, to l i \ ~ ' ' ~  

,-ili~ns were abducted from a Mosque- a traditional 

1 that thc same sire was furthcr used by rhe rebels, 

.fe, consritures an aggravating filcror. 

finds thar, heyand those general and individual 

Chamber under the graviry of KalIon's criminal 

blished beyond a reasonable doubr any additional 

o r  the crimes for which we have convicted him. 

. ~ e  Prosecution's submission that Kallon's "defiant 

cumstance, indeed we consider char ir has not been 

anner. We have made no  such findings and we add 

attitude in court. 
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2.3.4. Mitigating circun~stances 

2.3.4.2. h c k  of prior criminal CO duct i 

250. The Chamber is uf d ~ e  opinion 

mitigate the crimes which Kallon later 

chosen another path. 

25 1. The Chamber has duly noted i r  has not hcen den~onstrated that Kallon has any 

prior criminal convictions. ALdtongh Chamber has considered d~is  factor we are of the 

opinion that only very limited weight 

that Kallun's forced recruitment into the RUF cannot 

cotnmicted, since in OUT opinion he could inatead have 

2.3.4.3. Good 

I 
252. The Chamber nores thar Kailon Defence presented Kallon's efforc; in the 

improvement of the welldheing of population by proi'iding social ameniries like 

schools, mosques churches and The Chamber observes thar this midence 

Such a conclusion however 

would do little in our good ct~aracter, as it jimulmneously 

den~onstrates his abiliv to to the well-being of cixilians, but 

did not use i r  assistance he gave on occasion 

253.  The Chamber reaffirms that a nesry is no bar CO prosecution for the crimes h l l o n  

stands convicted. The Chamber consi er5 Knilon's submission on the issue moot and rinds t 
tl~at  ir cannot be taken inro account as mitigating factor. 

2.3.4.5. Family circumstances 

8 April 2008 

254. -The Kallon Defence submits 

nine children should be considered 

punishment has an impacr on the 

relatives of the convicted person, in 

rhat the fact that Kallon is married with three wives and 

as A mitigating factor. The Chamber is aware rhat 

lives of persons other than the convicted person. The 

particular are likely to suffer from rhe consequences of the 



sentence. However, considering the grav ty of the crimes for which Kallon has been convicted, 

the Chamber finds that Kallon's persona family circumswnces can have only a minimal impact 

on his sentence. 

1 

255. At the sentencing hearing, personally delivered a sratement of remorse, an 

exrract of which has been set out IV.3. To the knowledge oT [his CIhambcr, it 

is unco~nn~on thar B convicred hefore nn inrernari~nal courc makes a 

statement of genuine remorse. In also recognised rhat he played a role in 

rhe conflict and soughr claimed rhe lives of unknowm number 

of civilians. He further war and their relarives, his family, his 

t:uuntry, ECOWAS, community as a whole. K~l lon clearly 

recognises rhe pain affected by rhe war, and accepts his 

own role within the conflict. 

256. For d ~ c  Charnber to ad~ni t  ren rse as a mitigating factor in the dercrrnination of an t 

258. The Kallon Defence submib rh t Kallon was acring under duress wich specific regard to 

rhe UNAMSII, events. They submir ch r Kallon was under tl~rear and forced to obey Sankoh's 

orders m arrest the peacekeepere. The allon Defence further al-ers that since his recruirment, I 

appropriate sentence, i t  must be 

Chamber is thus satisfied, and kl lon 's  

his apology to rhe people for the role char 

factor to reduce his sentence. 

257. The Charnber notes thar the 

"' Todurwic Sentenci~~g Judgrmenr )xica. 89; rderrlwic Sentenciug Judgelnenr, para. 16iiii); Serlcrkqo Sentencing 
judgement, paras 40.11. f 

sncisfird rhat the remorse expressed W ~ S  sincere.371 The 

~incere acknowledgement of his role in [he conflicr and 

he played has been taken into accounr as a mitigarinp 

Kallon Defence advanced duress and acring under 

8 April 2008 

superior orders as separate mirigarin factors in supporr for Kallon. The Chamber shall 

consider rllese factors under the aho J heading 'Executing Orders,' however, this does nor 

necessarily imply rhat rhcy are the same. 



Kallon found himself in an organisatil 

The Kallon Defence have consider as s 

leader and orders by Sam Backarie's 

' u l t i ~ i t u m  t h a ~  carried .revere penaltif.r up 

259. As a preliminary nore, the Cha 

of probabilities, Justice Beniamin Muta 

threat in evenr chat he  failed ro obey 

evcnw for which Kallon claims he was 

emphasises that  Kallon was found liabl 

was personally in a superior posirion, i: 

Iroe d i ~ s e n t i ~ ,  finds d ~ a r  Kallon's liab 

raising t h c e  defences. 

260. O n  a balance of probabilities, 

dissenring, rhat the Kallon Defence sub 

duress and/or pursuant to a superior's I 

26 l .  The Chamber has further addrt 

which provides rhac: 

'The fair rhar an accused person ; 

a superior shall nor relieve hin 

considered in mirigarion or pu 

jnscice so requires.' 

262. Cautious of the above provisio 

Kallon acred under duress and/or sup4 

Chamber furrher recalls chat the evic 

appoinred Kallon [he Battle Group c 

arrested in Frcctoum on treason charge. 

37: Kallon Senrenslng Brief, para. 78. 
171 Judgement, para. 9 14. 
"* Judgement, para. 9 16. 

that operated in an armuspllere of duress and fear. 

~er ior  orders, rhe orders given hy Sankoh as the RLTF 

; de facto RUF lcadcr, and claim rhese orders were 

defaulr.' " l  

ber noces that Kallnn has no t  esmblished o n  balance 

:a Itoe dissenting, char in fact his life was under actual 

hese orders. Wirh specific regard to  the LTNAMSIL 

:ring under duress and superior orders, rhe Chamber 

lndzr Arcicle 6(3) of the Stature for these acts. Kallon 

ring orders. The Chamber, Ju- 

ty under Article 6(3) of the Statute negares him frnm 

he Chamber finds, Justice Benlamin Mutanm Iroe 

ission does not esrablish that Kallon was acting under 

lers. 

ed itielf to the provision of Arricle 6(4) of dlt: Statute 

:cd pursuanr ro an order of a Govemnlent or of 

>r her ot' ~rirninal responsibility, bur may he 

ihment if rhe Special Coun derermines thar 

the Chamber emphasises that i t  is implausible thar 

or orders with respecr to the  UNAMSIL evcnw. The 

Ice o n  record indicates rhar in early 2000 Sankoh 

nrnander,'" a couple of montlls after Sankoh was 

' and Sarn Bvckarie had leir rhc RUF membership in 



December 1999.'75 h we have considers that Kallon was one of rhe 

most superior commanders in effective control.376 In light of the 

toregoing reasons, the Iroe dissenting, considers that the 

Defence has nor rhis is a factor in rnirigacion of 

sentence. 

2.4, Gbao 

2.4.1. Conricrions and form of l i a b i l i ~  

263. The Chamber recalls the crimes which Gbao has been convicred, and rhe form of 

liabiliry for each crime, as set out above i I1 of this Senrenzing Judgement. 

2.4.2. Form and depree of responsibilitv 

264. The Chamber recalls its relation to the nature and phlsisal impact of crimes 

against UNAMSII, ~ e r s o n n e l . ~ ~ '  found guilry by rhe Chamber of aiding and abetting 

the atracks directed against Jaganathan on I May 2000 and found rhar he 

delibcrarely fomenred an and orchestrated an armed confronr~rion ar 

that Makurnp DDR crime is high. However the Chamber 

recognises char Gbao the attack, and may nor have been able 

to prevent ir,"' for his direct involvernenr in ir. 

2.4.2.1. Article 611) Resbonsibility - Personal Commission 

265. The Chamber recalls its finding in relarion ro the nature and physical impact of the 

crimes committed pursuant ru rhe joint rimit~,~l enterprise, including unlawful killings, sexual 

violence crimes, physical violence cri es, enslavcnlent, the crime of pillage and acts of 

burning.3m Where rhose acts have also een found ro constitute either Acts of Terrorism or I 
2.4 .2 .2 .  Artick 6(I) Responsibili~ 

?:I Judgemenr, para. 9 13. 

"'ludgement, paras 2285+2789. 
"' See Secriori V. 1.8 
! l 8  Judgemenr, para. 2263. 
"' Judgement, para. 2262. 
''l See Secriori V. 1.LV. 1.6. 

- Joint Criminr~l Enlerprisc 
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relationship with Sankoh, as well as hi knowledge of the RUF's ideology were all factors i 

Mutanpa Iroe dissencinp, will consider su h acts of rettorisnl or colleccive punishment as factors 

which increase the gravity of the underlyl g offence. a 
de~nonstraring thar Gbao had considera le prestige and power within the RUF in h i l a h u n  P 

266. The Chamber recalls its finding 

Di~tr ict . '~ '  Gbao's supervisory talc ent iled rhc monitoring of the irnyIementation of the li 

that Gbao's starus, assignment, tank and petsonal 

ideology.'E' We also recall thar we foun that the RUF ideological objectir-c of roppling the t 
"selfish and corrupt" regime by nq all rhosc who suppotted that regimc and w h ~ ,  a 

fmtimi, were considered as e AFRC/RUF Junta al l ian~e."~ The  Chamber, by a 

[ . . . I  Gbao w a s  an ideology inst uctor and that ideology a significant 
role in rhe liLJF m e n l e n t  as it cnsured not ouLy the fighcersJ subniisslou 
and compliauc~ wirh the order and instrucrions of h e  RUF leadership but 
also hardclled their determina I icm, heir resolve and their cornmitmenr to 

majority, Juscice Boutet dissenting, found 

fight to ensure the success of the ideolog)' of rhc movement. 
It was in rhis spirit thar the in the lndictmellt and for which 

that: 

the Accused are charged, wer cornmitred. Given rhis considerarion, ir is 
undeniallc thcteTore, that the i eology played a ceilrral role in tllc ohjeccives 
of the RUF.je4 i I 

267. The Chamber recalls rhnt Gba was also directly irlvolved in the planning and i. 
ensiavement of' civilian lahonr on RUF government farms in Kailnhun District, and worked 

very closely with the G5 in Kailahun T wn to manage the large-scale, forced civilian farming i 
thar existed in Kailahun berwecn I996 d 2001, including the pcriod between 25 May 1997 P 
and 14 February 1998. "' ~ur the rmor / ,  Gbao's involvement in designing, securing and 

"' Judgemenr, para. 2030. 
1bL Judgement, para. 2035. 
'" Judgement, para. 2028. 
?HI Judgement, para. 2010. 
'" Jjlldgement, paras 203b2037 
'* Judgenlent, para. 2039. 

organising the forced lahou r of s to prociuce foodstuffs signi ticantly contributed ro 

mainmining the strength and ness of the RUF fighting f~rce.'~%~es~ire having 

Case No. ' 'SM4,15,T 
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knowledge that crimes were being cornmi ed by R U F  fighters on a large scale, Ghao continued 

ro pursue the common purpose of' the joi t crirnitlal enterprise.3s7 I: I 

268. The Cllamber recalls however Gbao did no t  have direct control over fighters. He 

was nor a member of the PIFRC/RUF Council, and he remained in Kailahun during 

the Junta He did not  have to  contradict nc influence the orders nf men 

such as Sam Bockarie. He u7as not  and did nor share the criminal intenr of 

any of the crlrnes cornmirred in  Bo, 

t e r r i r ~ r y " ' ~  were crimes of a shocking arure, desemine of mnden-rnarion in the strongest- 

r a m s  possible. 

269. The C h ~ ~ n h e r  has found that 

enterprise, which "intended through the 

270. We have also found that Gbao's ersonal role within the o\-erall enrerprise was neither 

a t  the policy making level, nor was i t  a rhe "fighting end" where rhe majority of the actual 

atrocities were committed. Indeed, as the Gbao Defence pointed our  in its closing submissions, 

Gbao "has nor been found to have ever 'red a single shot and never ro have ordered the firing l 
of s single shot".39' Gbao  was a lop1 a d committed functionary of the R U F  organisation, 

whose rnajor contributions to the joint riminal enterprise can be characrerised by his role as 

an ideology insrrucror and his planning h nd direct involvement in che enslavement of civilians 

on R U F  government farms within Kaila un  District. i 

cr.mes comtnirred in furtherance of r l ~ e  joinr crirninal 

spread of' exrreme fear and pnishrnenr  to dominate 

4'71. Whilst the crin~es cornmitted pu suant ro the joinr criminal enrerprise for which Gbao 

has been convicted are vast and aaocio S ,  rlle Chamber recognises that Gbao's involven~enr 

within the overall scheme, whilst sufiicie t in law ro arrract criminal liability, was more limited l 
than rhnt of his cde fendan t s .  finds Gbao'j individual conrriburion ro the 

joint criminal encerp~ise, and his criminal responsib~liry, CO be on the lower end 

and subdue the civ~lian in o der ro exercise power and  control over the captured t 

lP' Judgement, para. 2046. 
Judgen~e~\t, para. 775. 
Judgement, paras ZWO, 2059, 1109. 

?W Judgemenr, para. 198 1. 
3'41 Senre~ting Hearing, Transcript 01 7 3 March 009. pp. 127.1 18. i I 
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of the continuum, and considers his r I t  as dirninishins his responsibility for sentencing 

purposes. 

2.4.3. A m v d r i n g  facrors 

2 7 2 .  Gbao w a s  convicted hy the of aiding and abercing rhe atracks direcred against 

Salahuedin and Jaganathan ar rhe DDR camp on 1 May 2000, where he was "the 

senior RUF Commander present arrival and h e  remained the Conlmander with 

rhe largest number of' fighters finds that Gbao's abuse of his posirion 

of  leadership and authority in his criminal conducr on rhat 

uccas ion. 

273. The  Prnrecution submirs that pbao 's  education, training as a p l i c e  office and 

exp~rience sen'e as  aggri~varing facrors rhe offences €or which he has been convicred. The 

Chamber does nor asree, and sees extraordinary in Gbao's prior education, training 

and experience which should as aggravating fat:rors. 

274. The Prosecurion further subrnib that rhe Chamber should consider Ghao's desirc for 

pecuniary galn as an  aggravating facror, and highllgh6 the fact rhar Ghao was convicted for 

participation in a joint criminal enterp ise with regard to enslavement in Kenema, KaiIahun ! 
and Kono district, and that civilians forced to work on  Gbao's personal farm in 1997 and 

1998, the produce of which was for Chan~ber  undersrands that the 

desire fclr pecuniary gain can be as a n  aggravating facror for some otfences, ho\vever 

for the offence of  enslavement, consisted of Corcing civilian labour on 

farms, h e r e  is always going ru gain, and this in  itself cannot be 

considered as an aggrab3ring 

275. Gbao's behaviour during has been cited as a n  aggravaring factor hy the 

Prosecurion, his "lack of respect for process i n  his rcfusal rv atrend courr" as well as 

the fact thar for a significant refused ro recognise rhc jurisdiction of h e  

court.'" The Chamber of the murr  is irseIf a question which rhe 

Chamber and rhe ro pronounce upon in rhe past and 

?'!udgernenr, para. 2'62. 
'"' Prosecurion Brief, para. 144 



Iegirimacefy so. We ate therefore of' the opinion that challenging the Court's jurisdiction is 

always a justiciable issue and cannot be c nsidered an aggravating hcror in sentencing hecause 

it is a fundamental legal right of an accus d ro raise any legal issue he  considers valid to ensure l 
his defence. The  Chamber wonld t erefore be contravening his universally accepted 

fundanlcntal right if we were to uphold the Prosecution's chesis in this respect because such 

submission i s  clearly misconceived and fu damentnlly flawed in law. I 
276. In the same vein, the Chamber that Gbao's refusal at one smge to attend trial 

cannot be considered an aggravating Rule 60 empowers the Chamber to 

continue the proceedings in  the Indeed, the Chamber proceeded in his 

absence when Gbao exercised the ptuceedings. 

2.4.4. Miti~acing Circumstances 

2.4.4. l .  Remorse 

277.  The Chamber is unable ro concl de  thar Gbao has demonstmted genuine remorse for 

the crimes for which he has been convict d ,  and rhus gives n o  weight in mitigation of sentence 

in this respecr. 
t 

2.4.4.3. Luck b i o ~  criminal c o r r c t  

278. The Chamber does nor accept 

relevant factor in however 

bear in older age. Gbao's age of 60 years 

in mitigation of sentence. 

279. The Chamber has duly noted t it has nor been demonstrated that Gbao has any 

prior criminal convictions, and that is obliged to consider this as a (actor in 

n~icigarion of sentence. T h e  however we are of rhe opinion thar only 

very limited credit tor this the crimes comrnirred are of a very setious 

nature, such  as in this case. 

rhe Defence's suhmission diat life expectancy is a 

.t does accept tha r a Lengthy sentence can be harder to 

has thus been taken into account as a relevant factor 

"' See PInvsr~ Sentencing Judgeluenr. 
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FOR THE FOREGOING REASONS. FE CHAMBER HEREBY 
I 

SENTENCES lssa Hassan Saay to thc io lowing; I 
For Count 1 :  Acts of Terroris , ;I Violation oC Article 3 Common to the CTene1.a 

Conventions and oi  Additional Protocol 11, punishable under Arcicle 3(d) of the 

Starurc,aTERMOFXhfPRISO ENTOF52YEARS; J,. 
For Count Z: Collective Prunis cnts, a Violacion of Arricle 3 Common to rhe 

Gene\a Conventions and of Ad itional Protucol 11, punishable under Arricle 3(b) of r 
the Sraru te, a TERM OF IMPRZ ONMENT OF 45 YEARS; 

Fur Count 3: Extermination, a Against Humanity, punishable under Arricle 

2(b) of the Starute, a TERM O F  O F  33 YEARS; 

For Count 4: Murder, a Crrme Against Humanity, punishable under Article 2 6 )  of 

;he Sr~rute,  a TERM OF IMPRl ONMENT O F  4OY754RS; f 
For Count S :  Violence to life, ealth and physical or m e n d  well-being uf persons, in 

particular murder, a Violation of rticle 3 Common to the Geneva Convcntione and of 

Additional Protocol 11, pnisha  le under Article 3(a) of rhe Starure, a TERM O F  i; 
IMPRISONMENT O F  40 YEA S; t 
For Count 6: Rape, a Crime A ainst Humanity, punishable under Article 2(g) uf the 

Stature, a TERM OF lMPRlSO ENT OF 45 YEARS; t 
For Count 7: Sexual slavev, a Crime Asinsr  Humanity, punishable under Article 

2(g) of the S ~ A  ture, a TERM OF ALPRISONMENT OF 45 YEARS; l 
For Count 8: Other inhuman a Crime Against Humanity, punishable under -- 

Arricle 2 ( i )  of the Stature, a WRZSONMENT OF 40 YEARS; 

For Count 9: Outrages upon ersonal dignity, a Violation ot Article 3 Comnlun to 

the Geneva Conventions and o Addiuonal Protocol 11, punishable under Arricle 3(e) 1 
of the Srarute, a TERM OF IM RISONMENT OF 35 YEARS; 

1 



For Count 10: Violence to life, and physical or menral well-being of persons, in 

particutar mutilation, a 3 Common to the Gene\-a C~onvencions 

and of Additional Article 3(a) of the Starure, a TERM 

OF 

For Count 11: Other cts, a Crime Against Humanity, punishable under 

Article 2Ii) of rhe OF IMPRISONMENT OF 4 0  YEARS; 

Fur Count 1 2  Conscripting or e listing children under rhe age of 15 years into armed 

forces or groups, or using them o participare actively in hostilities, an Other Serious t 
Violariun of International Hum nitarian Law, punishable under Arricle 4(c) of the 

Sta h1 te, a TERM OF IMPRISO ENT 0 F 5 0  YEARS; t 
For Count 13: Enslavement, a C ime Against Humanity, punisha hle under Article 2(c) 

of the Stature, a TERM OF IMP ZSONMENT OF 5 0  YEARS; t 
For Count 14: Pillage, a of Article 3 Common to rhe G e n e ~ a  Conventions 

and of Additional ishable under Article 3(f) of the Sratute, a TERM OF 

For Count 15: Inrencionally cting attacks against personnel involved in a 

humaniurian assistance or mission in accordance wirh che Charter of the 

Unired Nations, an of International Humanitarian Law, 

punishable under TERM OF IMPRISONMEhT OF 5 1 

YEARS; 

For Count 17: Violence to and physical ur niental well-being of persons, in 

~arricular murder, a 3 Cummon ro the Geneva Conventions and of 

Addirional Protocol Article 3(a) of the Srarure, a TERM OF 

IMPRISONhf ENT 

ORDERS that these sentences s all run and be served concurrrntly. "i 
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SENTENCES Morris h l l o n  to the follo ring: i 
For Count I: Accs of Violation of Article 3 Common to r11e Geneva -- 

Convenrions and of 11, punishable under Articlc 3(d) of [he 

S tarnre, a TERM OF 

For Count 2: Collective ncnts, a Violation of Article 3 Common to the 

Geneva Conventions and itional Protocol 11, punishable under Article 3b) of 

the Srarute, a TERM OF OF 35 YEARS; 

For Count 3: Extermination, a Againsr Huma nity, punishable under Article 

2b) of the Stature, a TERM OF I OF 28 YEARS; 

For Count 4: Murder, a Against Humanity, punishable under Artiele 2(a) of 

the Stature, a TERM OF ONMENT OF 35 YEARS; 

For Count 5: Violence and physical or mental we1Chcing of persons, in 

particular murder, a Violation of r ticle 3 Common ro the Geneva Convenrions and of 

Additional P~otocol 11, under Article 3(a) of the Sratute, a TERM OF 

IMPRISONMENT OF 35 

For Count 6: Rape, a Crime Humanjy, undcr Arricle 2Ig) of the 
-p 

Statute, a TERM OF OF 35 YEARS; 

For Count: 7: Sexual slavery, a Against Humanity, punishahlc under Article 

2(g) of rhe Stamre, a  TERM OF OF 30 YEARS; 

For Counts :  Other a Crime Against Humanity, punishable under 

Article 2(i) of the IMPRISONMENT OF 30 YEARS; 

For Count 9; Outrages upon p dignity, a Violation of Articlc 3 Common ro 

rhe Geneva Convenrions and Protocol 11, punishable under Article 3(e) 

of rhe Stature, a TERM OF OF 28 YEARS; 

For Count 10: Violence ro life, and physical or mental wrll+being of persona, in 

rnucilarion, a 3 Common to the Gcnecx Convenrions 

Case No. SCSL-04+15+T 
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and of  Additional Protvcol I[, p nishable under Article 3 ( ~ )  of chc Stature, a TERM 

OF lMPRISONMENT OF 35 ARS; 3 
For Count 11: Orher inhumane (CS, a Crime Against Hu~nanit)., under 

Article 2(i) of che Stature, a O F  Ih-IPRISONMENT OF 30 YEARS; 

For Count 12: Conscripring or children under thu age of 15 years into armed 

forces or groups, or using actively in hosrilities, an  Other Serious 

Violation of tnrernarional punishable under Article 4(c) of the 

Stature, a TERM 0 F 

For Count 13: Enslavement, a C ime Plgainsr Humanity, pu~~ishabie under Artidc 2(c) -- 

of the Srature, a TERM OF IMP ISONhfENT OF 35 YEARS; l I 

For Count l 4  Pillage, a Violatio of Article 3 Common to rhe Geneva Convcnrions -- 

and of Addirional Protocol 11, pv ishable under Article 3(f) of the Srature, a T E N  OF 

IMPRISONMENT O F  25 YEA S; 1 I 

For Counr 15: Inrenrionally cting anacks against personnel inr-olved in a 

humanitarian assistance or mission in accordance wi th  rhe Charrer ot' rhe 

United Nations, an of International Huinaniurian Law, 

punishable under TERM OF IMPRISONMENT OF 40 

YFARS; 

For Count* Vivlence to life, and ur menu1 well-heins of persons, in 

parricular murder, a Violarivn 3 CLmmon to the Geneva Conventions and of 

Additional Protocol 11, Article 3(a) of rhe Sracute, a TERM OF 

IMPRISOTUMENT O F  

ORDERS rhat these sentences s all run and he served concurrently. 1 
SENTENCES Augusrine Gbao, ustice ierre Boutet dissenting, ro rhe following: 't 

For Counr 1: Acts of Terroris , a Violation of Article 3 Cainmon to the Geneva 

Conventious and of Addinon 1 Prvtocol 11, punishable under Arricle 3(d) of rhe f 
Satute,aTERMOFZMPRlSO 
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For Count 2: Collective enrs, a Violation of Article 3 Common to the 

Geneva Conventions and Protocol 11, punishable under Article 3(b) of 

the Scarute, a TERM OF OF 20 YEARS; 

For Count 3: Extermination, a Against Humanity, punishable under Arricle 

2(b) of che Sratute, a TERhi  OF OF 15 YEARS; 

For Count 4: Murder, a Humaniv, punishable under Article 2(a) of 

the Srarute, a TERM OF OF 15 YEARS; 

For Cgunr 5: Violence to liie, 1 ealth and physical or t n e n ~ l  U-ell-being of persons, in i 
parcicuIar murder, a Violation of rticle 3 Cornrnon to the Geneva Convenrions and of 

Additional Prococol 11, ~ u n i s h a  I t  under Arcicle 3(a) of rbe Sratute, a TERM OF C 
IMPRISONMENT OF l5 YEA S; t 
For C o u n t 6  Rape, a Crirnc A ainst Humanity, punishahle under Article ?(g) of the 

Statute, a TERM OF IMPRISO ENT OF 15 YEARS; t 
For Count 7: Sexual slaveq, a Crime Against Human iry, punishable under Article 

2 (g) of rh e Stature, a TERM OF MPRZSONMENT OF 15 YEARS; l 
For Count 8: Othe r  a Crime ,+~ainsr Humani~y,  punishable under 

Article 2(i) of the IMPRISONMENT OF 10 YEARS; 

For Count 9: Outrages upon p rsonal dignity, a Violation of Article 3 Uornmon to 

rhe  Geneva Conventions aud o Additional Prorocol 11, punishable under Arcicle 3(e) 

of theSmtuce ,aTERMOFIhl  ISONhfENTOF 10YEARS; .. 
Violence to life, and physical or menral well,heing of persons, in 

partjcular mutilation, a Viola 3 Corn tnon to rhe Geneva Conventions 

and of Additional Protocol Article 3(a) of the Sratute, a TERM 

OF lMPRlSONMENT OF 

For Count 11: Other  acts, a Crirne Against Humanity, punishable under 

Article 2(i) of the OF IMPRISONMENT OF 11 YEARS; 

Case No. SC 4.15-T 



For Cuunt  13: Enslavement, a Cr me Against Humanity, punishable under Article Z(c) 

of the Statute, a TERM OF IMP ISOXMENT OF 25 YEARS; f 
For Count 14: Pillage, a Violatio of Article 3 Common to the Geneva Conventions 

and of Additional Prorocol 11, pu ishable under Article 3(D of the Statute, a TERM OF .f 
IMPRISONMENT OF 6 YEAR ; S 
For Coun t a  lntenrionally attacks against personnel involved in a 

humanimrian assistance o r  mission in accordance with the Charter of the 

Unired Nations, an of Inrernational Humanitarian Law, 

YEARS; 

punishable under TERM OF IMPFUSONMENT OF 25 

ORDERS chat these sentences sh 11 run and be served c.oncurrenrly. I 
ORDERS thar,  pursunnr CO Rule 101( ) of the Rules, credit shall be given ro each of rhe 

convicted persons for any period d u r ~ n g  they were detained in cusrody pending trial; 

FURTHER ORDERS that, pursuant 103 of the Rules, each of the convicted persons 

should remain in the custody of the pending rhe finalisation o f  arrangements for 

their transfer CO the designated place where they shall serve sentence; 
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& 
8 April 2008 



Hon. lustice Pierre G. Boucer appends 

punishment imposed for Augustine Gb 

Hon. Tusrice Benjamin Muranpa Itoe a 

Opinion- 

Hon. Justice ~ f i a r n i n  Hon. Ju 

Case No. SCSL44-15-T 

separate and Dissenting Opinion, in relarion to thr 

nds  a Separare Concutting and Partially [liasenring 

erra Leone. 

Hon. jusricu ~ a n k d l e  Thompson 

~ding Judge 
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SEPARATE AND DISSENTING PINION OF JUSTICE PIERRE G, BOUTET P 
1. I regret that I am not able to su port che sentence rhe Chamber has imposed upon the 

Accused Augusrine Gbao. 

2. In rhe Judgement rendered on 25 ehruary 2009, I dissenred on the con~.ictinn of Ghao in 

relation to Counts 1 ro I I and Count I . As mentioned in my d~scenting opinion l would have 

found Ghao only individually responsibl under Article 6(1) of the Statute for the planning of 

enslavement in Kailahun District, as charg d under Count 13 of the Indictment, and for aiding and i 
abetting the attacks against peacekeepers, a charged under Count 15 of the tndictment.' 1 
3. 1 respecthilly dissent from the s ntence imyvsed by my learncd colleagues for Gbao's 

convictions on these WO counts in che Sen encing Judgement. In m): opinion, my learned colleagues i 
have overstated the culpable criminal cond ct of Augusrine Gbao. 

Done ac Freetown, Sierra Leone, this day of ~ r i l  2009 l 

4. Having carefully considered the gra i q  of the crimes for which I found Gbao to be criminally 

responsible, as well as his form and degree 'b f parricipation in these crimes, his responsibility and his 

- 
I Judgement, Dissenting Opinion of Justice Pierre G. outet, para. 73. 1 l 

individual circumsrances, I consider that a 

Indictment, and 1.5 years itnprisonment 

concurrently, would be appropriate. 

Case No. SCSIc04+15+T 
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A SEPARATE CONCURRING PARTLALLY DISSENTING OPINION 

OF HON. JUSTICE ENJAMIN MUTANGA ITOE. B 
I .  In submitting this Opinion to e records for pu poses of this Sentencing Judgment, I 

would like co say, on a preliminary note, hat I am in agreement with our Sentencing Judgment t 
tor rhe most part and would only add tv s me ot' its contents. I will also differ in some as well. 1 

1. OF THE CRIME 

2.  1r is pertinent for me to also char, I am in agreemenr with the applicable law 

and generally, with the principles in h~temntional Criminal Tribunals, as 

we have recapitl~lated them in this 

3. 1 would furcher like to obse e r h t  even though the principles of  liability and .i 
procedural rules applicable in and Criminal Tribunals are, tor the most part, an 

emanation of the principles main municipal legal systems in che world, and 

particularly the common where there is a starurory stratiiic~tion of 

otfences as lar as their those that a re defined in Statutes chat 

set up International Criminal Tribunals not so categorized. 

4. The reason 1 would imagine is t a t  they are generally classified and at the same 

level wj th different ciesigna tions either as h genocide crimes, war crimes, crimes against humaniry, 
I 

or crimes against International Humanita ian Law. In ~ i e w  of their graviry and seriousness which 

is motivared hy the intent and resolve o the International Community to combat impunity by 

seeking ro punish exemplarily, violation againsti these categories of offences which carry the l 
same sentences of either lile in-rprisonni elsewhere or as i t  is the case with Our  Court, 'an 

imprisonment for a specified number of which olcoutse excludes the life penalry. 

5. It therefore means rhac for th Aurhors of the Sratutes of International Criminal 

Tribunals, all  the offences defined in rho e Starutory Insrmmencs are piaced ar the same level in 

terms of importance and gravity with th discretion and larirude available to the Judges vnly in 

rhc sentencing phase ol the proceedings. At this soge, certain crireria, particularly chose relating 

to either the graviry of the offence and he  aggrdvacing o r  rnitigaring or other j~ris~rudenrial ly l 
elaborated criteria in order to make U for what has not, un this subject heen extensively 

' 111 rhe ICTY, ICTR or the I CC. 
' ~ r t i c l e  19 olrhr Statute of the Special Courr for Sierra 
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provided for in the Statutes, can be invok eicher to aggravate ur to mitigate the senience to be 

mered o u t  by the Tribunal eicher in an agg avated or  in a mitigated form. 

2. OF THE OFFENCE 

6. The  Chamber has ib adherence to the RuIe against "Double 

Counting" which could, if the righb of the Accused. 

I 
7. If, as I admit, the sentence ro the Accused Persons should be determined 

hy rhe gravity of the offence amongst they have been convicred, the question to 

he answered is, what crireria determine of the offence. tr is rhe sentence attached ro 

it the constimri\.e elemenu, h e  mode minission or one or more of the criteria. 

8. In principle and in Conlmon driven judiciaries, che gravity or seriousness of the 

offence is properly disrin~uished by a of offences, generally into 4 broad categories 

namely Felonies, Misdemeanors, and lasdy, Con travenriuns, in that order of 

their importance, and I would say, 

I 

9. W h a t  is also prevalent in rhese s terns is that even within the confine:: of rhe categories, 

in any system che gravity of feIonious is easurcd by the penalty that is, of life imprisonment as 1 
is the case with some international Crimi a1 Tribunals, and i n  some cases wirhjn those syscems, 

wich the dezrh penalty which is quite a art and difterenr from some other felonies o f  lesser 

gravity thac are characrerised by sentences which are smt-urorily fixed within a discretionary range 

and whose minimum and maximum ar ci es vary. i 
10. In Sierra L o n e ,  offences are cl sified as Treasons, Felonies and misdemeanors,' the ai. 
senrences attached to them creating h e  111 in discincrivn as  to their gravity. 

1 1. As [ have already mentioned, a1 offences such as those tha t  feature in the Srarutes of 

International Criminal Tribunals, hy rhe r veq  nature, enjoy the same status in rerms ot the 

possible term of imprisonment to be me d out upon a conviction, a furtiori, in  rerms of their 

graviq. ! 
12. Notwithstanding rhis quality in smus  and in gravity rhar is amibured to 

these offences however, a n  Arricles 2, 3 and 4 of the Statute of rhe Special Courr 

and the offences p v i d e d  therein, makes it evident char some oi these offences 

d o  nor, in reality, carry nor do  they highlight the same cl~aracreristics o l  



seriousness in terms of graviry patticularl when one looks a t  of high profile offences such as 

murder, extermination, abduction, killing nd misrreatmen r of U .N. Peacekeepers, Tor cure, rape, 

sexual slavery or other sexually related offe ces or inhumane acts provided lor in Article 2 of the 

S tamre; or those provided for in Articles 3 such as violence to life, health and physical or mennl 

well being in particular, murder as wen as  rue1 treatment such as torture, mutilation or any form 

of corporal punishment, acts of tcrroris to mention just these, as c o n ~ ~ a r e d  to other with a 1 
rela tivelg low profile like pillage, Penecu 'on on pvliricnl, rational, echnic or religious grounds 

and t h r e a ~  to commlt any of rhe foregoin actj. 1 
13. In fact rhe provision the Stature that the sentence shor~ld reilect the 

graviry of the offence is in fact that a11 the offences defined in to Statute 

do nor enjoy rhe same that it is left to the Judges for purposes of 

sentences ro determined this element regard to the nature of the offence and the 

circumst;lnces slrrrounding its 

14. I t  is in the context of these cate orisations rhar an International Tribunal c,ln properly 

guide iuelf in making a determination o 1 the issue of whar the gravity of rhe offence i s  or not, 

depending, how and where it was perpetr  ted, and its consequences o n  the viccirns, with a view 

ro derermining the sentence to be handed to the Convict. 

4. THE "BASIC" AND " GGRAVATED" FORMS OF OFFENCES 4 
IS. In considering what I terrn the" asic" and "aggravared" lorrns of offences, it is pertinent 

to ohsenle ,~nd  to stdte that the role of 1 g~slator of Penal insaument~ and Sratlires is to define 

and spelt out conduct which is consider d to be dangerous and disruptive o l  social harmony, l 
peace, cohesion, and buman and ry rights w i h  a view ro proscribing them by envisaging 

penalties in various forms and or fines o r  both, for the offenders. 

16. In h i s  process, crimes re caregorized on the scale o t  their graviry, all of then1 

sharing the common a sanction. 

17. In any opinion, whar is legislate upon in Criminal Codes, in Penal Codes, in Statuces 

or orher Instruments regulating crimi a1 conduct which defines crimin a1 offences rheir 

ingredien& and tbeir penalries is the " asic torm" of rhe otterices provided tor and deEined 

18. 

1: 
therein. Ir is in t h i s  form chat the catego and gravity of the offence is determined. 

In Irlternational Criminal Ttil: nals for insrance, and particularly the Special Court for 

Sierra Leone, all rhe crimes chat are sti ulated in the Stature are spelt our but nor defined in l 
terms of specifying their constitutive ele lents or ingredients in rheir basic form. However, the t 



penalty of 'imprisonment for a specified mber of years' as provided for in [he Article 19(1) of 

the Statute is already indicarive of the profiled nature and graviry of those offences should 

any Accused such as rhe 3 before us, be guilty of them'. 

19. Even though Article 19 (2) p tovi es that  in imposing the sentences, rhe Trial Chamber 

should mke in to accounr, such factor as the gravity of the offences and the individual 

circunutances of the convicr~d person, I m by the opinion rhar a finding of guilt for any  of the 

offences defined in the Stature and for wh ch rhe Accnsed has been indicted, is alre;ldy indicative 

of the fact that he has been found guilh, not just for an ordinary offence, but, indeed for one 

unspecified nuntber of years. 

i 
which is viewed wirh extreme graviry beca se it actraccs an incarcerarion for a considerable aud an i 
20. What is true however, is rhar d e  legislaror o f  penal Statute, like those of the Special 

Courr for Sierra Leone, gives to the Tr a1 Chamber, some wriggling room ro dererinine rhe 

sentence ro be imposed, due sonsideratio being given, ;is is stated in the Stature ro the gravity of 

the offence and the individual circums nces of rhe convicted person and I would add, the l 
constitutive elements of the offence ingredients are defined by the Chamber in ics 

judgment on  the subject of the "Law Charged" and as  has been held by orher ad 

hoc Inrernacional Tribunals whose 19(2) of the Statute recommends that we 

have recourse ro 'where appropriate'. 

2 1. In its deIineation of the gen ral requiremena and the ingredients o l  the offence 

charged in order to base and define the crimes enumerated in rhe Statute, the Chamher has, 

highlighted all the factor:: that enable i c  t clererrnine the liability or  not, of the Accused. Some 

of  these elemenrs, l wonld observe, ar clearly very indicative ot' the gravity ot' the ofknces 

charged and for which the Accused Perso s have been found guilty. I 
22. In these circuins~ances, and as I we have opined following the Blaskic prectclenr, if a 

parricular circumstance is a n  elenlenr of he underlying offence, ir cannot and in fact should not l 
be raken inru account as an aggravating f =tor.' 1 
23. It is therefore rrly considered o inion, as we have already indicared in rhe judgmenr, 

thar the gravity of rhe offence, in our ana ysis of what may be considered as a consriturive eletnent 

of the offence cannot, under the risk of violating rhe principle of 'Double Counting' or indeed, 

the Rule against 'Double Jeopardy1, als be considered under the rubric of the graviv of the 

offence ar provided for under the proviri ns of Article 19 (2) of rhe Srarute. l I 

See Blnrkic Appeal Judgeulent, para. 693. l 



5. AGGRA,,'ATING THE SE 

OFFEN( 

CRIMES OF PfLLAGE AND ACTS OF 

COUNT 14) 

24. In out sentencing judgment, tl- 

chambet majotity decision which teads a: 

Ttie Chamber has found rhat the ctinle of p 

in Bo a n d  Kono Dir;tticts. The Chambet no 

setting of many Ilouses and buildings on fit, 

reno t. 

25 .  The Chamber did find chat the 

and in an indiscriminate manner, and 

Having carefully considered the instance: 

{count 14 of the Indictment) the Chaml 

acts in question is high. Having in addii 

we have found that rhey constitlite acts c 

criminal acts in question is high. Hoi 

conclusion in the regatd. 

26. 1 respectfully dissent from rhis c 

rhe nexus which rhey have created betwee 

27.  In this regardl I would like to 

Arcicle 3 of the Statute. We, as a Chaml 

offence of pillage as a war ~ r i r n e . ~  They ir 

i) The accused unlawfully appropr 

ii) The approptiarion was without i 

iii) The Accused intended ro unlaw 

28. The Prosecution in the exercise 

is very extensive and elasric, has the lari 

both the crimes of pillage under Atticle 

' Sentencing Judgement, paras 17 2 and 173. 
Sentencing ]udgemenr, para. 178. 
' Se~lrencing Judgemenr, p a n .  172. 
"ente~lcing Judgement, p a n .  207. 

3356 1 
ENCE ON THE BASIS OF FACTS OF AN 

NOT CHARGED 

JRNING AS TERRORISM C O U N T  I TO 2 AND 

ollowing decision ha:: been made and adopted by a 

llows and I quote, 

:e relaces to the looting of civilian property 

-hat the looting of property was ofwn accompanied by the 

a chaotic wat envitonme~x with intent to insril fear and 

strucrion o l  proyetty was committed on a latge scale 

o as a means to terrorize the ci\.ilian y ~ ~ u l a h o n . ~  

crimes of pillage as we have found in the Judgment 

conciuded that d ~ e  inherenr gra1.i~ of the criminal 

carefully considered rhe instances of burning where 

hrrorism, we consider that the inherent grak~ity of the 

ustice Benjamin Itoe dissents6 from the Chamber 

lion and findings of my Distinguished Collea, uues on 

rimes of Pillage and Acts of Burning as ~etrorism. '  

serve that pillage is R War Crime provided for, in 

have determined and defined the ingredien~ of the 

de: 

d the property; 

consent of the owner; and 

y appropriate the property. 

:heir prosecutorial prerogarive which, in my opinion, 

e to prefer charges In rhe same indicrmenr alleging 

~f the Starure and of burning under Article 5 o l  the 
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said statute. The prosecuciun did not. It opted to ~ndicc [he Accused persons for pillage as a 

war crime and decided, in the exercise of discretion not to indict the convicts for the crimes 

of burning undet Sierra Leonean L7w as in Article 5 uf the Statute. 

29. I would like to add hete, our Ch. mber finding thac some of the offences iha rged in the 4 
in the indictment ovetlapped in terms of he commonality of rheir constitutive elements as well It 

OF TERRORISM OR OF COLLECTlVE 

PUNISHMENTS TO ENHANCE THE OF THE CRIMES OF MURDER, RAPE, AND 

ACCUSED HAVE BEEN CHARGED OR 

CONVICTED. 

as of the midence adduced to prove then]. I t  is my considered opinion chat if the prosecution, 

intended that the offence of pillage dlo ld overlap with that of the crimes of burning, they 

should also have included the offence of rning as a count in che indictment as chis would have 

made the present Chamber Majority Deci ion ro have a semblance of any credibility ac all appear l 

30. The second arm of my s grounded on the other decision which contextually 

says the following in a number of 

credible a t  all a t  this stage and particulatly 

definition of he offence o l  pillage does not 

Where murder or rape has bern io nd co amount ro an act of rerrorisrn or ~ollrctive 

for purposes of ing we will comider such acrs of terrorism or collective 

punishment as tscrors which the gravity of the underlying olfenceIo 

so because as the .4ppeals Chamber, has held, the 

include bu tning. 

3 1. The first comment I would like o make here to support the Dissenting position I have i 
uken is that the indictment on which the Accused Persons have been found gu ilq comp tised 18 

counrs. It is my view that in law, each those counts, ~ tovidcd they wete not charged in the + 
alternative wich another, stands or falls u ib own and on the widence that che prosecution has 

adduced to pr0t.e it. t 
32. If the p rosecu rion succeeds in es ablishing rhe guilt of the Accused on all or some of the l 
Counts, it appear to me, legally snomalods, in the sentencing process, ro decide o r  to direcr char 

the gmviy of one offence should or enhance the p \ v i t y  of the other which sunds 

independently on its own, and as one will expect in a multidimensional 

Sentencing Judgement, paras 136, 158, 17 1, 178, 213, 
'%entencinp I~rdgemenr, para. 107. 

indictment, that all the oflences charged do not have the same srams in rerms of rheir gravity, 



33. I would like in this regard ro invdke here, rhe affinity of this rituarion to a statutory and 

very fundamental legal righr of an Accuse person, under Axicle 11(4) (a) of the Statute, for him 

'to be informed and promptly in derail, of he narure and cause of the charge against him or her.' 

This right and principle is founded on th rules of fundamental fairness so as to avoid surprises 

before and during the rrial and I would sa l ,  during borh [he Judgment and Sentencing as well. i 
and that the same evidence may overIap 

Counts. 

7 x 5 6  p 
or may be adduced ro prove more than one of the 

34. In my opinion, it is and should 

the Cliamber Majority Judgment has decided 

the sentences to be handed down to rhe 

or notified to thein at rhe rime that they 

exchange of trial briefs or even in the course 

their defence strategies accordingly and we 

36. Consequentially and rherefore, what I read in this is thar this Chamber is 

technically and legally the Accused Persons for an unknown and a 

more serious offence been indicted nor tried, and imposing an 

arbitrary and by law, thereby violating the nolb poem sinz 

be the legal posirion as well, and I so opine, that- whar 

on rhe process of now making a determination on 

Accused Persons, should have been explained and sewed 

were being sewed with the Indictment or during the 

of the rrial, so as to enable thein to and pattern 

l in advance. 

35. This was not done during the 

2004. In was nor rhe case either men 

Persons have never been informed that if 

thar the evidence adduced to establish rha 

of terrorism or of collecrjve Funishmenrs, 

increased, meaning of course, char rhe 

they ordinarily would have been, or shoulc. 

37. Since che Chamher Majority J dgment, in tny opinion, seriously undermines and 

compromises rhc legal rights of the A c c ~  sed Persons ar this sentencing stage where they come 

into grips for the firsr time and are confro ted with a novel decision which I respectfully consider 

prejudicial to rheir judicial interests, I a constrained to accompany the said Chamber Majority 

jndgment in rhis regard, wid~ an unfavour blc expression of dissent and disapproval. I 

opening of rhese RUF proceedings on rhe 4th day of July 

as the trial proceeded all along because the .qccused 

they were canvicred of acts of rnpe and it turned our 

r offence contained elemena or ingrediena: of offences 

rhe gravity of that offence of the rape will be 

sen-:ence for those offences will be higher and severer than 

be. 
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6. OTHER ACTS THAT EN P" CE THE GUVITY OF THE OFFENCE 

38. What I say here is that there D doubt chac besides whac is proven in terms of the 

required elements of each of  these which I have characterised as constitutive, elemenrs 

of mnsiderable gravity in  their there are some other acts which the Accused person 

coi~~mitted in addition to, and envisaged in the basic form as defined in rhe "Law 

Applicable on the Crimes a case, i r  cannot be contested rhat these acts which 

are coll~mitted in  those required to eseblish the basic consritucive 

elements of tlle another grave indeed, a graver dimension. 

39. For insra~ice, there is no gang rape. In this context, gang rape is not 

an ingredient to be proven in constitutive elements of the basic offence of rape as 

defined by the Chamber. In against the Accused person €or mpe, it is not 

necessary for the Prosecntivn a con~~nission of the offence of  rape by a gang- 

raping team to esrablish the rhr 'basic offence' of rape as defined by the 

Chamber in [he judgmenr. 11 

40. However, if the Prosecution in e the basic form of rape, also elicits, as ~t has 

done in some ir~srances in this case, gang raping, this should, in my view, be 

considered more as an  a g g r a ~ r i n s  I concede that it could also logically 

constitute an  addirional elemenr which ce tainly enhances rhe basic offence and thereby impacts 

on  rhe process o f  derermining rhe gravi of rhe offence as required by Article 19 (2) of the 

Statute o f  the Special Courr. l I 

41. h a Chamber we shvuld srand cautioned in such sin~ations and a~roid to facror the 

gravity of the offence element inro the ag avati ng circumstances equation. In tleed, er-en though 

at this stage of the proceedings, [he term "grarity" and "aggravating" tend ro muddy the warers 

for the Judges in  their quest to know W 'ch one ro know which one they can opr for in these 

circumstances, ir should be cvnceded tha r h y  are complemen~ry  ro each other. Indeed as was 

held in rhe case of rhe Prosecuror vs. MO cilo Krajisnick,12 "the Trial Chanlher should strive ro 

distinguish b e ~ e e n  the gravity of crimina conduct and the aggravating circun~srances in making 

the determination on which of them sh  uld apply and to which situation. This, to my mind 

should have been avoided in our analysis on rhe gravity o€ the offences on [he one hand and on  

the aggravaring circumstances of rhe offe ces as we appear to have done in thu Decision. I say m 
this because the samn J ' e ~ e  of the rule ag insc 'double counting' is ro shield the convicted person 1 

' !  Sentencing Judgement, para. 145. 
" c?se No ITa039.A ApprdIs Chamber Judgment of 



horn incurring a severer sentence than is +dinarilynecessary and furrher, to rescue him from the 

GRAVITY OF THE FFEhTCES IN THEIR BASIC FORM 0 
ha:a rds of the double jeopardy rule for the same uCfence and in relation to rhe same conuiction. 

42. Even though the Stature, in its 

accounr, [he gravity of the offence in 

have already stated, rhat all the offence; 

offences o l  extreme gr~vity particularly 

and set our by the Chamber in che 'hu1 

44. The trend of our analysis is the for rhe orher offences on this same chapter un the 

"Grablty of Offences" in reiation to Physical Violence, (counw 1-2 and 10-1 l), 

Enslavement, (Counts 1 and 13), crimes (Counrs 1-2 and Count 14), Use of 

Child Soldiers (Counrs 12) Personnel (Counts 15 and 18). 

Article 19 (Z), mandates rhe Cha~nber to rake in to 

determining a sentence, i t  is Iny considered opinion, as I 

provided for therein, in their very basic form, are 

gil-en their consrirutive elements and as they are defined 

alvpIicable to rhe cri~nes charged". 

43. For insmnce the offehce of muder  

of the Stature. The general requirements 

office, are thar there Inusr be an acrack and 

against any civilian population. The term 

scale nature of rhe atrack and rhe number 

opinion, denores rhe graviq of such an 

proven, were systemaric in rerms of the 

i~n~robahility of their random o ~ c ~ l r r e n c e . ' ~  

45. T h e  comments I have made on issue of che gravity of war crimes, and the caution I 

have formulared a n  ~nurder as a crime a humanity, hold good for these offences as well. I 

as a cri~ne against humanity is stipulated in Ar tick 2 

which reveal the graviry and indeed seriousness of the 

thar it musr be widespread or systemaric and direcred 

widesptead, this Chamber has held, refers to rhe large 

of victims." This obviously, and withour more, in my 

offence, particularly u+here such arracks, as we have found 

urganized nature of the acts of violence and the 

say this however, with a cal-ear. In findings, rhe Accused persons ate p i 1 5  of some 

offences such as Murder, Sexual Phy~ical Violence and Crimes againsr UNAhlStL 

Personnel to nlenriun just a few. 

46. Ir must be recognized rhar son1 of these offence have been in a gruesome 

manner that one cannor and wich e f cept~onal acts of inhumanicy and methodolog., chat 

transcend the basic and ordinary ingedi nts, thar are constitutive of rhe offence in irs basic form. 

47. I will mention here, only som of the numerous gruesome incidenrs which I consider 

significant in demonstrating this rnenon of extreme brur;ility and inhumanity that has 

" Sentencing Judgemei~r, para. 76. I 
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contributed to enhancing and raising t pofile, in terms of their graviq and of the basic 

offences for which the Accused have guiIry in the conrext of liability under the Joint 

Criminal Enterprise. 

8. ATED FORM" OF OFFENCES 

48. In the definition of an offence jn the creating Surute, it can also take an  aggravated 

dimension in its "basic form" and de t~ni t '  n. For instance, ordinari theft in rhe crearing Sratute 

which has a lesser gravity and of course a mnximuin penalty of 10 years cannot be compared ro i 
the offence in its basic form of aggravated heft which is with the death t 
49. Tn its ordinary basic form, an of ence such as rape can assume aggravating proporrions 

wen if h i s  were nor envisioned by its Je inition in rhe creating Sratute. In [his regard, and as I 

have alreadv opined, the Prosecurion doe not  need to prove the aggravating gang-raping element 

to esablish the offence of Rape as a Cr tne againsc Humanity. The  Prosecution can howerrer, 

adduce evidence of gangraping in order o establish the ordinary and basic offence of Rape as 

defined in [he Stature. Where this is don I i r is my view that i t  enhances the graviq of  the offence 

of rape and to my mind and considered pinion, only ior purposes of a finding of a~grdvating 

circums~lnces with a view CO securing a hi 

9. GRAVITY OF OFFE CES COMMITTED BY STAFF ALHAJl R 
50. In this regard, I observe that in u r  analysis of the gravity of h e  offences ior which we 

have convicted the accused persons und r the rubric of joinc criminal enterprise, h e  Chamber 

has highlighred some of rhe mosc despica le and heinous acts of physical and sexual violence and 

b n ~ n l i t ~  which, as we ha\,e iound wcr committed, in this case, wirhin rhe context of the 

enterprise, by Stacf ALhaji who personally resided over rhose horrendous acts. i 
5 1. These offences include gang-ra es which he organized in Penduma and particularly, 

those perpetrated on the wife of TF 1-2 1 which were supervised by the said Staff Ahaji  in h e  

presence o( her husband and their childr n. In fact, Staff Akaji who sat on  rhe snimp of a tree, i 
designated eighr of his fighters and o r  ered them ru gang-rape TF1-217's wife in rhe larrers 

presence as well as in the presence of Each of these fighters took his rurn and raped 

h i s  woman very brutally and openly 

Some of rhern, they bow her do , some of rl~ern laid on her and rake the feer up this is how 

they raped my wife.' 

'' For inmnce see ~ections 3 18 and 320 of rhe Penal 
'"~nd~emenr, para. 1 193. 



5 2. Men holding guns  ordered TF1- 17 CO watch and  to  count- t h e  men  raping his wife. His 

child ten were also watching the  scene. .h hey rnped his wife, h e  testified that they taunted him:  i 
[T]hey only told me that t don't kn  w how to d o  it, they knew how to d o  it, they were Iailghing, 

they shouted." 

53. .4Cter Tamba ]oe has  ended his 

srabbed her to death." 

Alhaji, as a Chantber  w e  h a w  found ,  as, i n  implementing a n d  executing the  criminal plan 

which the  convicts shared.  I take the ty t o  reproduce th i s  dialogue here  under ,  in ettenso: 

curn in  the gang-rape episode o n  TF1-217's wife, he 

54. T h e  gravity, t l ~ e  gruesomeness, he  inhumaniry and negative inrensiry of Staff Alhaji's i 
joint criminal enterprise delinquency is nified hy this dialogue berween Srdf Alhaji and  TFI. 

217 which,  for thc records a n d  for p u  f oses of determining the nature of the  sentences to  be 

imposed on the  Accused Persons, whose 

containers load ot arms. Now rdar you ~y you don't wanr our military rule, rhen go ro your 

I v civilian rule. 

active Joint Criminal Enterprise agcnt a n d  actor Scaff 

Then he  said, 'untie him,' then I 

He said, 'give me the watch," but I 

ws nerving. Then he held oil to 

at rhe mark. Witness displays) Ir's 

'put your' - I...) "Yes. Then  he ~il i t ,  

l' Judgemenr, para. 1 194. 
l* Irrdgemenr, pata. 1195. 
'"ral~scri~t of 2t"l July 2004, TFL-217, pp. 22-24, 

was unried. He said, 'come here,' then I went nearer to him. 

was nerving, and ir was a Seiko+Five watch,' bur couldn't. I 

the watch nud cur off the strap. Then I was wounded. Laok 

the mark thar I'm having on nly wrist now. Then he said 

'put p u r  hand o n  the tloor.' Me said, 'it is because oltllepe 

mr rhes  chat you wear rhar you about bluffing ro those women. He  said, "unril the end of 

the world you never pur a - you ever put wrist watch on  this particlil~r hand." I said -and I 

with him, I said, 'please he didn't adhere ro my plea. Then I put the rirhr hand to 

him, I pur it o n  rhe bri e raised up dle cutlass to chop, [hen I threw my hand away 

from ic. Then IIP hir me with tlass on my forehead. Look at the mark on my forehead. 

The mark is right o n  my loreltead. Then blood starred oozinr our. Ripht there I knew thar if I 

had - that if I uqs unwilling to do nything he would kill me. Then I took rhe left hand, I pur it  

on rhe ground and i t  wxs ilmpurar d .  Then I said. "thank you, God, because that's rhe way you I 
want me to Le.' Theu he  cold m y  hildren, he said, 'follow y o i ~  farher' Irecausc. he is a man rhar 

knows nly child1 en well. And my h i l d t e ~ ~  used ro call llim uncle, aud his own children used ro k 
a l l  me uncle. "Tlien the were following me while I was going. When I returned to 

take rhe hand, the then he wounded my back. He  said, 'it is this hand that we 

want. 'He said, 'go to Tejan KaL a h  for him to give you a hand heeause he has hroughr ten b 



55. In considering the responsibility f the Scaff Alhaji in this episode, and as the Chamber 0 
has concluded, it has reached what can be onsidcred as rhe very and topmost h i~hes i  level. i 
56. I highlight here for the purpose this Dissent, SesaY's plea for mitigation in r eh ion  to 

his Facilitation af [he Peace and 

10. SESAY'S 

57. In this regard, the Chamber mad{ rhe following unanimous findings: 

I 

PLEA IN MITIGATION. 

The Defence h v e  proved nlirigatiug circumsta~ices on rhs haais of a balance of pruSabilicies i r ~  

rslnrio~~ to Sesay's real and meaning i i  contriburiun ro the peace process in S~erra Leone 

following his appoincmenr as inter in leader of the RUF. 1 I 

58. The dissent is based un the C amber Majority decision rhat follows rhe unanimous 

deci~ion of [he Chamber and states as foll ws after the word 'KUF'. Ir reads 35 f o l l o ~ ~ s :  1 
However, the Chamber does nut  pt Sesarj's cxplanarioi~ of his reasons for failing to prevellt 

or ro p n i s h  rhe perpetrarors of against UNAMSIL personnel, a direct affronr ro the 

Intsrnacional Comn~uniq-'S faci!itate peace in Sierra ~ e o t l e .  " 

59. The Majoriv Judgrnenr in rhis very conspicuously fails to make any mention of 

whether this mitigating circumstance Chamber found was proved, on rhe balance of 

prohahiliries, entitles Mr. Sesay to of mitigating circumsrances with a view ro 

reducing the senrences which we 

60. Since I consider this silence to which I made no  contribution, o n  the part of the 

Chamber Majoriry ro make a pronounc enr on this issue, as a rejection af Sesay's plea for 

mitigation which 1 find very deserving an well founded on  h i s  ground, I would like to dissent 

from that decision rejecting or refusing K grant mirigadng citsumstances in his favour after the 

Chamber had unanimously found, that S say's defence have proved mi cigating ci rcumscance on 

the 'Facilitarion uf the - Peace - and - Re i unciliation - Process' ground in question. 
I 

61. I say this because at the rime o ~11e a m c k  on UNAMSIL personnel for which rhe 3 

Accused persons havc been convicted, during the leadership transirion to Sesay from Foday 

Sankoh afrer rhe disappearance of ckarie in December 1991, &ere was no  unanimity in 

rhe RUF on che question of relacion to Sankohls detenrion. 

62. I entirely believe the widence when he testified rhat some of rhe top ranking 

officers of che KLlF were against just as diey were againsr Sesay for disarming 

without making the release of as a condition precedent. I belieye that Sesay, 
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in such circur~lstances took a gtave risk in he light of the discontent and unhappiness of some of 

his culleagues a t  his ascension to the top osirion oi leadership of h e  RUF after Foday Sankoh 

and aker Bockatie abandoned the movetn nt in December 1999. 

63. In fact, I believe the scacement o H.E. Alpha Konare, rhe former President of Mali in 

which he said. I 
In conrrast, rhere were some of the dthcr Senior Commanders who did rloc wanc to disarm 

unless Sarlkoti was teleaspd from pri 

64. I also entirely attach ctedit to a believe the statement ~i the former SRSG Oluyemi 

Adeniji who reinforces the tescimonial Ex President Konare and also recognizes %say's 

conttibution in the following words: 

As the peace p roc~ss  to d stage, Sesay showed that he was able to make 

ptomises and keep rhem. He W., U ditecring a lot of his energies towards bringing 

rhe RUF to disatmanlent in the face 

66. In the light uf the foregoing Sesay, in nly opinion, [nore than deserves ro be 

accorded mitigating circurns~nces on  for his positive inr~olvernent in [he faci l i~t ion 

of the peace and reconciliation that was championed and patronised by 

some Heads of State of  the Ex President Alpha Konate of Mali. 

65. I can indeed attest to the fact thdr the Charr~ber unanimous Decision on this i s u e  was 

67. There rr~ay well have been no ce if Sesay did nor embrace rhe peace ptocess and take 

the bold and risky initiarirfe CO disarmament. I€ Sesay were nor on board the peace 

influenced by the testirr~onies of these two 

process, peace would in any event, have chtainly heen achieved in Sierra Leone hut, I dare say, at 

a renewed, continued, and bloody cost, W ich, we nulst admit, Sesay pre-empted and prevented. h 

dignitaries. 

69. Accordingly, 1, for my part, and in  light of the foregoing, d o  dearly find and conclude 

that Sesay is entirled to benefit fro111 rniti ating circumstances in this sentencing judgment for his 

posicive o i  contriburion to the restoration % of peace in Sierra Leone. 

68. In this regard. and to cietnonstra 

even when Sankoh was still in detention 

restirnuny he told the Chamber of how he 

time he was hospitalized in the Choithran- 

1 1. KALLO 'S PLEA IN MITIGATION T 

te that Sesay took a risk to tacilitate h e  peace process 

I again entirely believe Sesay's evidence when in his 

was rebuffed by Sankoh when h e  paid hin i  a visit at a 

Hospital. 

" Sentencing Judgement, para. 237. I 



The fact rbat an Accused persa n acted t ro a n  order of a government or of a superior shall nor 

relieve him or hm of Criminal may be considered in mirigarion or punish~nenc if the 

Special Court dcrcrmines char 

70. Kallon, the 2nd accused, make:; 

71. The Chamber is accordingly e owered, if i t  so decides in the i n t e r e s ~  of justice, to 

accord Kallon, the mitigaring circumsmnc S he is soliciting. t 

775% 
a plea, amongst other grounds and reasons he has 

72. that an analysis o i  the evidence and the 

Kallon, at  the time of the UNAMSIL 

was unde t the orders of Sesav who was 

hand, he ako received insrrucrions at 

times directly from Foday Sankoh. , as we have learnt from the restiinony of the Defence 

witnesses, Sankoh could with any commander at  whatever level and issue 

instructions to him his superior in hierarchy, and vice versa. 

advanced, that mitigating circumsances e accorded ro him under Arr~cle 6(4) of the Stanlte 

which provides as folows: h 

73 .  As I have mentioned in the analysis, all the R U F  Commanders were not in favour 

of disarmarnrnr. Foday Sankoh who had earlier con~enred ro disarmament was 

beginning to retract from the process. 

74. What  is in facr aIso esmblished om the records is the fact that Kallvn was quite closed 

and fairhful ro Sesay. H e  was in fact o his side during the R U F  leadership race where Sesay 

faced opposition from formidable front aspirants like Mike Lamin, who conditioned RUF 

disarn~anlent ro Sankoh's release from 

75. In facr, from the zommunica 

Kallon, it was clear, and I make th: 

circumstances and comyortmenr of thl: 

instrucrions nor to cooperate and longer 

severe penalties. 

'"esrin~on~ 01 5esay - Tramcripr of IT system d o  
21 Sentencing Judgment, para. 259. 

tions b e ~ e e n  Sankoh and Officers on the ground like 

t inference and concIusion from the surrounding 

Commanders on  rhe grounds that he gave rhen~  

in the process and rhar if they did, they would incur 

76. Such insrructions, coming fro4 Sankoh, their leader who was described as being very 

emaric and who even execured close 

seriously. 

associares like Mobained Taraw~all#~ had to be taken 
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77.  From rhe build up of' events fro1 mid April 2000, it was clear, and I again make this 

conclusion through an  inference from th facts and situation on che ground, rhar the RUF no 4 
longer wanted to conrinue with the disar~ arnent process and rhat thev had received instrucrions i 

upinion, of orders receh'ed from their sup riors, which orders obliged ro carry out under pain of 1 

in rhis regards from the hierarchy ro stop 

as we have found, in the DDR Camp, 

followed by the RUF athcks on UNAMSlL 

severe penalrjes, nor excluding that of 'is execution which in the circumstances and ha\.ing 

regard CO rhe command discipline in the e mo.rlemenc, was nor a strange phenomenon in che 

RUF Orsanisatiun. 
4 

-:he process. The violent Gbao eruprion and intrusion 

demanding the release of disarmed Child Soldiers, 

Staff in Makump, was as a resulc, in my considered 

78. It is therefore, my finding, and. i n  so doing, I dissent from h e  Majority Chamber 

judg~nenr rejecting it,  char the plea for ex cutiug 'Executive Orders' put up by Kallon is very well 

founded and rhat he is further, i n  additi n ro the benefit that has been accorded to him for his 

expression of remorse which the Chambe has endorsed and found as sincere and credible, also 

entitled co rake rhe benefir of further rni gating circumsrances under Article 6(4) ot the Srarute, 

in rhe light of the argument advanced in t is regard. i I 

79. Very contrary to the Majoriq fin i n i 4  chat Kallon has nor established on rhe balance of 

probabilities, that his life was under actua [h rear in the event that he failed to obey these Orders 

from which I, very respectfully dissents, 1 on the contrary, and from the above analysis, do find 

r I 

l 
that he was accing under duress, and  pu want to superior orders and thar he faced a real and 

indeed, a possible execurion i f  he had not executed those orders. 

80. I agree with our general h in this judgment to highlight rhc gravity of some of 

h e  offences for wbich the been cunvicred by alluding to the scale of rheir 

commission and heir particularly on rheir r~~lnerahiliry and their pain 

and suffering for sentence to be imposed. As 1 have already 

mentioned however, extrenie caurion m t be exercised to avoid "double CountingM because the i 
graviry of these offences is, and relying o rhe jurisprudence of tnremarional Criminal Tribunal, 

clearly defined in rhe ingredienrs of the vffence which we have found esrablished and proven 

before arriving at a verdict of guilty. 

n 
12. GBAODEFEN ESUBMlSSION1NMImGATION ? 

8 1. In their submissions in n of his sentence, Learned Lead Counsel for the Gbao 

Defence Team has made a submission thar his client bc accorded n~itigaring 
--p 



circumstances because and inter alia, Gba has been comicted without having fired a single shor 

or having ordered thac a single shot be fire . 1 I 

83. 1 take it racher, to inean rhat lient Gbao, nut having, according to him, fired a shot 

or ordering tlla t a shot be fired, was deserving of a favourable consideration, and indeed, 

eligible for that reason, for taking the of rnitiga ting circuin: -rances. 

82. I do not want to undersand this 

this stage of the proceedings seeking to 

encered against his client. 

84. O n  this issue, the considerably lengrh of rhe sentence which rhe Chamber has 

imposed on Gbao as against the orl~er 2 who were also sentenced on the same counts 

and received higher terms of in the same Joinr Criminal Enterprise, 

sends a clear message. 

submission to mean that Learned Lead Counsel is, a t  

question the guilty verdict which the Chamber has 

85. I say this because Learned Lea Counsel Camme& after all knows and appreciates 

perteccly well, that under the principles t at. governs liability under the Joint Criminal Enterprise 

concept, you could, depcnding on rhe fac ! and circumsmnces, be found guilty of an offence and 

convicted of it wen uvirhout having fired e crin~inal shot or ordered thar one be fired. 

13. DIRECT AND INDIRE PERPETRATORS IN A JOINT CRIMINAL 

E TERPRISE. 4 
86. In the submissions of the Pefe ce Teams and in particular, those of the Gbao Defence 

Team, it has been argued to support th ir plea for mitigating circumstances rhar in our CDF 

decision, we admirred and validated the rgument char the liability and penalr): to be inflicted on 

indirect perpeha tor, like was found in fa our of Accused Persons in the CDF case, should indeed 

Enterprise liability. 

l 
be less than that of the direct perpetr tors of the crimes charged under rhe Joint Criminal 

87. Parado~icaily, I srill have to us here, the recurring example of  rhe horrendous crimes 

which were committed by Sraff Alhaji and rhe insurgent rebel fighters who were under his J 
control and command sr the time of the commission, and which the Chamber has reflected and 

narrated in borh the main and the sente I cing judgmenr in che case and d o  relare the Sraff Alhaji 

siruarion to the precedent of che CDF ca e.  t 
33. 1 consider and am respecthlly f the pinion that the same measure o i  mitigating should, 

in this regard, and on this score, be Jed to the three Convicts in this case. 



14, GLOBAL OR INGLE COUNT SENTENCING 1 
89. Our  Chamber Sentencing Judg lent does not go into this detail. However. in their 

sentencing submissions, the Prosecution s ecifically requested the imposition of a global sentence 

and recommended a speciiic global sente ce of 60 years for the first Accused Sesay, 60 years for 

d ~ e  second Accused and 40 years for the t ird Accused. The  Prosecution however, conceded rhar 

the nature of rhe scnrencing was ar the dis retinn of the Chamber. l I 

90. The Defence Teams did not ta t any particular position on  this issue. In sustaining 

their option for a global sentence, h e  Pr secution cites the I C T I  Appeals Chamher Decision of 

the Nah~mano Case paras 322-325 where the Chamber stared rhar where the crimes ascribed ro 1' 
d ~ e  Accused regardless of rhe~r  characteris tion, form part of a single set of uimes comtnitted in a 

given geogtnphical region during a specif'c period of time, it is appropriate for a single senrence 

to be imposed on all convictions, if d ~ e  T ial Chamber so decides. J I 

91. We, have in the exercise of our discretion in this regard, opted ior a Count by Counr 

sentencing and  ordered the sentences o run concurrently with the rime already served in 

custody, of course credited ro each Accus d. While I make no  particular preference Cot one or the 

Chamber for a decision. 

1 
other sentencing method, this decision ighlights the fact thac it is an option to be left to che 

92. It now stands in the jurirpnlde$ec of lntcrnarionnl Criminal Tribunals, including rhsr 

of the Appeals Chamher of the Special ourt fut Sierra Leone, rhe Chamber if it so decides can 

impose either a global sentence or a ount by Count sentence and order it to run either 

concurrently or  cunsecutively. l I 

Rzquar Jor lndulgencc 

93. I would first of all crave the in lgence o i  any reader of this opinion for the absence or t inaccurate foomoting which is necessaq in the articulations of this text. This is due  to the fact 

dlat at d ~ e  time of filing this Judgement nd  Opinion rodaA the IT system is our of order. In view 

of the precipitated nature of this filing W i d )  is due to circu mstxnccs independent of my mnttol, 

I imagine that a corrigendum o n  rhe I footnoting and orhet minor editorial correcrions will 

bccome necessary afrer rhc filing and pu of the Sentencing Judgement and this Separate 

Concurring and Partially Dissenting Dpi 



Done at Freetown, Sierra Leone, this 8'h 
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