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Burden of proof/Persecution on political grounds

Key facts (as reflected in the decision): [No more than 200 words]

The IC lodged an appeal against the decision of the Court of Appeal confirming the denial of his
application for international protection issued by the Territorial Commission of Gorizia.




Key considerations of the court (translate key considerations (containing relevant legal reasoning)
of the decision; include numbers of relevant paragraphs; do not summarize key considerations)
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The Court examines the reasoning behind the appeal presented by the applicant, claiming the incorrect
behaviour of the Court of Appeal judge, who omitted to take into consideration the documents
substantiating the international protection application, namely a newspaper article where it is described
how the applicant himself has been victim of a reprisal by an armed group because of his opinions.
The Court agrees with the above mentioned reasoning.

In fact, according to EU Directive 2004/83/EC, both the administrative authority in charge of the exam
of the application and the judicial authorities have an active role in the instruction of the application, a
role which differs from the ordinary civil trial principles, founded on the possibility of acquiring
information and all the necessary documents.

Therefore, the judge has a duty of cooperation in the scrutiny of relevant facts with regard to the
recognition of refugee status, and he/she has wider inspection powers.

The position of the Court of Appeal judge, who decided to ignore the documents substantiating the
application for the only reason that they were written in English, has to be considered contrary to the
above-mentioned duty of cooperation, aiming indeed at compensating the possible lack or weakness of
the elements of evidence presented by the applicant.

Moreover, the Court reminds that in the Italian system there is no obstacle in using documents in a
foreign language during a trial, since the obligation to use the Italian language only refers to the
procedural acts strictu sensu.

Outcome: The Court remands the decision to the Court of Appeal of Trieste with different judges.

Other comments or references (for example, links to other cases, does this decision replace a
previous decision?)

- Italian Supreme Court (Corte di Cassazione), no. 27310, 2008/11/17
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