In the name of Allah, Most Gracious, Most
Merciful

The State Council
Administrative Court of Justice
First Constituency

Draft of the Rationale and Verdict
of 5 July 2010 session
Filed by: Zahra Soliman Ahmed
Against:

1- Mohamed Hosni Mubarak, in his

capacity as President of the
Republic
2- Habib Al-Adly, in his capacity as
Minister of Interior

3- Ahmed Abol-Gheit, in capacity as

Minister of Foreign Affairs

Incidents

The plaintiff filed her plea — registered in
this court 10 April 2010 — in which she
requested the urgent halting of the decision
to deport her husband, Isaac Fadl Ahmed
Dafullah to Sudan; as well as related
requests including: his release and
permission to allow him to resume his
asylum to Egypt; the execution of the draft
ruling without notification; and the
cancellation of the challenged decree and
its related consequences.

The plaintiff, in the explanation of her plea,
has stated that she and her husband Isaac
Fadl Ahmed Dafullah are Sudanese
nationals residing in Egypt since 2005 as
refugees, in accordance with their refugee
residence permits. She further stated that
she and her husband have four children,
and that her husband was arrested and
taken to al-Qanater prison. She was
notified of his transfer to al-Khalifa
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deportation prison on 7 April 2010 and
from there to Aswan for his deportation to
Sudan. The plaintiff described the
challenged decree as a violation of
international refugee protection
conventions. She stated that it was invalid
because her husband’s residence permit
remained in effect until 28 June 2010 and
had not expired at the time of his arrest.
She stated that he had not committed any
wrongs, and that his deportation could
result in the loss of his life or freedom. The
plaintiff further stated, that all elements
required to halt the implementation of the
ruling are present in this case. In the plea’s
closing remarks, the plaintiff requested that
a ruling be granted in line with her
requests.

In consideration of this urgent case, a
session was held on 15 April 15 2010,
where the plaintiff filed two documents.
The court reviewed the case —as evident in
the session transcript and at the session of
May 4" 2010 the State’s counsel
introduced his documents and defense
memorandum and in his closing, requested
that the dismissal of the two aspects of the
plea. At the session of June 1% 2010, the
plaintiff filed a docket of exhibits and the
defense memorandum in which she
reiterated her demands. The court
adjourned the case to July 5" 2010 at
which time a ruling would be awarded.
The court permitted memoranda to be
introduced within the intervening two
weeks. By the due date, no memoranda had
been introduced.

Because of a change in the court’s
composition the court decided to allow
both parties to represent their pleas in
today’s session. The court issue its ruling at
the end of the session, and it was issued
and its draft was saved including the
rationale of the ruling.
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The Court

Having considered the documents, listened
to the pleading, and after debate:

Whereas the plaintiff is requesting an
urgent cancellation of the decree of
deportation for her husband Isaac Fadl
Ahmed Dafullah to Sudan — along with the
consequences that would follow such
deportation — as well as the execution of
the ruling as per its draft and without
notifications, and the cancellation of the
challenged decree and its related
consequences,

Since the lawsuit has met the procedural
requirements, it is therefore accepted in
terms of its subject; and since the request is
a the halt of the challenged administrative
decree; the elements of seriousness and
urgency; such decree should be prima facie
illegal with a likelihood of being cancelled,
and if executing the decree would lead to
irreversible consequences.

As for the seriousness element, article 41 in
the constitution stipulates that “Individual
freedom is a natural right and safeguarded
and inviolable. Save for the case of
flagrans delictum, no person may be
arrested, inspected, detained or his freedom
restricted or prevented from free movement
except under an order necessitated by
investigations and preservation of the
security of the society. Such order shall be
given by the competent judge or the public
prosecution in accordance with the
provisions of the law”, while article (151)
of the constitution stipulates that “The
president of republic shall conclude treaties
and communicate them to the People's
Assembly, accompanied with a suitable
clarification. They shall have the force of
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law upon being concluded, ratified and
published according to established
procedure”.

Article number 1 of the presidential decree
number 89 of 1960 on the access, residence
and exit of aliens in the Egyptian territory,
amended by the law number 88 of 2005
stipulates that “Anyone who is not an
Egyptian national is considered a aliens
under the provisions of this law”, while
article 16 of the same Act mentions that
“Every alien resident at the Arab Republic
of Egypt shall acquire a residence visa
permit, and shall leave Egypt as soon as
this permit is expired”.

Article number 25 of the same Act
stipulates that “the Minister of Interior may
issue a decree to expel aliens”. The second
Article 31 of the same Act says that
“Director of the Passport and Foreign
Emigration Administration may order the
deportation of aliens who do not acquire a
special residence status under the following
conditions:

1. Illegally entering the country, or
entering it without acquiring a
residence permit after the expiry of
the duration of residence stipulated
in his entry visa.

2. Violation of the purpose for which
he came to the country.

3. Not leaving the country within 15
days as of notifying him of
rejecting the renewal of his
residence permit or granting it.

In this concern, the mentioned director of
administration may order the alien to
remain in custody or place him under house
arrest and give him a renewable time limit
to leave the country until the deportation
proceedings are completed”.
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Article 31 of the United Nations
Convention Relating to the Status of
Refugees signed in Geneva on July 28th,
1956, agreed by Egypt as per the
Presidential decree number 331 of 1980 on
June 28th, 1981, stipulates that: “The
Contracting States shall not impose
penalties, on account of their illegal entry
or presence, on refugees who, coming
directly from a territory where their life or
freedom was threatened”, while article 32
of the mentioned convention stipulates that
“1. The Contracting States shall not expel a
refugee lawfully in their territory save on
grounds of national security or public
order. 2. The expulsion of such a refugee
shall be only in pursuance of a decision
reached in accordance with due process of
law. Except where compelling reasons of
national security otherwise require, the
refugee shall be allowed to submit evidence
to clear himself, and to appeal to and be
represented for the purpose before
competent authority or a person or persons
specially designated by the competent

authority.
Article 33 of the same international
convention points out that “1. No

contracting state shall expel or return a
refugee in any manner whatsoever to the
frontiers of territories where his life or
freedom would be threatened on account of
his race, religion, nationality, membership
of a particular social group or political
opinion. 2. The benefit of the present
provision may not, however, be claimed by
a refugee whom there are reasonable
grounds for regarding as a danger to the
security of the country in which he is, or
who, having been convicted by a final
judgment of a particularly serious crime,
constitutes a danger to the community of
that country”.

Article 13 of the United Nations Covenant
on Civil and Political Rights, adopted b%/
the General Assembly on December 16",
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1966, and agreed by the presidential decree
number 536 of 1981 stipulates the
following: “An alien lawfully in the
territory of a State Party to the present
Covenant may expelled therefrom only in
pursuance of a decision reached in
accordance with law and shall, except
where compelling reasons of national
security otherwise require, be allowed to
submit the reasons against his expulsion
and to have his case reviewed by, and be
represented for the purpose before, the
competent authority or a person or persons
especially designated by the competent
authority”.

Whereas this marks that the constitution
has guaranteed personal liberties of each
individual and regarded it as a natural right,
and prohibited arresting or searching of
such individual unless in arrested in
flagrante delicto remanding him in custody
or limiting his liberty in any manner or
hindering his movement, unless ordered by
the competent judge or public prosecution
in accordance with the law. The lawmaker
has regulated the entry, residence and exit
of aliens into the Arabic Republic of Egypt,
and considered anyone who is not an
Egyptian national as an alien who has to
acquire a residence permit and to leave
Egypt as soon as it is expired. Also, the
lawmaker gave the authority to the
Minister of Interior to expel the aliens, as
well as to the director of the Passports,
Immigration and Citizenship Authority to
order the expulsion of non-special
residence status aliens if illegally entered
the country, didn’t acquire a residence
permit after the expiry of the duration
stipulated at the entry visa or violated the
purpose for which he acquired the visa, or
if he refused to leave the country within 15
days from being notified of rejecting his
request to acquire or renew the residence
permit. The constitution has stipulated in
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article 151 the status of the international
conventions signed and ratified by Egypt,
and disseminated at different sources of
legislation and given the force of law. The
UN Covenant on Civil and Political Rights
(article 13) has made it due to provide
protection for aliens upon expelling them
from the states in which they stay;
prohibiting the expulsion of legally-
residing aliens unless upon a decree and in
line with the law, and after allowing the
alien to submit the reasons against his
expulsion, unless there were security
reasons that justify this expulsion. The
Covenant requires that the expulsion case
should be reviewed by the competent
authorities; be it the judiciary or any
agency decided by the State, and to be
represented for the purpose before that
agency. In addition, the Covenant gave
special attention to the refugees who were
pushed to seek refuge at another state by
the circumstances in their respective
countries. The UN Convention Relating to
the Status of Refugees signed in Geneva on
July 28th, 1951 also required that no
penalties, on account of their illegal entry
or presence, shall be imposed on refugees
who are coming directly from a territory
where their life or freedom was threatened,
and also required the signatory states not to
expel any refugee who enjoys a legal status
in its territory unless on ground of national
security or public order. In case of reasons
that justify expulsion, the convention
required that the decree is made in line with
the legal procedure of the country, allowing
the refugee to introduce his proof of
innocence and allowing him also to the
right to review the decree before a state
authority, enabling him to assign someone
to plead for him. The convention also
prohibited the expulsion or returning of a
refugee in any manner whatsoever to the
frontiers of territories where his life or
freedom would be threatened on account of
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his race, religion, nationality, membership
of a particular social group or political
opinion, unless regarded as a danger to the
security of the country in which he is, or
who, having been convicted by a final
judgment of a particularly serious crime,
constitutes a danger to the community of
that country.

Based on a primary assessment of the
documents and the “Temporary asylum-
seeker registration card” issued by the
United Nations High Commissioner for
Refugees (UNHCR) in Cairo, attached to
the portfolio introduced by the plaintiff as
per the session on April 15" 2010, it
appears that Mr. Isaac Fadl Ahmed
Dafullah, a Sudanese national with
passport number B0303887 has arrived in
Egypt on March 26" 2004 and was
registered at UNHCR on April 4" 2010
(file number 1328/2004), and his most
recent UNHCR-issued ID dates back to
May 11" 2009. It appears also from the
registration ID of the wife that she is a
Sudanese national who arrived in Egypt on
March 26", 2004, and was registered with
file number 1328/2004, and acquired her
ID from UNHCR on December 17", 2009,
including accompanying four children of
hers. She also has acquired a temporary
residence permit from the Passport,
Immigration and Citizenship Authority on
January 21%, 2010 that expires on June 28",
2010, which included her children
Mohamed, Maher and Malaz. Whereas the
Administration has stated in the
information memo attached to the letter of
the Director of the General Directorate of
Legal Affairs at the Ministry of Interior
dated on April 19" 2010, that within
September 2009, Isaac Fadl Ahmed
Dafullah has been detected without an ID
as he was suspected, this taking place at
Sheikh Zewaid city at North Sinai, based
on intelligence that he was intending to
infiltrate the border to Israel. He said that
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he arrived in Egypt about five years ago to
flee the civil war in Darfur territory and
worked as a street hawker, and that the
Regional Mission of UNHCR sent a plea to
the Ministry of Foreign Affairs in order not
to deport the mentioned person based on
the fact that he is registered at UNHCR as a
refugee, and that the deportation was halted
and he was held in custody at al-Qanater
prison, allowing representatives  of
UNHCR to meet with him in order to
complete his documents for resettlement at
another country, and that the mentioned
person used his asylum in Egypt as a way
to infiltrate to Israel.

Apparently and based on the documents
available, Mr. Isaac Fadl Ahmed Dafullah
“husband of the plaintiff” is a refugee in
Egypt as per the details mentioned, and that
the allegations of the administration about
his intention to infiltrate to Israel are
baseless and lacks proof, and cannot stand
as an appropriate justification for the
challenged decree of deportation. Whereas
it does not appear — based on the
documents presented — that the mentioned
refugee has jeopardized the security of
Egypt or has been a threat to its security, or
convicted with a due sentence as a result of
committing a crime that represents a threat
to the Egyptian society; therefore the
decree of deportation outside Egypt is —
according to the present documents — lacks
an appropriate rationale, and will be
probably cancelled upon issuance of the
ruling for the case; which fulfils the
seriousness element required to decide on
halting the execution of the decree.

With regards to the element of urgency, it
can be found given that the execution of the
challenged decree of deporting the
mentioned refugee may result in
jeopardizing his liberty and life, as well as
disrupting the unity of his family and
separating him from his wife and children.
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Whereas the plea for halting the execution
of the challenged decree meets the two
elements, the court rules to halt the
execution of the challenged decree of
deportation of Isaac Fadl Ahmed Dafullah
to outside the Arab Republic of Egypt
along with related consequences, notably
releasing him from custody and resuming
his asylum in Egypt.

Whereas the plaintiff asked that the ruling
would be executed in draft and without
notification, given meeting the conditions
stipulated in article 286 of the Procedural
Law allowing the court to carry out the
ruling as per its draft and without
notification, and whereas whoever loses the
case affords the costs in accordance with
article 148 of the law of pleadings,

For aforementioned reasons:

The Court rules to accept the claim
in form, and to halt the execution of
the challenged decree and related
consequences as detailed in the
reasons, and orders the
administration to pay the fees, and to
execute the ruling as per the draft
and without notification, and to refer
the claim to the State Commissioners
Authority to prepare a legal opinion
in the request of cancellation.
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