Recommended Principles and Guidelines on Human Rights and Human
Trafficking (excerpt)®

Recommended Principles on Human Rights and Human Trafficking?

The primacy of human rights

1. The human rights of trafficked persons shall be at the centre of all efforts
to prevent and combat trafficking and to protect, assist and provide redress
to victims.

2. States have a responsibility under international law to act with due
diligence to prevent trafficking, to investigate and prosecute traffickers and
to assist and protect trafficked persons.

3. Anti-trafficking measures shall not adversely affect the human rights and
dignity of persons, in particular the rights of those who have been
trafficked, and of migrants, internally displaced persons, refugees and
asylum-seekers.

Preventing trafficking

4.  Strategies aimed at preventing trafficking shall address demand as a root
cause of trafficking.

5. States and intergovernmental organizations shall ensure that their
interventions address the factors that increase vulnerability to trafficking,
including inequality, poverty and all forms of discrimination.

6. States shall exercise due diligence in identifying and eradicating public-
sector involvement or complicity in trafficking. All public officials
suspected of being implicated in trafficking shall be investigated, tried
and, if convicted, appropriately punished.

Protection and assistance

7.  Trafficked persons shall not be detained, charged or prosecuted for the
illegality of their entry into or residence in countries of transit and
destination, or for their involvement in unlawful activities to the extent
that such involvement is a direct consequence of their situation as
trafficked persons.

8. States shall ensure that trafficked persons are protected from further
exploitation and harm and have access to adequate physical and
psychological care. Such protection and care shall not be made conditional
upon the capacity or willingness of the trafficked person to cooperate in
legal proceedings.

! Text presented to the Economic and Social Council as an addendum to the report of the United

Nations High Commissioner for Human Rights (E/2002/68/Add. 1).
http://www.unhchr.ch/huridocda/huridoca.nsf/(Symbol)/E.2002.68.Add.1.En?Opendocument .

% The term “trafficking”, as used in the present Principles and Guidelines, refers to the recruitment,
transportation, transfer, harbouring or receipt of persons, by means of the threat or use of force or other
forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a position of
vulnerability or of the giving or receiving of payments or benefits to achieve the consent of a person
having control over another person, for the purpose of exploitation. Exploitation shall include, at a
minimum, the exploitation of the prostitution of others or other forms of sexual exploitation, forced
labour or services, slavery or practices similar to slavery, servitude or the removal of organs. Source:
Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children,
supplementing the United Nations Convention against Transnational Organized Crime (article 3 (a)).
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Legal and other assistance shall be provided to trafficked persons for the
duration of any criminal, civil or other actions against suspected
traffickers. States shall provide protection and temporary residence permits
to victims and witnesses during legal proceedings.

Children who are victims of trafficking shall be identified as such. Their
best interests shall be considered paramount at all times. Child victims of
trafficking shall be provided with appropriate assistance and protection.
Full account shall be taken of their special vulnerabilities, rights and
needs.

Safe (and, to the extent possible, voluntary) return shall be guaranteed to
trafficked persons by both the receiving State and the State of origin.
Trafficked persons shall be offered legal alternatives to repatriation in
cases where it is reasonable to conclude that such repatriation would pose
a serious risk to their safety and/or to the safety of their families.

Criminalization, punishment and redress

States shall adopt appropriate legislative and other measures necessary to
establlshA as criminal offences, trafficking, its component acts® and related
conduct.

States shall effectively investigate, prosecute and adjudicate trafficking,
including its component acts and related conduct, whether committed by
governmental or by non-State actors.

States shall ensure that trafficking, its component acts and related offences
constitute extraditable offences under national law and extradition treaties.
States shall cooperate to ensure that the appropriate extradition procedures
are followed in accordance with international law.

Effective and proportionate sanctions shall be applied to individuals and
legal persons found guilty of trafficking or of its component or related
offences.

States shall, in appropriate cases, freeze and confiscate the assets of
individuals and legal persons involved in trafficking. To the extent
possible, confiscated assets shall be used to support and compensate
victims of trafficking.

States shall ensure that trafficked persons are given access to effective and
appropriate legal remedies.

® For the purposes of the present Principles and Guidelines, the “component acts” and “component
offences” of trafficking are understood to include the recruitment, transportation, transfer, harbouring
or receipt of persons over eighteen years of age by means of threat, force, coercion or deception for the
purpose of exploitation. The recruitment, transportation, transfer, harbouring or receipt of a person
under eighteen years of age constitute component acts and component offences of trafficking in
children. Source: Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women
and Children, supplementing the United Nations Convention against Transnational Organized Crime,
articles 3 (a) and 3 (c).

* For the purposes of the present Principles and Guidelines, conduct and offences “related to”
trafficking are understood to include: exploitation of the prostitution of others or other forms of sexual
exploitation, forced labour or services, slavery or practices similar to slavery and servitude. Source:
Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children,
supplementing the United Nations Convention against Transnational Organized Crime, article 3 (a).



Selected Recommended Guidelines on Human Rights and Human Trafficking

Guideline 1: Promotion and protection of human rights

Violations of human rights are both a cause and a consequence of
trafficking in persons. Accordingly, it is essential to place the
protection of all human rights at the centre of any measures taken to
prevent and end trafficking. Anti-trafficking measures should not
adversely affect the human rights and dignity of persons and, in
particular, the rights of those who have been trafficked, migrants,
internally displaced persons, refugees and asylum-seekers.

States and, where applicable, intergovernmental and non-
governmental organizations, should consider:

1.  Taking steps to ensure that measures adopted for the purpose of preventing
and combating trafficking in persons do not have an adverse impact on the
rights and dignity of persons, including those who have been trafficked.

2. Consulting with judicial and legislative bodies, national human rights
institutions and relevant sectors of civil society in the development,
adoption, implementation and review of anti-trafficking legislation,
policies and programmes.

3. Developing national plans of action to end trafficking. This process should
be used to build links and partnerships between governmental institutions
involved in combating trafficking and/or assisting trafficked persons and
relevant sectors of civil society.

4. Taking particular care to ensure that the issue of gender-based
discrimination is addressed systematically when anti-trafficking measures
are proposed with a view to ensuring that such measures are not applied in
a discriminatory manner.

5.  Protecting the right of all persons to freedom of movement and ensuring
that anti-trafficking measures do not infringe upon this right.

6. Ensuring that anti-trafficking laws, policies, programmes and interventions
do not affect the right of all persons, including trafficked persons, to seek
and enjoy asylum from persecution in accordance with international
refugee law, in particular through the effective application of the principle
of non-refoulement.

7.  Establishing mechanisms to monitor the human rights impact of anti-
trafficking laws, policies, programmes and interventions. Consideration
should be given to assigning this role to independent national human rights
institutions where such bodies exist. Non-governmental organizations
working with trafficked persons should be encouraged to participate in
monitoring and evaluating the human rights impact of anti-trafficking
measures.

8. Presenting detailed information concerning the measures that they have
taken to prevent and combat trafficking in their periodic reports to the
United Nations human rights treaty-monitoring bodies.”

> The human rights treaty-monitoring bodies include the Human Rights Committee; the Committee on
Economic, Social and Cultural Rights; the Committee on the Elimination of Discrimination against



9. Ensuring that bilateral, regional and international cooperation agreements
and other laws and policies concerning trafficking in persons do not affect
the rights, obligations or responsibilities of States under international law,
including human rights law, humanitarian law and refugee law.

10. Offering technical and financial assistance to States and relevant sectors of
civil society for the purpose of developing and implementing human
rights-based anti-trafficking strategies.

Guideline 2: Identification of trafficked persons and traffickers

Trafficking means much more than the organized movement of
persons for profit. The critical additional factor that distinguishes
trafficking from migrant smuggling is the presence of force, coercion
and/or deception throughout or at some stage in the process — such
deception, force or coercion being used for the purpose of exploitation.
While the additional elements that distinguish trafficking from
migrant smuggling may sometimes be obvious, in many cases they are
difficult to prove without active investigation. A failure to identify a
trafficked person correctly is likely to result in a further denial of that
person’s rights. States are therefore under an obligation to ensure that
such identification can and does take place.

States are also obliged to exercise due diligence in identifying
traffickers,® including those who are involved in controlling ‘and
exploiting trafficked persons.

States and, where applicable, intergovernmental and non-
governmental organizations, should consider:

1. Developing guidelines and procedures for relevant State authorities and
officials such as police, border guards, immigration officials and others
involved in the detection, detention, reception and processing of irregular
migrants, to permit the rapid and accurate identification of trafficked
persons.

2. Providing appropriate training to relevant State authorities and officials in
the identification of trafficked persons and correct application of the
guidelines and procedures referred to above.

3. Ensuring cooperation between relevant authorities, officials and non-
governmental organizations to facilitate the identification and provision of
assistance to trafficked persons. The organization and implementation of
such cooperation should be formalized in order to maximize its
effectiveness.

4. ldentifying appropriate points of intervention to ensure that migrants and
potential migrants are warned about possible dangers and consequences of
trafficking and receive information that enables them to seek assistance if
required.

5. Ensuring that trafficked persons are not prosecuted for violations of
immigration laws or for the activities they are involved in as a direct
consequence of their situation as trafficked persons.

Women; the Committee on the Elimination of Racial Discrimination; the Committee against Torture;
and the Committee on the Rights of the Child.

® The term “traffickers”, where it appears in the present Principles and Guidelines, is used to refer to:
recruiters; transporters; those who exercise control over trafficked persons; those who transfer and/or
maintain trafficked persons in exploitative situations; those involved in related crimes; and those who
profit either directly or indirectly from trafficking, its component acts and related offences.



Ensuring that trafficked persons are not, in any circumstances, held in
immigration detention or other forms of custody.

Ensuring that procedures and processes are in place for receipt and
consideration of asylum claims from both trafficked persons and smuggled
asylum seekers and that the principle of non-refoulement is respected and
upheld at all times.

Guideline 6: Protection and support for trafficked persons

The trafficking cycle cannot be broken without attention to the rights
and needs of those who have been trafficked. Appropriate protection
and support should be extended to all trafficked persons without
discrimination.

States and, where applicable, intergovernmental and non-
governmental organizations, should consider:

Ensuring, in cooperation with non-governmental organizations, that safe
and adequate shelter that meets the needs of trafficked persons is made
available. The provision of such shelter should not be made contingent on
the willingness of the victims to give evidence in criminal proceedings.
Trafficked persons should not be held in immigration detention centres,
other detention facilities or vagrant houses.

Ensuring, in partnership with non-governmental organizations, that
trafficked persons are given access to primary health care and counselling.
Trafficked persons should not be required to accept any such support and
assistance and they should not be subject to mandatory testing for diseases,
including HIV/AIDS.

Ensuring that trafficked persons are informed of their right of access to
diplomatic and consular representatives from their State of nationality.
Staff working in embassies and consulates should be provided with
appropriate training in responding to requests for information and
assistance from trafficked persons. These provisions would not apply to
trafficked asylum-seekers.

Ensuring that legal proceedings in which trafficked persons are involved
are not prejudicial to their rights, dignity or physical or psychological
well-being.

Providing trafficked persons with legal and other assistance in relation to
any criminal, civil or other actions against traffickers/exploiters. Victims
should be provided with information in a language that they understand.

Ensuring that trafficked persons are effectively protected from harm,
threats or intimidation by traffickers and associated persons. To this end,
there should be no public disclosure of the identity of trafficking victims
and their privacy should be respected and protected to the extent possible,
while taking into account the right of any accused person to a fair trial.
Trafficked persons should be given full warning, in advance, of the
difficulties inherent in protecting identities and should not be given false
or unrealistic expectations regarding the capacities of law enforcement
agencies in this regard.

Ensuring the safe and, where possible, voluntary return of trafficked
persons and exploring the option of residency in the country of destination
or third-country resettlement in specific circumstances (e.g. to prevent
reprisals or in cases where re-trafficking is considered likely).



8. In partnership with non-governmental organizations, ensuring that
trafficked persons who do return to their country of origin are provided
with the assistance and support necessary to ensure their well-being,
facilitate their social integration and prevent re-trafficking. Measures
should be taken to ensure the provision of appropriate physical and
psychological health care, housing and educational and employment
services for returned trafficking victims.

Guideline 7: Preventing trafficking

Strategies aimed at preventing trafficking should take into account
demand as a root cause. States and intergovernmental organizations
should also take into account the factors that increase vulnerability to
trafficking, including inequality, poverty and all forms of
discrimination and prejudice. Effective prevention strategies should be
based on existing experience and accurate information.

States, in partnership with intergovernmental and non-governmental
organizations and where appropriate, using development cooperation
policies and programmes, should consider:

1. Analysing the factors that generate demand for exploitative commercial
sexual services and exploitative labour and taking strong legislative, policy
and other measures to address these issues.

2. Developing programmes that offer livelihood options, including basic
education, skills training and literacy, especially for women and other
traditionally disadvantaged groups.

3. Improving children’s access to educational opportunities and increasing
the level of school attendance, in particular by girl children.

4.  Ensuring that potential migrants, especially women, are properly informed
about the risks of migration (e.g. exploitation, debt bondage and health and
security issues, including exposure to HIV/AIDS) as well as avenues
available for legal, non-exploitative migration.

5. Developing information campaigns for the general public aimed at
promoting awareness of the dangers associated with trafficking. Such
campaigns should be informed by an understanding of the complexities
surrounding trafficking and of the reasons why individuals may make
potentially dangerous migration decisions.

6. Reviewing and modifying policies that may compel people to resort to
irregular and vulnerable labour migration. This process should include
examining the effect on women of repressive and/or discriminatory
nationality, property, immigration, emigration and migrant labour laws.

7. Examining ways of increasing opportunities for legal, gainful and non-
exploitative labour migration. The promotion of labour migration by the
State should be dependent on the existence of regulatory and supervisory
mechanisms to protect the rights of migrant workers.

8.  Strengthening the capacity of law enforcement agencies to arrest and
prosecute those involved in trafficking as a preventive measure. This
includes ensuring that law enforcement agencies comply with their legal
obligations.

9. Adopting measures to reduce vulnerability by ensuring that appropriate
legal documentation for birth, citizenship and marriage is provided and
made available to all persons.



