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ORDERS

(1) The application filed on 20 August 2012 is dismikse
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FEDERAL MAGISTRATES
COURT OF AUSTRALIA
AT SYDNEY

SYG 1794 of 2012

SZRSN
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

Introduction and background

1.

This is an application to review a decision of fRefugee Review
Tribunal (Tribunal) made on 30 June 2012. The Tduaffirmed a
decision of a delegate of the Minister not to grdm applicant a
protection visa. The applicant is from New Zealamd had claimed
protection because of a fear of violence in Newld@®h He also made
clear that he wanted to remain in Australia with ¢hildren and that he
does not have family or friends in New Zealand, ragsom his

estranged father. This case raises issues in plarticabout

complementary protection in circumstances of forsegdaration of a
parent from his children.

The following statement of background facts is \dedli from the initial
submissions of the Minister filed on 18 October 20hAnd
supplementary submissions filed on 7 February 2013.
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10.

The applicant is a male citizen of New Zealand bonn18 January
1984

The applicant arrived in Australia on 13 July 199Hen he was 11
years of age, with his mother and brothé@n the same day, the
applicant was granted a subclass TY 444 (Speci&g0ay) visa®

On 18 October 2010, following a term of imprisonintm the offence
of robbery with an offensive weapon, the applicastibclass TY 444
visa was cancelled on character grounds, pursuwarg.5301 of the
Migration Act 1958(Cth) (Migration Act)? This decision took account
of considerations relating to separation of the iffarand the best
interests of the children, in accordance with Marigl Direction
No.41 and Australia’s international obligations.

The applicant sought review of that cancellatiocislen before the
Administrative Appeals Tribunal (AAT), but was uesessful.

The applicant appealed the decision of the AAThw kederal Court of
Australia, but was again unsuccesful

The applicant also made an application for Ministeintervention
under s.417 of the Migration Act, but that applicatwas denied.

The applicant’s bridging visa E ceased on 22 M&@h2, upon which
the applicant was detained at Villawood Immigrati@etention
Centre!

On 2 May 2012, the applicant lodged an applicatmna protection
visa® and claimed that:

! Court Book (CB) 13-14

% Tribunal’'s Reasons at [105], [110] (CB 242): CB 18

% Protection (Class XA) Visa Decision Record, pad€R 74); CB 50

* Protection (Class XA) Visa Decision Record, page(CB 74); CB 50, 55. The applicant
unsuccessfully sought review of the cancellatiocisien before the TribunaMuliaga v Minister for
Immigration and Citizenshi2010] AATA 1034 (21 Dec 2010). The applicant wassuccessful in
appealing the Tribunal's decisioMuliaga v Minister for Immigration and Citizensh[g011] FCA
1168 (17 June 2011). A request for ministerial rvgéation under s.417 of the Migration Act was

denied.

®[2010] AATA 1034 (21 December 2010)
®[2011] FCA 1168 (17 June 2011)
" Protection (Class XA) Visa Decision Record, p B(Z5)

8 CB 2ff
°CB 20
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11.

12.

13.

14.

15.

a) he wants to remain in Australia because his childiiee in
Australia, he wants to be with them, and needseip his de-
facto wife with the care of the children;

b) he does not have family or friends in New Zealand;

c) his father lives in New Zealand, but he is notamtact with him,
nor does he wish to be so;

d) he has not returned to New Zealand since his &invaustralia,;

e) he does not have any skills or employment historgdsist him
gain employment;

f)  he has a criminal record;

g) he will not be able to find a job, accommodationsarvive in
New Zealand;

h) there is violence in New Zealand.
On 10 May 2012, the delegate refused the applicatio

The applicant applied to the Tribunal for reviewtlod original decision
on 18 May 2012!

By letter dated 25 May 2012, the applicant waste/ito appear before
the Tribunal on 4 June 2012.

The applicant and his representative attendedehearig scheduled for
4 June 2012° which was adjourned in order to give the applicamt
opportunity to respond to information put to himthg Tribunaf*

By letter dated 4 June 2012, the applicant wadedvio appear before
the Tribunal on 18 June 2012which hearing the applicant and his
representative attended.

1 cB 83.

11 CB 85ff.
12¢B 100.
13 CB 105.
14 CB 106-107. Tribunal’s reasons at [58]-[64] (CB02Z31).
15cB 114.
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16. At the hearing of 4 June 2012, the applicant inéiddhat the claims in
his protection visa application were still his otgi, that nothing had
been left out, that there was nothing further tretvould like to claim,
and that he did not have any further documentsibmit*® However,
at the hearing of 18 June 2012, the applicant stikaina number of
documents; including a Violent Offenders Therapeutic Program
Treatment Reporf which the Tribunal subsequently acceptéd.

The decision of the Tribunal

17. On 30 June 2012, the Tribunal affirmed the decisioder review. The
Tribunal made the following significant findings:

a) The applicant has not experienced any harm in Neatand”’.

b) As a result, the Tribunal does not accept the eaptis claims
regarding future harm from his father and membédsiofamily
in New Zealand. There is not a real chance ofidserharm” to
the applicant from his father or famfly

c) The applicant’s claim that he does not have argnfls in New
Zealand is not a Convention-related cl&im

d) The applicant has the skills, experience, and rabtm to gain
employment in New Zealaft

e) There is no evidence to indicate that the appliteast a criminal
record in New Zealand. As a result, there is nogad chance of
any discrimination in, and the applicant will belealio find
relevant, employment in New Zealdfd

f)  The applicant will be able to find appropriate anooodatio”.

®Tribunal’s reasons at [30], [124] (CB 230, 244).

"Tribunal’s reasons at [95] (CB 240). These documant found at CB 50-65, 119-218.
18 CB 119. Tribunal's reasons at [67] (CB 235-6),198 (CB 240).

19 Tribunal’s reasons at [125] (CB 244).

20 at [139], [143], [157]

2L at [144], [157]

22 3t [146]

2 at [147]

2 at [148]

% at [149]
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g) Any possible harm from gangs or other sources iw Mealand
would be random, and not involve systematic androiisnatory
conduct. The risk is faced by the population gaiheand not by
the applicant personally. There is not a real chathat the
applicant will face any direct harm from these sesrin New
Zealand®.

h) There is no evidence to support the claim thatNbe Zealand
authorities cannot or will not protect the applicaand New
Zealand has low levels of police corruption andeetie
government mechanisms to investigate and punisidants of
corruption. There is not a real chance that thdiegg will be
persecuted based on a discriminatory denial orhelthing of
State protection for a Convention reaSon

I)  The applicant has a place to go where there arpl@&thom he
once knew, and in a city (Wellington) in which heell for his
first 11 years. There is no real chance that th@ict will self-
harm in the reasonably foreseeable fufttire

])  The Tribunal does not accept, either individuallycomulatively,
that the applicant has a well-founded fear of bgiagsecuted for
a Convention reason if he returns to New Zealansl apin the
reasonably foreseeable future. The applicant isanperson to
whom Australia has protection obligations under th@51
Convention relating to the Status of Refugees (feds
Convention) as referred to in 5.36(2)(a) of the fdiipn Act®,

18. The Tribunal was not satisfied that the informatibefore it was
sufficient to establish that, as a necessary arebéeable consequence
of the applicant being removed from Australia toMN@ealand, there is
a real risk that he will suffer “significant harma’s defined in s.36(2A)
of the Migration Act. The Tribunal also found thiae applicant is not
a person to whom Australia has protection obligetiounder
s.36(2)(aa) of the Migration A%

%6 at [150]
" at [152]
28 at [154], [156]
2 at [158], [162]
0 at [159]
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The judicial review application

19.

20.

21.

These proceedings began with a show cause appfhcéted on 20
August 2012. The applicant continues to rely upuat application.
There are three grounds in that application:

1. When the Tribunal made its decision on 30 J2@&2 to
affirm the delegate’s decision, it was made in demf
procedural fairness and natural justice to me.

2. Procedures that were required to be followedhi& making
of the decisions in accordance with the Migratiort A958
were not observed or complied with.

3.  The Tribunal constructively failed to exeraiBscretion.

The applicant required an extension of time fordpelication, which
was consented to by the Minister and which | grdnte

The matter came before me for hearing on 25 Oct@b&R. At that
hearing, while it was apparent that there appetréd® no substance in
relation to Grounds 1 and 2, there was an issueelstion to the
complementary protection criterion in relation tooGnd 3 because the
Tribunal’s reasons did not address the issue ottimsequences of the
separation of the applicant from his children. al/g the applicant the
opportunity to amend his application and to provideitten
submissions. He has not taken up that opportunityalso invited
further written submissions from the Minister, whhiwere filed on 7
February 2013. The Minister contends that there m@ error by the
Tribunal in not specifically addressing the issuetle applicant’s
separation from his children in considering the ptamentary
protection criterion. The applicant, who is held immigration
detention, sought an adjournment, which | declinede made no
submissions bearing upon the legal issue.

Consideration

22.

The applicant faces removal to New Zealand becaisdustralian

residence visa has been cancelled. It was nadligigpparent to me
what form of visa had been cancelled as it wasapparent to me that
New Zealand citizens or permanent residents redj@rgsa to come to
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Australia. The Minister’s supplementary writterbsussions helpfully
address that question.

The applicant’s right to enter and reside in Austrdia

23.

24,

25.

26.

The Tribunal accepted that the applicant enterestralia on a New
Zealand passport on 13 July 199®s stated above, the applicant was
granted a special category visa on the same dagt Visa was
subsequently cancelled on character grounds, pursos.501 of the
Migration Act?

| accept that the Tribunal made no error in notstering this issue
(that is, the applicant’s eligibility for the granf a special category
visa) for the following reasons.

First, this issue was not part of the question teetbe Tribunal (and
therefore not within its jurisdiction). The revieypplication concerned
the review of the decision of the delegate to refis grant the
applicant a protection visa under s.65 of the MigraAct, and in

particular, whether the applicant is a person ispeet of whom

Australia has protection obligations under ss.3aj2and 36(2)(aa) of
the Migration Act. Whether or not the applicanelgible for the grant
of another visa does not impact on this questitrerd is otherwise no
provision in the Migration Act requiring the Tribainto consider this
Issue.

It is evident that the applicant no longer wouldis$g the statutory
criterion for the special category class of visa.i82 of the Migration
Act, which provides that:

(1) There is a class of temporary visas to be knaw special
category visas.

(2) A criterion for a special category visa is ththe Minister is
satisfied the applicant is:

(@) anon-citizen:

3. Tribunal’s reasons at [105] (CB 242)
%2 protection (class XA) visa decision record, pag€R 74); CB 50, 55
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() who is a New Zealand citizen and holds, and ha
presented to an officer or an authorised system, a
New Zealand passport that is in force; and

(i) is neither a behaviour concern non-citizenr rzo
health concern non-citizen; or

(b) a person declared by the regulations, to bpeason
for whom a visa of another class would be
inappropriate; or

(c) a person in a class of persons declared by the
regulations, to be persons for whom a visa of a@oth
class would be inappropriate.

(3) A person may comply with subparagraph (2)ja}y
presenting a New Zealand passport to an authorssestiem
only if:

(@) the New Zealand passport is of a kind deteechin
under section 175A to be an eligible passport fa t
purposes of Division 5 of Part 2; and

(b) before the person is granted a special catggosa,
neither the system nor an officer requires the per®
present the passport to an officer.

27. A “behaviour concern non-citizen” is defined in(4.p0f the Migration
Act to mean a non-citizen who:

(@) has been convicted of a crime and sentenceklkéth or to
imprisonment, for at least one year; or

(b) has been convicted of 2 or more crimes andeseed to
imprisonment, for periods that add up to at least gear if:

(i) any period concurrent with part of a longerrpsl is
disregarded; and

(i) any periods not disregarded that are concuntrevith
each other are treated as one period;

whether or not:
(i) the crimes were of the same kind; or
(iv) the crimes were committed at the same time; o

(v) the convictions were at the same time; or
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(vi) the sentencings were at the same time; or
(vii) the periods were consecutive; or
(c) has been charged with a crime and either:

() found guilty of having committed the crime Mhof
unsound mind; or

(i) acquitted on the ground that the crime wasnooitted
while the person was of unsound mind;

(d) has been removed or deported from Australiseanoved or
deported from another country; or

(e) has been excluded from another country in qoilesd
circumstances;

where sentenced to imprisonment includes orderdx toonfined
In a corrective institution.”

28. It is evident that the applicant would qualify asb&haviour concern
non-citizen” as defined in s.5(1) of the Migratidet (having been
convicted of a crime and sentenced to imprisonni@nat least one
year), thus rendering him ineligible for such aa¥is Furthermore, the
applicant is not a person declared by tkiggration Regulations
(Regulations) to be a person for whom, or in a sla$ persons
declared by the Regulations (as per regulation/.1® be persons for
whom, a visa of another class would be inapprogyifatr the purposes
of ss.32(2)(b) and (c). The special category gsa temporary visa,
and any right to “enter and reside” is enlivenedyarpon the grant,
and for the duration, of the visa.

29. Secondly, any right to enter and reside in Austrah this case, as a
consequence of a special category visa, is nobsolae right, and has
been abrogated by operation of statute, in thie c@801 of the
Migration Act.

30. Thirdly, the only substantive reference in the Migwn Act to “a right
to enter and reside” in a country appears in s)36{3he Migration
Act,* which provides that:

¥ Section 32(2)(a)(ii)
% This is apart from the regulation-making provisinrs.91D(2) of the Migration Act
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31.

Australia is taken not to have protection obligasan respect of
a non-citizen who has not taken all possible stemsvail himself
or herself of a right to enter and reside in, whegttemporarily or
permanently and however that right arose or is exped, any
country apart from Australia, including countrie$ which the
non-citizen is a national.

This is a disentitling provision, and one that isrm avail to an

applicant, to the extent that it negates any “mtde@ obligations” in

the circumstances described in the provision. Hemrhore, it operates
by reference to a right to enter and reside in “aoyntry apart from
Australia”, and, as such, has no application wharsiering any right
to enter and reside in Australia.

Procedural fairness

32.

33.

34.

The applicant asserts a want of procedural fairdgsshe Tribunal.
There is no substance to that assertion. Partivisi@n 4 of the
Migration Act sets out an exhaustive statementhef matural justice
hearing rule in relation to the matters with whictleal$®. There is no
evidence of a failure on the part of the Tribumatdmply with relevant
provisions of the procedural code. The applicaas wroperly invited
to a hearing before the Tribunal and did attend bearing. In the
course of the hearing, the applicant requestedtheiuopportunity to
give evidence, and a second hearing was converfedhthe applicant
also attended.

The Tribunal’s decision record sets out in somaitltte questions that
were asked of the applicant and the answers headaavlt is clear

from the Tribunal's decision record that the dispes issues

(including the issue of credibility) were raisedwihe applicant in the
context of the hearing, that he was given a proggwortunity to

respond, and that those responses were considéCedsequently, |
accept that there was no breach of s.425 of theatlan Act®.

The Tribunal’s written reasons for decision cleatgmonstrate that it
considered all of the applicant’s claims, but fodimalt they did not give
rise to a well-founded fear of persecution.

% see s.422B of the Migration Act
% ¢f SZBEL v Minister for Immigratio(006) 228 CLR 152
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35. The applicant submitted a large amount of maténi@lonnection with
his protection visa application and in support ab Aribunal
application. However, this material was relatedthe decision to
cancel the applicant's former visa on characteurmts, and had no
bearing on the applicant's protection claims. @quasntly, there was
no error in the Tribunal not referring to this infmation in greater
detail in its reasons for decision.

36. There is no obligation on the Tribunal to refer évery piece of
evidence beforedt

37. In relation to s.424A of the Migration Act, | finthat there was no
information in respect of the applicant that wollave enlivened a
disclosure obligation under the section.

A constructive failure of jurisdiction?

38. The issue of significance in this case is whethee fribunal
constructively failed to exercise its jurisdictidn relation to its
consideration of the complementary protection dote The Tribunal
recognised in its reasons at [111]-[*f4that the applicant has a de
facto partner and five children (three of whom due biological
children) who are Australian citizens. The Tribuaacepted that the
applicant wished to remain in Australia with theifhe Tribunal
accurately summarised the application of compleargnprotection
criterion in s.36(2)(a) of the Migration Act in iteasons at [16]-[18].
There could be no serious doubt that the applisamish to remain in
Australia with his family (and the harm to him dretn that might
result from his enforced separation from them) doobt enliven
Australia’s protection obligations under the RefegeConvention.
There is a question, however, whether that enfoseparation, with its
probable prevention of the applicant performing hmarental
obligations towards his children, required expresssideration under
the complementary protection criterion. The Triéaksrconsideration
of complementary protection criterion was, to dag least, brief. The
consideration is limited to one paragraph at [16Bjthe Tribunal’'s

37SZEHN v Minister for Immigratiof2005] FCA 1389
% CB 242-243
¥ CB 229
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39.

40.

41.

reason¥. | was concerned that there appeared to have been
consideration by the Tribunal of the impact of thenvention on the
Rights of the Child, in particular Articles 5, 7ch.. Article 9(1) states:

States Parties shall ensure that a child shall het separated
from his or her parents against their will, exceygten competent
authorities subject to judicial review determine, accordance
with applicable law and procedures, that such sefian is

necessary for the best interests of the child. hSiletermination
may be necessary in a particular case such as amehiing

abuse or neglect of the child by the parents, oe @arhere the
parents are living separately and a decision muesintade as to
the child’s place of residence.

Article 9 nevertheless recognises that a statetai@yaction (including
deportation) which involves separation of a pafesin his childrefi.
The question in my mind, however, was whether thieuhal failed to
give meaningful consideration to the issue of tbpasation of the
applicant from his children with reference to theestion of whether
that separation might involve cruel, inhuman orrdédgg treatment.

| accept that such consideration might involve icifities for the
Tribunal. The issue of separation had been coreidiey the Minister
in exercising his power to cancel the applicantsnfer visa on
character grounds. That decision was not reviesvhplthe Tribunal.
It was reviewable by the AAT and the applicant badrcised that right
of review. The Federal Court found no reviewalggal error by the
AAT. Consideration by the Tribunal of the impaétseparation on the
applicant and his children would probably necebsanvolve some
reconsideration of the issues already addressélebpinister and the
AAT. It does not follow from that, however, thduet Tribunal should
not (and in an appropriate case be required to¥iden those issues.
The issue of law for me to resolve in the presaseovas whether the
complementary protection criterion required anyhscensideration.

In relation to that issue, | accept the Ministesspplementary
submissions.

0 cB 248
1 see Arti

cle 9(4)
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42. The question is whether “forced separation” of dpplicant from his
children constitutes “significant harm” within timeaning of s.36(2A)
of the Migration Act, and specifically “degradingeatment”. This
guestion has arisen in the context of the applieariaim that he
wishes to remain in Australia because his childirenin Australia, and
needs to help his de-facto wife with the care & thildren. The
Tribunal simply dealt with the issue by concludihgt the information
before the Tribunal is not sufficient to establiht as a necessary and
foreseeable consequence of the applicant beingueninfioom Australia
to New Zealand, there is a real risk that he wuiffex “significant
harm” for the purposes of s.36(2)(aa) of the Migract.

43. The question, therefore, is whether the Tribunalso dismissing the
applicant’s claim, has erred. | accept that nasglictional error is
made when a Tribunal makes findings at a higheelle¥v generality
that are capable of dealing with more specificrakaithat have been
made?? Furthermore, as | have noted, the Tribunal outlirtae

complementary protection statutory critéffaand further recited the

applicant’s oral evidence at the hearing (4 Jurl2pih response to the

Tribunal's specific line of enquiry regarding complentary

protection” Furthermore, the Tribunal made specific findings

(outlined below) that bear upon the question of plementary

protection under s.36(2)(aa) of the Migration Act.

44. In order to address this question, it is conveniest to outline the
complementary protection scheme in the Migratioh Ac

(i) Complementary protection scheme in s.36 of thiligration Act

45. The complementary protection scheme was implemenyeetlatively
recent amendments to s.36 of the Migration RcSection 36 (together
with s.65) provides for the grant of a protectiasavto a non-citizen in
Australia in certain circumstances notwithstandimgt the Minister is

“2Re v Minister for Immigration; ex parte Yug@b01) 206 CLR 323 at [91] (McHugh, Gummow and
Hayne JJ).

“3 Tribunal’'s Reasons at [16]-[18] (CB 229).

“ Tribunal’'s Reasons at [45]-[51] (CB 233).

“5 The Migration Amendment (Complementary Protection) BilL1was introduced into Parliament in
February 2011, and was passed by the Senate oept®ntber 2011. The Bill received royal assent on
14 October 2011, and the amending provisions coratkrby proclamation, on 24 March 2012: item
2 of the table in s 2(1) of thdigration Amendment (Complementary Protection) Zxx1 (Cth).
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not satisfied that Australia has “protection obligas” to that person
under the Refugees Convention pursuant to s.36(2)(a

46. Section 36(2)(aa) provides that a criterion forratgction visa is that
the applicant is:

a non-citizen in Australia (other than a non-ciizeentioned in
paragraph (a)) to whom the Minister is satisfieds&kalia has
protection obligations because the Minister has ssaifiial
grounds for believing that, as a necessary and skeezable
consequence of the non-citizen being removed frasiradlia to a
receiving country, there is a real risk that thenngtizen will
suffer significant harm.

47. Subsection 36(2A) provides that a non-citizen wiffer “significant
harm” if:

(@) the non-citizen will be arbitrarily deprived bis or her life;
or

(b) the death penalty will be carried out on tlanftitizen; or
(c) the non-citizen will be subjected to tortuoe;

(d) the non-citizen will be subjected to cruel mhuman
treatment or punishment; or

(e) the non-citizen will be subjected to degradiregatment or
punishment.

48. The terms “torture”, “cruel or inhuman treatmentpamishment”, and
“degrading treatment or punishment”, are definedsif(1) of the
Migration Act in a manner that is not inconsistesith Article 1 of the
1984 Convention Against Torture and Other Cruelhuman or
Degrading Treatment or Punishment (CATind Article 7 of the 1966
International Covenant on Civil and Political RightICCPR),
respectively.

“% Although the definition of ‘torture’ goes beyoritht prescribed in Article 1 of the CAT in thatst i
not limited to torture committed by a public offitior other persons acting in an official capacity,
Article 1(2) of CAT leaves it open to States to @rlaws with wider application: sédigration
Amendment (Complementary Protection) Bill 2011 :|&xatory MemorandugrHouse of
Representatives, [20], [24], [51]-[52]; C BowencBed Reading Speechtigration Amendment
(Complementary Protection) Bill 201House of RepresentativédzarliamentaryDebates 24 February
2011, page 1357. No express limitation in equivalerms qualifies the prohibition against torture
contained in Article 7 of the ICCPR.
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49. In particular, “degrading treatment or punishmengans:

...an act or omission that causemnd iIs intended to cause,
extreme humiliation which is unreasonable, but does not include
an act or omission:

(a) thatis notinconsistent with Article 7 of tBevenant; or

(b) that causes, and is intended to cause, extienmailiation
arising only from, inherent in or incidental to, wdéul
sanctions that are not inconsistent with the Aescbf the
Covenant[emphasis added]

50. Subsection 36(2B) provides that there is takentobie a real risk that
a non-citizen will suffer significant harm in a edvy if the Minister is
satisfied that:

(@) it would be reasonable for the non-citizerréfcate to an
area of the country where there would not be a resid that
the non-citizen will suffer significant harm; or

(b) the non-citizen could obtain, from an authpriof the
country, protection such that there would not beeal risk
that the non-citizen will suffer significant haruon;

(c) the real risk is one faced by the populatidrtlee country
generally and is not faced by the non-citizen peatly.

51. It is clear from the language of the statutory seheas confirmed by
the extrinsic materia, that the purpose of the scheme is to introduce a
system for considering claims that may engage Aligis non-
refoulemenbbligations, including those under the ICCPR aAd.C

52. It is relevant, first, to identify these obligat®runder the ICCPR.
While there is an expres®n-refoulemenobligation in Article 3 of the
CAT, that obligation pertains to acts of “tortureind not to acts of
cruel, inhuman or degrading treatment or punishnvamth do not
amount to torture as defined in Article 1 of then@ention.

" The purpose of introducing such a system isatigf our protection visa process with our existing
international obligations and practicésC Bowen, Second Reading Speech: Migration Amegiim
(Complementary Protection) Bill 2011, House of ReygntativesRarliamentaryDebates 24 February
2011, page 1356. See aMigration Amendment (Complementary Protection) BalL1: Explanatory
MemorandumHouse of Representatives, p Thepurpose of new paragraph 36(2)(aa) is to provide
for a criterion for a protection visa on the basisa non-refoulement obligation contained or imglie
in the Covenant or CAT Migration Amendment (Complementary Protection) BilL1: Explanatory
MemorandumHouse of Representatives, [65]
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53. A non-refoulemenbbligation has been implied from Article 2 and,
relevantly, Article 7 of the ICCPR The primary obligation imposed
upon State parties by the ICCPR is found in Arti(&), which
provides that:

Each State Party to the present Covenant undertakesspect
and ensure to all individuals within its territoand subject to its
jurisdiction the rights recognized in the presemiv€nant, without
distinction of any kind, such as race, colour, s@agguage,
religion, political or other opinion, national orosial origin,
property, birth or other status.

54. Article 7 provides relevantly that: “[nJo one shdle subjected to
torture, or to cruel, inhuman or degrading treatim@npunishment.”
The United Nations Human Rights Committee has dtate CCPR
General Comment No. 31 [80] Nature of the Geneegjdl Obligation
Imposed on State Parties to the Covenant (adof@eMa&ch 2004)
that:

... the article 2 obligation requiring that Statesries respect
and ensure the Covenant rights for all personshigirtterritory

and all persons under their control entails an ghlion not to
extradite, deport, expel or otherwise remove a @ersom their
territory, where there are substantial grounds fmlieving that
there is a real risk ofirreparable harm, such as that
contemplated by articles 6 and 7 of the Covenatther in the

country to which removal is to be effected or in any country to

which the person may subsequently be removed.”*° [emphasis
added]

(i) The findings of the Tribunal indicate that the harm claimed is not
“significant harm”

55. The applicant claims to fear harm should he bermetl to New
Zealand from: (i) his father, and members of hisifg; and (ii) gangs
and other unidentified sources.

8 See, for exampl&indler v CanadaCommunication No 470/1991, UN Doc
CCPR/C/48/D/470/1991 (11 Nov 1993), [6.2], [133ering v United Kingdorf1989) 11 EHRR

439, [91], [111] (7 July 1989MSS v Belgium and Greedeuropean Court of Human Rights,
Application No 30696/09 (21 Jan 2011)

49 CCPR/C/21/Rev.1/Add.13 (General Comments), at [B¥e also CCPR General Comment No 20 at
[9].
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56. The applicant did not present any evidence to stgtj@t the harm
feared would meet the high threshold in s.36(2A)tarture, cruel,
inhuman or degrading treatment or punishment.

57. Furthermore, the Tribunal did not find credible tgplicant’s claim
that he had been beaten by his father almost tthilearhe Tribunal
accepted that the applicant had not experienced hamgn in New
Zealand, and found that there was no real chan¢seobus harm” to
the applicant from his father or his famity While this is an express
reference to the standard of harm for the purpages.91R of the
Migration Act (relevantly, a threat to the persoife or liberty, or
significant physical harassment or ill-treatment tfe person,
s.91R(2)(a)-(c)), in relation to claims under thefuiRyees Convention,
these factual findings also bear upon the questidrignificant harm”
in s.36(2A) of the Migration Act (relevantly, an@ty deprivation of
life, torture, and cruel, inhuman or degrading tm@nt or punishment,
s.36(2A)(a), (c)-(e)).

58. Similarly, the Tribunal found that any possible hairom the claimed
violence in New Zealand was random and not selecawd that the
risk faced was one by the population of New Zealgaderally and is
not faced by the applicant persondlly As such, the exception in
s.36(2B)(c) of the Migration Act operates such thate is taken not to
be a real risk that the person will suffer “sigogint harm” for the
purposes of s.36(2)(aa) and (2A).

50. In addition, the Tribunal found that there was nadence to support
the applicant's claim that the New Zealand authesitcould not or
would not protect hif. As such, the exception in s.36(2B)(b) of the
Migration Act operates such that there is takentodte a real risk that
the person will suffer “significant harm” for theigposes of s.36(2)(aa)
and (2A).

*0 Tribunal’s reasons at [141]-[142] (CB 246)
*L Tribunal’s reasons at [143]-[144] (CB 246)
*2 Tribunal’s reasons at [150] (CB 247)
*3 Tribunal’s reasons at [152] (CB 247)
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(ii) “Forced separation” does not constitute “signficant harm”

60. | accept that the act of removal resulting in “Bxicseparation” from
children residing in Australia, or the ongoing effef that separation in
New Zealand, does not constitute “significant hagrarid in particular
“degrading treatment”, for the following reasons.

61. First, the language of s.36(2)(aa) of the Migrat#ian makes reference
to Australia’s “protection obligations” owed in pet of the non-
citizen. As stated above, the purpose of the prowiis to provide a
statutory scheme that gives effect to those oltigat In relation to
the claims of the applicant, the obligation invoked the non-
refoulementobligation implied under Articles 2 and 7 of theéAPR:
that is, as the Human Rights Committee enuncidbedpbligation (on
a State) not to extradite, deport, expel or oth&ewemove a person
from their territory, where there are substantiedugmds for believing
that there is a real risk Oirreparable harm ... either in the country to
which removal is to be effected or in any countrywthich the person
may subsequently be removed

62. It is clear from this comment that tin@n-refoulemenbbligation is an
obligation to afford protection to a non-citizenavl the harm faced is
that which arises in the receiving country. Then-refoulement
obligation under international law does not opetatafford protection
from harm by a State to a non-citizen from thateStself. While it is
no doubt true that any harm stemming from the applis separation
from his children in Australia would occur in Newe&dand if he is
removed there, the same would be true in any cpuntwhich the
applicant is removed. The harm stems from his k&ihdrom
Australia, not his presence in any particular ottemtry.

63. Secondly, the “exceptions” in s.36(2B) of the Migpa Act (which
limit the circumstances in which a finding of “re@k” of significant
harm for the purposes of s.36(2)(aa) may be maxakessly refer to
harm “in a country”. That country is necessarflg receiving country
if the circumstances pertaining to relocation (&£8j(a)) and State
protection (s.36(2B)(b)) are to have any applicatiahus, if the risk
of harm claimed by the non-citizen is, as suggestdle present case,
the risk of degrading treatment as a consequenceerabval from
Australia (where his children reside), then thespezt of relocation to
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another area of Australia, or protection from alpuauthority, would
be nonsensical.

64. Thirdly, if the relevant act were considered to thet of being
removed, then s.36(2)(aa) would require that thaidikr be satisfied
that there are substantial grounds for believirag, Hs a necessary and
foreseeable consequence of the non-citizen being removed from
Australia to a receiving countryhere is a real risk that the non-
citizen will be removed. This circularity suggests that the relevant act
in the definition of “degrading treatment” cann@ the act of removal
itself.

65. Fourthly, in determining whether forced separatiwom children
constitutes “degrading treatment”, it cannot beepted that “forced
separation”, which is ancillary to the return o€ thon-citizen to the
receiving country, is an act that is “intended tause” extreme
humiliation which is unreasonable. That is, “fafcgeparation” is the
consequence of removal, and a consequence canisaich& have an
intention to cause a result (which it itself congés). Even if one
views the relevant act as “removal” (such that reahoitself
constituted the “degrading treatment”) it cannotsshal (in the absence
of evidence) that the act of removal is perpetréethe State with the
intention to cause extreme humiliation that is asmnable. It would
have to be demonstrated, as a matter of evidehae the Australian
Government intends to cause the non-citizen extreomailiation by
returning them to the receiving State.

66. In any event, even if it were accepted that “forsegaration” of the
applicant from his children as a consequence ofrdmsoval to New
Zealand, could, in principle, constitute “significeharm”, | accept that
that circumstance does not meet the definitiondefgfading treatment”
in the Migration Act. That is, the circumstanceedaot meet the high
threshold of an act or omission that causes “ex@rdramiliatiory
which is unreasonable. This is consistent with rimd&onal
jurisprudence that indicates that the humiliationdebasement must
exceed a particular levél.

** See, for exampleé/uolanne v FinlandCommunication No.265/1987 (7 April 1987), [9.2]uiiHan
Rights Committee). To the extent that the defimitad “degrading treatment” expressly excludes an ac
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67. Accordingly, the Tribunal did not err in determigithat the applicant
did not meet the criterion of complementary pratect The specific
findings of the Tribunal (as outlined above) prevalbasis upon which
to conclude that the harm claimed by the appliezas not “significant
harm” within the meaning of s.36(2A) of the Migati Act, for the
purposes of s.36(2)(aa). There was otherwise rsorefor the Tribunal
to specifically address the question of whether“tbeced separation”
of the applicant from his children constituted saainm.

Conclusion

68. | find that the Tribunal decision is free from gdlictional error. The
decision is therefore a privative clause decisiod #ghe application
must be dismissed. | will so order.

69. | will hear the parties as to costs.

| certify that the preceding sixty-nine (69) paragaphs are a true copy of
the reasons for judgment of Driver FM

Associate:

Date: 1 March 2013

or omission that is not inconsistent with Articleo? the ICCPR, the interpretation of that Article
becomes a question of statutory construction.
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