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FEDERAL MAGISTRATES
COURT OF AUSTRALIA
AT SYDNEY

SYG 2530 of 2012

SZGlZ
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
Respondent

REASONS FOR JUDGMENT

1. The application before the Court, made on 11 Oct@dfd2, under
s.476 of theMigration Act 1958(Cth) (“the Act”) is in relation to the
decision made by an officer of the department (“tepartmental
officer’) of the Minister for Immigration and Cinship
(“the Minister”), made on 10 October 2012, thatapplication for a
protection visa, lodged by the applicant on 10 Get®?012, was not a
valid application because the applicant was “bdruedler s.48A of the
Act from making a further application for a proiectvisa.

2. The question raised in this case is whether s.48A{1the Act, and
with reference to s.48A(2)(aa) as inserted by itgnof Sch.1 to the
Migration Amendment (Complementary Protection) A2011
(Act No.121 of 2011) (“the Amending Act”) applied respect of an
application for a protection visa made prior to te@nmencement of
the Amending Act.

Relevant Background

3. The applicant is a national of Bangladesh. He adiin Australia on
24 January 1996 (Court Book — “CB” — CB 210.3) asvisitor
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(CB 13.3). On 11 March 2005 he applied for a prindacvisa (CB 1 to
CB 24). He gave his address in Australia at thaetas “Villawood
Immigration Detention” (CB 12.6).

4. His claims to protection were set out in an attdcs@atement (CB 25
to CB 32). He gave as his reason ([1] at CB 25):

...religious discriminatory ground. | am a newly roeerted
Christian. Because of my conversion (from IslanChwistianity)
background, | have lost everything in my countryddadesh and
now fear of my life.”

5. The application was refused by a delegate of tespamdent Minister
on 18 March 2005 (CB 35 to CB 38). The delegateedarded the
applicant's conduct in Australia (his claimed corsven to
Christianity) pursuant to s.91R(3) of the Act. Tdeegate found that,
in the absence of any other claims to fear persegiitarm, he was not
satisfied that there was a real chance of Refu@eesentiort based
persecution if the applicant were to return to Badgsh (CB 38).

6. Although no application to the Refugee Review Tnalu (“the
Tribunal”) is reproduced in the Court Book, it wdwdppear, given the
subsequent Tribunal decision record (CB 40 to CB, 3Bat the
applicant applied for review to the Tribunal on Rlarch 2005
(CB 41).

7. The Tribunal found that the applicant (CB 58.7):

“...has never been subject to past persecution ingBalesh or
Australia, for reason of his religion, political opon or for any
other reason. It does not have before it any ciedibaterial to
indicate that he faces a real chance of being sibj®

persecution for these or any other reasons in Baagegh. The
Tribunal is therefore not satisfied that he hasellsiounded fear
of Convention-related persecution in the reasondbhgseeable
future if he returns to Bangladesh. It is not d&d he is
refugee.”

! United Nations Convention Relating to the StatuRefigeesopened for signature 28 July 1951, 189
UNTS 137 (entered into force 22 April 1954) and Bietocol Relating to the Status of Refugees
opened for signature 31 January 1967, 606 UNTS@6téred into force 4 October 1967) (“ Refugees
Convention ")
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8. The material in the Court Book reveals that theliappt sought the
favourable intervention of the Minister pursuant dher, or both,
s.417 and s.48B of the Act on a number of occasions

1) 26 August 2005 (CB 60 to CB 63)

2) 6 October 2006 (CB 130 to CB 133)

3) 16 October 2007 (CB 135 to CB 138)
4) 14 December 2007 (CB 140 to CB 142)
5) 26 May 2008 (CB 144 to CB 156)

6) 22 March 2010 (CB 158 to CB 162)

7) 17 January 2012 (CB180 to CB 183)

9. Each of the responses (unfavourable to the app)itarthese requests
was dated:

1) 21 February 2006 (CB 129)

2) 13 March 2007 (CB 134)

3) 16 November 2007 (CB 139)

4) 2 May 2008 (CB 143)

5) 20 June 2008 (CB 157)

6) 23 December 2011 (CB 178 to CB 179)
7) 6 March 2012 (CB 191 to CB 192)

[I note the applicant formally objected to thesepaf the Court Book
set out at [8] — [9] being put before the Couree further below.]

10. On 24 March 2012 Sch.1 of the Amending Act commdnmgeration
(see further below).

11. On 10 October 2012 the applicant lodged, what basentatives
(who continue to act for the applicant in thesecpealings) described
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as, an “Application for a Complementary Protecisa under Section
36 (2) (aa)” (CB 193 to CB 226)

12. On 10 October 2012 the applicant was advised bydgpartmental
officer that “...the application for this visa...was tn@a valid
application” (CB 229).

The Application to the Court

13. The sole ground of the application to the Court is:

“1. The application for a Protection Visa was navalid because
the applicant was not prevented by s 48A of therdfiign Act
1958 from lodging a Protection Visa application.

Particulars

The application was expressly made in reliance am\the
grounds in s 36(2)(aa) of the Act (the ‘complemsnta
protection grounds’). No previous application relgi on
these grounds has been made by the applicant. An
‘application for a protection visa’ is defined inulssection
48A(2) as an application for a visa a criterion fahich is
mentioned in paragraph 36(2)(a), (aa), (b) or (dhe
applicant has never before applied for a protectiosa in
reliance on the complementary protection groundbe T
correct interpretation of s 48A(2) is that it doest prevent
an application being made now in reliance on the
complementary protection grounds if a prior apptioa
was made and finalised before those grounds weadaie

for consideration.”

Relevant Legislation

14. Prior to the commencement of item 16 of Sch.1 ®Amending Act,
S.48A of the Act (on 23 March 2012) was in thedwling terms:

“48A Non-citizen refused a protection visa may notake
further application for protection visa

(1) Subject to section 48B, a non-citizen who,Jevim the
migration zone, has made:
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(a) an application for a protection visa, where the
grant of the visa has been refused (whether or not
the application has been finally determined); or

(b) applications for protection visas, where theugfs
of the visas have been refused (whether or not the
applications have been finally determined);

may not make a further application for a protectivisa
while in the migration zone.

(1A) For the purposes of this section, a non-aitiado:

(a) has been removed from the migration zone under
section 198; and

(b) is again in the migration zone as a resultraivel
to Australia that is covered by paragraph
42(2A)(d) or (e);

Is taken to have been continuously in the migratzone
despite the removal referred to in paragraph (a).

Note: Paragraphs 42(2A)(d) and (e) cover limitemigtions
where people are returned to Australia despitertremoval
under section 198.

(1B) Subject to section 48B, a non-citizen in riligration
zone who held a protection visa that was canceit@y not
make a further application for a protection visailehn the
migration zone.

(2) In this section:
application for a protection visancludes:

(aa) an application for a visa, a criterion for wh is
that the applicant is a non-citizen in Australia to
whom Australia has protection obligations under
the Refugees Convention as amended by the
Refugees Protocol; and

(ab) an application for a visa, a criterion for wh is
that the applicant is a non-citizen in Australia
who is a member of the same family unit as a
non-citizen in Australia:

() to whom Australia has protection
obligations under the  Refugees
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Convention as amended by the Refugees
Protocol; and

(i) who holds a protection visa; and

(&) an application for a visa, or entry permit {lin
the meaning of this Act as in force immediately
before 1 September 1994), a criterion for which is
that the applicant is a non-citizen who has been
determined to be a refugee under the Refugees
Convention as amended by the Refugees Protocol;
and

(b) an application for a decision that a non-agizis a
refugee under the Refugees Convention as
amended by the Refugees Protocol; and

(c) an application covered by paragraph (a) or (b)
that is also covered by section 39 of the Migration
Reform Act 1992.”

15. Section 48A(2)(aa) and (ab) was repealed by itenoflSch.1 to the
Amending Act, which commenced on 24 March 2012 avidch
substituted a “new” s.48A(2)(aa) into the Act. Itd® of Sch.1 to the
Amending Act is in the following terms:

“16 Subsection 48A(2) (paragraphs (aa) and (ab) dfet
definition of application for a protection visa)

Repeal the paragraphs, substitute:
(aa) an application for a visa, a criterion for vafi is

mentioned in paragraph 36(2)(a), (aa), (b) or (c);
and”

16. Section 48A, following the commencement of the Adiag Act and at
the time the applicant lodged his application fgpratection visa on
10 October 2012, was in the following terms:

“48A Non-citizen refused a protection visa may noiake
further application for protection visa

(1) Subject to section 48B, a non-citizen who levim the
migration zone, has made:
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(a) an application for a protection visa, where the
grant of the visa has been refused (whether or not
the application has been finally determined); or

(b) applications for protection visas, where theugfis
of the visas have been refused (whether or not the
applications have been finally determined);

may not make a further application for a protectivisa
while in the migration zone.

(1A) For the purposes of this section, a non-eitizvho:

(a) has been removed from the migration zone under
section 198; and

(b) is again in the migration zone as a resultraivel
to Australia that is covered by paragraph
42(2A)(d) or (e);

is taken to have been continuously in the migratzone
despite the removal referred to in paragraph (a).

Note: Paragraphs 42(2A)(d) and (e) cover limitemiaiions
where people are returned to Australia despitertremoval
under section 198.

(1B) Subject to section 48B, a non-citizen inrthigration
zone who held a protection visa that was canceit@g not
make a further application for a protection visailehn the
migration zone.

(2) In this section:
application for a protection visancludes:

(aa) an application for a visa, a criterion for wh is
mentioned in paragraph 36(2)(a), (aa), (b) or (c);
and

(a) an application for a visa, or entry permit {lain
the meaning of this Act as in force immediately
before 1 September 1994), a criterion for which is
that the applicant is a non-citizen who has been
determined to be a refugee under the Refugees
Convention as amended by the Refugees Protocol;
and
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(b) an application for a decision that a non-agizis a
refugee under the Refugees Convention as
amended by the Refugees Protocol; and

(c) an application covered by paragraph (a) or (b)
that is also covered by section 39 of the Migration
Reform Act 1992.”

17. Sub-Sections 36(1) and (2) of the Act, prior to toenmencement of
the Amending Act and at the time the applicant &xtidhis first
application for a protection visa, were in the doling terms:

“36 Protection visas
(1) There is a class of visas to be known as ptiote visas.
Note: See also Subdivision AL.

(2) A criterion for a protection visa is that tla@plicant for
the visa is:

(&) a non-citizen in Australia to whom the Minisig
satisfied Australia has protection obligations
under the Refugees Convention as amended by the
Refugees Protocol; or

(b) a non-citizen in Australia who is a membethrd
same family unit as a non-citizen who:

() is mentioned in paragraph (a); and
(i) holds a protection visa.”

18. Items 12 and 13 of Sch.1 to the amending Act anisd&6(2) of the
Act. They were in the following terms:

“12 After paragraph 36(2)(a)
Insert:

(@aa) a non-citizen in Australia (other than a non-
citizen mentioned in paragraph (a)) to whom
the Minister is satisfied Australia has protection
obligations because the Minister has substantial
grounds for believing that, as a necessary and
foreseeable consequence of the non-citizen
being removed from Australia to a receiving
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country, there is a real risk that the non-citizen
will suffer significant harm; or

13 At the end of subsection 36(2)
Add:

; or (¢c) a non-citizen in Australia who is a membé
the same family unit as a non-citizen who:

() is mentioned in paragraph (aa); and
(i) holds a protection visa.”

19. Following the commencement of the Amending Act, ahthe time the
applicant purportedly lodged an application for wotection visa,
s.36(1) and (2) of the Act were in following terms:

“ Protection visas
(1) There is a class of visas to be known as ptiote visas.
Note: See also Subdivision AL.

(2) A criterion for a protection visa is that tla@plicant for
the visa is:

(&) a non-citizen in Australia to whom the Minisig
satisfied Australia has protection obligations
under the Refugees Convention as amended by the
Refugees Protocol; or

(aa) a non-citizen in Australia (other than a naitizen
mentioned in paragraph (a)) to whom the Minister
is satisfied Australia has protection obligations
because the Minister has substantial grounds for
believing that, as a necessary and foreseeable
consequence of the non-citizen being removed
from Australia to a receiving country, there is a
real risk that the non-citizen will suffer signdiat
harm; or

(b) a non-citizen in Australia who is a membertiod
same family unit as a non-citizen who:

() is mentioned in paragraph (a); and

(i) holds a protection visa; or
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20.

(c) a non-citizen in Australia who is a membertlo
same family unit as a non-citizen who:

(i) is mentioned in paragraph (aa); and
(i) holds a protection visa.”
Finally, item 35 of Sch.1 to the Amending Act isfakows:
“35 Application

The amendments made by this Schedule apply inore Ht
an application for a protection visa (within the améeng of
the Migration Act 1958):

(a) that is made on or after the day on which ttam
commences; or

(b) that is not finally determined (within the mes
of subsection 5(9) of that Act) before the day on
which this item commences.”

Before the Court

21.

22.

23.

24.

The issue requiring determination in this matter ughether
s.48A(2)(aa), as inserted by the Amending Act andperation at the
time that the applicant lodged the application dgprotection visa on
10 October 2012, operates to render not valid aeption visa
application made after the commencement of the AlmgrAct, where
the applicant has previously applied for a protectisa prior to the
commencement of the Amending Act and that appboatvas refused.

The following can be relevantly ascertained frora thaterial before
the Court.

First, the applicant applied for, and was refused as affirmed by the
Tribunal, a protection visa considered under thesiga of the Act in

force in 2005. That consideration involved an assest of the

applicant’s claims under the Refugees Convention.

Second, the applicant was in the “migration zors=e(s.5 of the Act
for the meaning of “migration zone” and s.48A(1HgdA) of the Act

as it then was) when he made, and was refuse@ppiscation for a
protection visa in 2005. He was in the migratiomeavhen he lodged
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25.

26.

27.

28.

his application in 2012. There is no suggestion,alene evidence
(with reference to the Court Book), that the appiic left and
re-entered the migration zone in the interveningope

Third, in the previous versions of s.48A and s.36¢P the Act a
criterion for a protection visa was said to begvahtly, the satisfaction
of the Minister that Australia had protection ohligns toward an
applicant under the Refugees Convention.

In the current version that criterion is retainéthwever, relevant to
our current purpose, a further criterion was adsleth that a visa must
be granted (s.65 of the Act) where the Ministersatisfied that
Australia has protection obligations to the applickecause there are
substantial grounds for the Minister to form a &kthat a necessary
and foreseeable consequence of the non-citizerg lbbeimoved from
Australia is that there would be a real risk thHa applicant would
suffer “significant harm”.

That criterion is described and defined in s.36(2Athe Act. There
was no dispute between the parties that the ioseafi this criterion, in
addition to the obligation under the Refugees Caohwea, was done to
give statutory effect to Australia’s protection iglations arising under
other international treaties to which Australiaaisignatory. These are
(with reference to the Explanatory Memorandum al)pg

1) International Covenant on Civil and Political Right
(“ICCPR”), including theSecond Optional Protocol to the
International Covenant on Civil and Political RighAiming
at the Abolition of the Death Penalty.

2) Convention on the Rights of the Chit€ROC”).

3) Convention Against Torture and Other Cruel, Inhumam
Degrading Treatment or PunishmghCAT").

Fourth, before the Court, the applicant “formalbfjected to the Court
taking into evidence CB 60 to CB 192. These pagderrto the
applicant’s various requests for Ministerial intemiion (see as set out
at [8] — [9] above). The basis of the objection wakvance. The
Minister pressed these documents for the “verytéthipurpose”, said

SZGIZ v Minister for Immigration [2013] FMCA 215 Reass for Judgment: Page 11



29.

30.

31.

32.

33.

to be, that they were relevant to “practices thaehexisted in the
past”.

| understood, therefore, the Minister’'s argumentaaselevance to be
that these practices, in the past and presumaldyamet to the period
when the applicant made his various Ministeriaéiméntion requests,
would have included some assessment, or consideyatf Australia’s

international protection obligations or, more psety, “non-

refoulement obligations” (pg.1 of the Explanatoryemdorandum) as
they arise from these treaties. That is, the nmmttew generally
referred to as “complementary protection”.

| admitted these pages (CB 60 to CB 192) into exade However, it is
convenient at this stage to note that they ar@mfdd assistance to the
Minister, even for the “limited” purpose stated.akpfrom evidencing
that the applicant wrote to the Minister on seveoasions seeking he
exercise his powers to intervene, the documentsnedlying about
what, if any, consideration was given by the Miaisbr officers of his
department, to the matters relevant to these pdicge

The various correspondence (see [8] — [9] abowanfthe Minister’s
department to the applicant makes reference to ssesament in
accordance with what are described as the “Minsstastructions” or
the “Minister’s guidelines”. There is nothing inetltorrespondence to
show whether those “instructions” or *“guidelinesiivolved any
reference to complementary protection. Nor, imptlhyain this regard,
has the Minister put these “instructions” or “guides” before the
Court to allow any comparison to be made.

While some of the applicant’s correspondence toMhuster makes
reference to some of the matters that may be metetare (for
example, see CB 160.1: “4.Minister's Guidelines gga 7:
Circumstances that may bring Australia’s obligasi@s a party to the
International Covenant on civil and Political righ{iCCPR) into
consideration”), there is nothing in the Ministecsrrespondence in
reply to show that it was considered (for examplke the particular
correspondence in reply at CB 178).

Therefore, in these circumstances, the best thatbeasaid for the
Minister now is that this material shows that tipplacant wrote to the
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34.

Minister, sometimes raising matters that may fathim what is now

referred to as complementary protection. HoweVetd is insufficient

evidence to show that complementary protection egasidered, such
that it may be said that the applicant has hadcthesideration of
matters relevant to complementary protection whiemow seeks.

However, even if there had been some such relex@mdideration it
would not answer the applicant’s current chargeeffect, there is a
distinction to be made between any such considerain an
administrative context and consideration undeustat

The Language of the Statute

35.

36.

37.

It is trite to state that the starting point of smeration must be the text
of the statuteAlcan (NT) Alumina Pty Ltd v Commissioner of Temyt
Revenug[2009] HCA 41; (2009) 239 CLR 27 at [47] per Hayne,
Crennan and Kiefel JJ and see s.15AB(3) ofAbes Interpretation Act
1901 (Cth)) (see further below). In the current cas48A(2)(aa) of the
Act, as inserted by the Amending Act. There waddispute between
the parties that the primary focus must be on tmeeat version of
s.48A(2)(aa) or, more specifically, the versionreat at the time of the
application made on 10 October 2012.

As set out above, s.48A(2)(aa) of the Act, follogvinthe

commencement of the Amending Act and at the tine d@pplicant
attempted to lodge his application for a protecttma in 2012, was as
follows:

“(2) In this section:
application for a protection visancludes:
(aa) an application for a visa, a criterion for wh is

mentioned in paragraph 36(2)(a), (aa), (b) or (c);
and”

Further, s.36(2)(a) and (aa) of the Act, followthg commencement of
the Amending Act and at the time the applicant &stichis 2012
application for a protection visa, were as follow:

“(2) A criterion for a protection visa is that thepplicant for the
visa is:
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(@) a non-citizen in Australia to whom the Ministe
satisfied Australia has protection obligations unttee
Refugees Convention as amended by the Refugees
Protocol; or

(@aa) a non-citizen in Australia (other than a noitizen
mentioned in paragraph (a)) to whom the Minister is
satisfied Australia has protection obligations besa
the Minister has substantial grounds for believing
that, as a necessary and foreseeable consequence of
the non-citizen being removed from Australia to a
receiving country, there is a real risk that thenno
citizen will suffer significant harm; or”

The Submissions Revealed

38.

Plainly each case before this Court must be coresidend determined
individually in light of the evidence and argumerngat before it.

However, | am aware that there are well over onedred cases before
this Court, pending consideration, with similartted scenarios and
the identical legal argument. [There are over tywent my docket

alone.] In these circumstances, it is of benefiséb out the parties’
submissions and arguments in this case in greatil dhan may

otherwise have been required.

The Applicant’'s Construction

39.

40.

The applicant contends that, since the Amending&gtaled the “old”
s.48A(2)(aa) (that is, s.48A(2)(aa) as it stoodomrito the
commencement of the Amending Act), then the ref@en the “new”
s.48A(2) to s.36 could only be to s.36 as amendethé Amending
Act.

In those circumstances, it was the applicant’s sskion that he had
never applied for a protection visa, as that tesnumderstood with
reference to the amended s.36 of the Act. In pdaticthat when the
applicant had applied for a protection visa in Ma2005, the relevant
“criterion” for a protection visa was that the appht for the visa was
(s.36(2)(a) as it stood prior to the commenceménthe Amending
Act):
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“(a) a non-citizen in Australia to whom the Mirestis satisfied
Australia has protection obligations under the Refes
Convention as amended by the Refugees Protocbl; or.

41. However, at the time that the applicant appliedagrotection visa in
2012, the “a criterion” for a protection visa wasther, relevantly
(s.36(2)(a) and (aa) of the Act as amended by themding Act) (it is
not necessary in the current case to focus on mendiethe family
unit — s.36(2)(b) and (c) of the Act):

“(a) a non-citizen in Australia to whom the Mirestis satisfied
Australia has protection obligations under the Ryefess
Convention as amended by the Refugees Protocol; or

(@a) a non-citizen in Australia (other than a natizen
mentioned in paragraph (a)) to whom the Minister is
satisfied Australia has protection obligations besa the
Minister has substantial grounds for believing thas a
necessary and foreseeable consequence of the tmenAci
being removed from Australia to a receiving countingre is
a real risk that the non-citizen will suffer sigodnt harm;
or...”

42. In essence, the applicant submitted that, s.36(@3crthed the
“criterion” for the class of visa. Specifically, @rotection visa. The
amendment to s.36(2) to include s.36(2)(aa) medat, tin the
applicant's submission, the criteria for a protectivisa were
“fundamentally different” and, in broadening theoge of the visa, it
was a protection visa of “a different species”hattpreviously applied
for by, and refused to, the applicant.

43. As a result, s.48A, as amended, did not bar thécaop from applying
for a protection visa as the applicant had nevetieg for a protection
visa of the type set out in 5.36(2) of the Act a®eaded, and referred to
in s.48A(2)(aa) of the Act (but for the applicatimdged on 12 October
2012, which was said by the departmental officetbéonot valid).
Further, the applicant contended that, since s.28A4) of the Act did
not make express reference to previous applicatiorder previous
incantations of the Act, it provided a strong catual basis for
suggesting that the Australian Parliament did ntand s.48A(2)(aa) to
apply to applications made for different, or earlispecies of
protection visas.
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44.

The applicant contended that his construction wounidan that
individuals who had previously applied for a proi@c visa and had
those claims assessed against the Refugees Canvegntiunds would
be eligible to apply for a protection visa not omly complementary
protection grounds, but also on Refugees Convegtionnds.

The Construction Advanced by the Minister

45.

46.

47.

48.

While in written submissions the Minister did natcapt that the
reference in s.48A(2) of the Act was to s.36 asrated (see [21] of
the Minister’s written submissions), before the @othe Minister
agreed that the reference in s.48A was to s.3@fAct as it stood
following the commencement of the Amending Act.

However, despite accepting that s.48A(2)(aa) reterto s.36 as
amended, the Minister contended that the applicadtstill applied for
a protection visa in 2005. In particular, that &meending Act, contrary
to the applicant’'s submission, had not created ew“rspecies” of
protection visa. It has simply added additionatecia to a protection
visa. A protection visa in the Act, following theramencement of the
Amending Act, was still “a protection visa”.

Further, the Minister submitted that the applidaad still applied for a

protection visa a “criterion for which reentionedin” s.36(2) (a), (aa),

(b) and (c) (emphasis added). Specifically, that wse of the phrase
“mentioned in”, as opposed to, for example, “undenticated that

s.36(2)(a), (aa), (b) and (c) of the Act were amdferred to in s.48A of

the Act to designate “types of criteria” which,applicable to a prior

application, brought that application within thevetage of s.48A and
therefore prevented the applicant from lodging sgbent, or further,

applications for protection visas.

Therefore the Minister’s position was simply thatMarch 2005, the
applicant had applied for a protection visa, aeciain for which was
that that applicant “be a non-citizen in Austrataespect of whom the
Minister has protection obligations under the ReeggConventions as
amended by the Refugees Protocol”. That criteravrafprotection visa
was “mentioned in” s.36(2) as amended and, thezetbe applicant in
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the current case was precluded, by the operati@4@A(2)(aa) of the
Act, from applying, again, for a protection visa.

49. The Minister submitted that, even if the constructof s.48A(2)(aa)
set out above (surrounding the use of the word traead”) was not
accepted by the Court, the applicant was still lpbsd under s.48A of
the Act from applying for a protection visa becatlse definition of an
“application for a protection visa” in s.48A(2) wagpansive, rather
than exhaustive. Section 48A(2) provides that appliaation for a
protection visaincludes' (emphasis added). That is, the use of the
word “includes” is expansive (with reference Dmuglas & Western
Australia v Tickner(1994) 49 FCR 507 at 519 per Carr J &sdleral
Commissioner of Taxation v St Hubert's Island Py (Ln Liq) [1978]
HCA 10; (1978) 138 CLR 210 $t Huberts Islan) at 216 per
Stephen J).

50. As a result, the Minister submitted that, everh@@ applicant’s previous
visa application did not satisfy any of the criéefor “examples”) given
in s.48A(2), it would still be an “application far protection visa” as
that term is understood in s.48A(2) of the Act. Tig that the
“examples” in s.48A(2) of the Act expanded, ratttean confined, the
ordinary meaning of the phrase “protection visaliappon” and the
applicant's previous application, even if not withione of the
enumerated “examples”, was a “protection visa a@ppbn” as that
term is ordinarily understood (with reference dtss.36 of the Act).

51. The Minister noted that the construction of s.48Apgounded by the
applicant would have the effect that the applicaas not limited to
bring a protection visa application with respectctaims only under
complementary protection. The applicant would b& a@b bring an
application that made claims both under the Refsiggenvention and
on complementary protection grounds. The Ministdrmsitted that that
would be a “perverse consequence” of the applisacdnstruction.
Further that that “perverse consequence” stronghyed against the
construction of s.48A of the Act advanced by thgliapnt.

52. The respondent also asserted that the applicaniisissions deviated
from the ground of review as particularised. Whihe application to
the Court, as particularised, restricted the applis case to
applications made only on complementary protectypaunds, the
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53.

Minister submitted that, in written and oral subsiosis, the applicant
asserted that s.48A does not prevent any personhata protection
visa application considered, and refused, pridhéocommencement of
the Amending Act from making a fresh applicatior®]([of the
respondent’s written submissions).

In response, the applicant submitted that, conttaryhe Minister’s
submissions, the construction advanced by the @pnqlin his oral and
written submissions did not reflect an abandonmaeit the

particularised ground. Rather, the particularisatiothe application to
the Court was a smaller subset of the construgiropounded by the
applicant.

The Applicant's Reply to the Minister’'s Construction and Arguments
Advanced by the Applicant in Support of his “Narrower” Construction of
S.48A of the Act

54.

55.

56.

In oral submissions before the Court, the applicagued that the
construction advanced by the Minister, with its &ags on
“mentioned’ and “includes’, was predicated on viewing s.48A of the
Act in a way that, although “possibly suitable toetMinister’s
department”, did not reflect Parliament’s intentiomhat is, the
Minister’s construction was advanced simply on tipolicy
consideration of “administrative convenience”. Reri it was
predicated on the argument that the applicant'sttoation could not
be correct as it would result in the Minister’'s dament being
required to consider a large number of “additiorsgdplications.

The applicant submitted that s.48A of the Act wad designed to
preclude people from having their claims consideaed to ensure
“administrative convenience”. Rather, its purposaswio prevent
multiple applications, on the same basis, beinggéodon multiple
occasions. That is, to prevent a “mischief”, oradouse of process in
that sense.

The applicant in the current case had never hadlaisis considered
under s.36(2)(aa) of the Act. In that sense, th@iegnt submitted that
there was no “mischief” to be resolved by s.48Ah&f Act. That is, the
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applicant was not attempting to make a furtheriappbn on the same
basis as his previous application.

57. Before the Court, and in response to what he terthedMinister’s
“floodgates argument” the applicant submitted thd8A was not the
only “dam wall” in the Act. In particular, that %f the Act operates
to effectively provide a mechanism to ensure thegt tonstruction
advanced by the applicant would not suffer from tiperverse
consequence”, or vice, suggested by the respondent.

58. Section 50 relevantly provides:

“Only new information to be considered in later peation visa
applications

If a non-citizen who has made:

(@) an application for a protection visa, whereeth
grant of the visa has been refused and the
application has been finally determined; or

(b) applications for protection visas, where thargs
of the visas have been refused and the applications
have been finally determined,;

makes a further application for a protection vistne
Minister, in considering the further application:

(c) is not required to reconsider any information
considered in the earlier application or an
earlier application; and

(d) may have regard to, and take to be correcly an
decision that the Minister made about or because
of that information.

Note: Section 48A prevents repeat applications for
protection visas in most circumstances where the
applicant is in the migration zone.”

59. Further, the applicant submitted that the Parligaryn intention
expressed in the current regime of the Act was ite gffect to
Australia’s international obligations through thaplementation of a
fair and measured process for assessing whethdrafiaswvould give
people an “available right”. That “right”, the righo be granted a
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protection visa, is available to a person who comiésin the meaning
of the Act. In that context, particularly becaus#é8# operates to take
away a right, the applicant submitted that s.48Ahaf Act should be
read narrowly. To do otherwise would be to make hwle of the
section, and the consistency of the Act, a “slawge thie word

‘mentioned’.

60. In support of his “narrower” construction the appht referred the
Court to SZGME v Minister for Immigration and CitizensHp008]
FCAFC 91 ('SZGME) at [18]. It was the applicant’s submission that,
in that case, their Honours’ approach to s.48A wagontrast to the
approach urged by the Minister now, “far more nar@nd precise”.
While recognising that the form of s.48A in thaseavas different to
S.48A as it is in the current case, the applicarinstted that the
approach taken by the Federal Court in that case“msatructive” as to
the approach that should be adopted in interpretid§A(2)(aa). That
IS, a “narrow and precise” approach.

61. Further, the applicant submitted that to take aewat broad, approach
would be inconsistent with the view that has cdesity been taken to
statutory construction of provisions that confeluadle legal rights on
people. That is, the common law principle of letyalSpecifically, that
the valuable legal right here is the right to applya visa under s.36 of
the Act and that s.48A derogates from that riglat, @s a result, should
be construed narrowly. In support of this the agagpit took the Court to
Valma Elizabeth Buck v Comcaj#996] FCA 1485; (1996) 66 FCR
358 (“‘Buck v Comcar® at 364 per Finn J. In particular that:

“...the courts should favour an interpretation whicHegpards
the individual. To confine our interpretative safegds to the
protection of ‘fundamental common law rights’ isi¢gmore that
we live in an age of statutes and that it is s&twhich, more
often than not, provides the rights necessary tuigethe basic
amenities of life in modern society.”

62. Further, the applicant took the CourtNbnister for Immigration and
Citizenship v Haneef2007] FCAFC 203; (2007) 160 CLR 414
(“Haneef) at [105] — [113] per Black CJ, French and WeirgodJ. In
particular, (at [107]):

SZGIZ v Minister for Immigration [2013] FMCA 215 Reass for Judgment: Page 20



“It is an important principle that Acts should bertstrued, where
constructional choices are open, so as not to ewtoupon
common law rights and freedoms...”

63. In response to the Minister's argument surroundireguse of the word
“includes”, before the Court, the applicant subedtthat s.36 of the
Act was the only point in the Act where a protectiasa “exists”. That
is, s.36 of the Act was the relevant part of theé that described a
protection visa. Therefore, to say that a protectisa, as referred to in
S.48A, was broader than that enumerated in s.3thefAct, would
render s.48A(2)(a), (b) and (c) otiose. That it tthe respondent’s
construction was predicated on any visa, the aoitefor which in
some way coincides with, or is similar to, the tydecriterion set out
in s.36(2)(a), (aa), (b) or (c) of the Act, beirgptured by s.48A of the
Act. Further, that if “application for a protectimsa” in s.48A(2)(aa)
of the Act meant something broader than thoseri@itenentioned” in
s.36(a), (aa), (a), (b) or (c) of the Act, what dapplication for a
protection visa” therefore mean?

64. Further, the applicant submitted that the Ministereliance on
St Hubert’s Islandwvas misplaced on three bases. First, that that case
was not concerned with “anybody’s liberty” or amgernational treaty
obligations. It was concerned with stamp duty aggtlle to a
transaction involving the development of an islaBdcond, the terms
of the Act in that case were broad. In particutag term “trading
stock” was broad and there were questions about \utaaling stock”
meant. Finally, the Act in that case stipulatedt ttteading stock”
“includes anything” and, while s.48A(2)(aa) of tAet uses the word
“includes”, much was made Bt Hubert’s Islandf the use of the word
“anything”. That word (“anything”) is not presemnt 5.48A(2)(aa) of
the Act as amended.

The Minister’'s Reply to the Applicant’s Oral Arguments

65. In oral submissions in reply, the Minister madeacléhat he did not
adopt the phrase “administrative convenience”, was his argument
an appeal to the Court’s “sympathy for embattledebucrats”. The
Minister accepted that s.50 of the Act would, ifetlapplicant’s
construction of s.48A was adopted, operate to redbe burden on
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66.

“the Department” as a result of individuals, likeetapplicant, being
entitled to make fresh applications.

However, while s.50 of the Act would “truncate” tHimdings that
would need to be made, the Minister submitted that Refugees
Convention claims would still need to be considaard findings made
in order to reach the point where complementarytgation was
considered. That was said to be a natural reswthat followed, from
the way s.36 is constructed.

Australia’s International Obligations

67.

68.

69.

A cornerstone of the applicant’s argument was #48A of the Act

needed to be read in the context of the Act impleing Australia’s

relevant international obligations. Further, thhe tpurpose of the
Amending Act was to ensure that Australia impleradrits obligations
with respect to the ICCPR, CAT and CROC. In paléicuthat the

Parliamentary intention of the Amending Act was‘teke away from

the executive fiat of the Minister” the responstiilfor dealing with

such claims and to create a codified statutory megito ensure
Australia met its international obligations.

In that context, the applicant submitted that witat Parliament had
done through the Amending Act was to codify andude in the Act
terms on which the Executive is compelled, andatié@, to issue a
visa. Further, that there was nothing to indicabtat tParliament
intended that such a “fundamental” change in howstAalia met its
obligations under ICCPR, CAT and CROC, would noplgpto

individuals who had, “by chance”, had their claimish respect to the
Refugees Conventions considered prior to the imeigation of the
statutory regime to consider claims on complemgniairotection

grounds. Even further, that there was nothing ie Act, nor the
extrinsic materials, to suggest that that had b#en Parliament’s
intention.

While the Minister did accept that, “at a level génerality” ([35] of
the respondent’s written submissions), legislasbould be construed,
where possible, in a manner consistent with Austgainternational
obligations, that “rule”, or principle, had limitedpplication in the
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current case. Four bases where put forward by threstdr for that
submission.

70. First, that the applicant’s construction achieveldatvthe applicant
submitted was compliance with Australia’s interoadél obligations
only as an “incidental aspect of a much broaderéhbsation”.

71. Second, that in circumstances where the legislaiomuestion is
putting into effect Parliament’s judgment as to #xéent, and manner,
in which Australia’s international obligations shdibe implemented in
domestic law, then little weight can be affordedthe principle that
statutes are to be construed in such a way sota® e inconsistent
with international law (with reference tBIBGM v Minister for
Immigration and Multicultural Affairs[2006] HCA 54; (2006) 231
ALR 380; (2006) 231 CLR 52 at [61] and [69] per I&n, Heydon
and Crennan JJ). Where Parliament is giving smed@lftention to
international obligations and making a consciousd aveighted,
decision about how, and the extent, to incorporiaernational
obligations into domestic law, then there is “véditile room” for the
presumption that Parliament intends to comply vimfiernational law
and to what extent.

72. Further, the construction advanced by the Minigenot contrary to
Australia’s international obligations. That is, applicant (such as the
applicant in the current case) who is prevented{hay operation of
s.48A of the Act, from having their claims in retet to complementary
protection considered through the statutory regstiiehas available to
them the mechanism of Ministerial intervention Guant to s.417 and
s.48B of the Act).

73. While that “mechanism” does not afford the applicdhe same
protections as the statutory regime implemented @odified by the
Amending Act, there was no evidence that it did actord with, or
was contrary to, Australia’s international obligais. Further, the
general presumption is thalumbunna Coal Mine v Victorian Coal
Miners’ AssociationN0.2)[1908] HCA 95; (1908) 6 CLR 309 at 363
per O’'Connor J):
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74.

75.

“...every Statute is to be so interpreted and apbhs far as its
language admits so as not to be inconsistent vighdomity of
nations or with established rules of internatiotek”

That is, the Court is to seek compliance with imétional law in its

construction of statutes, not to seek to maximisengiance with

international law or the like. It was the latteraththe respondent
submitted the applicant’s construction sought tuece.

Finally, the Minister submitted, citinglaintiff M70/2011 v Minister for
Immigration and Citizenship; Plaintiff M106 of 2014 Minister for

Immigration and Citizenship2011] HCA 32; (2011) 244 CLR 144
at [247] per Kiefel J, that (at [35](c) of the respent's written

submissions):

“...if it is not possible to construe a statute cortdbly with
international law rules, the provisions of the stat must be
enforced even if they amount to a contraventionacdepted
principles of international law.”

Extrinsic Material

76.

77.

Both parties referred the Court to extrinsic matlerihe applicant’s
position was that, due to the ambiguity in the wuagdof the Act itself,
it was necessary to have regard to extrinsic nateil5AB(1)(b)(i) of
the Acts Interpretation Act 190{Cth)). The Minister’s position was
that there was no ambiguity, but regard should,@ndd, be had to the
extrinsic material to “...confirm the ordinary meagiconveyed by the
text of the provision taking into account its codtan the Act and the
purpose or object underlying the Act” (s.15AB(1)(a) the Acts
Interpretation Act 1901Cth)).

The extrinsic material was said to be:

1) The Explanatory Memorandum to theligration Amendment
(Complementary Protection) Bill 201tirculated by authority of
the then Minister for Immigration and Citizenshipe Hon. Chris
Bowen MP (the “Explanatory Memorandum?).
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2) The Second Reading Speech to thigration Amendment
(Complementary Protection) Bill 201Helivered on 24 February
2011 by “Bowen, Chris, MP” (the “Second Reading &pg).

The Applicant’'s Reliance on Extrinsic Material

78. The applicant relied on the extrinsic material tapgort his
construction. In particular that Parliament had miended that the
“new” s.48A would operate to prevent a class ofspes from being
able to have their complementary protection cla@ssessed under the
statutory scheme implemented by the Amending Abie &applicant
submitted that, had Parliament had such an intentieen there would
have been, at the least, an “indication” of thathi& extrinsic material.
Further, with reference to the Second Reading 3pethe applicant
submitted that there was nothing to suggest thatag Parliament’s
intention to exclude a class of persons, such asathplicant, from
accessing the new regime.

79. The Minister’s Second Reading Speech was saidhéyapplicant, to
reveal that the intention of the Amending Act was ‘t..align
[Australia’s] protection visa process with our exig international
obligations and practices” (pg.1356 of the Ministé8econd Reading
Speech). That is, that the purpose of the Amendisy was to
eliminate a “significant administrative hole” in Salia’s protection
visa obligations. In particular, the Amending Acught to take away
from the Minister the responsibility for meeting ttalia’s
international obligations, noting that (pg.1356@tw Minister’'s Second
Reading Speech):

“As things stand, the decision to grant a visa utls cases may
only be made by the minister personally. The nanisannot be

compelled to exercise this power; there is no rneguent to

provide reasons if the minister does not exerdigepgower; and

there is no merits review of the minister’s deaisio

The Respondent’s Reliance on Extrinsic Materials

80. The respondent submitted that the terms of the dfgbbry
Memorandum confirmed that the “new” s.48A was nuemded to
“relax” the bar imposed by earlier iterations of8&A of the Act ([30]
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of the Minister’s written submissions). Rather, thapose of item 16
of the Amending Act was, in the Minister’s submissito expand the
scope of s.48A of the Act to prevent a person wae ddready made a
protection visa application, even if that applioatiwas based only a
claim under the Refugees Convention, from makindgpseguent
applications. In particular that (at [105] of thexp&anatory
Memorandum):

“[t]he effect is that, for the purposes of sectid®A, a non-citizen
who, while in the migration zone, has madeapplication for a
protection visa (either on Refugees Convention grounds, or
complementary protection grounds) where the grant(fs the
visa(s) has or have been refused, may not makerthefu
application for a protection visavhile in the migration zone.”

[Emphasis in the original.]

81. The Minister submitted that the absence of anyresfee to a time
period (for example, when the past application doprotection visa
was made) and the presence of the word “or” (“...oefugees
Convention groundsyr complementary protection grounds” [emphasis
added]), meant that the “new” s.48A was intendeeinsure that people
who had applied for a protection visa under theloégime continued
to be covered by the “bar” in s.48A, while peopleonapplied under
the amended, or “new”, regime would also be capitinethe “bar” in
the future.

82. The Minister submitted that there was nothing & éxtrinsic material,
specifically the Minister’s Second Reading Speeich,support the
applicant’'s contention that the “new” s.48A was nptended to
exclude persons in the position of the applicaomfrhaving their
complementary protection claims determined.

83. Indeed, while the construction advanced by theiegpi would ensure
that individuals in the same class as the applicgould not be
excluded from advancing fresh claims under the nmgime,
individuals who were captured by s.48A(2)(a), (bdgc), who had
only ever had Refugees Convention claims considgneyiously,
would still be barred from having their claims rasmered. That is,
there would be an “inconsistency in treatment” atMeen different
cohorts. Further, that that “surprising reform” webinave been made
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84.

85.

with some clarity and would have been addressethén extrinsic
material. In the Minister’s submission, it was not.

Further, the construction propounded by the applicaould allow

him, and others like him, to make subsequent agiplios unconfined
to claims for complementary protection. That is, tave a second
opportunity to make claims for refugee status. Givleat “perverse
consequence” of the applicant’s construction ([82the respondent’s
written submissions and as referred to above a}),[3he Minister

submitted that there would likely be an expresdestant in the
extrinsic material. No such express statement wasept in either the
Second Reading Speech or the Explanatory Memorandum

Finally, the Minister noted that the applicant sight to emphasise,
and rely on, “broad statements” in the Second Rep&ipeech about
the overall purpose of the legislation. The Minisgaibmitted that
while the Second Reading Speech was replete widhemrgces to s.36
of the Act, it did not mention s.48A of the Act. athis, the Second
Reading Speech was focused on s.36 of the Act &ad was sought to
be achieved by way of the amendments to that sechioparticular,
the liberalisation of the Act to include complenagt protection
provisions. However, s.48A, the focus of curremissderation, was not
a section that affected that liberalisation. Ratset8A made express
reservation about the capacity of persons to afgplg protection visa.
That is, it qualified the liberalisation that waslie effected by s.36 of
the Act and that was the subject of the “broadestants” in the
Minister’s Second Reading Speech.

Additional Arguments

86.

The following additional submissions were made hy parties during
the course of the hearing. Given what is set oavafat [38] above, it
Is important to note them prior to setting out adestion in the
matter. However, given what is set out below antiCamnsideration”,
their assistance in the disposition of this magdimited at best.
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The “Ethereal Bar” Matter

87. The applicant submitted that the Minister’s consinn of s.48A
misconstrued that provision as creating an “ethdbad’ that exists,
and continued to exist, until a person leaves tmesdiction. The
applicant submitted that such a construction waxomstrued as s.48A
simply determined whether or not an application dqgprotection visa
was a valid application at the point in time whée application was
made. Further, the bar in s.48A did not attach ke person,
“designating them persona non-grata”, it attacloetthé application.

88. In oral submissions, the Minister submitted tharéhwas no, nor was
there intended to be implied an, “ethereal barcti®a 48A, on the
Minister’s view (and in agreement with the applidaapplied only so
long as it was in force and only in the form thatoiok from time to
time. The Minister made clear that there was n@sstjon by him that
s.48A (as it was) survived repeal by the Amendirad, Aor that an
applicant is “forever stamped” by the bar in s.4@8ardless of future
amendments to the section.

The Distinction Between “Repeal” and “Amend”

89. The applicant posited that the distinction betweeapeal” and
“amend” (as it appears in the Amending Act) wasigant. However,
that that significance was diminished given the istar’'s acceptance
that only the “new” s.48A and s.36 were the relévsections to the
proceedings before the Court.

90. Further, the applicant submitted that the distorctbetween “repeal”
and “amend” was one of substance, and not simpiyn,faas the
“repeal” of the “old” s.48A of the Act, as oppostxits amendment,
meant that the bar that previously existed in td™*s.48A, which had
applied to the applicant, no longer existed. Irt tlay, there was no
continuing bar. Rather, the “new” s.48A insertedthy Amending Act
imposed a “new” bar (following the commencement tife
Amending Act). It was that bar that the applicasgeated that he was
not caught by, given that he had only lodged ongliegtion for a
protection visa since the commencement of the Anngnaict.
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91. The Minister submitted that the Court could “put doe side” the
difference between an “amendment” and a “repealtabse the
Minister agreed with the applicant that, save fore aqualification
relating to the transitional provision (item 35%¢h.1 to the Amending
Act), the only provisions the Court needed to carestand apply were
the “current” versions of s.36 and s.48A of the.Aldtat is, s.36 and
s.48A of the Act as they stand following the como®ment of the
Amending Act. Further, that the only significancsveen a repeal and
an amendment is that the arguments advanced biéf@r€ourt in the
current case would be, as the applicant submittbffierent and
therefore, in those circumstances, no further atterwas required to
be given to the distinction between “repeal” anchéad”.

Item 35 of Schedule 1 to the Amending Act

92. It was the applicant’s contention that item 35 oh3 to the Amending
Act (see [20] above) was not a “commencement” @iow, but rather
an “application” provision. That is, item 35 progglguidance as to the
scope and impact of the Amending Act. In thoseutistances, s.48A
of the Act, as inserted by the Amending Act, onlgemtes in
circumstances where there has been an applicatran rotection visa
“under” the amended provisions.

93. The respondent submitted that item 35 of Sch.héoAmending Act
was only a “transitional provision” and did not fopart of the Act as
amended. That is, it simply controlled whether thew” or “old”
version of the Act applied to a particular casatlker, that it would be
“strange” if, in the future, regard was required lbe had to a
transitional provision in order to understand theaming of s.48A(2) of
the Act.

94. The Minister also submitted the following (at [3Y)](of written
submissions):

“If item 35 did somehow exclude the applicatiomefv s 48A in
the present case, it would do so by way of progidimat ‘the
amendments made by this Schedule’ did not applye Th
consequence would be that the validity of the Appli's new
visa application would need to be assessed undeplth s 48A.
That would not assist the Applicant.”
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Consideration

I. Law and Policy

95.

96.

97.

It must be said that the applicant's arguments reefioe Court are, in
one sense, attractive, if not compelling. That Aalgt should give
domestic expression to its international obligagityy way of statutory
prescription, rather than executive dispositionulddoe said by some
to be an appealing outcome. (Sections 48B and 41ifheoAct, are
non-compellable powersApplicant NAGM of 2002 v Minister for
Immigration and Multicultural and Indigenous Affaif2002] FCAFC
395 at [9] per Sackville, Allsop and JacobsorKhlptau v Minister for
Immigration and Multicultural and Indigenous Affair [2002]
FCA 1145 at [8] per Hely I5ZAAM v Minister for Immigration and
Multicultural and Indigenous Affairs[2003] FCA 917 at [3]
per Emmett J.) Even if for no other reason thart tha resultant
transparency provides the potential to enhanceraliess international
reputation and allows the Australian community ghsi into the
workings of the Executive government.

However, what is missing in the applicant's apploas that the
proceedings before this Court cannot be concerneith wwhat
Parliament ought to have done, should have doneyem might have
hoped to have done. This Court can only be condeiinethese
proceedings with what Parliament has actually d@mel, in a certain
“secondary” sense, what was said to have beendateas expressed
In any extrinsic material — see [76] — [85] above).

In this light, many aspects of the applicant’s sigsmons, even with the
attractive and the powerful manner with which thgre delivered, fall
away. The applicant’s interpretation of the reld@vagislation has at its
core an argument of his view of compelling policgther than the
language of the relevant statute as to what Pagldnmeant. The
applicant argues that the relevant legislation sayst he asserts
because Parliament would have meant to have ginggrepexpression
to Australia’s international obligations and to lsde maximise that
expression in domestic law.
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98.

99.

It is here that | specifically agree with the Mimiss submission that
while this Court should approach the constructibthe relevant parts
of the Act in a way that allows compliance, or ctyniwith
international law, it is not the role of this Coud construe the
legislation such as to maximise compliance with thal®’s
international obligations. It is trite to say thhe quality, or extent, of
such compliance, where the statutory language earclis for
Parliament and not this Court.

The disposition of the application therefore fatls

1) Consideration of the statutory context in whichésaéhd s.48A of
the Act exist and the language of the statute hedrhpact of the
Amending Act.

2) Understanding the importance of the way the applicaitially
framed his application to the Court, which was cstesit with what
his lawyer put to the Minister’'s department in 20d2 different to
the way the case was argued before the Court.

3) Different views of the statutory language.

4) The role of relevant extrinsic material.

Il. The Statutory Context and the Language Used

100.

101.

SZGIZ v Minister for Immigration [2013] FMCA 215

Little was said before the Court about the entekewvant statutory
regime surrounding the concept of a visa. It isdhge that one class of
visa is the subject of the application that sitshat heart of s.48A and
s.36(2). That is, an “application for a protectiosa” (s.48A(2) of the
Act).

A “visa” is defined in s.5 of the Act as “havingetimeaning given by
s.29” of the Act. This immediately directs attentim Div.3 of the Act,
in particular, sub-division A. Section 29 of thetAyves meaning to a
visa as permission granted by the Minister to an®niizen”,
relevantly to remain in Australia. In the currenhtext, the applicant is
a “non-citizen” (see s.5 of the Act - “a person whamot an Australian
citizen”) who, by his application of 10 October 2Qlapplied for
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102.

103.

104.

105.

106.

107.

permission from the Minister to remain in Australldat is, he applied
for a visa.

The basis of his application (in the sense as alety explained before
the Court and not the “limited” application stateglhis representative
in 2012 - see CB 196 and see later at [122] — [[1i32for a particular
class of visa. The concept of “classes of visasitiduced at s.31 of
the Act (also in Div.3 of the Act).

These are said to be of two “species”. The firse&gribed classes of
visas” (s.31(1) of the Act) need not trouble ugHar for the purposes
of this judgment. The second are “the classes geavifor” by,
amongst others, s.36 of the Act (s.31(2) of thg.Act

In the “logic” presented by the relevant statutdrgmework, s.36
(noting yet again the focus on the current, and ewtier, version)
provides for “a class of visas to be known as tiata visas” (s.36(1)
of the Act).

Sub-section 36(2) of the Act then sets out “a got€ for this class of
visa. That is, a protection visa. These are, reldya either the
Minister’s satisfaction in the context of the Redeg Convention or,
separately and dependent on the non-satisfactioglation to the first,
the Minister’s satisfaction in the context of coeplentary protection.

In my view, having regard to the language of theefsding Act (see
also further below regarding “repeal’” and “amentig insertion of
s.36(2)(aa) into the Act did not create a differéspecies” of
protection visas. The distinction between the cptx®f “classes of
visas” and criteria relevant to separate classessafis important.

The first, relevant to the current circumstancesives from s.31 of the
Act. The second concept relates to the differemera set out in
s.36(2) of the Act. The applicant’s argument esatinthere is that the
essence of a protection visa, as a statutory coneepo be derived
predominantly from s.36(2) of the Act. His argumenthat the change
in the criterion for a protection visa, or the msa which a protection
visa may be granted, meant that a new speciessafwas created by
the Amending Act. That is, because of the change & “different”
visa.
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108. | do not agree with the applicant. His argumenganrstruction, would
have no distinction between the concept of a ctdssisa and the
criteria relevant to a class of visa. That conflatwould render s.31 of
the Act otiose. [As set out above, s.31 provides there are to be
“prescribed classes of visas” (s.31(1) of the At} that, “as well as
the prescribed classes, there are the classes dptbvior by
sections...36..." (s.31(2) of the Act).]

109. Further, the language of s.36 of the Act is no¢ated to the making of
an application. As is plain, s.36(1) of the Actates a class of visa
known as the protection visa. That pronouncemerdastical in both
the pre-amendment and post-amendment (currentjomecs s.36 of
the Act. Notwithstanding the applicant’s relian@@non such words as
“repeal” and “amend”, it remains that Parliamenédishe same words
in both versions (that is, Parliament did not claatitge wording in the
current version). This emphasises the distinctmbe drawn between
the concept of a class of visa and the criteridases, on which it must
be granted.

110. However, even if Parliament had not used the samngulage, and
focussing only on the language used in the cursasion, the
distinction between the concepts is still plainafis, there is a class of
visa, known as a protection visa, the criteria vate to satisfy the
Minister such that the protection visa will be geth remain
conceptually separate. That “formal” formulatiorf éoclass of visa),
that idea, stands separately on its own. Whatvalat s.36(2) of the
Act are the distinct bases for the grant of a mtate visa (with
reference, given the use of the words “Ministersadisfied”, to the
grant of a visa, to s.65 of the Act). The term figecion”, as referred to
at s.36(2) of the Act, can only derive meaning @sidp a criterion for
the grant of a visa.

111. It is with sub-division AA of Div.3 of the Act thathe concept of
“applications for visas” is introduced into the A¢@Noting, again, our
focus on the current, not any pre-amendment, u&ysio

112. Section 45 of the Act provides that “a non-citiazgho wants a visa
must apply for a visa of a particular class”. Twmgs are of relevant
note here. First, the applicant fits the descriptaf a non-citizen.
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113.

114.

115.

116.

117.

118.

Second, he has made an application, on 10 Octob#&R, 2for a
protection visa of a “particular class”.

That “particular class” of visa is a protectionaviseen in light of what
Is set out above in relation to sub-division A. &de part of this
sub-division deals with the elements that contebutr otherwise, to
the validity of the application for the visa.

It must not be forgotten that what the applicandlieimges in these
proceedings is the efficacy of the decision, madd. @ October 2012,
by the departmental officer. The basis for thatiglen was the
application of s.48A of the Act. The relevant laaga of that section
prohibits a non-citizen who has been refused aeptmn visa from
making a further application for a protection viesating, of course, the
provision of s.48B of the Act).

The term “application for a protection visa” is ohefd in s.48A (see
s.48A(2) of the Act). It is said to include: “(aah application for a
visa, a criterion for which is mentioned in pargdr86(2)(a), (aa), (b)
or (c)...”

Here, again, in my view, the conceptual distinctibetween a
protection visa (as a class of visa), the applicator that class of visa,
and “a criterion” relevant to that class of visanaintained.

That there is, relevantly, no additional basis {orentioned”) in

relation to this visa does not alter the concepghd particular class of
visa. What has changed with the Amending Act i$ émther element
relevant to “a criterion” for this visa has beended, not that the
character of the visa itself has changed suchititain be said that, in
2012, the applicant applied for a different specedsvisa. That
character is still directed to providing protectittmn non-citizens. The
Amending Act expanded the statutory scope withimctvithe Minister

can consider whether to grant protection in thenfaf a protection
visa.

It is important here to focus on the words “a ciite” as they appear
both in s.36(2) (as in “a criterion for a protecativisa”) and reference
to s.36(2) in s.48A (as in “a criterion for whice mentioned in
paragraph 36(2)(a), (aa), (b) or (c)....").
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119. The words “a criterion” imply a singular entity. Wever, when this
term is applied as across each of the items in(2)36hat is, (a), (aa),
(b) or (c)), it is clear that these are separate$aor grounds, relevant
to the consideration and grant of a protection.visa

120. In this context, an important part of s.36(2) of #hct was touched on
in the Minister’s submissions. What is containedha parentheses at
s.36(2)(aa) (“other than a non-citizen mentionedparagraph (a)”)
makes plain that an application for a protectioravimust first be
assessed as against the Refugees Convention. iflhidwe item, or
“criterion” in s.36(2)(a) of the Act.) (Since thedring the Full Federal
Court handed down judgment iMinister for Immigration and
Citizenship v SZQRB2013] FCAFC 33 — see in this regard at [67] —
[71] per Lander and Gordon JJ.) It follows thereftrat the criterion at
s.36(2)(aa) (the complementary protection critéri@mly requires
attention by the Minister, or those charged withkimg decisions on
applications for protection visas (his delegatesher Refugee Review
Tribunal), if the non-citizen who has made the aaion for the
protection visa is found not to have met the aoteat s.36(2)(a) of the
Act. That is, any applicant who is determined notbe a refugee
pursuant to the Refugees Convention.

121. This immediately exposes the difficulty with theognd as pleaded in
the application to the Court, and reveals a basisdismissing the
application to the Court. Noting that no applicatiwsas made to amend
the ground, and while submissions proceeded offfereht basis (see
[52] — [53] above and also [122] — [132] below)g tkubmissions
proceeding on a different basis cannot be saixkpéaa the ground as
actually asserted.

[ll. The Applicant’s Different Complaints

122. The ground before the Court asserts that “the egiptin [plainly the
application lodged on 10 October 2012] was expyasside in reliance
only on the grounds in s.36(2)(aa) of the Act (tbemplementary
protection grounds’)”. If that was the case, ant ibtherwise said by
the applicant to be the case (see below), thewriheapplication for a
protection visa made in relation to the Refugeesv@ntion criterion
(s.36(2)(a)) was the application made in 2005.
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123. In these circumstances, the applicant’s relevattiry construction,
as put in submissions to the Court, would have hewer to have
applied for a protection visa on the Refugees Cotiwe criterion
(because, since the commencement of the AmendingitAs said to
be a new, or different, “species” of protectionayislt is therefore
difficult, if not impossible, to see how the appliomn made in 2012,
only on complementary protection grounds, couldrelave been
considered and finalised.

124. The consequence of what is asserted in the grotitidecapplication
before the Court ignores the plain relationshipMeein the criterion at
s.36(2)(a) and the criterion at s.36(2)(aa) of Alse That is, that the
latter only becomes relevant for considerationhiére has been an
application which included the matter relevant e former and the
application was refused in relation to the forn@herwise, the words
in parenthesis in s.36(2)(aa) of the Act would haweneaning.

125. Therefore, the only way that the application of 20dould lead to
consideration of complementary protection wouldifbthe applicant
had also applied for a protection visa which ineldica criterion in
s.36(2)(a) of the Act. At the time of applicatiaon2012 the applicant,
given that he expressly said he was not applyingelation to the
s.36(2)(a) criterion, would have had to rely on theplication he
lodged in 2005. That is, to fulfl what is the cemt statutory
requirement that he had applied for, and been eeffus protection visa
on the Refugees Convention basis before considaerainder the
complementary protection criterion. This plainlygaes against the
applicant’s construction that that application wés different species.
At the very least there is an inconsistency in withatapplicant said to
the Minister's department in 2012 in this regamk &vhat he now puts
to this Court.

126. The relevant material in the Court Book revealsetual consistency
with what is expressly asserted in the ground leefloe Court, not with
what has been submitted to the Court (see CB 198Bd.95). The
application is said to be “for a Complementary Ectbn Visa under
Section 36 (2) (aa)” (CB 193.4). This is emphasisethe applicant’s
covering letter to the 2012 application, signed ty lawyer (*“We
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submit that the application now being lodgedeigpressly made in
reliance onlyon s36(2)(aa)” at CB 194.7 [emphasis added]).

127. If the applicant were to now accept the Ministedsstruction (that is,
that an application for a protection visa is an liapgon for a
protection visa both before and after the commemecgnof the
Amending Act), then it may be said (if regard iglhanly to s.36(2))
that his application of 2012 could proceed to cdesition of the
complementary protection criterion if the Ministeere to agree to act
pursuant to s.48B of the Act and “lift” the bar. \Mever, in accepting
the Minister’'s construction in this regard, the laggnt would go a
significant way to conceding the Minister’'s entasgument. That is,
that the application in 2005 was an application doprotection visa
recognised under the current version of the Act, déinerefore, s.48A
now operates to bar him from making an applicatmma protection
visa in 2012.

128. Before the Court, the applicant sought to explais difficulty in the
following way. The applicant would bring an apptica for a
protection visa. While he would, necessarily, havs claims to
protection under the Refugees Convention considdasdthe Act
requires that to be done such that the applicamtbeaconsidered on
complementary protection grounds), those claimddcbe dealt with
“effectively” given s.50 of the Act, which providéisat, in considering
further applications, the Minister is “not requiréal reconsider any
information considered in the earlier application(s.50(c)) and
“...may have regard to, and take to be correct, aggistbn that the
Minister made about or because of that informati®30(d)). That is,
the applicant says that s.48A was not the only “caail” to prevent a
flood of applications that would otherwise requireconsideration
under the Refugees Convention.

129. This argument is a diversion. For example, | hawmes difficulty in
accepting that s.50 of the Act would assist indineumstances of this
case such that any such consideration would be Geffectively”.
Given the passage of time between the two appbicat(some seven
years) much could have changed in the relevanumistances in the
applicant’s country of claimed persecution, as muady also have
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changed in the applicant’s personal circumstan@svant to the
guestion of protection.

130. But, and in any event, even if those latter poimese not the case, that
still does not explain the inconsistency betweeratwine applicant
explained as the basis of his application in 20th2 Gubject of the
decision now under review) and the constructioniateht that he now
seeks to give to s.36(2) and s.48A of the Act.

131. The applicant said that, in 2012, he applied f@r@tection visa only
on complementary protection grounds. Plainly, ieiplin this is that
he did not purport to apply, in 2012, on Refugeesv@ntion grounds.
Given the relationship between s.36(2)(a) and ¢a#)e Act, to engage
s.36(2)(aa) would require prior consideration ofe tmatter in
s.36(2)(a). The only time the applicant acted tgage the matter
substantively set out in the current version 06&Ja) of the Act was
with the application of 2005. If that applicatiorasvfor a different
species of visa as the applicant now claims, thiey dvd the applicant
not apply for a protection visa on Refugees Corngangrounds in
2012, given that it was a necessary precursor doctimsideration on
complementary grounds. This was not satisfactexiylained. That the
“instructing solicitor” was said, in 2012, to be 6ne conscious” of the
effect of s.50 is not supported by what is in tayer’s letter and does
not in any event explain the applicant’s actiondigit of the clear
statutory relationship between s.36(2)(a) and ga#)e Act.

132. While there may be some appeal in further pursulreg contortions
presented by the applicant’s positions as at 1@l&ct2012 and now,
for the purposes of this judgment, the applicactsstruction, as
“amended” by his submissions, does not succeedfatsthe reasons
that follow. Noting again that what must be retdifeom what is
immediately above is that the “current” legislatregime established a
priority relationship between s.36(2)(a) and (ashsthat consideration
of the latter is dependant on the consideratiow, ‘@afusal”, of the
former and, by necessity, application for the farme

133. | understand the words “a criterion”, as they appea.48A(2)(aa) of
the Act (“...a criterion for which is mentioned...”)p be immediately
referrable to the visa, and not necessarily taddine of the application
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for a visa. (That is a criterion for the visa whistmentioned in s.36(2)
of the Act.)

134. Therefore, and in the context of the scheme ofAitieset out above,
the definition, for the purposes of s.48A of the A “application for
a protection visa”, “includes” an application fowvesa, a criterion for
that visa being mentioned in s.36(2) of the Acte Tfferent criteria
(that is, each of “a criterion”) are, relevantly3&(2)(a) or (aa) of the

Act.

135. Itis here that the use of the word “or”, as it @@s at both s.48(2)(aa)
and s.36(2) of the Act, is important. The mattentimmed in s.36(2)(a)
(as referred to in s.48A(2)(aa) of the Act) is Mmister’s satisfaction
derived from the Refugees Convention, and whichefloee fulfils the
“criterion” for the protection visa. This basis foreeting the relevant
criterion was not altered by the Amending Act. Thenguage
pre-amendment and post-amendment is identicaldlseeitems 12 to
16 of Sch.1 to the Amending Act).

136. The word “or”, as it appears at s.36(2) betweerafa (aa) and in the
reference to s.36(2)(a), (aa) as it appears inA%)8&a) of the Act
[noting that “or” between s.36(2)(b) and (c) (id&A(2) of the Act)
means “or” in between each of the subparagraphskesit clear that
the current version of s.36(2) of the Act has adlitaxhal way in which
“a criterion” for the protection visa may now be tmghat is, with the
Minister’s satisfaction in relation to complementarotection (only in
circumstances where the other criterion at s.38J2% not successful).
The Amending Act has created an additional way ctv “a criterion”
for a protection visa may be fulfilled. That is,etliocus is on the
criterion.

137. The amendment was done to expand the ways in whidariterion”
can be fulfilled, not to alter the nature of theadcter of a protection
visa. That character remains to provide protediiothose non-citizens
in need of Australia’s protection and, importantigt to “refoul” those
in need of protection. That the scope of the b&methat obligation has
been statutorily expanded does not mean that tharenaf the
protection visa itself has changed. That is, thetqmtion offered by
Australia.
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138. Similarly, in my view, the language of s.48A of thet (as it is now) is
clear. A “non-citizen” who has been refused a priod@ visa “may not
make a further application for a protection vid&'is important to note
here that the emphasis is not on an applicatioa faotection visa, but
on afurther application for a protection visa. The first paft the
section talks not of a non-citizen who had previpuspplied for a
protection visa, but one who has been refused tagiron visa.

139. While, plainly the section then proceeds to talkagberson who “has
made an application for a protection visa” (s.49A(en my view, that
is a reflection of the logical consequence thaees@n would need to
have made an application before being refused.ifipertant point to
note here is that the heading of the section “Ntmen refused a
protection visa may not make further application footection visa”
reflects the emphasis that the legislation inten(ed3(2)(d) of the
Acts Interpretation Act 1901Cth)). That is, a prior refusal for a
protection visa bars a further application for atection visa being
made.

140. In my view, this is reinforced with the languagescd8A(2)(aa) of the
Act:

“ application for a protection visancludes:

(aa) an application for a visa, the criterion forhigh is
mentioned in paragraph 36(2)(a), (aa), (b) or (c)...”

There is plainly a separation, or distinction, bew “a criterion” for a

visa and the various methods by which “a criteridof the visa

applied for (the protection visa) may be inform@dain, contrary to

the applicant’s position, the legislation has notated a separate
species of application for a visa by the inclusodrs.36(2)(aa) of the
Act. Rather, the application for the visa, as aislegjve concept,

remains the same. All that has changed is thatethernow an

additional way of satisfying the relevant “criteridfor the visa.

141. The concept of the “application for a protectiosa’itherefore remains
unchanged by the Amending Act. The applicant indineent case is a
“non-citizen” who has already applied for a proi@ctvisa. He was
found not to have satisfied the relevant criterarthat time, and was
refused the protection visa on that basis. TheequeEnt expansion of
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the bases on which “a criterion” for a protectiasavmay be fulfilled
does not alter the fact that the applicant is @aqerin the migration
zone, who has made a second, or further, applicdtio a protection
visa. Such an application, given s.48A of the Astnot valid. The
departmental officer was correct to so find.

IV. Different Views of the Statutory Language

142.

143.

144.

145.

The applicant attacked the Minister's reliance ome twords
“mentioned” and “includes” as they appear in s.48Athe Act
(see [47] — [49] and [54] above). It must be saiaktl did not see how
this description of this aspect of the Ministeridmissions as being
done for “administrative convenience”, and so thateaucrats could
avoid further work, could arise only from this paftthe submissions.
It either relates to the entire scheme of the applis attack, or
nothing.

In my view this was plainly a colourful submissitrat the applicant
felt he could make, possibly for dramatic effeckaiily, this Court
cannot properly be concerned in these proceedinigstiae impact on
bureaucrats. If the Parliament intended there toaheimpact on
bureaucrats, then so be it. This then becomes temnfiat the Executive
arm of government.

| agree with the Minister that there is nothinghe relevant language
to allow this submission to be properly made. Tppliaant’s attack in

this regard therefore could not just relate to thie aspect of the
Minister’s various submissions. Plainly, if the Cowere to accept the
Minister’s construction of the statute on whatebasis then, in that
circumstance, there would be no need for the beragito consider
“additional” protection visa applications.

Therefore, if the applicant sought to make thisnsigsion for the
purpose of highlighting the consequence of accgptire Minister’s
submissions, or not accepting his constructionn ttiee applicant’s
attack is wasted. One way or the other, the Coamnot allow any
concern for bureaucrats (or otherwise) (or evenMimaster’s personal
workload) to colour its consideration.
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146. | should note that the applicant submitted that tkenister’s
construction of s.48A misconstrued that provisia imposing an
“ethereal bar” (set out at [87] above). | did neeghis as an accurate
description of the Minister’s position. | agree lwithe Minister’s
submissions in this regard (see [88] above).

147. Some argument ensued between the parties as tisé¢ha s.48A of the
words “includes” and “mentioned”. Further, whettiae appropriate
approach to the relevant statutory constructioml ginen it includes
reference to these words, required a “narrow” godd” interpretation
(see [60] — [63] above).

148. In this debate, | did not see that the applicafimnce orSZGMEwas
of direct assistance to him on this point. | accdp applicant’s
submission that, in that case, the approach taitetgt construction
adopted, with respect, by the Full Federal Coun typaecise”. That is,
| respectfully understood the Court to be sayingt throper attention
must be given to the scheme and language of teeamt parts of the
Statute.

149. In that case, dealing with an earlier form of s.48Ahe Act, the Court
emphasised that when regard was had to the nafutkeoreview
undertaken by the Refugee Review Tribunal, in tase under Pt.7 of
the Act, that to describe the Tribunal's task akingaa finding as to
whether the applicant was a refugee was not corfRather, the task of
the Tribunal was to reach, or not reach, the reguitevel of
satisfaction as to whether Australia had protectibhgations towards
the applicant (see, in particular, s.414 and si&b Rt.7 of the Act —
SZGMEat [18]). In this sense, the Court certainly alfer precision
in the attention to be paid to the scheme, strecamd language of the
relevant legislation.

150. The words “narrower” or “broader” in this contexteareally
descriptors of how far the legislative interpregatistays with the
language and schema of the statute as opposedréadag which
seeks to encompass matters possibly alluded tondtuspecifically
mentioned, in the statute.

151. An example is the Minister’s suggestion that thedvoncludes” as it
appears in s.48A(2) of the Act, is meant to convey what follows is
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non-exhaustive. The applicant would say that itusthdve read as if it
Is exhaustive and that the use of the word “inciideeates ambiguity
with the consequences set out earlier in this juslgnisee [63] above
and see also at [155] — [158] below).

152. | should note that the applicant’s reliance Buck v Comcareand
Haneefdid not add to, or further advance, his argumBather, | saw
these references as another expression of thecappd point in this
regard. The reference Buck v Comcaremphasised the importance of
precise construction, not only in terms of publaigy but also the
safeguarding of an individual’s right. In this regjathose rights, said to
derive from international treaties to which Austxas a signatory, have
domestic expression to the extent, or the shapendio them by the
legislature. This immediately refers to the disaussabove about the
language of the statute and Parliament’s intention.

153. The applicant’s reference tdaneefseeks to emphasise the importance
of common law rights and freedoms. However, thabugh be
understood in light of the “qualification” to be uond at [107] of
Haneefthat such an emphasis on statutory constructiofwlzere
constructional choices are open”. For the reasehsw@ above in this
judgment, | do not agree in the current circumstartbat such choices
are open to this Court given the language, scherestructure of the
relevant legislation.

154. | ultimately agree with the Minister that closeeation must be paid to
the language of s.48A(2)(aa) of the Act. The useth® words
“mentioned” and “includes” cannot be ignored. Aftdl, they are part
of the language actually used in the statute angortantly, in s.48A
of the Act.

155. As the Minister proposes, the words used were ma&cied to an
application for a protection visa as set out, éenred to, in the current,
or amended, version of s.36(2) of the Act. Rath#ention is directed
to “a criterion” “mentioned” in s.36(2) and all ionstituent parts.
Noting, again, that each of these parts, relevaadlypetween (a) and
(aa), is expressed in the alternative with the afsdae word “or” as it
appears between (a) and (aa) of s.36(2) of thgakad for that matter
(b) and (c) of s.36(2)). The point here is that therd “includes”
directs attention to, it emphasises, the substamzkthe description, of

SZGIZ v Minister for Immigration [2013] FMCA 215 Reass for Judgment: Page 43



each of those matters set out individually at 2B6¢ the Act (namely,
each constituent part — (a), (aa), (b) and (c)herathan the mere
existence of the actual paragraph itself as anyeittiis is an example
of where the constituent parts have a life of tlosin given they are
directed to different subjects, as opposed to tescmption of, or

reference to, the entirety of the sub-section ashale. If some other
word had been used, say “means” or “is” (as in figpgion for a

protection visa...” means or is), then such words lddave altered
the focus.

156. This is an important distinction. The placementtloé focus on the
substance of what is contained in each paragrapidsany temporal
limitation that may have been created with the elssuch words as
“means” or “is”. That is, what is meant by “an apption for a

protection visa” (post the commencement of the AdimegAct) is that

the meaning, or definition, of that term is “inakes’ of a concept (that

Is, each of the concepts set out there) rather tih@mreation of some

“new” prescriptive list. That is, a concept that falation to the

Refugees Convention criterion had a statutory Idefore the

commencement of the Amending Act and plainly cargs to be

“included” after.

157. To the extent that the Minister’s submissions mksyp dave implied
that “includes” was designed to create some nomestive list as
meeting the relevant definition, and to the extaat the applicant says
this is an explicit consequence of the Ministetibraissions, then such
a notion must be rejected.

158. If this were the case then the applicant’s argunasnto “precision”,
“narrow” and “broad” interpretation, would be plginravailable. The
legislation should not be interpreted in such a asyo give license to
any infinite number of elements to be imported ithte meaning of
“application for a protection visa” as set out IA&A(2) of the Act.

159. However, the view that | have taken of the mearind use to which
“includes” has been put here is devoid of ambigaityl supports the
precise, and even “narrow”, approach to understantie meaning of
the statute that the applicant says should be used.
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160.

161.

One of those “parts” of s.36(2) of the Act, nam@y, is in identical
terms to a part of “a criterion” as it existed prio the commencement
of the Amending Act. The current version of s.36§2}he Act and as it
Is referred to in (the current version of) s.48/eans that an applicant
who has made an application for a protection visang time, which
can be recognised as “an application for a visajtarion for which is
mentioned in s.36(2)(a)...” (the current version) eihieless is caught
by the description in s.48A(2)(aa) because the téoan” (its
substance) is in identical terms. That is, it is #ame criterion. The
application, therefore, made by the applicant i3 “an application
for a visa, a criterion for which is [still or, evealso] mentioned in
paragraph 36(2)(a)...” in its current (post-amendmeiorm. His
application in 2012 is a further application fopeotection visa and
therefore “barred” by s.48A(1) of the Act.

To the extent, also, that the applicant soughibtug$ attention on the
words “repeal” and ‘amend” in the Amending Act, Busubmissions
divert attention away from the language of s.48/&2)t exists post the
commencement of the Amending Act. A criterion “menéd”, with its
focus on the description of the substance of edcthe constituent
parts of that criterion, is not limited by a repeal amendment of
s.36(2) as it was. That is because the focus is@mgssarily on s.36(2)
of the Act per se as it existed, but rather oniteroon characterised by
its mention, or as described, in s.36(2) of theasit now exists. In the
current case, the applicant did make an applicdtioa visa a criterion
for which is mentioned in the current version @62). That he made
it prior to the commencement of the Amending Aceslmot alter the
fact that his conduct in the past still meets ttescriptor.

V. The Role of Relevant Extrinsic Material

162.

Before the Court the applicant submitted that theses, at least,
ambiguity in the language of the relevant partstlod statute. He
pointed to his own construction and what he saidrewéno
constructions proposed by the Minister. Therefoie, these
circumstances, he said that recourse to extrinaiemal was available,
or necessary, to resolve the ambiguity.
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163. Two things may be said immediately. First, it doeg follow that
simply because a number of constructions are pBEhOOr
propounded, that it is the result of any ambigultyy such contrary
construction may simply be the result of fertilends, or inventive
argument.

164. Second, there is a difference between ambiguity comdplexity. Any
complexity arising in the current circumstances maynecessarily be
due to an ambiguity of language. Rather, it maylbe to a particular
construction of language designed to cover, or Epess, a number of
situations (e.g. applications for protection visasde before and after
the commencement of the Amending Act) and to accodate the
various elements constituting the scheme of apglfon a visa and, in
this case, a particular class of visa, the pratectisa.

165. Recourse to extrinsic material may be had to resalw ambiguity in
the statutory language (s.15AB(1)(b)(i) of thets Interpretation Act
1901 (Cth)). However, it may also be of value in comfing the view
taken of the meaning of relevant statutory langu@gE5AB(1)(a) of
the Acts Interpretation Act 1901Cth)). In this latter regard, the
following supports the construction set out abowe & support of the
Minister’s position.

166. The applicant’s reliance on extrinsic material & gut at [78] — [79]
above. It must be said that, for the large pad applicant’s reliance on
the extrinsic material was not dependent on whéb ise found there,
but rather what the applicant says is not in th&iresic material.
Further, where he did make reference to the materidoe Minister’s
Second Reading Speech, it was to comment on therdiisation”, or
expansion, of s.36, not s.48A of the Act.

167. The applicant’s position is that, had Parliamernended to exclude
persons such as the applicant from accessing the”“regime, then,
given the importance of such a matter, it wouldekpected that such
an intention would have resulted in some expreatemsient to that
effect in either the Second Reading Speech or tkplaBatory
Memorandum.

168. | prefer the Minister’s position with its primargliance (although not
exclusively) on what is actually to be found in$badocuments. While
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169.

170.

171.

172.

173.

also relying on the absence of references (albe# smaller degree),
nonetheless the Minister did point to some partthefdocuments to
support his construction of the statute under cmrstion.

The applicant's reference to the Minister’s Secdtehding Speech
(see at [79] above) does not assist his construclitlie applicant’s
construction, in effect, seeks to draw a line betwe¢he “old” and
“new” versions of the Act. To that extent, therenasargument with his
position as a general proposition. For current pseg we are focussed
on the legislative version post the Amending Act.

However, in drawing that line, the applicant alseks to draw a line,
an impervious line, between actions taken befoescitmmencement
of the Amending Act and what is legislatively aehile after the
commencement of the Amending Act (see, in partictdiiee discussion
above on “includes”).

The Amending Act did not, in my view, seek to “wipiee slate clean”
in the sense of denying, or forgiving, what hadusced prior to its
commencement. The repeal, or amendment, of an Aeis dhot
necessarily, and simply of itself, repeal or amevitht has actually
been done in the past unless some such intentrobecdiscerned.

| agree with the Minister that item 35 of Sch.1lthe Amending Act
operated to make clear in the transition from tbkl™ to the “new”
version of the Act that the “new” version of the tAapplied to
applications made after commencement of the Amegndict and to
applications made prior, but not determined. Inahsence of anything
further, it therefore also means that, amongstrathegtters, relevantly,
complementary  protection  considerations do not \appl
“retrospectively” to applications for a protectioisa finalised before
the commencement of the Amending Act. | cannot Hes the
language of item 35 confines the operation of s.4&M\amended) to
relate only to events post-amendment.

In light of my finding above, it is not necessaoyproceed to consider
the effect of the applicant’s construction of it86) as submitted by the
Minister (see [94] above).
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174.

175.

176.

177.

178.

Further, the applicant’s reliance on the Ministexiglanation (in the
extrinsic material) that one of the reasons foralhmendment of the Act
was to take the disposition of certain decisionsvi@a grants away
from the Minister acting personally and to placenita statutorily

regulated regime, says nothing about ignoring vilaatoccurred in the
past. At most, what is in the Second Reading Speeah explanation
of the reasons for changing, or more precisely edpa, the statutory
regime for the future. (Again, noting the discussmbove as to the
distinction between “a criterion” per se, thathe triteria collectively,

and the distinctive and different substance of eaitarion.)

The “significant administrative hole” referred ty the Minister in the
Second Reading Speech (at pg.1356) was not filledldnying the
past. Rather, the thrust of the Second ReadingcBpsas to explain,
amongst other things, the reasons and mechanisms “{g8he bill
establishes new criteria for the grant of a prodecwisa...” see at
pg. 1357) for the future.

As set out at pg.1358 of the Second Reading Speech:

“Moreover, once this bill comes into effect, assessts under the
protection obligations determination process fofsbbre entry
persons willalsotake into account complementary protection.”

[Emphasis added.]

That does not give license to the applicant to attpat the intention of
the Bill, at least as explained by the Ministerhis speech, was to
ignore the provisions of s.48A of the Act. Where tinister talks of
“assessmest under the protection obligatish [emphasis added]
(noting the plural) this refers to applications farprotection visa
validly made after the commencement of the Amendicig It does not
serve to validate an application made after thmetiby ignoring the
fact that a valid application for a protection visad been made, and
refused, under the “old” statutory regime.

In any event, the Explanatory Memorandum to the Adineg Bill (as it
then was), with its specific reference to s.48Atloé Act, provides
greater insight to what was intended to be wroumyhthe Amending
Act in this regard.
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179. Before the Court, the Minister drew attention te tiote about item 16
of Sch.l1 to the Amending Act dealing with s.48A(Bee the
Explanatory Memorandum: “Notes on Individual Claisat pg.16).
That is, the definition of “application for a preot®n visa”. In
particular, what is noted about the effect of itkesn on the purpose of
S.48A at [105] (of the Explanatory Memorandum atldy

“The effect is that, for the purposes of sectio®48 non-citizen
who, while in the migration zone, has madeapplication for a
protection visa (either on Refugees Conventions grounds, or
complementary protection grounds) where the grant(fs the
visa(s) has or have been refused, may not makerthefu
application for a protection visavhile in the migration zone.”

[Emphasis in the original.]

180. Two things, at least, may be said about this “nofdiat is, in its
entirety of the “note” on item 16 in the Explanatdviemorandum
([101] at pg.16 to [105] at pg.17), not just thartpextracted above at
[179]. First, there is nothing here to suggest ttitse who have
applied for a protection visa once on Refugees €ption grounds are
entitled to, or can apply a second time for, agutodn visa either on
complementary protection grounds or Refugees Cdmremgrounds,
or both.

181. Second, and far more importantly, is that the plaimguage of the
extract, and when read in the context of the emiote on item 16,
supports the Minister’s relevant statutory congtamc The note in its
entirety records that item 16 repeals the “existifgow “old”)
s.48A(2)(aa) and (ab) and substitutes a new pagrhg48A(2)(aa).
The very paragraph under consideration now.

182. As set out above, there was some discussion b#fer€ourt about the
import of the words “repeals” and “amend” as usedhe Amending
Act. The applicant sought to derive some advantades argument in
relation to his preferred construction by sayingttthe repeal of a
statutory provision, at least, implied some bredk the past such that
an application for a protection visa on Refugeesweation grounds
was not an application for a protection visa of ‘thgecies” created by
the Amending Act. In my view a “break”, or chang®, what
constituted the basis for the grant of a visa does unless some
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183.

184.

185.

186.

187.

specific reference is made to the contrary, proWaea denial of what
actually occurred in the past.

Some explanation is provided as to how these varteums were
meant to apply in the Amending Act by the Explamatdemorandum.
| note that (at [103] of the Explanatory Memorandainpg.16):

“However, subsection 48A(2) does not currently noenthat an
application for a protection visa includes an applion for a
protection visa on complementary protection grounde
purpose of the substituted provision is to proviole applicants
for a protection visa on the basis of a claim famplementary
protection.”

With reference to [104] of the Explanatory Memonamd(at pg.16),
the “effect” of s.48A(2)(aa), which is described the “substituted
paragraph 48A(2)(aa)”, is that an “application forprotection visa
includes”:

“ @ an application for a visa, a criterion for whick mentioned in
new paragraph 36(2)(a) or (bwhich retains the intention of
existing paragraph 48A(2)(aa) and (ap)and..”

[Emphasis added.]

[In context, “existing paragraph” is a reference the now “old”
statutory provision.]

Plainly, therefore, the intention of Parliament wad to draw a line
with events in the past. The current version of thdinition of
“application for a protection visa’ “retains” thagart of the “old”
version that related to the Refugees Convention.

Therefore, the effect of the “new” s.48A(2)(aa}asretain that part of
the “old” definition that relates to the Refugeemn@ention and to now
“include” a criterion “mentioned” in the new s.3¢@a) (the

complementary protection claims) (see the secomghaiot at [104] of

the Explanatory Memorandum (at pg.16)).

What appears at [105] of the Explanatory Memorandampg.17)
must also be read in the context of the explandhiahprecedes it. This
“summary” of the “effect” of the Amending Act fohé purposes of
s.48Ais that a non-citizen who has made an agmlicdéor a protection
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188.

189.

visa, with specific reference to either a Refug€esvention ground,
or complementary protection ground, may not makefugher
application for a protection visa (on any of theogrds otherwise
available).

There is no temporal limitation as to when the magpilon must have
been made to be caught by this provision. The eefs¥ to “either
...or" leaves the situation, as with the constructoreviously set out
above, as being that the effect of the “new” priovigs that, amongst
other things, a non-citizen (such as the applicaht) has applied for a
protection visa on Refugees Convention grounds (afe the
alternatives now available) cannot make a furtipgtieation.

That the “alternative” (complementary protectiompund was not
available to the applicant at the time he madeapilication for a
protection visa does not detract from the fact tha explanation of
the effect of the purpose of s.48A was to preclpdesons who had
already applied for a protection visa on Refugeesv@éntion grounds
from making further applications, including on agyounds now
available.

Conclusion

190.

In summary, | accept the Minister’s construction the relevant
legislation. The applicant is a non-citizen caulgitthe prohibition in
s.48A from making a further application for a paiten visa while in
the migration zone. The officer of the Ministerspartment was not in
error in applying this understanding to the releéVagislation and in
deciding that the application made on 10 Octobdr22@as not valid.
The sole ground of the application to the Courtethier as stated or as
subsequently argued in submissions, is not made Aadordingly,

| will make an order dismissing the application.

| certify that the precedin? one hundred and ninety(190) paragraphs are a
0

true copy of the reasons

r judgment of Nicholls M

Date: 3 April 2013
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