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Key facts (as reflected in the decision): [No more than 200 words]

On 9 October 2012, the Minister for Immigration, Integration and Asylum rejected the applicant’s
asylum request and issued an entry ban against him. On 22 February 2013, the applicant’s appeal against
this decision was considered to be not founded by the District Court of The Hague.

The applicant subsequently commenced proceedings before the Council of State, arguing inter alia that
the District Court had found incorrectly that the State Secretary (and his predecessor) had determined
that there are serious grounds to believe that the applicant had engaged in crimes as enumerated in
Article 1(F) of the Refugee Convention.

The applicant argued that the District Court had neglected the fact that the State Secretary had not
evaluated the decision of the Turkish court on which the Article 1(F) determination had been based. The
Turkish court had convicted the applicant to life imprisonment for membership of an illegal organisation
and involvement in a number of murders. Torture had preceded the applicant’s confession.

The District Court had agreed with the State Secretary’s position that the Article 1(F) determination had
been made validly on the basis of the evidence before the Turkish court that had not been collected
through torture, notably confiscated documents.

The Council of State drew another conclusion. From the judgment of the European Court of Human
Rights in Othman (Abu Qatada) v. The United Kingdom, Application no. 8139/09, 17 January 2012,
(http://www.refworld.org/docid/4f169dc62.html), it follows that the judgment by the Turkish court is
contrary to the right to a fair trial as meant under Article 6 of the Convention for the Protection of
Human Rights and Fundamental Freedoms as well as the fundamental international principles of a fair
trial. Since the judgment of the Turkish court, in light of paragraph 267 of the judgment in Othman, is
untrustworthy in its entirety, the State Secretary has incorrectly founded the Article 1(F) determination
on it.

The applicant’s appeal was considered grounded.

[Note that in this case Article 1(F) was applied without any specification as to the applicability of

1(F)(a), 1(F)(b) or 1(F)(c) ]
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2.4 The District Court has failed to recognise that, given that according to the decision of 9 October 2012
and the intended course of action attached thereto there is no disagreement between the parties about the
fact that the judgment of the Turkish court is based in part on the applicant’s confession which was
obtained through torture, the State Secretary incorrectly attached significance to that judgment. From the
judgment of the European Court of Human Rights in Othman (Abu Qatada) v. The United Kingdom,
Application no. 8139/09, 17 January 2012, (http://www.refworld.org/docid/4f169dc62.html), it follows
that the judgment by the Turkish court is contrary to the right to a fair trial as meant under Article 6 of
the Convention for the Protection of Human Rights and Fundamental Freedoms as well as the
fundamental international principles of a fair trial. Since the judgment of the Turkish court, in light of
paragraph 267 of the judgment in Othman, is untrustworthy in its entirety, the State Secretary has
incorrectly founded the Article 1(F) determination on it.

Further, the State Secretary cannot be followed in his position that he has already shown, through the
documents that were confiscated by the Turkish authorities and the applicant’s confession in the context
of his statement of regret [which he made to the Turkish court with a view to regain his liberty on the
basis of the scheme for persons who repent for past crimes] — in and of itself and separately from the
judgment of the Turkish court — that there exist serious reasons to believe that the applicant was involved
in said crimes. The confiscated documents are absent from the present dossier and, outside of the
judgment of the Turkish court, are only mentioned in the indictment of [date] and [date] of the Public
Prosecutor in [location], which does not state which precise documents are involved or what their
content is. Additionally, the State Secretary has not conducted investigations into the confiscated
documents. The individual report prepared by the Dutch Foreign Ministry only verifies whether the
applicant has been convicted in Turkey for said crimes.

Since the State Secretary has not contested either in the decision or during the session of the Council of
State that the applicant forcibly signed a declaration stating that he relies on the scheme for persons who
repent for past crimes, no meaning can be attached to the applicant’s confession before the Turkish court
regarding his membership of [organization]. In this regard it should be taken into account that the Article
1(F) decision was not based solely on the applicant’s membership of [organization], but also on his
active participation in that organization, as the State Secretary confirmed when asked during the session.

In light of the foregoing, the District Court failed to recognize that the State Secretary was not justified
in incorrectly taking the position without further investigation that Article 1(F) applies to the applicant.

Grievances 1 and 2 succeed because of this reason alone.

3. The appeal is grounded. The contested decision must be annulled.




Other comments or references (for example, links to other cases, does this decision replace a
previous decision?)

This decision replaces the decision of 22 February 2013 of the District Court of The Hague in case nr.
12/32990 as well as the decision of the Minister for Immigration, Integration and Asylum of 9 October
2012, nr. 275.289.6131.
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