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MR JUSTICE CRANSTON:
Introduction

In Seamus Heaney's well-known podambo”, he speaks of limbo as being "a cold
glitter of souls". The claimants in this judiciedview, two Palestinians and one
claimant of Eritrean and Ethiopian ancestry, codtéhat by the decision of the

Secretary of State for the Home Department ("there&ary of State"), they are

effectively in limbo. One aspect is their limitexhtitement to social and housing

benefits. Their position results because of asi@ciby the Secretary of State to grant
them temporary admission. Their claim is that teainlawful and that | should make a
declaration to that effect and also order that theygranted leave to enter. | am told
that there are a number of other cases involvinigsiaian and Ethiopian/Eritrean

claimants whose cases have been stayed pendidgtéraination of this case.

The Background

(a)_The first claimant, Ahmmad Ali Rabah

The first claimant is a Palestinian from the Ye@nk of the Palestinian territories. He
was born on 18th March 1979, so he is now 30 yelaks He arrived in this country
and claimed asylum. That was refused by the Sagref State in April 2004. He
appeals against that decision and the matter wasl iy an Adjudicator in July 2004.

In his evidence before the Adjudicator the ckamnsaid that he had left the West Bank
in January 2004 posing as a tourist. He said hietwin brother had been in the
al-Agsa Brigade and had disappeared. His brothaembership of the al-Agsa
Brigade had led to problems with the Israelis, \wHed him to leave. His mother is still
alive but blind and deaf. She was living with drigtrelatives. He could not contact her
because she could not hear or speak. He did nettha telephone number to contact
the relatives. He said that his relatives werk Isting in his village. His father had
died of a heart attack in December 2003.

In his findings the Adjudicator said that he diot accept that the claimant's brother
was a member of the al-Agsa Brigade. Neither did Adjudicator accept the
appellant's evidence that he had been detainetiebistaeli authorities. At paragraph
52 the Adjudicator said this:

"l find that it was opportunistic of the appellaot come to the United
Kingdom for economic betterment, and there are emsons why he
should not return to Palestine.”

The first claimant was placed on temporary admissio 13th March 2004 and that has
continued to the present.

On the Adjudicator's account, when he arrivedhis country he had no documents.
He has said that in 2006 he managed to contacAboéli, a person who used to help
his family with their financial affairs. Abu Ali as able to obtain a birth certificate for
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him. That birth certificate, which is before theuct, includes an ID number. For the
purposes of his case the claimant accepts thdtittecertificate is genuine.

The claimant was advised by his legal represgetathat he should attempt to return
to the West Bank in the light of the Adjudicatadiscision. On 14th March 2007 he
went to the offices of the Palestinian General Balien in London. He took his birth

certificate. The deputy head of the mission infedninim that, since he had not been
issued previously with a Palestinian Travel Autbyodocument, they could not issue
him with such a document. Subsequently, on 26thl 8007, the deputy head of

mission wrote to his solicitors, saying:

"l would like to inform you that in accordance withe Oslo Agreement
signed between the PLO and Israel, all Palestipassports are only
issued in either West Bank or Gaza for those Ralass who hold an ID
number.

As for the Palestinian General Delegation to thé@ddnhKingdom we only
certify powers of attorney for people who wish émew their passports.
And they have to follow the procedures themselves."

There was a subsequent letter from the PalestiGianeral Delegation, dated 6th
August 2007:

"In the absence of relevant documentation presebjethe respective
person the Palestinian General Delegation in theddKs not have the
capacity to prove the nationality of any Palestinialt is up to the
individual himself to present types and forms ofwlmentation which can
help us identify him."

The claimant's representatives sent lettersréeftaim in the first part of 2007

requesting leave to remain. The application faligial review was lodged in June
2007. In November 2007 the Secretary of Stateseefuthe application, asserting that
the claimant was in possession of a Palestiniath lwertificate which had an ID

number. That was the number that would have bédmsoPalestinian identity card

which he would have been issued at birth. He veapiired to find someone in

Palestine to act as his representative. He must/lsomeone to act for him.

In a witness statement to the court, the clatnfeas said that he has never had a
genuine passport, travel document, Palestinian &itshidentity Card, driving licence,
political party membership card or medical carch réspect of obtaining assistance
from someone in the West Bank, he did not belichat he could take the matter
further. He did not know whether his mother ornterother was alive or dead and he
had now lost contact with Abu Ali. He did not hawe financial resources to instruct
an attorney on the West Bank to act for him.

Dr Tobias Kelly is a lecturer in social anthotggy at the University of Edinburgh,
with extensive experience of the Palestinian tanigs. In three expert reports prepared
for the claimant's solicitors, he explains how Badestinian National Authority issues
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travel documents. He also explains the checkpasitigblished by the Israelis into the
West Bank. He reflects in his reports what theeftalian General Delegation said in
the letters | have referred to, namely, the need f@lative or someone with a power of
attorney to go to the Ministry of Interian Ramallah on his behalf to obtain a West
Bank identity card and Palestinian travel document.

In his second report Dr Kelly opines that witha contactable relative the chance of
the claimant obtaining the necessary documentd&@ueer cent. In his third report, Dr

Kelly clarifies what he meant to say, that is, ttheg chance was 10 per cent if he could
find someone to help him in the West Bank. Withthat help the chance would be

zero.

(b) The second claimant, Fikrete Woldenmichael

The next claimant is of mixed Eritrean/Ethiopiaeritage. She was born on 29th
January 1987 in Ethiopia. She arrived with hetesisn the United Kingdom and

claimed asylum. The Secretary of State refusedafipdication and the matter went to
an Adjudicator. The Adjudicator dismissed the ralaan asylum and human rights
grounds.

There is no need to canvass the details ofAthedicator's findings. Essentially he
found that she and her sister were vague and evasivto the alleged arrest of their
father and there were various other aspects of thaim which could not be regarded
as credible. But the Adjudicator did accept tlneirt father was Eritrean, although he
appeared to have lived most of his life in Ethiopiehe Adjudicator accepted that the
claimant had never lived in Eritrea and had notreta there.

There have been contacts with both the Eriteeah Ethiopian Embassies in London
about the claimant. An earlier contact with thé&rBans, through the Refugee Action
Choice Team in 2005, produced this report from aint@e latter's workers:

"I was informed that the Eritrean Authority wouldtnbe able to issue
travel documents for individuals born in Ethiopia.”

Ms Sheona York, the solicitor who has done rmorraous amount of dedicated work
for the three claimants in this case, has writtemomerous occasions to the Eritrean
Embassy asking for appointments or for the Embé&sgyrocess applications, both in
relation to this claimant and others in a similémation. In addition, she says that in
another similar case, the Secretary of State dewbat it was considered an individual
must do to establish that a person has made afasabiy effort to obtain
documentation:

"It is recommended that your client submit a formagplication a for
passport, allowing sufficient time for the Embassyrespond. If your
client receives no response to this applicatiomiwit number of weeks,
it is recommended that he writes to the EmbassyHmbassies) to
enquire about his application by recorded delivaryeast once. If he
continues to receive no response, and provideseewed of the
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correspondence (for example the recorded delivigry and copies of the
letters) IND is likely to accept this as a sustdireffort to obtain a
national passport.”

In Miss York's evidence it would appear that noividual in a similarly placed
situation as the claimant has received a passqmr the Eritrean Embassy and that no
person has been removed to Eritrea.

There is a statement from the Eritrean Embasslyded from the Eritrea Ambassador
to London, setting out "Our general criteria fdrzgnship." This provides:

"A person who is with an Eritrean father/mother WDJUBE ELIGIBLE
for Eritrean nationality as long as the person mles three Eritrean
witnesses."

Clive Wools, who is an inspector with the Stame of State in the Returns Liaison
Unit, has given evidence to the court about thernedf persons to Eritrea. Essentially
he says the difficulty is that an Eritrean mustveroationality. He describes the
substantial effort, including at ministerial levéd, facilitate the return of Eritreans to
Eritrea. The fruits of that is that the Eritreamliiassy has now agreed to interview
anyone who needs to be redocumented for removis ificludes those who have no
evidence of nationality and identity.

As for contacts with the Ethiopian Embasswilt be recalled that the relevance of this
in relation to the claimant is that she spent hieole life in Ethiopia before coming to
this country. It is of note that on several ocoasithe Secretary of State has recorded
the claimant as being Ethiopian. Current removedations for the claimant are to
Eritrea, but the Secretary of State has said tiet thay be reset for Ethiopia. That
would involve considering any potential fresh claimnder section 353 of the
Immigration Rules. A right of appeal might thentbggered.

In May 2007 the claimant went with her sociarker to the Ethiopian Embassy to
obtain a passport. She had been advised by heitsolio seek proof that she would
not be able to obtain documentation from the Ethiopia®he was refused a passport.
Then, on 6th November 2007, the Secretary of Statée to the claimant, informing
her that an interview had been arranged for héneaEthiopian Embassy a week later
for the purposes of confirming her nationality adentity. She attended that interview.
Eventually the claimant's solicitor, by way of dmct-access request, learned that the
Secretary of State's case notes indicated thdittiiepian Embassy refused to grant the
claimant a travel document, since it was believezlvgas Eritrean.

The report "Detention and Removal of lllegalieAs” by the US Department of
Homeland Security reads says Ethiopia will onlyesavel documents to persons who
prove their parents were born in Ethiopia, who pde\proof of birth in Ethiopia, who
are able to speak the language and who prove liegt have families residing in
Ethiopia today.
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In January 2009 Dr June Rock prepared a rejportthe claimant's solicitor on
documentation procedures and practices of UK amil UK based Ethiopian and
Eritrea Embassies in relation to persons of mix#uddpian and Eritrean decent. Dr
Rock explains that the war between Ethiopia andréziis the background to the
difficulties which those, like the claimant, nowcé& Ethiopia deprived persons of
Ethiopian nationality who were suspected of hanigyrean origins. Dr Rock refers to
the Ethiopian laws of 2003 and 2004, which maydmnsas offering those of wholly or
partly Eritreanorigin a greater chance of return. She points bowyever, that there
have been very few returns within Ethiopia. Tlsabécause the embassy requires proof
of parentage, the passport, an ID card, a birttificate or a skill certificate.

The Ethiopian Embassy has written to Mr Clivedld, the inspector in the Returns
Liaison Unit | have mentioned. The letter in Felygu2009 is from the head of legal
and consular affairs. After referring to various\sions of Ethiopian law the letter
reads:

"Accordingly, a person who was born to both or oh&thiopian parents
is Ethiopian and entitled to have Ethiopian trad@tuments. If a person
is a minor the consent of his/her parents is mamgatit is noteworthy

that no dual nationality is allowed under Ethiopiam. The person
would not be entitled to obtain Ethiopian travelcdments if he/she
voluntarily acquires foreign nationality even thbulge/she was born to
both or one Ethiopian parents. Any Ethiopian wiodumtarily acquires

another nationality shall be deemed voluntarilyhtove renounced his
Ethiopian nationality.”

In a statement to the court, Christopher FaeteanPackham, a senior case worker in
the Case Resolution Directorate, opines that tk#erl supersedes the claimant's
previous dealings with the Ethiopian Embassy. Mckham says that the case is now
live within the Case Resolution Directorate andvill now be "worked actively to a
conclusion”.

(c) The third claimant, Mazen Saadah

The third claimant was born on 21st Februa8019He is of Palestinian origin but has
lived in Saudi Arabia all his life. He had has eetseen to Palestine. He claimed here
and claimed asylum. His claim was refused by teer&ary of State in 2003. The
matter then went before an Adjudicator. He tolel Adjudicator that he had family in
Saudi Arabia, although his brother was in this ¢gunHe said that he had first arrived
in the United Kingdom in 2000 and had claimed asyas a Somali national. That, of
course, was untrue. He then returned to SaudiidiakMarch 2002 but came again to
the United Kingdom in April 2002. He sought ledweenter as a student and used false
documents in connection with that application. IAsave said, he then claimed asylum
and was refused.

Before the Adjudicator he explained that he alale to return to Saudi Arabia in 2002
because he had overcome a dispute he had witpdnsagr there. The Adjudicator said
that the claimant's immigration history demonsutadetotal disregard for the laws in
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this country relating to immigration. It had belead enough that he claimed to be a
Somali in 2000, but his claim to stay here as desttiwas a reckless disregard for the
truth. His credibility was seriously damaged igpect of every element of his claim.

The official website for Saudi Arabia says @spect of those seeking a visa that they
need a national passport, a valid resident visaaareference letter from an employer.
In a statement to this court the claimant has g&the does not believe that his sister
or his family, who were there, could sponsor hifthe Secretary of State has said that
it appears that the claimant's sister, who waswaiSarabian national, has sponsored
her parents so that they may also reside in Sarabia

The claimant has Egyptian travel documentsai®yg am indebted to Miss York. In

one of her statements she explains that the maaly 8tates, including Egypt, provided
documents to Palestinian refugees. Apparentlyesihis claimant's parents were from
Gaza, Egypt issued them travel documents and #wmaht was in turn provided with

similar documentation.

In a letter dated 20th April 2006 to the clant'& previous solicitors the Egyptian
Embassy in London wrote:

"Regarding the above mentioned Palestinian, who wemted an
Egyptian Travel Document. Kindly note that accogdito Egyptian
Regulations, 'Palestinian refugees holders of Bggpiravel Documents
have no right to reside on a permanent basis irpEgwr to be granted
an entry visa (unless being granted a residence imignother country)
and can only be issued after the approved Competetitorities in

Egypt.™

On its face that seems to me to mean that soméanéhls claimant is not removable
to Egypt. There have been discussions betweendabeetary of State and the Egyptian
Embassy about Palestinians with Egyptian traveudwmnts and it appears that there is
a possibility of the Egyptians issuing them a viddhose discussions are at this stage
inconclusive. The Secretary of State is awaitingg@y from the Egyptian Embassy
regarding the issue of emergency travel documemttheé claimant. She has repeated
earlier requests to the Embassy in December 2008amuary 2009.

The Legal Framework

Paragraph 21 of Schedule 2 to the Immigration1®71 ("the 1971 Act") provides for
temporary admission:

"(1) A person liable to detention or detained ungaragraph 16 above
may, under the written authority of an immigratmfficer, be temporarily

admitted to the United Kingdom without being deg¢ainor be released
from detention; but this shall not prejudice adaxercise of the power to
detain him.

(2) Solong as a person is at large in the Uriiegidom by virtue of this
paragraph, he shall be subject to such restricagrie residence, as to his
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employment or occupation and as to reporting to pldce or an
immigration officer as may from time to time beifiet to him in writing
by an immigration officer."

As for paragraph 16 of Schedule 2 of the 1971 Acgads:

"If there are reasonable grounds for suspectingahgerson is someone
in respect of whom directions may be given undgr@mparagraphs 8 to
10A or 12 to 14, that person may be detained uttteruthority of an
immigration officer pending—

(a) a decision whether or not to give such dioast;
(b) his removal in pursuance of such directions.

The reference to directions under paragraphs #fodnd 12 to 14 is a reference to
removal directions.

31. In terms of relevant statutory provisions, bl also set out section 67 of the
Nationality and Immigration Asylum Act 20@2the 2002 Act"):

"Construction of reference to person liable to detdion
() This section applies to the construction pfavision which—
(a) does not confer power to detain a person, but.

(b) refers (in any terms) to a person who is liaioledetention under a
provision of the Immigration Acts.

(2) The reference shall be taken to include aguerkthe only reason
why he cannot be detained under the provisionas-th

(a) he cannot presently be removed from the Urkieddom, because of
a legal impediment connected with the United Kingdo obligations
under an international agreement.

(b) practical difficulties are impeding or delayintpe making of
arrangements for his removal from the United Kingdor.

(c) practical difficulties, or demands on admirasire resources, are
impeding or delaying the taking of a decision igpect of him.

(3) This section shall be treated as always hakadyeffect."

32. There are three preliminary points to makeelation to these statutory provisions. The
first is to spell out the implications of "tempoyaadmission”. Paragraph 21 of
Schedule 2 of the 1971 Act provides that a persantgd temporary admission will be
subject to restrictions as to residence, employnagik occupation and may need to
report to the authorities. There is also provisiorithat paragraph for the making of
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regulations. Under section 4 of the Immigratiord aksylum Act 1999 ("the 1999
Act"), persons granted temporary admission havehwice of accommodation but are
provided accommodation in dispersal sites on eithkrboard with no vouchers, or
half board with vouchers of £35 a week. Thereasntitlement to cash payments by
virtue of section 43(7) of the Immigration AsylumdaNationality Act 2006.

In addition, those granted temporary admissi@not entitled to mainstream benefits
or public sector housing (Immigration and Asylumt A®99, section 115). Persons
who receive section 4 support under the 1999 Aet raot entitled to work or to
undertake any form of business. Although thoseltgch temporary admission are
entitled to primary health care, there are limitstbe extent to which they can access
the National Health Service. There is also notlentient to social services assistance
and although they may study free of charge in sishand colleges, few universities
will accept them and then only if they pay foreigtudent fees. For the sake of
completeness, | should note that under sectionf @eolmmigration and Asylum Act
1999 many of these restrictions also apply in thgecof asylum seekers and others
subject to immigration control.

The second preliminary point relates to ther@ge of the power of detention under
paragraph 16(2). That, of course, is not relevantthese claimants who are not
detained. However, the power to detain in theslagjpn does not set out a maximum
period beyond which a person's detention becomiesviud. In the seminal case of R
v The Governor of Durham Prison ex parte Hardiap8i{1984] 1 WLR 704, Woolf J
(as he then was) held that for detention to be awfhad to be purpose stated. A
person could only be detained for a period that kgasonable in all the circumstances
of the particular case. Where a person is detaumater paragraph 16(2) pending a
decision whether to give directions for their remlpwr where such directions have
been given, pending their removal, they can onlydéined for as long as the event
can reasonably be described as 'pending’. Oncedirdthas been passed, the detention
is no longer lawful.

The third preliminary point relates to sect®n of the 2002 Act. That section was
introduced as a result of a judgment of Crane B ¥On the application of Khadir) v

Secretary of State for the Home Departmf@02] EWHC 1597 (Administrative

Court). There Crane J had held that the phraabléito detention” in paragraph 21 of
Schedule 2 of the 1971 Act did not relate to theegaries of persons subject to
immigration control who could at some point be detd, but rather was limited to

those cases where the individual concerned cowtully be detained at that precise
moment. Once that point was reached, where theeptavdetain no longer existed,
temporary release subject to conditions was nodoagailable.

The explanatory memorandum for section 67 raadsllows:

"189. The purpose of this section is to avoid aasitemn where people
subject to immigration control, who do not havevee#o be here, but who
cannot lawfully be detained, are left at large withthere being any way
of keeping track of them. The power to impose reépgrand residence
conditions on asylum seekers and others while ttlaims to remain in
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the United Kingdom are being considered is for aontmanagement
purposes, and this power is dependant on therey l@eipower to grant
temporary admission or release.

190. As subsection (1)(a) makes clear, this sedioes not affect the
scope of the current powers to detain. It onigligs to provisions which
do not actually confer a power to detain. Whataesl is define what a
reference in immigration legislation to being 'l@to detention' means,
making it clear that the term includes cases wltleeeonly reason the
person cannot be detained at the precise momenteisf those specified
in subsection (2).

191. The effect of this is that the people conedrrtan be given
temporary admission or release (under Schedule tRedl971 Act) or
released on conditions (unde3r Schedule 3) everrenti®y may not
lawfully be detained under the detention powernsespectively, Schedule
2 and Schedule 3 to the 1971 Act.

192. Subsection (3) gives the section retrospedfiect, thus avoiding
the need to reassess the cases of persons on sgnpdmission on an
individual basis. Because the provision will alwdave applied, it has
the effect of validating the authorisation of temgg admission and
restrictions imposed.”

Let me return to KhadirCrane J's judgment was appealed both to thet Goéppeal
and the House of Lords. The facts, in brief, wiaesse. Mr Khadir was an Iraqi Kurd
who arrived in the United Kingdom in February 2006le was granted temporary
admission at that point. Following the refusal leé claim for asylum, and the
dismissal of his appeal, he argued that there lead k long-term failure to find a safe
means of return for him to the Kurdish Autonomouga He applied for exceptional
leave to enter. The Secretary of State refusedagalication on 3rd May 2002 and
instead periodically extended his temporary admissiAs | have said, Crane J held
that as at 3rd May 2002 the grant of temporary adioin had not been lawful. Section
67 then came into force. The Court of Appeal aldwhe Secretary of State's appeal
and held that although Crane J had been rightltbdrthe basis of the legislation then
in force that by 3rd May there was no longer a powee continue Mr Khadir's
temporary admission, that section operated retoisgedy to deem there to have been
such a power and accordingly to deny him the bepnéffrane J's judgment.

Mr Khadir appealed to the House of Lords: [JO0KHL 39; [2006] 1 AC 207. For
the appellant Mr Blake QC (now Blake J) contendei@r alia, that although section 67
had retrospective effect, it could not deny Mr Kinatle benefit of the first instance
judgment in his favour. On the other hand the &acy of State contended that Crane
J's decision was in any event wrong. The main @&pe&es given by Lord Brown.
Lords Bingham Hope and Rodger, and Baroness Hgtegd. Lord Brown held, first,
that given the enactment of section 67 the casarddfiem would affect Mr Khadir and
no one else. The position with regard to otharslarly placed was now plain beyond
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argument. They could all be granted temporary asiom on a long-term basis
(paragraphs 9 and 12). Lord Brown then addressettba 67 and said:

"[20] It will readily be seen that paragraph (b) séction 67(2) was
enacted to deal precisely with the present typease... As section 67(1)
makes plain, it does not affect provisions like gogmaph 16(2) of
Schedule 2 (the detention power), but rather pronsslike paragraph 21
which give power to temporarily admit those "lialite detention.” In
short, the section recognises that it is one thindetain a person during
what may be a long delayed process of removale @uibther to provide
for his temporary admission during such delays

Towards the end of this judgment Lord Brown said #bout section 67:

"[35] Nor should the fact that the appellant hasvnoeen here for a
further five years occasion any particular optimigon the future: by
section 67 Parliament has manifested its cleaniite that even those
awaiting removal on a long-term basis should ondiynao so under the
temporary admission regirnie.

After considering the actual detention cases sschadial SinghLord Brown said
this of the meaning of "pending"” in paragraph 1&ohedule 2 of the 1991 Act:

"[32] The true position in my judgment is this. Héeng' in paragraph 16
means no more than 'until'. The word is being @sed preposition, not as
an adjective. Paragraph 16 does not say that theovwa must be
‘pending’, still less that it must be 'impendi@p. long as the Secretary of
State remains intent upon removing the person lagre is some prospect
of achieving this, paragraph 16 authorises detentieanwhile. Plainly it
may become unreasonable actually to detain theopgrending a long
delayed removal (ie throughout the whole periodl watmoval is finally
achieved). But that does not mean that the poweddpsed. He remains
'liable to detention' and the ameliorating posgipibf his temporary
admission in lieu of detention arises under para 21

Legal submissions

Let me now turn to the legal implications o ttatutory provisions and of the House
of Lords' decision in Khadir At the outset, it is appropriate that | state eopclusion.

In my judgment, the power to grant temporary adimissontained in paragraph 21 of
Schedule 2 of the 1971 Act is to be interpretedrdfgrence to section 67 alone.
Paragraph 21 does not itself confer a power toiétat refers to a person "liable to
detention”. Thus section 67 applies. The relevssiie is simply whether there are
practical difficulties impeding or delaying the nmadk of arrangements for removal
from the United Kingdom. There is no need for amyquiry into whether the
prerequisites of paragraph 16 (2) apply. In mygjdnt, this conclusion follows from
the plain words of the statutory language, couphath the legislative intention
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reflected in the Explanatory Memorandum. Paragraf{R) is a provision which
confers a power of detention. Section 67 has phcgtion to it.

In his careful and considered submissionshferddaimants Mr Supperstone QC sought
to avoid this conclusion by referring to the meanuf "practical difficulties" in section
67(2)(b). In his submission those words excludadsons where the difficulties were
legal. He drew support for this contention frone tphrase "legal impediment" in
section 67(2)(a). Thus, in his submission, if ¢hare legal difficulties impeding or
delaying removal, not covered by the very speaftoation mentioned in paragraph
(a), the position would fall outside section 67 @bately. Thus in his submission one
construes paragraph 21 on its own terms. To a@atiei his submissions, | should
explain that he contends that, at least in the ch#®e second and third claimants, there
are legal difficulties in their own countries whighrevent their removal from this
country.

In my view, even if cases involving legal diffities fall outside the terms of section
67(2)(b), they would have to be legal difficultiagsing from the law of one of the
jurisdictions of the United Kingdom. Legal diffities could not be constituted by the
law of a foreign country. Quite apart from anythese, that is because of the forensic
difficulties which would occur from the need to aint expert evidence about the law of
a foreign country. Expert evidence would be nedurhuse as a matter of English law
foreign law is a question of fact. But even ifrhavrong in this and legal difficulties
include legal difficulties constituted by foreigaw, in my view there is no reason that
those legal difficulties can not be at the samestpractical difficulties within section
67(2)(b). It must surely often be the case thatial difficulties derive from legal
difficulties. In my view the reference in secti@7(2)(a) to the legal impediment
constituted in the very specific way identified hedoes not detract from that
conclusion.

The result is that, if 1 am satisfied that there practical difficulties impeding or
delaying the making of arrangements for the remmfathese claimants from the
United Kingdom, they are to be taken to be liablel¢tention by virtue of paragraph
16(2) of Schedule 2 of the 1971 Act. In other vgprthe grant to the claimants of
temporary admission, and the detriments attachédwmuld be lawful.

Assume, however, that this is not correct dal it is necessary to apply paragraph
16(2) of Schedule 2. In other words, the powergtant temporary admission is
contingent on the Secretary of State satisfying theg each claimant's removal is
"pending”. It is pending in the terms Lord Browsfseech in Khadiif the Secretary of
State intends to remove each claimant and thetgorme prospect” of that claimant's
removal.

In his submissions Mr Supperstone QC contelnalisthe phrase used by Lord Brown,
"some prospect”’, means that there must be a reapsbspect of removal. As I
understand him, his contention is that Lord Browaswot using the phrase "some
prospect” with any great deliberateness. The fadube argument in Khadivas on
the meaning of "pending”. It could not be thougtdt Lord Brown had intended to
establish a different test for prospects in thistert from the reasonable or realistic test
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applying in the case of actual detention. The s#&se should apply both for those
liable to detention and those actually detained.

In support of his interpretation of the phrdseme prospect”, Mr Supperstone QC
invoked the judgment of Mance LJ (as he then wadheé Court of Appeal in Khadir
[2003] EWCH Civ 475. At paragraph 76 Lord Mance&lsa

"Whether someone can be regarded as temporarilyttadndepends on
whether there is a realistic possibility of opargtithe machinery for

removal within what | would prefer, for clarity, tescribe as a tolerable,
rather than a reasonable period. That period et on the particular
circumstances, including in my view whether thesparis or is not in

detention, but also taking into account as a fadtwat temporary

admission is itself an unprivileged status. Thas thtatus (which the

respondent has had since 27th November 2000) mayp&stent with

human rights, as Miss Carss-Frisk submitted, is th& issue. Its

limitations are a relevant factor when considetiing period for which a

person could be expected to continue in it pendéngoval.”

In addition, Mr Supperstone QC referred to MacDdsallmmigration Law and
Practice in the United Kingdoi(7th edition 2008) paragraph 342 where it is said:

"But there is a certain practicality in the deamsighadir because the
House also recognises that if there comes a poherevthere is no
realistic prospect of removal, then leave shoulgilen.”

Mr Supperstone QC also submitted that | might ebsaime support from the provision
in CPR 24.2, which contains the grounds for sumnjadgment. It refers to a real
prospect of success. In all Mr Supperstone QC #tdmhthat if "some prospect” did
not mean "realistic prospect”, the result would tbekeep persons such as these
claimants in limbo on temporary removal, indefihjite

In my view, it is impossible to conclude thahem Lord Brown referred to "some
prospect” of removal he did not mean it. In hisesgh Lord Brown analysed four of the
actual detention cases, including Hardial Singhen Lord Woolf referred to the power
of detention being given in order to enable the mreery of removal to be carried out
and it being implied that that power was limitedatgeriod reasonably necessary for
the purpose. So the concepts of reasonable astreah relation to the power of
removal would have been well in Lord Brown's miridcannot conclude that by using
the phrase "some prospect" Lord Brown meant angtbther than that.

Indeed, in my view, Mr Supperstone QC's submmssare directly contrary to the
finding in Khadir Crane J and the Court of Appeal had held theas mo realistic

prospect of removing the claimant in that caseheoKurdish Autonomous Area. That
being the case, the House of Lords was concernigdagti his specific circumstances
since he had the benefit of the judgment of Cran#é Mr Supperstone QC is correct,
the claimant there should have succeeded in thesédofi Lords if "some prospect”
meant "realistic prospect”. The point is undedirtgecause Lord Brown rejected a
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submission of Mr Blake QC, on behalf of the claimanat "removal” cannot be said to
be pending unless it will be possible to effectvithin a reasonable time (paragraph
26(2)) of Lord Brown's speech). Khaduould have been decided differently if Lord
Brown had meant "realistic prospect” when inteipgeparagraph 16.

Moreover, in my view, the submission confusesexercise of the power as to whether
detention is lawful with the existence of the powlr his judgment in the Court of
Appeal, Mance LJ drew that distinction but in tfesgage | quoted earlier seems, with
respect, later to have elided it. There may compeiat where it is unlawful to exercise
the power of detention. That does not mean, horyekat it does not exist so that a
person ceases to be liable to detention and heumgecs to temporary admission.
MacDonald's Immigration Law and Practiise in my view, wrong in its interpretation
of Khadir. As for the CPR, it has nothing to do with thisea

The Prospects of Removal

For the reasons given, in my judgment, themifieed for me to consider this issue.
However, for the sake of completeness, let me gehow the case on behalf of each
claimant was put together with my response.

The first claimant's case was advanced on #séskthat he had to have a person
available on the West Bank to obtain the necessavgl documents. It was clear that
he could only obtain these in Ramallah and thatdexled someone to do that, either a
relative, friend or other person acting under a &oef Attorney. In Mr Supperstone
QC's submissions the mother was not capable ofigacéven if the claimant could
contact her and there was no evidence that thandiselatives, if there were such,
could act. Dr Kelly's expert report was that withassistance the chances of getting
the travel documents were zero. There was the igenbirth certificate, but the
claimant had lost contact with Mr Abu Ali, so tHa could not serve as an avenue to
obtain the documents. In sum there was no evid#érateghe claimant had anyone who
could assist him.

In my view, there is some prospect in the claitis case of removal. He was able to
obtain the birth certificate as recently as 200draw the inference that if he was able
to do that, he could have obtained the necessawvgltdocuments as well, or at least he
could have initiated the process. He did not do $bere is the evidence before the
Adjudicator that he has relatives in his villag&he Adjudicator did not accept his
evidence about his brother having joined the alaABsigade. The brothers may be
available. Most importantly, in my view, is thdiid claimant has lived on the West
Bank for 25 years. He only left 5 years ago. Nthtstanding all the civil disruption
which must exist in that society, | am not at a#irquaded that he cannot obtain
assistance from one or more persons who he knewtbese 25 years. It beggars
belief that he has no one. In my view, there iss@mospect of his being able to obtain
the travel documents.

Let me turn to the second claimant. The cas®advanced on the basis that she faced
legal difficulties. The fact is that for Eritreheswould need three witnesses to obtain
the necessary documents but has never been therelation to Ethiopia, it was said

SMITH BERNAL WORDWAVE



53.

54.

55.

56.

that the hopes which the Secretary of State haghtlgcexpressed were a delusion, that
Ethiopian law had not changed since she was rathbffethe Embassy here earlier. In
addition there was the very clear evidence fronRDck's report about the difficulties
she faced. She did not have family in Ethiopiather relatives. She did not have any
passport.

It seems to me that the chances of this clairbamg returned to Eritrea are at the
borderline of being fanciful. | accept that thetiean Embassy has now told the
Secretary of State that the Embassy is preparedriduct an interview but that does
not seem to take the matter very far. However Btigopian Embassy has been much
clearer in what it has recently said. In my viglere is some prospect that progress
can be made in her case as regards Ethiopia. eyt in this claimant's case there is
the undertaking the Secretary of State has givercdlrt that a decision whether or not
to give removal directions will be made, and | tékat to mean, will be made soon. In
other words, it may become irrelevant as to whettrenot this claimant can be
removed to Ethiopia were that decision to go ong rather than the other.

| turn to the third claimant. It is said ors tiehalf that there is a legal difficulty: that
he has no valid documents with which to travel &m@ Arabia and no country will
admit him even in transit. The evidence from tlaei® Arabian website says that he
needs a passport, a residential visa and a leter fiis employer. In the submissions
on his behalf, there was no evidence that the Saudigration law would allow either
his sister or his mother to sponsor him to entereanain in Saudi Arabia. To obtain
the Egyptian travel document it would seem on oerpretation of the embassy letter
he has to have a residence visa in another courry.the facts Mr Supperstone QC
said on his behalf that there was no prospectl dhatl he could be removed to Saudi
Arabia.

In my view, one of the telling features of tlesigimant's case is that he was able to
return to Saudi Arabia in 2002. The evidence leetbe Adjudicator was that he was
able to overcome the dispute he had with his spoaisthe time. It seems to me that
the evidence about sponsorship is confused. Butny judgment, there is some
prospect that he can be removed to Saudi Arabithah his sister may act as his
sponsor. The recent evidence from the SecretaState is hopeful as to his case. |
cannot say that the prospects are fanciful or i&t. zAs far as the website is concerned,
that takes the matter nowhere because it doesddoess the specific case of displaced
Palestinians with Egyptian travel documents, alttese whose travel documents have
expired. The work which the Secretary of State ladertaken with the Egyptian
Embassy may address that point.

Remedy

The claimants submitted that | should make dadation that temporary admission in
relation to these three defendants is unlawful @sd order that they be given leave to
remain. For the sake of completeness, let melpragfdress the submissions | have
received in that regard. Mr Supperstone QC, ferdaimants, said that these claimants
should be on temporary admission, or given leaventer; they should not be left in
limbo. In opening the case he referred to R (Gnahplication of S v Secretary of
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State for the Home Departmef#006] EWHC 1111 (Admin), where Sullivan J had
granted a mandatory order that the claimants thergiven 6 months' discretionary
leave to enter the United Kingdom. The Secretargtate appealed that decision but
not as regards the mandatory order: [2006] EWCA Cib7. That case, as Mr
Supperstone QC seemed to concede in his closingissilons, is not directly helpful in
this case. There the claimants had been grantddléAB rights as a result of the
tribunal decision. There was also a policy, whith Secretary of State had attempted
to change providing that, in those circumstancgsraon should be granted 6 months'
leave to enter. Mr Supperstone QC said that nefesh, in the appropriate case, a
mandatory order could be made. It was not legadigsible to allow the claimants to
remain in an undefined status given the disadvawoiag) consequences | outlined
earlier.

In my view, however, there is simply no basisgranting a mandatory order. There is
no immigration rule having any purchase in thisecableither is there an immigration
policy, as there was in, Svhich would justify a mandatory order. The fHtat these
claimants have not been removed does not givetoisay substantive rights in their
favour. Although they may be in limbo | cannot se® legal basis for a mandatory
order in their favour.

Conclusion

Temporary admission is a harsh regime. Althoiignay not be Seamus Heaney's
"cold glitter of souls”, the claimants have beebjsct to a deprivation of rights as a
result of their temporary admission. That has iooed for a considerable period.
However, that is the legislative regime. As a erawf law, | cannot find that
temporary admission, in the circumstances of tiokseants, is unlawful. | take some
comfort from the fact that at least in relationth@ second claimant the Secretary of
State informs me that she is giving special atbento the case and that she is working
towards an imminent decision.

MR BEER: Before my friend makes any applicagidhat he has, could | set out the
order that | would ask for consequent on my Loddsision. In relation to each claim
it is as follows, three paragraphs:

(i) claim dismissed, and this arises because ekimant is in receipt of community
legal service funding.

(i) The claimant to pay the defendant's costshefdlaim, such costs to be assessed, if
not agreed. The assessment of the claimant'ditjato pay such costs pursuant to
section 11 of the Administration of Justice Act 9% adjourned.

(i) The costs of the claimants to be subject ofletailed community legal service
funding assessment.

MR JUSTICE CRANSTON: Yes.

MR BEER: | am grateful.
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MR SUPPERSTONE: Would my Lord permit me onemant. If your Associate did
not get all that | am happy to assist afterwartithat is the order that the court makes
(Pause)

My Lord, | am very grateful. | just want to bkear as to the costs position and also |
do have an application to make with regard to pgsmn to appeal. With regard to the
costs order, my Lord my understanding is that ttaeiothat my friend seeks is the
correct order in these circumstances. Howevetheéncase of Woldenmichael, Mitting
J gave costs to the claimant in any event up toieldding permission, and therefore
one proceeds on the basis in the Woldenmichaeltbaseat the costs order, now your
Lordship is being invited to make would not affdwt order.

MR JUSTICE CRANSTON: Exactly so.
MR SUPPERSTONE: My Lord, | do not need to aay more about costs.

My Lord, we do apply for permission to appeéls your Lordship knows, plainly the
issues before your Lordships involve not just thsee claimants but many others.

MR JUSTICE CRANSTON: Let me hear Mr Beer ois.tiVir Beer is this a test case?
MR BEER: | made a noise as | stood up.
MR JUSTICE CRANSTON: Is this a test case?

MR BEER: It depends what one means by thahatWwwould say as to permission is
this, three short points. Firstly, my Lord's invedl the application of the existing and
binding authority, namely Khadto this point. In any event, any application wbbk
defeated by my Lord's findings in the third partyour judgment, namely as whether
on the facts there was some prospect. There iampteal prospect of the claimants
overturning. If the claimants are proceeding oa basis that there is not a real
prospect but some other compelling reason to gramhission to appeal, we say that is
best left for the Court of Appeal to determine adl this court.

MR JUSTICE CRANSTON: Thank you very much, tisavery concise. What about
that third point, that it is really up to the CooftAppeal?

MR SUPPERSTONE: My Lord, we do with respeat Bt this is a matter that my
Lord can properly deal with and not to be lefthe Court of Appeal. If | can deal with
the three points and | hopefully will cover thaimgas well.

My Lord, as to the first point, the criticalling of my Lord was as to the proper
construction of paragraph 21 of Schedule 2 to 8&L1Act and section 67 of the 2002
Act. My Lord ruled that properly construed LordoBm's "some prospect” test does
not apply to circumstances covered by section®¥at is essentially the first issue.

My Lord, we respectfully submit that that is @sue in itself which is worthy of
consideration by the Court of Appeal. Certainlg fhdges granting permission in two
of these cases and the third case, that of Saadahby way of consent but in granting
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permission in Rabah and Woldenmichael the judgesaned to have proceeded on the
basis that "some prospect" test did apply. Caumst jnvite my Lord to take up the
Saadah file and turn to page 92, paragraph 3.drcéise of Rabah, Mr Burnett said (as
he then was):

"I am going to grant permission. The issues aresahe practical
importance with application not just to Palestisiabut to potential
removals to other parts of the world. SSHD beliehes can obtain
national documents. C says this is impossible S3HD cannot assist
him, where does that leave SSHD in relation to tviethere is some
prospect of removal?"

Then over to paragraph 11, in the case of Woldemaeic which starts at paragraph 10,
then Mitting J in paragraph 11 dealing with the @éimichael application. He said:

"l am granting permission in this case because peanting permission |
will just give very short reasons. The test whettmmeone can be kept
on temporary admission is not in doubt. It is adrée Secretary of State
intends to remove this person, the Secretary déStsserts that there is a
prospect in the medium to long term of removing {erson to Eritrea.”

So certainly, those two judges in granting the pssian appear to have proceeded on
that basis.

My Lord, as for realistic prospect of succéiss,submission that | am now making and
the application | now make does not revive thansgbion that | made to my Lord and
my Lord has rejected. So proceeding on the bddi®m Brown's "some prospect of
success"”, as | say it appears certainly that, agbteciate it was only at the permission
stage and before full argument had been heardafiysared to be initial reaction and
impression of those two judges.

My Lord, | also appreciate -- | forget now whet it was the second or third point -- on
the basis of the findings that my Lord has madwaome prospect that my Lord may
feel that there is some difficulty certainly withet first and third claimants. As far as
the second claimant, Miss Woldenmichael, is coredravhat my Lord said in relation

to the second claimant was that the chances dbdiag returned to Eritrea were on the
borderline of being fanciful. The only directiotigere are at present in relation to the
second claimant is return to Eritrea. The issusavibéther there should be return to
Ethiopia was one which was raised at an earliemtgaoitime, was then rejected and in
the last few days has been revived in the skelatgnment of my friend and reference
has been made to it in the statements again itagtdew days. At the present time,
there are no removal directions to Ethiopia. Myd,aherefore, certainly the case of
the second claimant, even on the basis of my Ldimtkngs, we would submit does

provide a proper case to go forward for the purpoiséesting this important point

which -- and again | can just and | will not labatiican | just tell my Lord that it is not

just these three claimants. There are many othEngre are 14 other claimants where
similar judicial review applications have been &guseven of which have been
formally stayed and seven already in the pipelimeaddition, | am instructed there are
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substantial numbers of persons -- | am told inhilwedreds -- in a similar position, from
Eritrea and Ethiopia who are amongst the biggestbaun of asylum seekers of whom
those removed none, or virtually none have beerovech There are potentially in the
several hundreds from Ethiopia and Eritrea. A& #&bestinians in a similar position,
there are, | am instructed, around a hundred at iaa_ondon and those figures | put
before my Lord are the conservative figures fromsdi¥ork's own experience. My
Lord, it is on the basis of those matters thatnwété my Lord to grant permission.

| should, for the sake of completeness, | gshsal this. Of course, in relation to relief,
because it may be said we cannot get relief aettlaeof the day or certainly the relief
we are seeking, there does not appear to be ahgréytdirectly relating to the issue of
the mandatory relief that we are seeking. TheeeWee would submit certainly whilst

my Lord has rejected our submission, it is a mdktat could be properly argued in the
circumstances.

MR JUSTICE CRANSTON: Do you want to say anythmore, Mr Beer?

MR BEER: Firstly the main point my learnecefrd took was that the two of three
permission judges did not consider the main argurteat | advanced as to paragraph
21 and section 67 standing alone and excluding idersion, pending and some

prospect, that was because it was not in any oktimemary grounds. The fact they
proceeded on the basis that some prospect wasglthant test is simply a function of

the fact that the point had not been taken in fadrthem. That does not advance the
case in any way.

MR JUSTICE CRANSTON: Because of the weightnainbers of people in this
situation, it seems to me that the matter ougtgado the Court of Appeal. | grant
permission. Is there anything else?

MR SUPPERSTONE: My Lord no. Thank you.
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