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1. This reference for a preliminary rulingthg French Conseil d’Etat
(Council of State) seeks guidance on the interpogtaf Directive 2003/92)

(‘the Reception Conditions Directive’) laying dowmnimum standards for the
reception of asylum seekers (‘the reception comait), when read in conjunction
with Regulation No 343/2003 (‘the Dublin Il Regudat’). (3)

2. By virtue of the ‘taking back’ and ‘takjrtharge’ rules laid down under that
regulation, 4) an asylum seeker may find that the Member Sthietwis
responsible for examining his application (‘thepassible Member State’) is not
the one in which he is present at the relevant {ithe host Member State’). The
Court is asked, first, whether the reception cood#t apply to such an asylum
seeker at all, then, if so, (a) at what point #sponsibility of the host Member



State to guarantee those conditions terminatdsievent of a ‘taking back’ or a
‘taking charge’ order being made under the DulliRégulation and (b) whether
the responsible Member State or the host Membee $tdiable for the cost of
making those conditions available during the penogquestion.

Legal background
European Union (EU) law
The conclusions of the Tampere European Council

3. On 15 and 16 October 1999, the Tamperedean Council adopted a
series of measures (‘the Tampere Conclusions’) avitlew to the establishment of
a ‘genuine area of freedom, security and justidbiwithe European Union’5)
Those measures included provisions relating to ar@mEuropean Asylum
System, to be based on the full and inclusive apptin of the Geneva Convention
relating to the status of refugee®). In so far as is relevant, paragraph 14 of the
Tampere Conclusions reads as follows:

‘This system should include, in the short term, leac and workable
determination of the State responsible for the ematon of an asylum
application [and] common minimum conditions of neten of asylum
seekers ... The European Council stresses the inmpertaf consulting
UNHCR(7)! and other international organisations.’

The Reception Conditions Directive

4. As is clear from its title, recital 7time preamble and Article 1, the
Reception Conditions Directive was adopted in otdday down the ‘common
minimum conditions of reception of asylum seekersvided for in paragraph 14
of the Tampere Conclusions.

5. According to recital 5 in the preambles tirective ‘respects the
fundamental rights and observes the principlesgrised in particular by the
Charter of Fundamental Rights of the European Uniarparticular, it ‘seeks to
ensure full respect for human dignity and to pratbe application of Articles 1
and 18 of the said Charter’.

6. Article 2(c) defines ‘applicant’ and ‘&ssn seeker’ as ‘a third country
national or a stateless person who has made aicant for asylum in respect of
which a final decision has not yet been taken’.

7. Under Article 2(i), ‘reception conditidrege the measures that Member
States grant to asylum seekers in accordance hatditective; under Article 2(j),



‘material reception conditions’ include ‘housingptl and clothing, provided in
kind, or as financial allowances or in vouchergs] ardaily expenses allowance’.

8. Article 3 is entitled ‘Scope’. Article By states: ‘This Directive shall apply
to all third-country nationals and stateless pesseho make an application for
asylum at the border or in the territory of a MemBtate as long as they are
allowed to remain on the territory as asylum segkas well as to family members,
if they are covered by such application for asyaouoording to the national law’.

9. Article 6(1) obliges Member States towraghat, within three days of an
application being lodged with the competent autiipthe applicant is provided
with a document issued in his own name certifyirggstatus as an asylum seeker
or testifying that he is allowed to stay in theitery of the Member State while his
application is pending or being examined.

10.  Atrticle 13 requires Member States in gatér to (1) ‘ensure that material
reception conditions are available to applicantemtiney make their application
for asylum’ and (2) ‘make provisions on materialgption conditions to ensure a
standard of living adequate for the health of aggplts and capable of ensuring
their subsistence’.

The Dublin Il Regulation

11.  The Dublin Il Regulation seeks to lay daaviclear and workable
determination of the State responsible for the emation of an asylum
application’, as provided for in paragraph 14 & frampere Conclusions.

12.  According to recital 15 in the preamblie tegulation ‘observes the
fundamental rights and principles which are ackmaolged in particular in the
Charter of Fundamental Rights of the European Unioparticular, it seeks to
ensure full observance of the right to asylum guiaed by Article 18'.

13.  Atrticle 2 defines ‘applicant’ and ‘asylwseeker’ in terms that are, for the
purposes of this Opinion, identical to those inidet2 of the Reception
Conditions Directive.§)

14.  Article 3(1) provides for Member Stategi@mine the application of any
third-country national ‘who applies at the bordeirotheir territory to any one of
them for asylum’. The application is to be examibgdhe single Member State
identified as responsible in accordance with agnadry of criteria set out in
Chapter Ill. ©) By virtue of Article 5(2), that determinationts be made on the
basis of the situation obtaining when the asyluaksefirst lodged his application
with a Member State.



15. Chapter V, entitled ‘Taking Charge and Tgkaack’, concerns the
circumstances in which a Member State may be ablgjher to take charge of an
asylum seeker or to take back such a person. Eackgure is governed by its
own mechanism and time scales. | shall refer imog® to those time scales
below; a more detailed description is set out eahnex.

16. The taking charge procedure comes intp plaere the host Member State
concludes, by reference to the criteria in Chalbtethat another Member State is
responsible for examining the application. Artitk1)(a) provides that the
Member States are obliged to take charge, underahditions laid down in
Articles 17 to 19, of an asylum seeker who has naadapplication in a different
Member State. The Member State in which the appdicdas been made may,
within three months of the date of the applicaticad| upon the Member State it
considers responsible for examining the applicatithe requested Member State’)
to take charge of the asylum seekgf) (That Member State then has two months
from the date on which it received the request alxeérthe necessary checks and to
give a decision.l(1) Where the requested Member State accepts thiadidd take
charge of an applicant, the Member State in whiehapplication was made must
notify the applicant of the obligation to transkem to the requested Member
State, which will then be responsible for procegsire application. The applicant
must then be transferred within six months of atarege of the request or of the
decision on an appeal or review where there ispensive effect.1Q)

17.  The taking back procedure applies whevember State:

— has started to examine an applicationtla@@pplicant is in another Member
State without permission (Article 16(1)(c)),

— has started to examine an application kvthie applicant has subsequently
withdrawn, the applicant having made an applicaimoanother Member State
(Article 16(1)(d)), or

— has rejected the application of a thirdrtoy national and the person
concerned is in the territory of another MembeteStathout permission (Article

16(1)(e)).

18.  The taking back procedure is governed ticlé 20. The host Member
State may call upon another Member State to talkesglum seeker back, at the
same time providing sufficient information to eratie requested Member State
to check that it is responsible. There is no tima&tlfor such a request. The
requested Member State must make the necessatsduad reply to the request
not more than one month from the request being n{&8eThe Member State
which agrees to take back an applicant is obligeg@admit that person. The
applicant must be transferred within six monthaafeptance of the request or of
the decision on an appeal or review where theaesisspensive effectl4)



19. The regulation provides that a decisi@t #n applicant for asylum should
be taken charge of or taken back may be subjeagippeal or review in the Member
State taking the decision in question. Such appreaview does not suspend
implementation of the transfer unless the courtsoonpetent bodies in the host
Member State so decide on a case-by-case basatjahal legislation allows for

that. (L5)

The Charter of Fundamental Rights of the EuropeainiJ

20.  The Charter of Fundamental Rights of theogeian Union (‘the Charter’)
was signed at Nice on 7 December 20Q6) Article 1 provides:

‘Human dignity is inviolable. It must be respectedt protected.’
21.  Article 18 states:

‘The right to asylum shall be guaranteed with despect for the rules of the
Geneva Convention of 28 July 1951 and the Proto€d®1 January 1967
relating to the status of refugees and in accomlanth the Treaty on
European Union and the Treaty on the functioninghef European Union

National law and administrative provisions
Provisions concerning the entry of an asylum seekErench territory

22.  Article L.741-4 of the Code de I'entréalatséjour des étrangers et du droit
d’asile (Code on the Entry and Residence of Forbigtionals and the Right of
Asylum, ‘the CESEDA) applies to a foreign natiomaio is on French territory
and has applied for asylum there. It provides tih@tcompetent authority may
refuse the foreign national permission to enten€eaf examination of the
application is the responsibility of another Stayevirtue of the Dublin I
Regulation.

23.  Article L.742-1 of the CESEDA provides thahere an asylum seeker is
authorised to reside in France on the basis otlrti.741, he is to be provided
with a provisional residence document allowing hinlodge an application for
asylum with the Office francais de protection defsigiés et apatrides (French
office for the protection of refugees and statefgssons) (‘(OFPRA).

24.  Under Article L.723-1 of the CESEDA, OFPRA0t competent to
consider an application presented by a party whppécation to stay on French
territory has been refused on the basis of Articiel1-4.

Provisions transposing the Reception Conditionredive



25. Implementing Article 14 of the Receptioonditions Directive, Article
348-1 of the Code de I'action sociale et des fawi(Family and social action
code) provides that asylum seekers in possessiamasidence document under
Article L.742-1 of the CESEDA are entitled to be anooodated in a reception
centre.

26.  As regards financial support, Article L.342 of the French Code du travall
(Employment Code) provides for a temporary tide@lewance to be paid to
‘foreign nationals in possession of a residencenfiear an acknowledgment of
receipt of their residence permit application whiefers to the fact that they have
sought asylum in France ... .

27. Those provisions do not permit an asylesker whose application is
subject to preliminary analysis under the takingrgke or taking back provisions of
the Dublin Il Regulation to benefit from the redeptconditions laid down under
them. That is because he will not be in possesditimeqrovisional residence
document mentioned in Article L.742-1 of the CESEDW ¢hus, pursuant to
Article L.723-1 thereof, cannot have his applicattomsidered by OFPRA.

28.  On 3 November 2009, the Ministre de I'igration et de l'intégration
(Minister for Immigration and Integration) and thinistre de I'économie et des
finances (Minister for Economy and Finance) publishe inter-ministerial
circular (‘the Tideover Circular’), under which amaints for asylum whose
application may be subject to the taking chargeking back provisions in the
Dublin Il Regulation are not entitled to the tideowallowance.

Facts, procedure and questions referred

29. CIMADE (7) and GISTI, the applicants in the main proceediags non-
profit-making organisations whose objects incluake pirotection of asylum
seekers’ rights. They have jointly presented ariegijon for the annulment of the
Tideover Circular before the referring court. Thegua, in particular, that the
provisions of national law and of the Tideover Clacware incompatible with the
Reception Conditions Directive.

30. The Conseil d’Etat has referred the follmywjuestions to the Court for a
preliminary ruling:

‘1. Does [the Reception Conditions Directive] gudeg the minimum
reception conditions to which it refers to applisam respect of whom a
Member State in receipt of an application for asyldecides, under [the
Dublin II Regulation], to refer a request to anaotiMember State which it
deems to have jurisdiction to examine that asylpplieation, throughout the
duration of the procedure for taking charge of thmnior taking them back
by that other Member State?



2. If the answer to that question is in the affitive

(a) Does the obligation, incumbent on the first Nbem Statel(18)' to
guarantee the minimum reception conditions ceastheatmoment of the
acceptance decision by the State to which theredfaras made, upon the
actual taking charge or taking back of the asylweksr, or at some other
date?

(b) Which Member State should thus assume the dimbrburden of
providing the minimum reception conditions durih@ttperiod?’

31.  Written observations have been submitie@IMADE and GISTI, L9) by
the Czech Republic, France, Greece, Italy, PolawldSavitzerlandZ0) and by the
European Commission. At the hearing on 8 March 204dl,submissions were
made by CIMADE and GISTI, France, Italy and the Cossiain.

Analysis
Question 1

32.  The referring court asks whether the RiemeConditions Directive
guarantees the reception conditions to asylum sgel® have made an
application in a Member State, where that MembateStas decided, under the
Dublin Il Regulation, to refer the application toather Member State which it
considers should be responsible for examining pipdication. 1)

33. Italso raises an issue as to the timfrthehost Member State’s
obligations. That issue is more appropriately asgld at the same time as
Question 2(a), and | shall consider it there.

34. Apart from France, all of the Member Sfatdich have intervened,
together with the Commission, contend (with son@atians in their precise
approach) that the main question should essenballgnswered in the affirmative.

35.  France argues that both the wording oRbeeption Conditions Directive
and its objectives dictate a negative response.

The wording of the Reception Conditions Directive

36. The Reception Conditions Directive laysrdoninimum standards for the
reception of asylum seekers in Member States.

37.  Article 2(c) defines ‘asylum seeker’ ahiad-country national or stateless
person ‘who has made an application for asyluneapect of which a final
decision has not yet been taken’. There must aauglgdbe an application for
asylum, in relation to which a final decision rengato be taken.



38.  Article 3(1) states that the directivéospply to all third-country nationals
and stateless persomngho make an application for asylum at the border or in the
territory of a Member Statas long as they are allowed to remain on the territory
asasylumseekers...’. Article 3(2) and (3) lays down a series of epitens; these
are relatively technical in nature and none of thepertinent to the essential point
at issue in the present reference.

39. Asregards the point at which the mategaéption condition2Q) are to
be made available to applicants, this is specifiefirticle 13(1) as starting when
asylum seekersriake their application for asylum'.

40.  Itis thus clear that the trigger for #pplication of the directive, and for
receipt of the material reception conditions, ettine third country national should
‘make an application for asylum’. But what do thg¢astensibly simple) words
mean? Is it enough that the asylum seeker shouwiel $aught asylum (irrespective
of whether, in the end, that Member State or amdi#teember State is responsible
for the substantive consideration of that applag® Or is an application for
asylum only ‘made’ as and when the Member Stateedhat it is indeed the
responsible Member State and accordingly permégspplication formally to be
‘lodged’ under national law?

41. It seems to me that the obvious and nlateaaling of the texts | have cited
Is that the words ‘make an application for asylum@&an what they say. Once the
third-country national unequivocally and plainlylioates, either at the border or
within the territory of a Member State, that helvais to seek asylum, the
competent authorities will begin to examine thailaation. One of the early steps
in the process may be to raise the question whatddferent Member State is (or
may be) the responsible Member State under theildRegulation for the
substantive examination of that application. Bt &pplication for asylum has
already been ‘made’, thus triggering rights untierReception Conditions
Directive.

42.  All of the above leads me to conclude thatReception Conditions
Directive applies to all asylum seekers who havdiag for asylum in the host
Member State, notwithstanding that that State n@aeldecided, under the Dublin
Il Regulation, to refer the application to anotMember State which it considers
should be responsible for examining the application

43.  France disagrees. It submits that a narogading is required,
excludingall applicants for asylum whose application may beextlip the taking
charge or taking back provisions in the Dublin ddrlation from the scope of the
Reception Conditions Directive. It refers firstthe definition of ‘asylum seeker’
in Article 2(c) of the directive, then to ArticldB, which obliges Member States
to provide asylum seekers with certain informatieithin a reasonable time not
exceeding 15 days after they have made their aiglicfor asylum with the



competent authority’ and, lastly, to the obligatiorder Article 13(1) to ensure that
material reception conditions are available to mppks when they make their
application for asylum. From that, it argues, thevjsions of the directive are
triggered by the formal lodging of a request forlas with the competent
authority of the Member State which is responsibieexamining the application.
Asylum seekers whose applications are subjectad®tiblin 11 Regulation cannot
be regarded as having lodged such an application.

44. | can see no basis for such an interpoetafs already indicated, | do not
consider that the definition set out in Article Pt the Reception Conditions
Directive excludes the asylum seekers in questiom fts scope. As | mentioned
in point 40 above, the trigger for the applicatadrihe directive is the making of
anapplication for asylum. As regards the obligation to provid®imation under
Article 5(1), | cannot see that it can exclude aggpits for asylum whose
application may be subject to the taking chargeking back provisions in the
Dublin Il Regulation from the reception conditidagl down under the directive.
And Article 13(1) appears to me to require an jrtetation that is the direct
opposite of that proposed by France.

45.  France’s argument — that the combinedeffethose provisions is to
exclude from the scope of the directive applicavtie may be subject to the taking
charge or taking back provisions in the Dublin ddrlation — appears to assume
that since, by virtue of the Dublin Il Regulatiauch asylum seekers may not have
their application examined by the host Member Sthtee Reception Conditions
Directive cannot apply to them. | cannot see thahsa conclusion is justified by
the wording of the directive. According to Articéc) of the directive and Article
2(d) of the regulation, an asylum seeker is anumsydeeker as long as a final
decision has not been taken on his application. datgrmination concerning the
procedures initiated by the host Member State utiseDublin Il Regulation is
thus irrelevant.

46. Indeed, for France’s argument to succeedhuld be necessary for the
legislation to have established, expressly or ylication, a discrete category of
‘pre-asylum seekers’ — that is to say, asylum sesakethe territory of the host
Member State who fall to be treated differentlynfrother asylum seekers because
that State has yet to provide them with an appatg@residence document. The
legislation makes no such provision in that reg@nd the contrary, Article 6(1) of
the Reception Conditions Directive obliges Membtés to ensure that an
asylum seeker is given, within three days of higinghis application, a
document certifying his status as an asylum seak@rtestifying that he is allowed
to stay in the territory of that State while hisexnation is pending or being
examined. Not only does France appear to me toomstie the directive, it
seems also to misapply it.



47.  Furthermore, as the UNHCR points a2B) (he Dublin Il Regulation was
enacted after the adoption of the Reception CandtDirective. It would have
been an easy matter for the Community legislatuad,it wished to do so, to
incorporate an express exclusion of the directvine body of the regulation.
There is no such exclusion.

48. Before turning to the objectives of thgiséation at issue, | should refer
briefly to a point made by Greece, which has rateedjuestion of the
applicability of the Reception Conditions Directiteepersons falling within
Article 16(1)(c) and 16(1)(e) of the Dublin Il Rdgtion — that is to say, persons
subject to a potential taking back obligation whe jgresent in the host Member
State without permission, having made their appbcan another Member State.
Greece suggests that persons in that category otayualify under the directive,
since they will not have made an application fodas ‘at the border or in the
territory of [the host Member State] for the pusps of Article 3(1) of the
directive.

49.  While that question raises interestingessconcerning the status of the
persons concerned by those provisions, it fallsvititthe question put by the
referring court in its order for reference, whialegupposes that an applicatimas
been made in the territory of the host Member State. | therefore do not consider it
further.

The objectives of the Reception Conditions Dirextivid the Dublin Il Regulation

50. The Reception Conditions Directive andDublin || Regulation must be
understood in the context in which they were erthdg)

51. Thus, the preambles to bd2b)(refer to the Tampere Conclusions and the
Common European Asylum System. The definitions ppf@ation for asylum’,

on the one hand, and ‘applicant’ and ‘asylum ség&nrthe other,Z6) are also —
for the purposes of this Opinion — identical infhokheir purpose, for obvious
reasons, differs. The regulation serves to estabtigéria and mechanisms for
determining the Member State responsible for examgian application for asylum
made in one of the Member State€s?)(The obligations it lays down are
accordingly ‘horizontal’: they exist as between Member States.

52.  The directive, by contrast, was enacteafder to establish common
minimum standards on the reception of asylum seekiethus imposes a series of
‘vertical’ obligations concerning the provisionrmaiception conditions by the host
Member State for the benefit of an individual agylseeker. That being so, it
seems to me that the fact that asylum seekersdadlithin a particular category —
that is to say, those asylum seekers with whichéferring court’s question is
concerned — should find themselves the subjedteoféries of communications
which the regulation requires the Member Statasttertake in order to determine



where, precisely, their application is to be exardirs of no relevance whatever as
regards their entitlement to the reception condgio

53.  France argues that applicants for asylinm may be subject to the taking
charge or taking back provisions in the Dublin ddrlation should be subject not
to the Reception Conditions Directive but to nagldaw — which, in this case,
appears to be less favourable.

54. It cannot, in my view, be permissible to\pde the asylum seekers in
guestion with a reduced level of benefits.

55. Recital 5 in the preamble to the directiaerates that the directive respects
the fundamental rights and observes the princiigesgnised, in particular, by the
Charter, and seeks both to ensure full respedidoran dignity and to promote the
application of Articles 1 and 18 of that documdRecital 7 refers to standards for
the reception of asylum seekers that will normallffice to ensure them a
dignified standard of living and comparable livisigndards in all Member States.
Those standards anmgénima that should apply throughout the Union in order to
reflect the requirements of, inter alia, Articl®fithe Charter that human dignity be
respected and protecte@8)

56. Itis also worth noting, as the UNHCR peiout, 29) that denial of
reception conditions may also infringe other rigimgarticular the right for an
asylum seeker to submit and argue an asylum claexfair and efficient asylum
procedure.30) Such denial may also undermine the applicantigyalo pursue
and substantiate his claim even after the Membate $e€sponsible for the
examination of his claim has been determingdl) As the UNHCR goes on to
note, 32) denial of reception conditions may also have genel effect on the
applicant’s ability to exercise his right of chalgge to the transfer decision laid
down by Article 19(2) or Article 20(1)(e) of the bBlin 1l Regulation. Failure to
make those rights available may risk underminirggghnciple enshrined in
Article 18 of the Charter that the right to asyligtio be protected in accordance
with the provisions of the Treaties.

57.  France’s remaining arguments may be datdtbriefly. It maintains, first,
that the procedures for the substantive examinati@m application for asylum
may be lengthy, thereby justifying the applicatadrihe reception conditions.
Conversely, procedures for the determination ofésponsible Member State
under the Dublin 1l Regulation are intended to dy@d. That being so (as |
understand the argument), there is no need inipedcr the reception conditions

to apply.

58. The Dublin Il Regulation does indeed amnacthieve a swift determination
of the Member State responsible for the examinadfcan application for
asylum. 83) None the less, the periods involved may be lgngthasily over 12



months if the asylum seeker chooses to exerciseghisof appeal and is permitted
by the host Member State to remain there pendeigegolution. 34) Indeed, it

may be that the result of the application of thecpdure laid down under the
Dublin Il Regulation in a particular case will et the asylum seeker will never
transfer to the requested Member State but witesx$ remain where he is. That
being so, | can see no justification for Francetgianent.

59. Second, France contends that the DubRegulation is based on the
premiss that the responsible Member State mustressthe burden of the asylum
seeker being in the territory of the Union. To riegthe host Member State to
provide the reception conditions would be conttarthe logic of that allocation of
responsibilities.

60.  Since the asylum seeker will, during #levant period, be in the territory
of the host Member State and not of the responMielmber State and since only
the former can, on any practical basis, providectiraitions in question36) such
an argument cannot, in my view, succeed.

61. Third, France contends that one of theabjes of both the Reception
Conditions Directive36) and the Dublin 1l Regulation is to limit secongar
movements of asylum seekers. It would be conti@mtiat objective if asylum
seekers could move among the Member States anfitdesra the same level of
reception conditions in each of them.

62. Since it is one of the directive’s objees that asylum seekers should
indeed benefit from the same level of protectiandighout the Union 3{7) | can,
once again, see no force in that argument.

63.  Fourth, France calls in aid Directive 2835 (38) Since recital 29 in the
preamble to that directive makes it clear thatiappbns that are subject to the
Dublin Il Regulation are excluded from its scog tight given to an asylum
seeker by Article 7(1) to remain in the Member &fat the purpose of the
examination procedure cannot, it argues, applpyuan seekers whose
application may be subject to the taking chargeking back procedures in the
Dublin 1l Regulation.

64. That argument seems to me to be withouit.n@rective 2005/85 exists to
lay down procedures governing the granting anddsétving of refugee status. It
has no bearing on the provision of reception camuktto the asylum seekers at
issue in this case. As far as those applicants@reerned, there is no need to
consider Directive 2005/85. That they may legitimabe present in the host
Member State is clear from Article 6(1) of the Rateen Conditions Directive
itself. It is not necessary to look any further.



65. Lastly, France emphasises that, when agptyie Dublin Il Regulation, the
Member States are bound to observe the provisibAsticle 1 of the Charter.
There is thus no difficulty in allowing national law govern the reception
conditions of asylum seekers whose applicationsapgect to that regulation.

66. | cannot agree.

67.  Since the Reception Conditions Directasesldown minimum reception
standards for asylum seekers, it is those standdrity a Member State must
apply while the asylum seeker in question is oreitstory. | accept the point
made at the hearing that, particularly where cheokgerning the asylum seeker’s
status have to be made, it may take a little tionersure that the reception
conditions are made available in a given casegatth the verification process
should not be allowed to delay matters longer @idasolutely necessary. It is
certainly no justification for not providing theaeption conditions at all.

68.  For all of the above reasons, | considat the Reception Conditions
Directive guarantees the minimum reception conai#ito which it refers to
applicants in respect of whom a Member State isipe©f an application for
asylum decides, under the Dublin Il Regulationgti@r a request to another
Member State which it deems to have jurisdictioexamine that asylum
application.

Question 2

69. By its second question, the referring teaeks clarification as to (a) the
point at which the obligation of the host Membeait&tto provide benefits to
asylum seekers will cease in the event of thoskiasgeekers being transferred to
another Member State and (b) the financial ligbfiitr providing those benefits.

(a) duration of the obligation to provide the neib@n conditions

70.  The referring court offers three suggestias to the point at which the

obligation to provide the reception conditions ntighase: at the moment of the
acceptance decision by the Member State to whiehdferral was made; at the
actual taking charge or taking back of the asylegksr; or at some other date.

71. The Commission and, essentially, CIMADE @i8TI, the Czech
Republic, Greece, Poland and Switzerland submittbieasecond of these is
correct.

72.  France essentially agrees with that agbr.o@9) They add, however, the
gualification that, should an asylum seeker fataonply with conditions lawfully
imposed by the host Member State concerning sfea to the requested



Member State, such failure should result in hi;igpshe benefit of the reception
conditions.

73.  ltaly submits that reception conditionswdld be made available for a period
which, in the normal case, should not exceed sirthmfrom the date on which
the application for asylum was made. It appears #iter that period, the
applicable Italian legislation provides that, shibtile asylum seeker in question
still be on the territory of that Member State ifentitled to enter the employment
market there.40)

74. | have set out the periods which the r&guh lays down for the taking
charge and taking back provisions in points 16 Hhdbove and, in greater detail,
in the Annex. On either basis, those periods maggthy when aggregated, at
least from the point of view of the asylum seeKRéris maya fortiori be the case,
given that (a) no time-limit is currently imposed the host Member State to
initiate the procedure in cases of taking bakly and (b) although the legislation
provides that an appeal need not have suspensaat, ¢he host Member State
may adopt a different practice — as, accordingpgo@ommission, is often the case.
It is not difficult to contemplate the transfer pealure in such cases lasting well
over a year.

75.  Ordinarily, an asylum seeker will be prése the host Member State
throughout the period necessary to determine wikiember State is responsible
for examination of his application. He may alsgbesent there for the period of
any appeal. Under Regulation No 1560/20@3) (vhich lays down detailed rules
for the implementation of the Dublin Il Regulatidhat State must ensure that the
applicant is put in a position, in practice, taster to the responsible Member
State. 43) | have already indicated that | consider thatuasyseekers who make
their application in the territory of the host MeenlState are entitled to the benefit
of the reception conditions notwithstanding thaitlapplication is subject to the
Dublin Il Regulation. 44) There seems no possible basis on which such an
applicant could be provided with those benefitsh®requested Member State
during the period necessary for the arrangememiserning his transfer to be put
in place. Such a situation would be quite unwor&aiblpractice. Nor is it
inevitable that, if the procedures under the regnaare initiated by the host
Member State, the asylum seeker will, in fact,dken in charge or taken back by
another Member State. Those procedures may deteth@hbe should remain
where he is.45)

76.  As the Commission observes, it would b#repy to the objectives of the
Reception Conditions Directive to deprive an asykeuaker of the benefit of the
reception conditions otherwise than as a resutisotbwn conduct. It clearly
follows, in my view, that the obligation to makes#® conditions available lies
with the host Member State until the point, if aaywhich the asylum seeker is
transferred to the requested Member State.



77. The above assumes that the procedures tiedBublin || Regulation are
applied in the ordinary way. It is however possilile example, that the asylum
seeker will abscond and thus not be availableréorsfer at the appointed time.

78. In such a case, the host Member Stateotamake the material reception
conditions available for so long as it is unawalere the asylum seeker is
located. Indeed, Article 16(1)(a) of the Recep@onditions Directive allows a
Member State to withdraw the reception conditioherg, inter alia, an asylum
seeker abandons the place of residence determynie ltompetent authority
without informing it, or without permission wherenmission is required, or fails
to comply with reporting duties. As CIMADE and GIS3dint out in their
observations, where the asylum seeker is tracgdlontarily reports to the
competent authority, the final subparagraph ofcletil6(1)(a) will allow a
Member State to decide whether it is appropriateitastate some or all of the
reception conditions.

79.  Furthermore, the Member State concernadaisa reduce or withdraw the
reception conditions in any of the other circums&ncontemplated in Article 16
of the Reception Conditions Directive.

80. I accordingly consider that the obligatiorguarantee the minimum
reception conditions ceases upon the actual tathagge or taking back of the
asylum seeker, or (if earlier) upon the MembereStetcoming entitled to reduce or
withdraw those conditions pursuant to Article 16hef Reception Conditions
Directive.

(b) liability for the cost of providing the recégmt conditions

81. Both the Reception Conditions Directive #me regulation are silent on this
point, although Switzerland notes that Article 2%h® proposed new

regulation 46) would expressly make the host State liable ferdbsts of any
transfer, a point which it considers representsetuipractice.

82.  Of the parties who have submitted obsemsatthose making the most
substantive contribution to the discussion takevtee that a system whereby the
costs should fall to the requested State wouldrveodkable in practice and would
be liable to lead to expensive and unnecessaggtitin. In the absence of any
other indications, it is difficult to take issuetlvsuch a view.

83.  More fundamentally, it seems to me thatvole system of providing
protection for asylum seekers and refugees is pageti on the burden lying where
it falls. Such an approach seems to me to reffecteality of the situation. The
presence of asylum seekers in the territory otth®n does not result from the
implementation of planned policy measures whichlzategislated for in advance.
In an ideal world, the problem would not arise. Eltdmber State must address



the issues that the presence of asylum seekets tamritory gives rise to, subject
to compliance with its obligations under Union |g4i7)

84. That rule is of course subject to any sjgerovisions that may be adopted
in order to provide relief or to remedy obviousctépancies from time to time. In
that regard, the Commission notes that, by virfugrocle 3(1)(a) of Decision No
573/2007, 48) financial assistance may be made available to MzrStates in
respect, inter alia, of reception conditions andwas procedures4@) Financial
assistance given through the Union budget is eeelenthe spirit of cooperation
between Member States on which the system set tipebublin || Regulation is
predicated. However, subject to any derogatiortke@kind | have just mentioned,
| am of the view that the overriding principle mbstthat the financial burden in
this instance should lie with the host Member State

85. | accordingly consider that the finan@iatden of providing the reception
conditions to an asylum seeker whose applicaticuligect to the Dublin Il
Regulation should, for so long as that person isled to the benefit of those
conditions by virtue of the Reception Conditionsdative, lie with the host
Member State for the purposes of that directive.

Conclusion

86. | am therefore of the opinion that the €should answer the questions
referred by the Conseil d’Etat as follows:

(1) Council Directive 2003/9/EC of 27 Janu2®@3 laying down minimum
standards for the reception of asylum seekers gtesa the minimum reception
conditions to which it refers to applicants in respof whom a Member State in
receipt of an application for asylum decides, ur@euncil Regulation (EC) No
343/2003 of 18 February 2003 establishing thereaitgnd mechanisms for
determining the Member State responsible for examgian asylum application
made in one of the Member States by a third-coumdtional, to refer a request to
another Member State which it deems to have juiioh to examine that asylum
application.

(2)(a) The obligation to guarantee the minimum péoa conditions ceases upon
the actual taking charge or taking back of thewamy$eeker, or (if earlier) upon the
Member State becoming entitled to reduce or witlvdiaose conditions pursuant
to Article 16 of Directive 2003/9.

(2)(b) The financial burden of providing the regeptconditions to an asylum
seeker whose application is subject to Regulatior8#3/2003 should, for so long
as the person in question is entitled to the benéthose conditions by virtue of
Directive 2003/9, lie with the host Member Statetfee purposes of that directive.



ANNEX

TABLE OF TIMESCALES LAID DOWN BY THE DUBLIN I
REGULATION

| - REFERRAL BY THE HOME STATE TO THE REQUESTED STAT E
A — Taking charge

Period: The request must be sent witllmee monthsof registration of the
application for asylum.

Source: Article 17(1)

Comments: Failure to satisfy the deadline will result in thmst State
becoming responsible for the examination of thdiegion (Article 17(1)).

B — Taking back

Period: No time-limit is imposed on the making of a request for taking
back. £0)

Source: Article 20

Il — POSITIVE RESPONSE OR NO RESPONSE FROM THE REQUESTED
STATE

A — Taking charge

Period: The requested State must respond witlim months of reception of
the request or, in cases of urgency declared biadhee State, within a period
of a minimum of one week and a maximum of one month

Source Article 18(1) (see Article 17(2) and Article 18(&s regards cases of
urgency)

Comments Failure to respond within this period is consetkrto be
acceptance (Article 18(7)).

B — Taking back

Period: The requested State hase monthto respond, save where the
request is based on data obtained via Eurodac wieeperiod is one of two
weeks.

Source Atrticle 20(1)(b)



Comments Failure to respond within the relevant perio¢asisidered to be
acceptance (Article 20(1)(c)).

Il — TRANSFER OF THE ASYLUM SEEKER FROM THE HOME STATE
TO THE REQUESTED STATE

Taking charge and taking back

Period: The transfer periodtarts with the explicit or implicit response
from the requested StateThere is a period afix monthsfor the transfer,
save where the asylum seeker is in prison, whempéhied is extended to 12
months, and where he has absconded, when the psriedtended to 18
months.

Source Atrticle 19(3) and (4) (for taking charge) and il 20(1)(d) and
Article 20(2) for taking back)

Comments If there is no transfer within the relevant pdrigesponsibility

for examining the application for asylum falls teethost Member State.
Article 19(2) (for taking charge) and Article 20(&) (for taking back) allow
an appeal to be brought by the asylum seeker. ppeah need not have
suspensive effect, but may do so in certain cases.

1 — Original language: English.

2 — Council Directive 2003/9/EC of 27 January 2008rg down minimum
standards for the reception of asylum seekers Q03 2 31, p. 18).

3 — Council Regulation (EC) No 343/2003 of 18 Febyi003 establishing the
criteria and mechanisms for determining the Men8iate responsible for
examining an asylum application lodged in one efffember States by a third-
country national (OJ 2003 L 50, p. 1). There amppsals for the replacement of
the directive and the regulation (respectively, G@041) 320 final and
COM(2008) 820 final).

4 — See Chapter V, Articles 16 to 20, of the regoiat




5 — See the Conclusions of the Tampere European €a@aimovw.cvce.eu.

6 — Paragraph 13. See the Geneva Convention relatitng status of refugees of
28 July 1951, as amended by the Protocol signéikwm York on 31 January 1967,
a number of whose provisions also apply to asyleekers (see point 4.1.2 of the
document referred to in footnote 19 below). The prige to the convention
narrates the concern of the United Nations to astha widest possible exercise by
refugees of fundamental rights and freedoms.

7—  The Office of the United Nations High Corssioner for Refugees.

8 — The definition in the regulation omits the refeze to stateless persons which
is included in the directive. Nothing turns on tf@tthe purposes of this Opinion.

9 — Those criteria are largely based on the preseifaenily members of the
applicant in a particular Member State and the dwsuation held by the asylum
seeker when he makes his application.

10— Article 17(1). Shorter time scales apply whére Member State issuing the
request seeks an urgent reply.

11—  Article 18(2).

12— Article 19(1) and (3).

13— Where the request is based on Eurodac datpetiw is two weeks. See
Council Regulation (EC) No 2725/2000 of 11 Deceni#0 concerning the

establishment of ‘Eurodac’ for the comparison of@rprints for the effective

application of the Dublin Convention (OJ 2000 L 3{61).




14— Article 20(1)(b) and (d).

15— See Atrticle 19(2) as regards taking charge amidlé& 20(1)(e) as regards
taking back.

16 — Following the entry into force of the Treaty ofhon, with effect from 1
December 2009 the Charter has the force of prinaavy(Article 6(1) TEU).

17— The acronym stands for ‘Comité inter mouvemenises des évacués’.

18—  That s to say, the host Member State.

19— CIMADE and GISTI annex to their observations autoent entitled
‘UNHCR Statement on the reception conditions ol@syseekers under the
Dublin procedure’ (‘the UNHCR statement’). That do@nt was issued by the
UNHCR specifically in order to address the isswsed by this case. It can be
inspected at www.unhcr.org/refworld/docid/4e37b5804l.

20— By virtue of Article 5(2) of the Agreement bewvethe European Community
and the Swiss Confederation concerning the crisarcamechanisms for
establishing the State responsible for examinirggaest for asylum lodged in a
Member State or in Switzerland (OJ 2008 L 53, pSwjitzerland may submit
written observations to the Court in preliminanying procedures concerning the
interpretation of, inter alia, the Dublin Il Regtidan (but not the Reception
Conditions Directive). That country’s observations #herefore limited to
Questions 2(a) and (b).

21— To give the question some context: CIMADE statethe hearing, without
being contradicted, that in 2011 some 8% of apfdioa in France involved the
procedure under the Dublin Il Regulation, thus gatseg 4 450 requests to other
Member States. Of those requests, approximately réstited in transfers being
made under the regulation, while some 25% wereseefu



22 — See the definition set out in Article 2(j) oktHirective cited in point 7 above.

23— See point 4.2.5 of the UNHCR Statement.

24— See, to that effect, Joined Cases C-175/08,80087C-178/08 and
C-179/08Salahin Abdulla and Others[2010] ECR 1-1493, paragraph 53.

25— At recitals 1 to 3 in each case.

26 — See points 6 and 13 above.

27— See Recital 16.

28 — See, in that regar8alahadin Abdulla and Others, cited in footnote 24 above,
paragraph 54. Member States may of course apig favourable provisions
(Article 4 of the Reception Conditions Directive).

29— See point 4.2.7 of the UNHCR Statement.

30— To which he is entitled by virtue of Article 47the Charter.

31— In its proposal for the directive which becatme Reception Conditions
Directive (COM(2001) 181 final), the Commission edthat ‘the reduction or
withdrawal of reception conditions can affect tkenslard of living of applicants
and their ability to effectively pursue proceduyahrantees’.




32— See, to that effect, point 4.2.8 of the UNHCRt&hent.

33— See, for example, recital 4 in the preamblééoRublin Il Regulation,
according to which the procedures laid down underégulation should make it
possible ‘to determine rapidly’ the Member Statechihs responsible.

34— See further points 16 and 18 above.

35— The ‘material reception conditions’ defined irtiéle 2(j) of the directive
include various benefits in kind, such as housiogd and clothing. Although it is
true that an equivalent can be provided ‘as firgdradlowances or in vouchers’, the
administrative ramifications would be very consatde.

36 — See recital 8 in the preamble to the Receptimmd@ions Directive.

37— See, in particular, recital 7 in the preambléheoReception Conditions
Directive.

38— Council Directive 2005/85/EC of 1 December 2085mnimum standards on
procedures in Member States for granting and wetlvdrg refugee status (OJ 2005
L 326, p. 13).

39— The latter presents its observations regardimgsfon 2 in the alternative, in
the event that the Court should decide to giveffameative answer to Question 1.

40— In her reply at the hearing, counsel for Iltagsvat pains to emphasise that
those arrangements did not mean that the asylukeisgequestion ceased to be
entitled to the reception conditions at that pduch a position seems to conflict,
or is at least difficult to reconcile, with Italyisritten observations. Since, in any
event, | do not agree with Italy’s position, | dot explore the point further.



41— Under the proposed new regulation (see footBa@ieove), a Member State
would be required to submit an application to thguested Member State within
three months of the date on which the applicattwraylum (there termed
‘international protection’) was lodged or withirré® months of becoming aware
that another Member State may be responsible éopénson concerned. Where
Eurodac data are used, the period is reduced tonviihs.

42 — Commission Regulation (EC) No 1560/2003 of 2 &spier 2003 laying
down detailed rules for the application of Coumtlgulation (EC) No 343/2003
establishing the criteria and mechanisms for dateng the Member State
responsible for examining an asylum applicatiorgmtlin one of the Member
States by a third-country national (OJ 2003 L 223).

43— See, for example, Article 7(3) (making availatilehe applicant’s
documents) and Article 8(2) (obligation to arrafgetransport).

44 — See point 68 above.

45— See point 58 above.

46—  See footnote 3 above.

47— See, in that regard, point 3.1 of the Commissierplanatory memorandum
in its proposal for the Dublin 1l Regulation (COMY21) 447 final), according to
which ‘each Member State is answerable to all thers for its actions concerning
the entry and residence of third-country natioaald must bear the consequences
thereof in a spirit of solidarity and fair coopéoat.

48 — Decision No 573/2007/EC of the European Parliaraadtof the Council of
23 May 2007 establishing the European Refugee Furttie period 2008 to 2013
as part of the General programme Solidarity andddament of Migration Flows



and repealing Council Decision 2004/904/EC (OJ 20044, p. 1). Article 3(1)(a)
defines ‘reception conditions and asylum procedwgsictions that are eligible
for support from the fund. Article 12(1) establiskefinancial envelope for the
implementation of the decision of EUR 628 milliom the period from 1 January
2008 to 31 December 2013.

49 — At the hearing, the Commission confirmed thdtilevthe amount might vary
as between Member States, depending on the terthsiofunding application
and the number of asylum seekers in their territalyMember States would
gualify for assistance under the decision. Suchst@sse would not, however,
meet all the costs incurred by Member States imigitog the reception conditions.

50—  See footnote 41 above as regards the pspedfied under the proposed
new regulation.



