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DECISION RECORD

RRT CASE NUMBER: 1002091

DIAC REFERENCE(S): CLF2009/152311

COUNTRY OF REFERENCE: Iraq

TRIBUNAL MEMBER: Patricia Leehy

DATE: 7 June 2010

PLACE OF DECISION: Sydney

DECISION: The Tribunal remits the matter for reconsideration

with the following directions:

) that the first named applicant satisfies
s.36(2)(a) of the Migration Act, being a
person to whom Australia has protection
obligations under the Refugees
Convention; and

(i) that the other named applicants satisfy
s.36(2)(b)(i) of the Migration Act, being
members of the same family unit as the
first named applicant.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

1. This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicants Protection (Class XA)
visas under s.65 of thdigration Act 1958the Act).

2. The applicants, who claim to be citizens of Iragivad in Australia [in] October 2009
and applied to the Department of Immigration anaz€nship for Protection (Class
XA) visas [in] November 2009. The delegate decitterefuse to grant the visas [in]
March 2010 and notified the applicants of the denisnd their review rights by letter
[on the same date].

3. The delegate refused the visa application on tleslat the first named applicant is
not a person to whom Australia has protection aliigs under the Refugees
Convention.

4.  The applicants applied to the Tribunal [in] Mard@1@ for review of the delegate’s
decisions.

5. The Tribunal finds that the delegate’s decisioandRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tygplicants have made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6. Under s.65(1) a visa may be granted only if thesi@e maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

7.  Section 36(2)(a) of the Act provides that a craarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausialb whom the Minister is satisfied
Australia has protection obligations under the 1@5hvention Relating to the Status
of Refugees as amended by the 1967 Protocol Reglatithe Status of Refugees
(together, the Refugees Convention, or the Coneehti

8.  Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is a member of the same family usiaanon-citizen (i) to whom
Australia has protection obligations under the Gorion and (i) who holds a
protection visa. Section 5(1) of the Act provideattone person is a ‘member of the
same family unit’ as another if either is a memdiethe family unit of the other or each
is a member of the family unit of a third persoacttn 5(1) also provides that
‘member of the family unit’ of a person has the mag given by the Migration
Regulations 1994 for the purposes of the definition

9.  Further criteria for the grant of a Protection &3l&XA) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.



Definition of ‘refugee’
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Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defineitticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents
S152/20032004) 222 CLR 1 andpplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significarftysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dahiagatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court haslaxed that persecution may be
directed against a person as an individual orrasmber of a group. The persecution
must have an official quality, in the sense that afficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliapay be enough that the
government has failed or is unable to protect gq@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need not
be one of enmity, malignity or other antipathy toslsathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test \sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.
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Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-
founded” fear. This adds an objective requiremertihé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country
of former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ae made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE
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The Tribunal has before it the Department’s filatiag to the applicants. The Tribunal
also has had regard to the material referred thdardelegate's decision, and other
material available to it from a range of sources.

Thefirst-namedapplicant appeared before the Tribunal [in] May@@d4 give evidence
and present arguments. The Tribunal hearing wadumed with the assistance of an
interpreter in the Arabic and English languages.

The applicants were represented in relation toghiew by their registered migration
agent. In this matter, the first-named applicanhéonly person to put forward her
own claims for protection, the other applicantsihgwapplied as members of the family
unit of the first-named applicant. A further applnt was nominated by the first-named
applicant with the application for review. Thisldhs the daughter of the first-named
applicant, but had not been included in the Praiectisa application, because it had
been assumed by the first-named applicant thaddneghter was an Australian citizen
by descent, her alleged father being an Australgzren. The applicant through her
adviser had requested by letter dated [in] Marct02bat the child be added to the
Protection Visa application and a Form D was suteahibn the child’s behalf. A

receipt stamp dated [in] March 2010 appears onetier, while the decision refusing
the application was made [in] March 2010.

The Department was contacted [in] May 2010 for eelvin why the daughter had not
been included in the Department’s decision, andtiwhantended process was in
relation to the applicant daughter on whom a denisiad not been made. The
response from the Department received [in] May 2810

The Form D which sought to include the child [M#g§swas receipted on [date]
March 2010 the day after the primary decision heehbmade - hence why there was
no computer record of [Miss A] being part of th@kgation. She is deemed not to
have been an applicant.



24,

The process now:

Should the RRT decide to remit the applicant'sewnalong with the secondary
applicants, it will have the effect of voiding tbeginal decision as if it had never
been made. This enables the Dept to make a fressiale but this time with the
benefit of having [Miss A]'s Form D for inclusion that decision.

In this decision, the first-named applicant wilhgeally be referred to as the applicant.

Department file CLF2009/152311
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According to her Protection Visa application, tippléecant is a woman who was born
on [date of birth deleted: s.431(2)] in [Provincg kag. She says she is Muslim and
that she married [in] 2008. From September 1998pial 2004 she lived in [Province
A]. From April 2004 until October 2009 she livad[Country 1]. She says she was
educated in [Province A] until [year deleted: s3]l She gives no information about
previous employment. The applicant says that aheedo Australia to join her
husband, from whom she has now separated.

Included in the application are the applicant’ddrien, [names and dates of birth
deleted: s.431] These all have the family namenafrfe deleted: s.431(2)], the
applicant’s first husband. The applicant also sieshas a daughter born in [Country
1] in [date of birth deleted: s.431(2)] who is ans#ralian citizen because her father is
an Australian citizen. The applicant says thatdagents and [number deleted:
s.431(2)] brothers are resident in Iraq. Iragspeal identity cards were submitted in
respect of the applicant and the children includeitie application. Certified copies of
the applicant’s Iraq passport and that of her caridand a copy of the Australian
passport of her youngest child, not included ingpplication, were also submitted.

The applicant also submitted a statement with neteetion Visa application.
Information in the statement is summarised as fto

* The applicant is Sunni;

» Before the collapse of Saddam’s regime in 2003 v&eeliving in [location
deleted: s.431(2)], [Province A], which is domirchtey Shi’a; her husband at that
time was working in [Country 1];

* In August 2003, the applicant received threatenegsages requesting them to
leave the area because she is Sunni; she contemtédisband and he arranged for
the applicant and their children to go to [Couritfyn April 2004;

* In[Country 1], the applicant divorced her husband she left for Iraq with her
children in 2007;

* While at her parents’ home in [Province A], sheereed threats over her mobile
phone and letters were thrown inside the houseingirer to go back; her father
advised her to pay no attention to these threatsoie night while they were
sleeping at her father’s house, an armed miliidecthe house and shot at the
windows, though no one was injured; her father regabthe incident to the police;



The applicant with her children went to her secbagband’s family house in
[location deleted: s.431(2)];

The applicant contacted her ex-husband in [Coutjtryhe was concerned about
the children and asked the applicant to returCtmujntry 1]; she went there and
lived with her children;

The applicant met her second husband in Decemi®éf; 2be had known him
previously and the relationship developed untiyth@rried in [Country 1]; her
father agreed to the marriage, though her brothers opposed to it;

The applicant has one daughter from her secondagarto an Australian citizen;
she was born on [date of birth deleted: s.431(2)];

The applicant applied to migrate to Australia apause, and was granted a visa
[in] 2009;

When the applicant arrived in Australia to live lwiter second husband, her son
disliked his stepfather and did not want him livingh them; after much debate,
the second husband told the applicant that he wwitldiraw his sponsorship,
which will compel her to return to Iraq;

When their relationship ceased, the applicant’'®hnd left Australia to tell her
family in Iraq about the relationship;

The applicant fears that she will have to returtraq where she will be
persecuted for being Sunni and because she is awamthout male protection;
as a Sunni she will be targeted by Shiite militlroveontrol southern Iraq;

The Iraqi authorities cannot protect her becausevithlence there has not ceased.

28. Also on the applicant’s Department file is inforioatrelating to her application for a
spouse visa. This information includes the follogyi

The applicant married her first husband [in] 198d ¢hey had [number deleted:
s.431(2)] children; they had a bad relationship;thesband was in [Country1]
from 1999;

Thieves came to the applicant in Iraq wanting tinkp one of the children or get
money from the applicant as they heard that helpdmcs was in [Country 1]; they
shot at the house and demanded $US30,000; heryfealiéd her husband and
asked them to take the children; the applicantthaathildren went to [Country 1]
with her first husband in 2004,

The applicant divorced her first husband (verbaily, officially) in October 2007;
The applicant went to Iraq in January 2008; [Mr(#¢cond husband) came to see

her parents to arrange to marry her; the paremeedgbut she had not been
officially divorced;
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* The applicant and [Mr A] went together to [Countfy{in] February 2008; they
obtained the divorce order [in] April 2008; [Mr Agturned to Australia and came
back to [Country 1] [in] June 2008; they marrie] June 2008;

» [Personal details about the applicant deleted1$%B
» The applicant last saw her husband in July 2008.

[In] February 2010, the applicant’'s adviser wratélte Department stating that when
the applicant was living [Country 1], she suppoffia anti terrorism campaign, details
of which have been deleted: s.431(2)], The ad\atsr reiterates the risk to the
applicant for reason of her religion and her gender

The applicant was interviewed by the DepartmerjtRfebruary 2010. The applicant’s
Iragi passport which she apparently brought tarterview indicates that she travelled
between [Country 1] and Iraq on several occasietaden 2004 and 2008.

There were a number of inconsistencies betweeappkcant’'s evidence at interview
and the claims put forward in her written evidetwéhe Department. These related in
particular to the timing of threats she claimeti&we received in Iraq, and her
subsequent departure for [Country 1]. The apptio&hen questioned at interview
about her reasons for returning from [Country 1jeve she was safe, to Iraqg, in 2007
stated that she had left [Country 1] because obmggdomestic problems with her first
husband, and wanted to obtain her parents’ peromgsiremarry. Inconsistent
information was also given at interview in relationthe development of her
relationship with her second husband. She alsedstt interview that she did not
return to Iraqg after her marriage, although hespead indicates that she returned to
Irag on at least two occasions subsequently. fiinédion deleted: s.431(2)].

On the Department file is a certificate in respidhe applicant’s youngest child
indicating that the Australian Consulate-GenergQauntry 1] certified that the child
born on [date of birth deleted: s.431(2)] becam@astralian citizen by Descent [in]
20009.

At her interview, the applicant was requested tansitipages of her ex-husband’s
passport, together with country information releMarthe security situation in
[Province A] and other [regions] in Irag. The gaws pages were subsequently
submitted and indicated that indicated that théeshand had travelled to [Country 1]
and Iraqg in 2008 and 2009. The Department’s mowsrecords indicated that he had
left Australia [in] January 2008, returning [in] breary 2008; that he left again [in]
June 2008 and returned [in] June 2008 and thattddft Australia most recently [in]
October 2009, returning [in] November 2009. Cowmformation was also submitted
including a [newspaper] article dated [in] MarctD8(details deleted: s.431(2)], and a
UNICEF report [details deleted: s.431(2)].

The adviser also submitted [further material ingupof the applicant’s claims, details
of which have been deleted: s.431(2)]

An Email sent by an officer of the Department thestDepartmental officers [in]
March 2010 states that the applicant’s husbandfadlleged father of the applicant’s
youngest child came to the [suburb deleted: s.4Bbffce to state that he would not



36.

proceed with DNA testing as suggested in a lettanfthe Department dated [in]
February 2010. He stated that he did not calcuhegelates, so was unaware that the
child was not his daughter, and that he was ashainib@ situation.

[In] March 2010, the applicant’s adviser wrote he Department stating the citizenship
of the applicant’s youngest child was withdrawr] frebruary 2010. The child is
therefore stateless. He requests that she bedextln the Protection Visa application,
and he includes a Part D Protection Visa appliodioom duly completed.

Tribunal file 1002091
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The applicant submitted no additional informatiotiviher review application to the
Tribunal.

[In] April 2010 the Tribunal was advised by the Apgnt’'s adviser that the citizenship
of [Miss A], the applicant’s youngest child, hacebewnithdrawn, and that a Part D
application had been lodged for her with the Departt, on the basis that she was a
member of the family of the applicant in this matte

[In] May 2010, the applicant’s adviser lodged arsigsion on the applicant’s behalf in
which he provided the following additional inforraat:

* The applicant is a Sunni and a moderate Muslim wowlao does to wish to
abide by the Islamic strict rules against womes; Isled in an area dominated by
Shi'a; she was threatened because she was a Shenithe political system
changed in 2003, and fled with her children tofiret husband who was
employed in [Country 1] ;

* She has a political opinion against terrorism [det@eleted: s.431(2)];

» She returned to [Country 1] when her marriage biden, and she married her
second husband in [Country 1] ; she was grantgubase visa and her youngest
child was born in [Country 1] and registered ag\astralian citizen by descent;

* The Department informed the applicant that her gesnchild is not an
Australian citizen by descent, and the child is¢hmre stateless;

* The applicant gave inconsistent evidence becaukergisychological condition;
she was highly embarrassed at her interview whesstindicated that her child
was not the child of her second husband,;

» The adviser states that the applicant fears petisaauot only for reason of her
religion as a Sunni, but because she belongs &teylar social group, namely
“woman, woman who has no male to protect her ig”led a “returnee from a
Western country”;

* The applicant has been forced by social disapprawvalreligious and civil law to
conceal the biological father of her youngest ¢hshike fears being killed by her
brother in Iraq for having an illegitimate childhi$ action is considered to be a
cultural shame, whose consequence is honour killing
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* The applicant’s children are at risk [details relgtto the applicant’s concerns for
her children deleted: s.431(2)];

* The applicant if not harmed by her relatives wdugdforced to live discreetly or
live in an openly moderate manner which would pksvsocietal disapproval;

* The applicant could not avoid harm by relocating.

With the submission was a report from the [headthtie deleted: s.431(2)] dated [in]
May 2010 and signed by [Ms B] (MACA-Clinical) in witn [Ms B] states that she has
been counselling the applicant since [a date injdl2010 and continues to do so on a
fortnightly basis. She says that the applicant keéerred to her as a woman recently
separated from her husband soon after her arnvaustralia, suffering stress and
depression and struggling to cope as a single moftjaumber deleted: s.431(2)]
children. It is [Ms B]'s opinion that the appliddins suffering from anxiety, stress and
low mood due to her unforeseen circumstances aperiexces since arriving in
Australia”.

The applicant attended a hearing with her currduiser [in] May 2010. She brought
her current Iragi passport with her to the hearing.

The applicant said at the start of the hearingghatwished to apologise for saying
misleading or incorrect things at her interviewhitihe Department. She said that she
felt very panicky and intimidated, and was awaa 8he had done something wrong in
relation to her claims that her youngest child tesdaughter of her second husband.
She said that her brothers and parents did not khather child was illegitimate until
recently, when the Department wrote to her huslvagdesting a DNA test He had
then contacted the family about the fact that thielavas not his. The applicant said
that her family had no reason to suspect thatithieg of the birth was such that it
could not have been her husband’s child, but haryavere not aware of this because
she and her husband had been living in [Countgnt]not in Irag where her parents
were.

It was put to the applicant that even if her famigs not aware that the child was
illegitimate, her husband would have been awatee said that he was not. He had not
counted the time and he was not aware that thd alak not his until long after its
birth. The applicant was asked about her husbang’sut of Australia in October-
November 2009. She said that she and her huslepadated in December 2009, and
he had not told her what the purpose of his trigaq was at that time. She said that
there were problems with the marriage mainly beednes eldest son did not like him
in the house, but at this stage, he was not awmaténer youngest child was not his.
She said she believed that he only knew that thé walas not his when the Department
approached him to ask questions about having a BN When asked whether her
husband saw her parents in Iraq she said thattheud that he talked about problems
with the marriage, but not about the child.

The applicant said that when her husband returmédistralia, he started asking
guestions about the youngest child, but the maisae for the separation was the
attitude of her son towards him.
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When asked what she feared if she returned to tin@cgpplicant said that her mother
spoke to her after they had heard that the visanotigoing ahead. Her mother told
her not to come back to Irag because her brotheusddbehead her because of the
dishonour. The applicant said she could not spehler father because of her shame.
She said she did not know where her brothers visargylat present, but they usually
lived in [Province A], as did her parents and fmisf. The applicant said that she last
spoke to her brothers when she was still in [Cquilr They had objected to her
second marriage, though her parents had agreed e relationship with the
brothers had not been good.

The applicant confirmed that she is a Sunni Muséing that her family home is in an
area where Shia are dominant. She was asked wipahents and the children living
with them had not been harmed, and she said ibeeause the local Shi'a have
decided to protect them. She was asked why tta &w’'a had not protected her and
her children. She said that as soon as the msliéisted shooting at them and
threatening her children she wanted to leave, aslable to do so because her first
husband worked in [Country 1]. After that she thawvay from Iraq most of the time.
The applicant said that she also felt under threlitaq because she considers herself a
modern woman. She wears makeup and does not esgeil as required. This was
strongly disapproved of.

The applicant was asked about the threats to higireh. [Details relating to the
applicant’s concerns for her children deleted: $(23.

The applicant said that when she went back toitr&07 for her divorce, she was
warned that she should leave [information deleset31(2)]. She said she left Iraq in
2007 with her second husband-to-be and returngddontry 1] where they married.

It was put to the applicant that according to tlaengs in an earlier passport, a copy of
which was on her Departmental file, she seemeave heturned to Iraq from [Country
1] on several occasions between 2004 and 2008 s&@te¢hat when she returned she
did not go to her parents’ place in the Shi'a ae@Province A], but to her fiancé’s
family’s place which was in a Sunni area. Shertdititake her children with her on any
occasion. She said that she had to return to tnagdme official things, such as
obtaining a police clearance for her spouse vigdicgtion, and for her divorce. It was
also the case that she had to leave [Country 1l}etodn to get a renewed residence
permit there, but she never returned to her famipace. The stamps in the passport
appear to show that the applicant exited IraqQinjober 2004, and then entered on a
further five occasion in 2006, 2007 (two occasicrg) 2008 (two occasions). Exit
stamps indicate that these stays were of quiteédarduration, from a week, to less than
four weeks.

The applicant was asked whether she had ever heelvéd in any political activity in
Irag, and she said that she had not been. Shwotlkhow whether her father or her
brothers were ever involved in political activities

The applicant was asked whether any family membérend she had been in contact
with recently from [Province A] had spoken abouwg tlurrent situation there. She said
that her mother had told her that there had regéettn a resurgence of the Mahdi
army. They were very aggressive and seemed tothkea over the streets in [location
deleted: s.431(2)].



52. The applicant was asked again when she thoughtuséyand first knew that her
youngest child was not his. She said that it wasuntil the Department asked him to
take a DNA test. She said that he told her famflgut it when he got the letter from
the Department.

53. The applicant said that she was not in contact hethsecond husband on a regular
basis. She saw him after the DNA request had beste and on one or two other
occasions. She was asked whether he was angrgharshid that he was very angry.
She was asked whether his family in Iraq were amgtly her. She said she did not
know whether he had told them about it.

54. The applicant was asked whether she was in cowititthe father of her youngest
child. She said that she was not. He does nawlatmut the birth of the child.

Country Information
General security and human rights situation in Iraq

55. According to Human Rights Watch in its World Rep20t0,

Human rights conditions in Iraq remain extremelpmp@specially for displaced
persons, religious and ethnic minorities, and wdhk groups such as women and
girls, and men suspected of homosexual conduct.nh@ked the June 30, 2009
withdrawal of United States combat forces frontdtsns and cities with parades and
a national holiday. In the subsequent weeks, vadeshook the country as extremists
launched multiple attacks in several locations...

Civilians remained the targets of attacks acrosctuntry. In the first six weeks
following the June 30 withdrawal of US forces fraities to their bases, coordinated
bombings and other violence killed more than 7@@is, mainly Shia. On August 19,
coordinated truck bombs outside the foreign ananfioe ministries in Baghdad killed
nearly 100 people and wounded more than 600. Oob®ec5, two vehicle bombs,
driven by suicide bombers, destroyed three majeegonent buildings, including
the Ministry of Justice. That attack, the countdéadliest in more than two years,
killed more than 155 people and wounded over 500.

Sunni Arab insurgents appeared to have been rabpofsr these and other attacks,
such as the January and April 2009 bombings of Badls Kadhimiyya mosque, a
major Shia place of worship, killing more than Ibple. The perpetrators also
targeted groups of Shia refugees waiting for fatns, children gathering for
handouts of candy, religious pilgrimages, weddifgserals, mosques, and hospitals
in Shia areas. Sunni leaders forcefully condemuet attacks, and Shia militias
refrained from engaging in widespread reprisakata

Displacement caused by sectarian violence contifugdeconomic pressures and
difficulties maintaining legal status in Syria, dan, and Egypt induced some
refugees to return.

Current situation in [Province A]

56. [Information on the current situation in [Provinggdeleted: s.431(2)]

57. [Information on the current situation in [Provinggdeleted: s.431(2)]



58. [Information on the current situation in [Provinggdeleted: s.431(2)]

Situation of women in Iraq

59. Human Rights Watch in its 2010 World Report formgan 2009 states:

Violence against women and girls continues to berebus problem, with members

of insurgent groups and militias, soldiers, andgegohmong the perpetrators. Even in
high-profile cases involving police or securitydes, prosecutions are rare. Insurgent
groups have targeted women who are politiciand, s#wvants, journalists, and
women's rights activists. They have also attackesh@n on the street for what they
consider "immoral” or "un-Islamic" behavior or dse8Honor" killings by family
members remain a threat to women and girls in ishrdreas, as well as elsewhere in
Iraq.

60. The US State Department in its Country Report ombiu Rights Practices 2009
(published March 2010) states:

The general lack of security in the country andéasingly conservative societal tendencies
had a serious negative impact on womendanor killings remained a serious problem.
Legislation in force permits honor consideratiomsriitigate sentences.

According to the UNHCR in April, honor killings weprevalent in all parts of the country.
For the first nine months of the year, the domest80 Human Rights Data Bank recorded
314 burn victims (125 instances of self-immolatéomd 189 cases of burning), compared with
234 burn victim during the same period in 2008...

Although the constitution forbids discrimination the basis of gender, in practice
conservative societal standards impeded womerlsexbto exercise their rights. Throughout
the country women reported pressure to wear MslEmic extremists targeted women for
undertaking normal activities, such as driving marad wearing trousers, in an effort to force
them to remain at home, wear veils, and adherectinaervative interpretation of Islam.
Islamic extremists also reportedly continued tgeéamvomen in a number of cities, demanding
they stop wearing Western-style clothing and cdleir heads while in public.

The Ministry of State for Women's Affairs, with approximately 18-person professional
staff, functioned primarily as a policy office witht an independent budget or the ability to
hire more employees. On February 3, the ministastate for women's affairs, Dr. Nawal
Al'Samara'e, resigned, citing insufficient resosraad limited authority to implement
programs and policies to improve conditions for veom

Situation of Sunnis in Iraq

61. The US State Department in its 2009 Report states:

There was virtual impunity for officials tried fextrajudicial killings. In 2007 several
high-ranking Ministry of Health (MOH) officials whaere JAM members--including
deputy minister Hakim al-Zamili--were arrested @hdrged with organizing the
killing of hundreds of Sunnis in Baghdad's hospital

Sunnis also continued to claim general discrimoraturing the year, alleging an
ongoing campaign of revenge by the Shia majorityttie abuses of Shia under the
former regime, and also because of a widespreae pgon that the insurgency was
composed primarily of Sunni extremists and fornegiime supporters with whom the
majority of Sunnis sympathized.



Shia in Sunni-dominated neighborhoods, Sunnis ia-8bminated neighborhoods,
and religious minorities in both Sunni- and Shianttated neighborhoods reported
receiving death threat letters demanding that kbaye their homes, and in many
cases individuals either complied or were killedeSe incidents occurred less
frequently than in the previous year, partially do¢he increasing capabilities of the
ISF and displacement of persons from mixed neididmms in previous years.

FINDINGS AND REASONS

62.

63.

64.

65.
66.

On the evidence before it, including evidence ghsng of a certified copy of an
earlier Iraqgi passport, and the sighting of herenirpassport, the Tribunal accepts that
the applicant is a national of Iraqg.

In making findings on the applicant’s claims, thétinal has taken into account that
the applicant’s psychological condition is not goasl attested by the report submitted
from her counsellor. The Tribunal also formed itheression that the applicant was in
an anxious condition, and in particular that she slzamed by the fact that she had
conceived a child by a man other than her husb&i& appeared to be seriously
concerned about her family’s reaction to this infation, and also extremely
remorseful about the effect that this had had ereeanged husband. It is the
Tribunal’s view that the applicant had attempteddaoceal this information for some
considerable time from both her husband and hellydracause of the shame attached
to it in her culture and her fear of the conseqgaeenclThe Tribunal is of the view that
the apparent unreliability of the applicant’s evide is due in large part to her own
anxiety and confusion, and her apprehension abeutgaction of her family in Iraq to
her situation as the mother of a baby who is netthld of her husband. The Tribunal
also finds, however, that the applicant has givetnue information about the timing
and seriousness of the incidents she has expederdespite this, the Tribunal has
found, mainly on the basis of the country inforroatbefore it as well as objective and
documented facts about the applicant’s circumstgribat she is at risk of serious harm
if she returns to Iraq in the foreseeable future.

The applicant has claimed and the Tribunal acddptsshe is a Sunni woman who
lived in a Shia-dominated area of [Province A] La@i04 when she went with her
children to join her husband in [Country 1] wheeeviias working. Whether or not
specific threats were made against the applicashtben family prior to her departure,
the country information indicates that the Sunmésaminority in Iraq and are blamed
by the majority Shia for the former regime of SasidHussein (para 59). In these
circumstances it is highly likely that the applitaras harassed by her neighbours as
she has claimed. The fact that she did not dres$at was considered an appropriate
manner for women is likely to have exacerbatedsiteation. The Tribunal accepts on
the evidence before it, including the applicantal @and written evidence and the
independent country information, that the applideag suffered harassment in Iraq in
the past because of her religion as a Sunni, anchbmbership of a particular social
group, namely “lIragi women” It does not accept thés harassment was sufficiently
serious as to amount to persecution in a Convesgose.

[Information relating to some aspects of the applits claims deleted: s.431(2)].

The Tribunal accepts that the applicant gave barth child in [Country 1] who was not
the child of her husband. It further accepts,raftgeful consideration of the evidence,



67.

68.

69.

70.

including the evidence of a note on the applicabgpartmental file about the reaction
of the applicant’s husband when he was made awatdlte applicant’s youngest child
was not his, that the applicant’s husband and fawdre not aware of the child’'s
paternity until early in 2010. The Tribunal aceetite applicant’s oral evidence that
her youngest child is the daughter of a persol€wuptry 1] who does not know of the
child’s birth, and with whom she is no longer imtaxct. It further accepts her evidence
that her mother has told her not to return to bbagause of the shame she has brought
on her family, and that she has been threatendablgrothers for dishonouring the
family.

On the evidence before it, the Tribunal is notssigtil that the applicant has been
persecuted in the past within the meaning of thev€ntion, although it has accepted
that she has been subjected to harassment as eaBdras a woman who does not
conform to traditional expectations in relatiorhtr dress and demeanour. While the
applicant returned to Iraq on some five occasidtes ahe left for [Country 1] in 2004,
the Tribunal finds that her periods of stay in Ivegre quite short, and accepts her
evidence that she was afraid of what might happdret in Iraq if she stayed longer,
especially if she stayed in the area of her faindgne, where Sunnis are dominant. It
accepts that she returned to Iraq only as a naitigerceived necessity, and that when
she began a relationship with her second husbaedstayed in his family area, which
was Sunni-dominated and therefore less risky for Aid@e Tribunal does not accept
that the fact that the applicant returned to Irageveral occasions is evidence that she
does not have a subjective fear of returning there.

The Tribunal has considered whether there is actelce that the applicant will be
persecuted within the meaning of the Conventiwihéd returns to Iraq in the
foreseeable future. In making its findings on ikgie, the Tribunal has given
substantial weight to the independent evidence taheucurrent situation in Iraq, and
in [Province A] in particular, particularly for Sois and women (paras 55 to 61,
above).

In relation to the applicant’s situation as a mendde particular social group,
definable as Iraqi women, the Tribunal has beedegliby the High Court on this
matter. The meaning of the expression ‘for reagdns membership of a particular
social group’ was considered by the High Coupplicant A’'scase and also in
Applicant SIn Applicant SGleeson CJ, Gummow and Kirby JJ gave the following
summary of principles for the determination of wiesta group falls within the
definition of particular social group at [36]:

... First, the group must be identifiable by a chteastic or attribute common to all
members of the group. Secondly, the charactedstittribute common to all
members of the group cannot be the shared feagrskpution. Thirdly, the
possession of that characteristic or attribute disinguish the group from society
at large. Borrowing the language of Dawson Ajplicant A a group that fulfils the
first two propositions, but not the third, is megral"social group" and not a
"particular social group”. ...

Whether a supposed group is a ‘particular soc@algrin a society will depend upon

all of the evidence including relevant informati@garding legal, social, cultural and
religious norms in the country. However it is noffgient that a person be a member
of a particular social group and also have a walkfled fear of persecution. The
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persecution must be feared for reasons of the parseembership of the particular
social group.

The Tribunal is satisfied on the evidence befothat women in Iraq are cognisable as
a particular social group, since women are recaghiot only as a distinguishable
group in lraqi society, for whom certain dress aetaviour is prescribed (see para 57,
for example), but they are also recognised in @ffigovernment institutions, such as,
for example the Iragi Ministry of State for Wome#Hairs (para 58, above).

The applicant has claimed that she will be pergetas a woman in Iraq for reason of
her dress and manner as a woman who has lived/etjafree of extremely
conservative norms outside Iraq. The Tribunal aiscep the basis of the US State
Department information set out in para 58 abovettiere is a real chance that the
applicant will experience harassment by Islamiceaxrists because of her dress and
demeanour. The Tribunal considers that such halergsmay be more serious because
the applicant is without protection as a single wmanwho has been told by her family
that, at the very least, they do not wish her torreto Iraq. However, the Tribunal on
the evidence before it, does not accept that adly Barassment would be sufficiently
serious as to amount to persecution in a Convestose.

Of much greater concern, in the Tribunal’s viewthis applicant’s claim that she is at
risk of serious harm from her family because shelbraught dishonour to them by
giving birth to a child by a man not her husbarithe documentary evidence as well as
that given by the applicant indicates that sheil&act given birth to a child outside
her marriage, and that she has therefore beenelai@onship considered to be
“adulterous”. It is also undisputed fact that #pgplicant’s husband is aware that he is
not the child’s father. The Tribunal accepts asipible the applicant’s evidence that
her family has been made aware of the child’s pétgrand that she has been
threatened by her family because of bringing dislwmon it. The independent country
information from authoritative sources indicateatthonour killings remain prevalent
in Iraqg, and that legislation permits honour coasadions to mitigate sentences (para
58), giving rise, in the Tribunal’'s view, to a clite of near impunity for perpetrators of
such killings. On the evidence before it, the Tnlilis satisfied that there is a real
chance that the applicant will be subjected to heenous enough to amount to
persecution in a Convention sense by family memibsise returns to Iraqg.

While any such harm may be done to the applicarpéosonal reasons, for bringing
shame on her family, there is authority for findthgt such harm may fall within the
Convention in particular circumstances. In the acd9dIMA v Khawar((2002) 210

CLR 1) the applicant feared harm from her violemsltand. The Tribunal found that he
was not motivated to harm her for a Conventionaeagather, his reasons for being
violent towards her were personal. The applicadtdlao claimed that the police
refused to provide her with protection againstheband’s violence. A majority of the
High Court MIMA v Khawar(2002) 210 CLR 1 per Gleeson CJ, McHugh, Gummow
and Kirby JJ, with Callinan J not deciding the essagreed with the primary judge
(Khawar v MIMA(1999) 168 ALR 190, per Bransof dnd Full Federal CourMIMA

v Khawar(2000) 101 FCR 501) that the Convention test neagdiisfied by the
selective and discriminatory withholding of statetpction for a Convention reason
from serious harm that is not Convention related.



75. The country information set out at paras 57-58 abeould appear to indicate that
police are among those responsible for inflictimgance against women and girls, that
there has been a rise in the number of honoungsliand that there has been a failure
by the authorities to deter Islamic extremists framgeting women thought to deviate
from expected codes of dress and behaviour. Funthre, legislation permits
consideration of honour to mitigate sentences &petrators of crimes against women.
While there is clearly a general failure of seguit many areas of Iraq, leading to a
general failure to punish perpetrators of crimesirareading of the country
information would also appear to indicate that ¢hisra climate of tolerance for crimes
against women in Iraq, particularly honour crimeasd a consequent unwillingness by
the authorities to intervene in violence againsien, especially in matters of family
honour. A lack of commitment by the authoritieghe improvement in conditions for
women in Iraq appears to be the reason for thgmason of the Minister of State for
Women'’s Affairs (para 58). The Tribunal is satidfien the evidence before it that state
protection would not be available to the applicagainst serious harm and that such
protection would be withheld for the Conventions@a of membership of a particular
social group, namely women in Iraq, or Iragi women.

76. The Tribunal, having found the applicant to haweefi-founded fear of persecution for
reason of her membership of a particular socialgrdas not proceeded to make a
finding in relation to the well-foundedness of fear of persecution for reason of her
religion as a Sunni. It does however note thaathtude of the authorities towards
providing protection to the application is likely be adversely affected by her religion.

77. The Tribunal is satisfied that the applicant haged founded fear of persecution in
Irag, within the meaning of the Convention.

CONCLUSIONS

78. The Tribunal is satisfied that the first named aapit is a person to whom Australia
has protection obligations under the Refugees Quiore Therefore the first named
applicant satisfies the criterion set out in s.3@Rfor a protection visa and will be
entitled to such a visa, provided she satisfiesehgaining criteria for the visa.

DECISION
79. The Tribunal remits the matter for reconsideratioti the following directions:

0] that the first named applicant satisfies s.3@Rof the Migration Act, being a
person to whom Australia has protection obligationder the Refugees
Convention; and

(i) that the other named applicants satisfy s.J8)2) of the Migration Act, being
members of the same family unit as the first naaggalicant.



