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DECISION: The Tribunal remits the matter for reconsideratiotin

the following directions:

(1) that the first named applicant satisfies s.3@&R
of the Migration Act, being a person to whom
Australia has protection obligations under the
Refugees Convention; and

(i)  that the dependent applicants satisfy
s.36(2)(b)(i) of the Migration Act, being the
dependants of the first named applicant.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantdipelicants Protection (Class XA) visas
under s.65 of th#ligration Act 1958the Act).

The applicants, who claim to be citizens of Iramivad in Australia and applied to the
Department of Immigration and Citizenship for Pobiten (Class XA) visas. The delegate
decided to refuse to grant the visas and notifiedaipplicants of the decision and their review
rights by letter.

The delegate refused the visa application on teesthatthe applicants are not persons to
whom Australia has protection obligations underRe¢ugees Convention

The applicants applied to the Tribunal for reviewhe delegate’s decisions.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds thag thpplicants have made a valid application
for review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahé¢he relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftRefugees (together, the Refugees
Convention, or the Convention).

Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is the spouse or a dependant of acit@en (i) to whom Australia has
protection obligations under the Convention andwho holds a protection visa.

Further criteria for the grant of a Protection @l&A) visa are set out in Parts 785 and 866
of Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingktticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being



outside the country of his former habitual residgng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225MIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention diefin First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “seriousfiancludes, for example, a threat to life
or liberty, significant physical harassment ottitatment, or significant economic hardship
or denial of access to basic services or deniahphcity to earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesg@inst a person as an individual or as a
member of a group. The persecution must havefasiabijuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm needb®the product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecutedstumething perceived about them or
attributed to them by their persecutors. Howekierrhotivation need not be one of enmity,
malignity or other antipathy towards the victimthe part of the persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thirase “for reasons of” serves to identify the
motivation for the infliction of the persecutioithe persecution feared need nosbgly
attributable to a Convention reason. However,gmrson for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zars.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for amtion reason must be a “well-founded”
fear. This adds an objective requirement to tlg@irement that an applicant must in fact
hold such a fear. A person has a “well-founded’febpersecution under the Convention if
they have genuine fear founded upon a “real chaotpérsecution for a Convention
stipulated reason. A fear is well-founded wheezéhs a real substantial basis for it but not
if it is merely assumed or based on mere speculatfo“real chance” is one that is not
remote or insubstantial or a far-fetched possipbiliA person can have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.



In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicants. The Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

The primary visa applicant (the applicant) appfieda protection visa which was received
by the Department of Immigration and Citizenshiipcluded in the application, but without
their own claims for protection were the primargavapplicant’s children

The form B submitted with the application indicatieat the applicant was separated from her
husband, she had family members resident in Inah tlzat she received some assistance in
the completion of the form, and that this assistamas not provided by a registered

migration agent.

The form C submitted by the applicant indicates neland when she was born and that she
spoke English and Farsi The evidence indicatdstiia to coming to Australia the
applicant had been a housewife in Iran. The aaptis claims for protection are outlined in
her protection visa application form C. The apglicadvised that she was claiming
protection for the following reasons:

“My family and | came to Australia on [date] ([fatgicomposition]) on a [type of visa]
Subsequently, my husband left and went back totérastablish [a] business. During this
period he came to visit us [number of times] arbfe] times were during our first year in
Australia, ie, [year]. We had not seen him for gast [number of] years and for the past
[time period] he has not sent us any money. Dutimgtime because | was alone here and
for emotional support | met an Iranian man who pdexdd me with emotional support and
sometimes if | was desperate for money, he wowdigle me with little financial help. Again
for moral and emotional support | would sometimegaythe church to pray. In the last
telephone conversation that | had with my husbaedacknowledged that he knows that | am
seeing another man here and also said that he ktioatd go to church here and he has got
pictures with the dates on them from me and thd gny seeing and also he has got pictures
with the dates on them in different occasions ofjoieg to the churches here. Then he
threatened me that if | go back to Iran he wilkfitake the children away from me (he is
allowed to do that by law in Iran, which appliesaBh fundamentalist law in all aspects of
life) and then threatened me that he will let thlaric law deal with me on two counts!

First, seeing another man (which is adultery) andslamic law it is punished by stoning to
death; and secondly because | am Muslim | shoutdhaee to do anything with the churches,
with the pictures he has got in his possessiomaneprove over there that | have changed my
religion and | do not have anything else to protleeowise. Therefore, this is another crime
for anyone in Iran to change their religion and agéhe punishment is certain death. In



Iran the man or husband has supreme control ovefdrmily and the law believes what the
man says and the courts are run by Mullahs whgatges and extremely biased towards
men, especially that | was living in a western dopfor the past almost [period of] years, so
it is most likely that they will believe him and Ipictures. |1 am appealing to you and
applying for refugee visa as | am in extreme fdany life and | ask the authorities not to
send me back where my life would be in extremeatdng

The applicant submitted that her husband and tkiergment authorities in Iran would harm
her if she returned to her country, because ofdlaenic law that applies in all facets of life
in Iran The applicant submitted that she wouldb®able to derive any protection from the
Iranian authorities because fundamentalist andnislé&aw runs the system in Iran, and they
would not offer any protection.

The Department rejected the application in a degisiThe Departmental officer summarised
the applicant’s claims as follows:

“The applicant claims that she came to Australia[date], with her husband and [number
of] children when her husband was granted his [tgfjevisa for Australia. She claims that
later in the came year, her husband went backda to establish [a] business and visited
her in Australia [number of times] in that year.

The applicant also claims that in the year [stateslje and her husband decided to get
separated. She claims that in the last [periodyefgrs her husband has not visited her or
provided any financial support to her.

The applicant further claims that during the timer husband was away, she met an Iranian
man who provided her with emotional and financigbgort. She also visited a church to
pray with this person as she needed emotional a@lnsupport.

She claims that her husband in a telephone contiershas mentioned to her that he is
aware of her relationship with this Iranian man amais evidence to prove it. She claims that
her husband is aware that she had attended churthtie Iranian man. She also claims
that her husband threatened her that if she retdrioelran he will take her children from her
and then hand her over to the authorities to fdmelslamic law for adultery and changing
her religion. The applicant claims that her husdras pictures of her with this Iranian man
attending church and this would incriminate her am# would not be able to prove
otherwise. She claims that under the Islamic lawighment for adultery is stoning to death
and converting to another religion is considered&a crime.

She claims that she fears returning to Iran asliiewould be in grave danger and that the
authorities would not be able to protect her beeatiney would support her husband as he is
a man/husband and a Muslim.”

The Departmental officer when addressing the agptis claims concluded:



“The applicant’s claims are vague and general, withany specific Convention nexus.
Regardless of the credibility of the applicant’aiois, | am not satisfied that there is a real
chance of a Convention related persecution of fhy@ieant if she returns to Iran Taking her
claims at face value, | am not satisfied that sbeld suffer persecution for a

Convention reason, as her most serious claim isiffshe returns to Iran her husband would
take her children from her, and hand her over ® ltanian authorities because she has
received some emotional and financial support feoniranian man and has attended church
with him.

With regard to departing Iran

The Department’s data base indicates that the appti departed Australia on [date] and
returned again on [date] on the same visa sub-class

At the airport, travel documents are checked byasentatives of several government
agencies, passport office, customs, informationstmnand revolutionary guard corps at
different points of the check-in procedure. Indefant country information indicates that
with so many different checks, it would be impdsdir anyone to bribe their way through
an airport to effect departure; similarly, it woulse almost impossible to use an
unauthorised travel document to pass through, wnilee document itself was a genuine one,
obtained under false pretences, and/or with théabolration of a range of people in the
passport office. Bribery is common in Iran angsipossible bribes may be paid to avoid
arrest at the airport. However, it is unlikely trebribe could convince an airport official to
allow a person on a black list or without a validgsport, to board an international flight.
Iranians leaving Iran via Tehran airport are subjéo stringent security checks without
exception. Travel in and out of Iran through legalsts/entry points is a reliable indication
that a person is of no particular adverse politicalsecurity interest. Information source for
the proceeding is from CIS documents CX109622, €082 CX39811 and DFAT CAR
No0.61/00. ... ...

In view of the proceeding independent country mi@tion it is reasonable to consider that
the applicant was not of adverse interest at theetof her departures from Iran, that is, in
[dates]

With regard to previously departing Iran and retuinmg

The applicant travelled out of Iran in [year] angdar] and returned in [year] Itis
reasonable to consider that returning to Iran ire@y] indicates that there was not a well-
founded fear at that point of time, even thoughtsigtbeen allegedly separated form her
husband and has formed an association with anatiede

Further, in view of the independent country infotima concerning departing Iran, it is
reasonable to consider this indicates that there wat an adverse interest by the authorities
in the applicant at that point of time.



With regard to being female

With regards to her association with an Iranian mamo provided her with emotional and
financial support, the applicant has not providet aetails or background information,
such as, who is this person with whom she formeld association, when she formed this
association with him, name or any other detailthig man, how long she has known him,
what kind of emotional and financial support sheeiged from him, for how long this
association was going on before her husband becamaee of it; or if this association is still
continuing. In her application she addressed hgraa “Iranian man” and with whom she
also attended church; again she did not give arngitseof why she attended a church with
this man, what is the name of this church, wheieldcated, how often she attended this
church; or if she has converted to Christianityg.et

Also the applicant has not provided any detailswbbeer husband or her reasons for
separating from him. She has also not explaineg stie decided to stay back in Australia
and did not return with him when her reasons famgmy to Australia were to accompany her
husband. She has also not given any details dhtieats that she allegedly received from
her husband, such as, when did she receive thattreow could she be certain that her
husband has evidence of her association with thienfan man”, what action she has taken
about these threats, etc. The lack of verifialvld eredible detail leads me to believe that
this situation is not as claimed.

The Iranian Constitution says that all citizensttbmen and women, equally enjoy protection
of the law and all human, political, economic, sb@nd cultural rights in conformity with
Islamic rights. Article 21 states the governmenstensure the rights of women in all
respects, in conformity with Islamic criteria. Nwthe-less, provisions in Islamic civil and
penal codes, in particular those sections dealinity family and property law, discriminate
against women. In 2003 the Council of Guardiansated a Bill that would require a
country to adopt a UN Convention ending discrimimaiagainst women. During recent
years, women fought for an end and received raddiberalisation of gender base treatment
in a number of areas. However, many of these atamgre not legally codified. Women
had access to primary and advanced education. Waae own property and business in
their name, and they can obtain credit at a bafke law provides maternity, child care and
pension benefits. The number of women’s NGOsntagased from approximately 130 to
450 in the past nine years. The government-enfloge@der segregation in most public
spaces and prohibited women from mixing openly witimarried men, or men not related to
them. Women must ride in a reserve section onghbbses and to public buildings and
universities, and airport through separate entrasice

The above information from the United States CquR&ports on Human Rights Practises —
2006 released by the Bureau of Democracy, Humaht&ignd Labour March 6, 2007
indicates that women in Iran face discriminatiofhis is confirmed by the UK Home Office
Country Report, April 2005, Country Information &Iy Unit, Immigration and

Nationality Directorate — Home Office, United Kirggd However, there is a difference
between discrimination and persecution.

The relevant factor in regard to the grant of afeion visa is whether there would be a
real chance of Convention based persecution irfidreseeable future should the applicant



return to Iran. Given the preceding country infottoa, and if | were to accept that her
husband’s threats are genuine, it is understandéideapplicant may not wish to return to
Iran. Some of Iran’s laws discriminate against vasnand in some areas and under certain
circumstances, women are disadvantaged by lawshwhivour men. While the applicant
may face discrimination for no other reason thaa shnot a male, it cannot be found that
she would be singled out for persecution due tagpaiwoman.

With regard to being a Christian.....

The applicant claims that she will suffer persemuiif she returns to Iran because she has
attended church in Australia.

The applicant does not claim that she has convadédthristianity, nor has she provided any
evidence or details of the church she attendedustralia. In her account on Folio 39, she
states that “for moral and emotional support, | \dgometime go to the church to pray” |
find that the applicant is not a Christian convertis associated with Christianity even
remotely. Based on the quotations above, it is)dhatly clear that it is Christian converts
who experience surveillance and detention. Thereievidence before me which indicates
that the applicant has converted to Christianitglahere is no evidence to indicate that she
will. Furthermore, there is no claim or evidenaepoactising Christianity in Iran

Therefore, | am not satisfied that the applicantuidde targeted on the basis of her religion
or due to the alleged threats of her husband, shat has converted to Christianity by
attending a church.

The Iranian Constitution declares that the offiogigion of Iran is Islam and the doctrine
followed is that of Ja’Fari (Twelve) Shi'ism. T@enstitution also states that other Islamic
denominations are be accorded full respect andgas®d the country’s pre-Islamic
religions — Zoroastrians, Christians and Jews astected religious minorities; however in
practise the government restricted freedom of retig The population is approximately 99%
Muslim; 89% of the population is Shi'a and 10% is8i. Baha’i, Christian, and
Zoroastrian, and Jewish communities constitute fbaa 1% of the population. With the
exception of Baha'i's, the government allowed retsed religious minorities to conduct
religious education of their adherence, althougtestricted this right considerably in some
cases. Religious minorities are barred from etattio a representative body, except for the
five Mahles seats reserved for minorities, and fraiding senior government or military
positions, but they were allowed to vote. Prosttigihg of Muslims by non-Muslims is
illegal (US Country Reports on Human Rights Pradis 2006 released by the Bureau of
Democracy, Human Rights, and Labour March 6, 2007.

Iran is a Theocratic state and the majority religis Shi'a Islam. Christians form a small
religious minority. Evangelical Christians suffeersecution at the hands of the Iranian
authorities; however there is nothing before thpatément to indicate that the applicant is
an Evangelical Christian.

.... The applicant has not made claims that she bagerted to Christianity or has such
intention. Considering her claims and her backgr@dinformation provided, | find that her
profile is not one where there would be a real d®athat she would be detained,



interrogated and seriously harmed upon return tnirbecause of imputed religious beliefs.
The applicant may face some discrimination. Itrezrbe found that she would face a real
chance of Convention-based persecution on the loh$isr imputed religious opinion.

In the absence of detailed information, | have besaible to research this aspect of the
applicant’s claims, and without corroborating evige, | am not satisfied that the applicant
would have an imputed political/religious profile elaimed. | consider that threats and
intimidation of this kind she allegedly receivednr her husband relate to criminal activity.
There is no reason to suppose that her husband whempplicant fears, may pursue her
would have any interest in her for a reason whgncluded in the Refugee’s Convention. |
do not regard this claim as being of sufficient\gtato constitute persecution of the
applicant.

Relocation

Even if the applicant faced family difficultiesnéged be, she could reasonably be expected to
relocate to another area of Iran.

Australia is not under an obligation to provide protion outside the borders of the country
of nationality if real protection can be found witlthose borders. Therefore, the Convention
does not provide protection if the applicant coalcil him/herself of the real protection of
his/her country of nationality elsewhere withinttkauntry.

... Country information advises that there is noeaystf residential registration and people
can move freely from one neighbourhood to anothene city to another without seeking
the permission of, or informing the local authoritfhe document further advises that most
harassment cases are locally based, and the degaofuan individual from the problem
area would resolve their difficulties.

Consequently, |1 do not accept that the authoritielsan would withhold protection from the
applicant for a Convention reason, and | find tia harm feared by the applicant is not
Convention-related.

In addition, | have taken into account the follovitcomments from Hathaway:

“A person cannot be said to be at risk of perseoufishe can access affective
protection in some part of her state of origin.cBgse refugee lawyers intended to
meet the needs of only those who have no altem&iigeeking international
protection, timely recourse should always be tdown state.

| consider that the applicant will be able to realgcinternally within Iran in order to
avoid the claimed threats from her husband in deallarea. | note that she has her
own parents and several siblings residing in lvedmym she can approach and seek
any support she might need.

Therefore, after carefully considering the applttsaoircumstances, and taking all of
the above information into account, | am not segtsthat the applicant faces a real
chance of Convention-based persecution in the naéd® foreseeable future, if she
returns to Iran.”



At the time of lodging the application for reviewthe Refugee Review Tribunal, the
applicant provided supplementary comments to thteufal which are replicated in full.
Those comments were received by the Tribunal ote]da

“I am [name] and | have applied for Tribunal. MyRfile No. is 071911606. | was born in
[date], and | live in [address in Australia]. | wabd like to correct some mistakes in a letter
that | received from Department of Immigration reifey to my application for a protection
visa. They haven’t understood my story correatlgt also there was a mistaken date, that |
put on my application. The mistaken date was rpgrs¢ion date with my husband, which
said [year], but it is meant to be [another datdEarlier year] was the date of us arriving.
Another thing that they didn’t understand correctiias that | separated from my husband
for the reasons that, we have had conflicts sima@yago. For the reason that | could not
live with him any more and all the disrespects aé for me. For example, he hit me, swear
at me, and my family, also the last time | wertda, which was in [year], my [child] saw
my husband giving his number to another womanrestaurant. And he thought that my
children would not know, but my [child] saw it atadld me. [The child] also told me that my
husband had been talking to the woman on the pbonstantly.

| didn’t see all this because he was in anothey wiith my children in Iran because his
parents live in another city. And | was with myepds at that time. These are some of the
reasons that made me separate from him. And #sorefor us coming to Australia was so
that [stated purpose]. And also for my childrernve a good education. He owns a
[business] in Iran which is [description of busisgand he wanted to [stated purpose].

In [year] | never saw him or talked to him. And tlat emotional and financial issues really
hurt me at the time which is the reason of me mgetn Iranian man and, who supported me
both emotionally and financially. If he wasn’t herevould have been really sick and
depressed. He is a very good man who understaadshhelps me a lot. And now he is
my boyfriend. He even accepted to share a houbemeé later on because of my high rent. |
also didn’t know what | had to give information aghetails about him. His name is [name],
born in Iran [date], who lives in [address in Aualia]. His number is [telephone number].
He came to Australia with a [class of] visa. | rh&h [where they met]. He was currently in
Iran and was waiting to receive his visa to comAuwstralia. He asked for some information
about Australia, which | helped him with that. Tlewhen | got to know him and from then
we got friends and chatted every day, [method ofai]. And when he arrived to Australia
in [date], | went to see him. From then we werttalot and showed him around and |
helped him to get to know places better. My chkitddidn’t know about us.

Another things that was mistaken in my applicati@s that it said that | attended church
with this man. | didn’t attend church with this mal only went to church before he came to
Australia. | attended church for prayers, in [stteaddress]. After [name] came to Australia
| stopped going to church. And the photo that taen of me was just me in church. And
another photo that was taken of me and [name] wdloeation in Australia], which was
taken by someone who my husband sent.

My husband received those two photos and that’'stewnows that | am having a
relationship with another man. The reason thatmgband sent someone to take photos of
me was because my [child] had found out that | awirig a relationship with [name] and
got really upset so [my child] told my husband be phone. | don’t know who took these



photos and when and how it happened. | found batgthe photos, when my husband
called me and threatened me of taking my childreayafrom me and also he threatened me
that if | ever go back to Iran he will let the Isl&c law deal with me for being with another
man. Which, in Islamic law, the punishment fas,iistoned to death or execution. Also my
husband has a photo of me going to church, soihkdlthat | have become a Christian, and
changing your religion is in Islam has a punishmeintertain death. And | am certain that
he has photos of us because he described [nameinando | am certain that he has prove
(sic). And man, in Iran have all the power. Se slamic law will believe him more than
me. Currently | have applied for a divorce andhwhelp of my family and a lawyer in Iran, it
is taking place. The reason of me not divorcing hi Iran is that | knew that he would take
away my children from me after the divorce.

A letter that | received form Immigration said thiat go back to Iran, | can go live with my
parents. Or if | am scared from my husband | carige in another city. But | cannot go
back to Iran because | know that my children arengdo be taken away from me and | am
never gonna see them again. And | cannot live migtparents, even if | could go back to
Iran, because they are very old and stay at hontethey don’t work. Also my [other family
members] have their own financial issues. Alsa ietter we received, says it's hard for
them to believe that | will get persecuted. Buielve me, it will happen because so many
girls in Iran are being persecuted for sleepinghaten, girls with the age of 17 years old.
Now think what would happen to me, a woman whaisied and is having a relationship
with another man. So please help me, don’t lethildren be taken away from me. Please
give me the chance to get interviewed so that lecgolain even more.”

TRIBUNAL HEARING

Theapplicants appeared before the Tribunal to givdeane and present arguments. The
Tribunal also received oral evidence frtime applicant. The Tribunal hearing was conducted
with the assistance of an interpreter in the H&srsian) and English languages.

The Tribunal conducted the first hearing on [dafEfie applicant gave evidence and was
assisted by an accredited interpreter.

The applicant advised what her name is and thetbateshe was born in Iran.

The Tribunal asked the applicant who assistedrhdra completion of the form B and form
C submitted to the Department in support of heindaor refugee protection. The applicant
stated that an Iranian friend helped her to corefl® forms and that this friend read the
information back to her and that apart from someamerrors it was correct in every detalil.
The Tribunal asked the applicant to correct angrsrin the forms and the applicant stated
that there was only one error namely the date pdirsgtion of herself and her husband. She
advised that she and her husband separated i2Yagaund the time that she went to Iran in
early Year 2, and the applicant advised that skehan husband did not cohabit during the
return visits to Iran in Year 2, and that thishe time that she pin points the breakdown of
the relationship.

The Tribunal noted that the applicant travelledtstralia with her husband and her
children, in Year 1 and asked the applicant whetherwas cognisant of the type of visa that
her husband had been granted. The Tribunal askesh®ther she knew what it was about.
The applicant advised the Tribunal that her husheasl attempting to do in Australia, and



that during the first year the family were in Aadita her husband returned to Iran on a
number of occasions in relation to issues [stated].

The Tribunal asked the applicant where she andaingty had settled upon their arrival in
Australia, and how they established themselveBighndountry. The applicant stated that she
and her children were totally dependant on thenfired support of her husband. She advised
that they had a friend in Australia, an Australitizen who was originally from Iran, and
was a professional person, and she helped theyfantit to get established. They rented a
home in Australia, and they have been living ingame place since their arrival in Year 1.
The applicant stated that her children were sclibioli¢gially in the English language, and
they have been attending school since that time.a8kised that the lease for the residential
premises is in joint names, and that it was initiat an agreement for a stated period, and
has been a continuing agreement since that timeapplicant further advised that she and
her husband purchased a motor vehicle in joint sastee advised it was still in joint names.

The Tribunal asked why the car was still in joiatres given the applicants separation from
her husband, and the fact that he has not residAdstralia since late Year 1. The applicant
stated that she did not believe she would be alienbsfer it into one name without her
husband’s signature, and she also believed thawshkl have problems selling the motor
vehicle because it is still registered in two names

The Tribunal made reference to the movement refoorthe applicant and her estranged
husband. Movement records indicated the date llesipplicant first arrived with her
husband. Tribunal noted a date that the movementds indicated that the applicant
departed Australia and when she returned. Howé&eemusband departed Australia a short
time after arriving in early Year 1 not returningtiisome months later he departed again
soon after returning some months after that arallfirdeparted soon after that in Year 1
never to return. The Tribunal asked the applicam she returned to Australia in Year 2

with her children, given the breakdown of the nanielationship in Year 2 in Iran. The
applicant stated that she and her husband hadéomgmarital problems. She stated that she
was not going to come back to Australia at thigtimYear 2 but her husband had a [stated
purpose] in Australia. In addition to this becangéer children’s education and because the
family had a visa [of stated duration].

However the Tribunal noted that if her conditioegent to the grant of the visa changed, it
was incumbent on a visa holder to advise the Deyant of the change of circumstances. The
applicant stated that at that point in time therrage had broken down, however the
applicant believed her husband’s intention watorn to Australia to [stated purpose], and
he was unclear as to the fate of the marital aghip at that point in time.

The Tribunal noted the applicant’s husband multge#partures from Australia in Year 1, and
asked how her estranged husband organised fomshieea children to be provided for in his
absence. The applicant stated that she did notgeveission to work, she stated that during
the [stated purpose] and early days in Austraka,husband provided full financial support.
She stated she continued to receive financial supdl mid-Year 3. Financial support had
ceased since mid Year 3 when her husband foundbmuit her new relationship with an
Iranian man in Australia. The applicant also assirat her husband made threats to her at
this time stating that he would take the childnemf her if she married this man.



The Tribunal asked the applicant to comment orfabethat she had effectively been
abandoned by her husband when he departed Ausitdha end of Year 1, and asked the
applicant what circumstances she believed led t@he her children being effectively
abandoned. The applicant stated that the marriaddo&en on rocky ground for some time.
She stated that when she returned to Iran in YeartRat her husband could see the children,
and she could visit her family, that they residedeparate residences, and that she resided
with her parents. She stated that the final breakdof the marriage occurred when the
estranged husband heard that she commenced a latanghip with an Iranian man in
Australia.

The Tribunal noted that the applicant, in her aggtlon claimed to be Muslim, she confirmed
that this was the case, that she was raised amlasld came from a strict Muslim family.
The Tribunal asked the applicant whether she nhhés husband in a Muslim wedding
ceremony and she advised that she did and thahiidren were also Muslim. The Tribunal
asked the applicant, since she had been in Awsttadd she continued to practice as a
Muslim, she advised that she had continued to jgeas a Muslim but her children had not.
The Tribunal asked the applicant whether she hadwasited a mosque in Australia and she
advised on how many occasions.

The Tribunal noted the applicant’s assertion inreéwgee application that she would
sometimes go to the church to pray. She confirrhatlthis was the case, and the Tribunal
asked the name and address of the church, thecappstated that she did not know the
names of the two churches that she would frequent fime to time but they were both local
in her area. She had been a few times since Yé&drelTribunal asked why she went to these
churches to pray given that she was Muslim. Shedtaat a church is a place of worship
and it does not matter about the denominatiorpérgon feels the need to go to a quiet place
to pray. The Tribunal asked why she would not hgmee to the mosque, and the applicant
stated that she was not a fundamentalist Muslim.

The Tribunal asked the applicant to summarise #séstof her claims. The applicant stated
that the reason she feared persecution, if sheov&surn to Iran, was for the following
reason:

“I should tell you that since I've been here | raabther Iranian guy, if | return to
Iran my husband will put me under Islamic law aet fgll custody of the children.
Because of my infidelity | will face death.”

The Tribunal noted that the parties had been segghsince Year 2, and the applicant
confirmed that this was correct however there heghlno official divorce because under
Islamic law, it is difficult to divorce as womenra#ot ask for divorce, or initiate the divorce
process as this must be done by a male.

The Tribunal asked the applicant if she was stithwer partner in Australia The Tribunal
asked why he was not in attendance at the hearipgpvvide support to the applicant. The
applicant stated that she did not think that it wasessary, and that because her partner had
not been formally invited by the Tribunal he walsicéant to come, however she stated that
had he been invited he would loved to have hadddid and provided endorsement of the
applicant’s claims, the applicant stated thatdf Tmibunal wished it could adjourn the
proceedings another day and that her partner waitédd and provide evidence
corroborative of their relationship.



The Tribunal asked the applicant, when her husll@parted Australia in Year 1, whether
she had an expectation of whether he would retine.stated that she fully believed that he
would return to Australia because he loved hisdrbil, and was [stated purpose]. The
Tribunal asked whether the marriage was over irr Yeand the applicant said no, that she
was still officially married to her husband at thiate, however in Year 2 when she went to
Iran she and her estranged husband were in seveflct She made a decision not to live
with him at that point in time. She made this decisat the airport on her return to Australia.
The applicant stated that in Year 2 at the timbesfdeparture from Iran and return to
Australia that she and her estranged husband wehe icar on the way to the airport, the
applicant felt that due to the severe conflict thed existed over the time of this return trip to
Iran, and pre-existing conflict that had existestighout the marital relationship, that the
future of the marriage was precarious.

The Tribunal asked the applicant about ongoingnitiel support provided by her husband.
The applicant advised that her husband stoppeddiabsupport from Year 3, when he heard
about the relationship through his children, arat tio financial support was forthcoming
from that time. The applicant stated that she resshlsupported by her family in Iran, and
that she had worked legally in Australia for a shione whilst the holder of the husband’s
visa and had saved some money whilst in that posifihe applicant stated that while she
was working she forwarded money back to Iran tepare for her return in order to buy some
accommodation. This money had been forwardedrtéangly. The applicant stated that this
money was now being retuned to her to help meelivieg expenses in Australia.

The Tribunal asked the applicant about the prospieaer relocating in Iran. The applicant
stated that relocation was not an option for heahee she stated that Islamic law applies all
over Iran, and if she went to another city the Vasuld be applied to her and she would face
persecution, namely the death penalty becauseraffidelity to her husband. She confirmed
that the penalty for infidelity in Iran is executio

At the second hearing [on date] the Tribunal toaklence from the applicant and her partner
The Tribunal did this in order to test the genugenof the claimed relationship between the
couple, as the existence of this relationship vegwral to the applicant’s claims for

protection. The applicant advised the Tribunal Istv@ and her partner had first met. The
circumstances were described. The applicant regubadd they began to communicate
about their respective lives. The applicant adlisby she was in Australia and that she was
resident in Australia with her children. She addishat her husband’s status in Australia and
had effectively abandoned her and the childrenearYl when he returned to Iran and failed
to return to Australia.

The applicant had advised her partner that shénandstranged husband’s relationship had
been problematic for some time and that she had ey unhappy and very depressed. The
applicant advised the Tribunal when she and héneastarted communicating in Year 3 and
that when he arrived in Australia later that ydéaytmet at a house that her partner had
organised to stay at in Australia and that thelaimnship developed from this time. The
applicant claimed that over Year 4 she and henpasould meet at her place usually during
the day when the applicant’s children were at sthdbe applicant stated that she was very
sensitive about exposing the relationship to héden and that up until recently they had
been of the view that it was more of a friendshijhe applicant stated that when she first
started seeing her partner that one child was éistyessed and angry about the friendship
and it was that child who contacted the fatheram land informed him of the relationship in



late Year 3. It was as a result of this contact tihe applicant’s husband decided that he
would, when his wife returned to Iran, hand herrdeehe Islamic authorities on the basis
that she had committed adultery and that he wakd tustody of the children.

The Tribunal asked the applicant and her partneing a separate interview, about the
social, domestic and financial aspects of theiggiahip and they gave consistent information
about these aspects of their relationship andwitkerce indicated that the couple were in a
genuine and continuing relationship and had bewesat least late Year 3 The evidence
indicated that the applicant was reliant on hetrjgarfor financial support and this was
supplemented by her family in Iran In additiorthics the couple had begun to cohabit in
Year 5 and they discussed plans to marry if théiegp is to initiate a divorce from her
husband. They noted that a divorce in Iran is gbamitiated by a male however the
applicant stated that she had engaged an Iranigretahrough her family to look at any
other possibility of initiating a divorce.

The Tribunal asked the applicant whether she hkeldalser husband for a divorce. The
applicant stated that she had raised this witthbheband but he had stated that if she ever
returned to Iran that he would hand her over taptbleee so she could be dealt with for her
infidelity and that he would take custody of chddr

The applicants partner was able to confirm thathy@icant and her estranged husband had
suffered marital difficulty for many years and thiscame exacerbated in Australia. The
partner stated that in Iran if a woman is unfaitléuher husband she faces punishment at the
hands of the Iranian authorities and that the wotgeome is execution by stoning.

The Tribunal discussed what future plans the apptiand her partner had for the future and
her partner advised that he would like to marryapplicant if he is able to in the future.

COUNTRY INFORMATION

Evidence from other sources
Women in Iran

According to Haleh Esfandiari, writing some tenngeago, since the establishment of the
Islamic Republic in Iran in 1979 the government badcted a large body of new regulations
and legislation governing and often altering thgaleights, conditions of employment and
social standing of women. It was also noted thigtdid not occur in a social vacuum and
that in the Assembly of Experts, which drafted plost-Revolution Constitution, and the
male-dominated Majles (parliament), matters touglun the rights and status of women
were widely debated. These debates revealed ihedat towards women among members
of the clerical hierarchy, government officials asldcted representatives to legislative bodies
who, since the Revolution, had dominated Iran (AfkinM. & Friedl E. 1994, “The Majles
and Women'’s Issues in the Islamic Republic of Iram™In the Eye of the Storm: Women in
Post-Revolutionary Iran”, Syracuse University Pré&sw York, p.61). The author goes on to
say that laws dealing with women'’s rights had tarblearmony with Islamic law and the
Constitution, but the interpretation of the Consitn as it applied to women had varied, with
more conservative clerics pressing for total adiezdo Islamic law, and the less
conservative deputies arguing that Islam was toteaad that thus equality between men and
women should be promoted. Esfandiari notes thagjtvernment sought to accommodate
some of the wishes of women so, while implementivegharsh Islamic penal code, such as



lashes and stoning for various violations, it algooduced bills to extend maternity leave
and provide for part-time work for women. The Cansion did not prohibit women from
voting or joining the government at any level agarin the presidency or presiding over the
courts. It was left to the government to deal visdues such as polygyny, divorce, child
custody, part-time work without loss of benefitgp@nsions, maternity leave, equal rights
with men to study abroad on government scholarshimancial support for war widows,
elderly women and children, and other issues obrtgmce to women (pp.77-78).

In 1996 the Department of Foreign Affairs and Tr@darch 1996, paras. 1.12.1-2) observed
that Article 21 of the Constitution required thevgomment to "ensure the rights of women in
all respects" although the 'respects' it enumenatiatied more to the preservation of the
family than to individual rights. The GovernmentHhaeen very active in stressing the
advances made in relation to women's rights dfieRevolution. Despite such claims, the
reality was that there had actually been a revefsalany of the legal rights and protections
women had achieved under the more secular ruleedPaihlavis. For example, the minimum
marriage age for women had been lowered from 1i8tand the Family Protection Act
repealed. Women had been prohibited from marryiiigout the consent of their male
guardian. A groom had the right to repudiate thddugg if virginity was not proven. From
1983, women had been required to cover their malredy with a traditional chador or coat
and scarf. Divorce laws, which followed traditiohslbmic dictates and were heavily
disadvantageous to women, had been reintroduceedxample, women could seldom win
custodial battles for children. In late 1995, thajid endorsed the provision under Islamic
law which allowed a man to Kill his wife if he dmeered her in an act of adultery. The
position of women in Iran was constrained partlytiaglitional Islamic values conflicting
with universal notions of human rights but alsodejiberate state action to reinforce such
values. There were active programmes to advanceswgmghts, but reform was subject to
the dictates of Koranic law as interpreted by #éwotutionary authorities.

Nevertheless, as has been more recently obseheed979 revolution succeeded in creating
a new class of women - educated, money-earningg mdependent and politically minded -
and now its own conservative system was struggéngeet their needs. As Iran’s political
reformers pushed to open that system, they werppang their efforts at change in the
rationale and religious edicts provided by libexarics. In fact, women were “at the very
heart of the struggle between the reformers amds@onservative clerics”, who held most
power and wanted to maintain it through a stritgnpretation of Islamic law. After 1979,
with the sense of security provided by an Islanmeegnment, many tradition-minded parents
began to send their daughters to schools and witrest Fathimeh Rakei, leader of the
Women’s Commission of Parliament, had met with Ajlah Saanei and other liberal clerics
to get their endorsements to change laws thatidiswated against women. Most laws had
their roots in Islamic jurisprudence, and withoubsg religious justification could not be
changed. "There are concepts that intimidate woamehthey need to be replaced ...," Rakei
reportedly said. But powerful conservative clehesl proved tough when it came to
women’s issues. The reformist Parliament passee tlasvs in 2000 concerning women. One
bill allowed single women to study overseas oressaholarships. But the other two bills -
one to raise the marriage age from 9 to 13 fosgahd another that gave more authority to
women in divorce - were blocked by the Guardianr@duthe conservative religious body
that vetted bills to confirm whether they compligith the Islamic law. In general, change
regarding women'’s issues had been slow and hadgeremtted only up to a certain point. A
vivid example was womentsejah the obligatory veiling. Restrictions remainedeBv
Ayatollah Saanei did not compromise on hejab, whieliirmly pronounced a duty when
pressed to specify where in the Koran the Irantimfof covering women had been



described. He also believed, as Islamic law prbsdiiin the absolute obedience of a wife to
her husband. "Even a working woman must receivénhigband’s consent to work,” he
wrote in one of his books addressing women'’s issdésle he did not endorse secular
feminism or much else for women outside Islamicsprudence, it was his and similar views
that had kept reforms alive (2001, Fathi, N. “Khamiie feminist protégé”, Cairo Times,
Volume 5, Issue 23 9 - 22 August).

A 1996 report states that there has been a quielutégon in women's rights since 1979 -
through a combination of circumstance and desrgmidally, the hijab had turned out to be a
vehicle not only of repression but, temporarilyeast, of liberation. Hidden behind shapeless
clothing, Iranian women were able to take part wmide range of business and other
activities traditionally closed to them in a consdive society. By 1996 large numbers of
women were running their own businesses or acsnganagers. Many government offices
were also run by women. Most notable was the poesefiwomen in positions of middle
management - where both the private and publiosebid traditionally suffered from a
shortage of skills. Segregation of schools, gehesalen as a regressive step, also unwittingly
became what it was asserted may be the most inmpartaicle for the women's rights
struggle in Iran Millions of young girls from relmusly conservative families, who would
previously never have been exposed to the "peaflgiixed schools, had since 1979 been
receiving an education. As a result, there wasmageneration of young, educated women in
rural and urban areas pushing their tradition&istilies in novel directions. Women's
literacy was also dramatically up since 1979. Treatpr segregation of facilities according
to sex had had other unintended effects - suclh ag@ansion of university facilities for
women doctors and engineers. Even in state-refatéities, many or most of the engineers
were women (Reuter Business Briefing Electronic Dimad (sourced from Middle East
Economic Digest) "lran's second revolution”, 13 M&p6 CX17214).

American journalist and Middle East expert Robinght comments on the changing
situation for women in Iran in her book “The Lage& Revolution: Turmoil and
Transformation in Iran” (Wright, R. 2000, Alfred Knopf, New York). She says that:

In the 1990s, a revolution erupted within Iran\gtation. Its pace has been
slower. It has rarely spoken with a single voicadAt still faced obstacles so
formidable that, in comparison, ending 2,500 yedmmonarchy looked
almost easy. But the passions that have emergeddigparate corners of
Iranian society to inspire a vibrant women's moveinage just as deep as the
emotions of 1979. The impact has been visibleveryeaspect of Iranian life.
In politics, an unprecedented two hundred womerfoathe 270-seat
Parliament in 1996. And fourteen won - more thanttital of women in the
US Senate at the time. In 1997, four women reggsdtéw run for the
presidency at the same time a poll by Zanan magaewealed that 72 percent
of the public approved of the idea of a woman asident. A year later, nine
women tried to stand for the Assembly of Expenidhadth elections, all the
women were rejected by the Council of Guardians\ubts candidates-but
because of lack of qualifications, not gender. IB3nt even the clerics would
no longer dare declare sex an issue. Before austefdill of women during
Women's Week, Ayatollah Ali Khamenei, the conseweaSupreme Leader,
declared in 1997, "A blind imitation of Western wemis noxious. The
feminist movement in the West has only brought aepmomiscuity.” Yet
even he commanded "greater participation of womesocial and political



affairs" and urged traditional families to allowethdaughters to seek higher
education.’ As the revolution celebrated its twethtanniversary, almost a
third of government employees were female - ... [Mjas Iranian ministries
employed 342 female director-generals. And fivaudamd women ran in
Iran's first local elections in 1999. More thanetihundred won, several
taking among the highest vote counts. Professipngdbwing numbers of
Iranian women had also become lawyers, doctorsegsors, newspaper and
magazine editors, engineers, business executigespmists, coaches and
television newscasters. By 1999, Iran had 140 femablishers, enough to
hold an exhibition of books and magazines publidhediomen.' In the arts,
they'd become painters, authors, designers, phagibgrs and movie
producers, directors and stars-and winners ofnatesnal awards in all three.
In education, Iran was cited in 1998 as one otéhecountries that had made
the most progress in closing the gap between boyggls in the education
system. More than 95 percent of Iranian girls waré¢hen in elementary
school. Over 40 percent of university students wesmen-compared with 28
percent in 1978. And more than a third of univgriaculties were female. In
1998, Zahra Rahnavard, a writer and the wife arenér prime minister,
became the first female university chancellor ..st&$ important was the
general sense of power shared among Iran's woiélons had begun to
define the way Islam was applied and to put thein anprint on widely
diverse aspects of Iranian life. Since 1994, ferpaéssure had changed laws
on employment, divorce, child custody, alimony amaternity leave. The
overwhelming turnout and unity of the female voael lbeen one of two
factors behind the 1997 victory of President Mohadri{hatami in the
biggest election upset since the revolution. Womereasingly - and boldly -
were speaking out. "Unfortunately, our society imherited certain erroneous
assumptions that are accepted in the name ofaaligieflected Zahra
ShoJaie, a woman who was director of the High Cibohthe Cultural
Revolution under President Rafsanjani and lateatmecPresident Khatami's
adviser on women's affairs. "Some people regayoloal woman to be chaste
and submissive, one who doesn't seek personalrafespional growth. This
is totally wrong. Nowhere in the Holy Koran hadéen said that women
should be bound to the home". Most Iranians adraewhatever happens to
the revolution's political agenda or economic go#dsdeepest impact will be
on Iran's social order. If this is true, then teealution's legacy may be most
enduring among women. (pp 136-138).

According to a more recent BBC overview, women ddaigs did well in 2001’s local
elections - the first since the revolution - witte tPresident’s sister and a former female
adviser among the winners. Since the revolutioa Itthnian clergy had stressed the
traditional family role of women. The majority ahtlitional clerics still believed men were
superior. There remained many inequalities unaer'drislamic law. President Khatami,
however, had said that according to Islam men amaien were equal and in 1999 a senior
cleric, Ayatollah Yosef Saanei (see above), saddetlshould be nothing to stop a woman
becoming the Supreme Leader or president. He aldatsvas wrong not to allow women to
become judges or to accept them as full witnessesurts. There were women judges before
the revolution, but they were removed in 1979.dcent years they had been brought back,
but only in an advisory capacity. Laws had receb#gn passed allowing women to join the



police force (2002, “Iran: The struggle for chang8BC News at www.bbc.co.uk,
CX81359).

Despite these views being expressed by some probfigares in Iran, in the 2002 “Report
on the situation of human rights in the Islamic &gy of Iran”, issued by the United
Nations High Commission on Human Rights at www.uimteh on 16 January 2002
(CX81194), the Special Representative of the Comiomson Human Rights, Mr. Maurice
Danby Copithorne, reiterated his concern over tawis of Iranian women. He called upon
the Government to tackle both the discriminatorsnmoin Iranian law and the patriarchal
attitudes in society, the latter expressed perhapst obviously in violence against women
and in the difficulty faced by women in entering tlvork force in positions commensurate
with their training He expressed the view that ¢hlead been “little evident progress in either
of these areas” in the last six years. He saidtltgstatus of women had improved only in
the sense that the demands of women and their geppavere now out in the open.
Legislated discrimination remained in the statated regulations, and the current
legislature’s efforts to change this had been dddy conservative political elites.
Patriarchal attitudes remained very much in evidehle added that;

... the social and political pressure for changdalaw has been steadily
growing. Women themselves have become more outaspakehave

reformists among the clerics, including at least @Grand Ayatollah. More
broadly, the populace has spoken through thosssielected to the Majilis.
Resistance seems to rest largely with a relatiseligll group of non-elected,
male, political elites. In the year under revielistgroup has, among other
things, refused to approve any of the female catd&gnominated to run in
the presidential election and refused to approaé tigislation to raise the
minimum age of marriage, notably that of girls, @fhremains at nine years of
age, in clear violation of the Convention on thgiRs of the Child. ...

In July [2001], a female member of the Majilis eallifor a major overhaul of
legislation to give women the same rights as macoAding to the press, she
noted “A mother whose child needs an emergencyatiperin a hospital does
not have the right to authorize it” even in theecathe father’s absence or
death. She also asked “why give the custody oild tlhan 80-year-old
grandfather and not to the young mother who hashkeishusband?” Why
indeed?

With regard to the physical and verbal abuse of ewnparticularly in the
family setting, the Special Representative hasueat]y called on the
Government to take firmer action to address whgeiserally regarded as a
widespread problem. In the Special Representatiy@tsion it is not enough
for the Government simply to condemn the situatipto encourage women’s
NGOs to tackle it, or to write it off as a culturssue that only time will cure.
The establishment of crisis hot lines may help sofrtee women concerned
but does nothing to cure the problem. The objectust be to make Iranian
society as a whole intolerant of such conduct ...

Another area in need of attention is the empowetmewomen, specifically
including them in senior management and professpositions in
government and in the private sector. In the yeaeureview, the touchstone



issue was perhaps the widely expected appointniembimen to the second
Khatami Government. The 12 women members of thdid/jajepared their
own list of three women candidates for the cabifbis was not to happen
and, according to one press report, the Presidplat'sto appoint women as
education minister and as cooperatives ministeravasruled by higher
authority.

During the period under review, there were two évémat could clearly be
seen as efforts to constrain women who were advarahange. One was the
arrest of a prominent female film maker, ... som&bbse films deal with
male chauvinism in the Iranian family, and who hasn quoted in the press
as declaring that feminism was a way of “salvatmmwomen who are
deprived of equal rights” ... The other case wadrimosition of a 22-month
prison sentence on a female member of the MajilisAccording to the press,
she was found guilty of having, in a statementtenfloor of the Majilis,
misinterpreted the words of the founder of the bjgu“propagated” against
the establishment, and insulted the Guardian Cbandithe head of the
Tehran Revolutionary Court.

According to the U.S. State Department Country Rispamn Human Rights Practices in Iran
for 2003 (pub. 2004), violence and legal and satiiscrimination against women continued
to be problems. In July 2002, in an effort to cotla-Islamic behaviour" and social
corruption among the young, the Government annalitieeformation of a new "morality
force." The force was meant to enforce the IslaRepublic's strict rules of moral behaviour.
Press reports indicated that members of this fohesed and beat women who wore makeup
or clothing that was not modest enough. While mafoumnly enforced, in November 2003,
seven women in Shiraz were reportedly sentenc&@ tashes for disrespectful behaviour
during the month of Ramadan. This report went osapthat women still had to obtain the
permission of their husband, father or other mealative to obtain a passport. Married
women had to receive written permission from theisbands before being allowed to leave
the country. Spousal abuse and violence againstanmuocurred. Abuse in the family was
considered a private matter and seldom was disdyssdicly. Provisions in the Islamic

Civil and Penal Codes, in particular those sectaeeding with family and property law,
discriminated against women. In August 2003 ther@aa Council rejected a bill that would
require the country to adopt U.N. conventions emiglating torture and ending
discrimination against women. All women had to hthepermission of their father or a
male relative to marry. They had the right to doeoif their husband had signed a contract
granting that right or if he could not provide fus family, or was a drug addict, insane or
impotent. However, a husband was not requiredtéoacreason for divorcing his wife. In
December 2002, a new law made the adjudicatiomsdé<sin which women demanded
divorces less arbitrary and less costly. Traditiamrpretations of Islamic law recognized a
divorced woman's right to a share in the propdrag touples acquired during their marriage
and to increased alimony. Women who remarried vieeed to give the child's father
custody of children from earlier marriages. Howevee law granted custody of minor
children to the mother in certain divorce caseslinch the father was proven unfit to care for
the child. In November 2003 women were granteditite to custody of both male and
female children up to 7 years of age. The testinmfreywoman was still worth half that of a
man in court. The "blood money" paid to the fanufya female crime victim was half the
sum paid for a man. Women had access to primanadwanced education; however, social
and legal constraints limited their professiongbapunities. While the enforcement of



conservative Islamic dress codes varied, what wonge in public was not entirely a

matter of personal choice. The authorities sometihagassed them if their dress or
behaviour was considered inappropriate, and wornaldde sentenced to flogging or
imprisonment for such violations.

Recently it was reported that Iran's feared mgualge had launched a crackdown on "social
corruption”, in what analysts said may reflect arging political climate. Islamic
conservatives who swept aside reformists in a Felpr2004 parliamentary vote had said
they did not intend to roll back social freedomst &nalysts said the conservatives must play
a delicate balancing act between upsetting thgallsupporters and provoking unrest by
taking a tough line on social offences. "This (&dmwn) is a display of their power" said one
political analyst who declined to be named. "Thesawvatives have to satisfy the people
who elected them." Tehran residents had noted sarge in arrests for "immoral behavior"”
in recent weeks (Hughes P. 2004, “Iranians facekd@vn on 'immoral’ behaviour”,

Reuters, http://news.yahoo.com/, 1 June, CX95639).

Exiting Iran

DFAT have advised:
A married woman would not be able to leave Irarhviér children without
obtaining her husband's permission. If a marriedhato applies for an Iranian
passport and includes children under 18 on the@gin, her husband must
state on the application form whether he permgsaife and children to leave
Iran. This permission can be granted for a singlerjey or for multiple
journeys during the life of the passport, and canvithdrawn at any time.

If a man does not give his consent for his wife enitiren to travel, the
passport office will refuse to issue them a padsjfoe man wishes to
withdraw his consent after his wife and childrendnheen issued a passport,
he can inform the passport office and their nami#ése included on a
warning list. This warning list is checked by théteorities at all exit points
from Iran.

If a women presents a valid passport at an exittpand her and her
children’'s names do not appear on the warningfistauthorities will be
satisfied they are permitted to leave Iran. No oteeumentation will be
required (2002, DFAT, E-mail to RRT Country Resbal2FAT Report 198
16 January).

In 2002 the U.K. Home Office observed that violeagainst women in the family was
recognised, with “blood money” only awarded if tiggrieved party was a man. In addition,
families of female victims of violent crimes hadgay for an assailant's court costs. Little
detail was known of the degree of domestic violendean, with no official statistics on
abuse within the family. There was “a lack of &agjiive provision to regulate actions against
women” A prominent Iranian scholar had spoken ondavour of the revision of laws, which
were “discriminating between men and women” (206Riman Rights: Specific Groups”,
U.K. Home Office Country Report, paras. 5.127-128tober, CX76575).

In March 2001 an Iranian Research Sociologist adltkis Tribunal that her fieldwork in

Iran had shown that the mere existence of Islaavis lwhich granted tremendous privileges
to men (in matters of divorce, polygyny, guardiapssf children after divorce etc.) inflicted
permanent violence on women because they felttdmed in relation to being divorced by
their husbands, losing their children after divotbeir husbands getting married to a second



wife and so onTo her knowledge, there were no official structurekelp battered wives, to
provide them with housing, psychological help arws#¢y. Women's magazines had
published reports on battered women who were firidllled by their husbands because they
did not know where to go (Kian-Thiebaut, Azadeh 2@Yief Paper,7 March at Refugee
Review Tribunal 2001ran Seminar20 March, Melbourne).

In 1997 it was observed that, although Iranian womvere doing well in comparison with
Muslim women in neighbouring countries, women wifferaded against Iran's Islamic mores
could be subject to “vile treatment”. The regim¥dsotective eye on its women”, whether
modestly clad or not, could “occasionally extortitde punishment” The law was not on
women's side. Some Islamic laws were open to medayrinterpretation; others were not.
The standard Iranian marriage contract containgetrias of bleakly practical clauses about
marital breakdown and divorce. The clauses sugdéistée wronged women could get
redress, but according to Iranian lawyers the eatis translation into legal practice was that
when a woman tried to implement a clause in it,gas “likely to find the judge's
sympathies on her husband's side” He would demanohgeasonable standard of proof of
his bad and her good behaviour. (1997, “Behincctialor”, The Economist, Vol. 342, No.
8000 p.9-10, (CIS #9684), 18 January, CX23066).tA@01997 report noted that in
circumstances where a woman could provide “solidence” that “her life would be in
danger” by returning to her former husband (presalynanwillingly), a court “might rule”
that the couple should not remarry. The sourcectltk such a procedure would be
“difficult” and the woman would require a “substetit amount of evidence to convince the
court (1997, DIRB, IRN26308.E, 2 April).

As to how the Iranian authorities might respond tmmplaint by a husband about the
behaviour of his wife, the Tribunal has regardh® following observations. Although they
do not relate to the precise issue in this cassy, pinovide some guide to the possible official
response. A professor of sociology in Montreal, ®pecializes in Iranian women's issues,
told the IRB that a simple telephone tip could b#isient for the authorities to launch an
investigation of "immorality" against a woman, aaglthat there had been cases in which
women accused of "immoral behaviour” had been detkivithout even having been
guestioned. This was corroborated by a professpolitical science, who said that there was
no fixed procedure for accusing a woman of "immaoetiavior.” Unfortunately, this could

be done by a “jealous husband, neighbour, relatifdend”. The burden of proof was on the
accused (1998, IRN29543.E, 1998/07/00e, IRB, 2)July

FINDINGS AND REASONS

| am satisfied based on the passports cited byribeinal that the applicants are nationals of
Iran.

The applicant has advised the Tribunal that foryngears she was in a difficult and loveless
marriage. Her estranged husband successfullyegbfdr a visa in what appeared to be on
the basis of [stated purpose]. The family, theliappt, her husband and their children
arrived in Australia in Year 1 on visas that estitthem to stay in Australia for a stated
period of time. The applicant’s estranged hushatutned to Iran a number of times in Year
1 his last departure being in late Year 1. He nesteirned to Australia. The applicant and
her children returned to Iran in Year 2 to seerthadatives and for the applicant’s children to
visit with their father, whom the applicant belieMead been in Iran in relation to the [stated
purpose] She described the visit as fraught wificdlty as she and her husband constantly
argued and in the car on route to the airport &srdeparture back to Australia it became



apparent that the marriage was at an end. Thefallsought evidence as to why the
applicant returned to Australia, and she advisatighe had a valid visa, her children were in
school and she thought her husband would returrcamgbly with his undertakings with
regard to the conditions precedent to the grattt@¥isa. This did not transpire. The
applicant remained in Australia and in about miciYg she began communicating with an
Iranian national who was hoping to be granted a tosAustralia. They met within days of
his arrival in Australia in later Year 3 and a talaship developed very quickly and the
applicant and her current partner hope to martiénfuture.

The evidence indicates that the applicant’'s eswdrysband was informed of the
relationship between the applicant and her patigeme of the children and that he became
upset and stated that if the applicant ever retutadran he would hand her over to the
Iranian authorities so that she could be dealt bthhe state for her infidelity and
immorality. He refused to divorce her. He alsshed to obtain full custody of the children
of the marriage and deny his wife access to them.

As a consequence | accept that if the applicantmetto Iran she will be subject to
persecution at the hands of the state due to Fideiity and the convention nexus is as a
member of a social group ie * woman who have beenaral’.

The meaning of the expression “for reasons of emivership of a particular social group”
was considered by the High CourtApplicant A’scase and also iApplicant S In Applicant
SGleeson CJ, Gummow and Kirby JJ gave the follovgmgmary of principles for the
determination of whether a group falls within tredidition of particular social group at [36]:

... First, the group must be identifiable by a chedstic or attribute common to all members
of the group. Secondly, the characteristic oitatte common to all members of the group
cannot be the shared fear of persecution. Thitbeypossession of that characteristic or
attribute must distinguish the group from socidtiaege. Borrowing the language of Dawson
J inApplicant A a group that fulfils the first two propositiormyt not the third, is merely a
"social group" and not a "particular social group:'.

Whether a supposed group is a “particular socialigtin a society will depend upon all of
the evidence including relevant information regagdegal, social, cultural and religious
norms in the country. However it is not suffici¢inat a person be a member of a particular
social group and also have a well-founded feareo$gcution. The persecution must be
feared for reasons of the person’s membershipeopénticular social group. The particular
social group to which the applicant belongs haglibegnct characteristic that they refuse to
conform to prescribed gender roles of the broadeiesy in Iran, thus setting them apart from
the rest of society. This uniting characteristis ha appreciable social impact or affect that is
self-evident — by refusing to conform to prescrilgedder roles, women such as the
applicant, are challenging these roles and as suetnibuting to social change. There is
nothing in the evidence which indicates that betbeeapplicant left Iran, she refused to
conform to prescribed gender roles, or that shepeaseived to have done so. However the
evidence indicates that since the time of her dapafrom Iran and her abandonment by her
husband she has formed a new and serious relaifpowgh an Iranian man temporarily
resident in Australia. The applicant claims thatlmesband intends to make, allegations to
the authorities that she is a “bad” or “immoral” mwan.

The evidence indicates that Iranian women do eogutain rights, and a few have risen to
positions of influence, however they undoubtedbefdiscrimination in a number of areas of



life. Despite popular support for reform, the ataficonservatives in Iran hold the reins of
power through the office of the Leader and hold oh@mce over the Council of Guardians,
the judiciary and the security and para-militarscés. | also note that the Council of
Guardians has used its dominance to repeatedlk bils passed by any reformist-
dominated Parliament to improve the situation omea (UNHCR reports of 2001).

| consider reliable the evidence of “a lack of &agfive provision to regulate actions against
women” (U.K. Home Office 2002). | also rely on esitte (DFAT 1996) that the position of
women in Iran has been constrained both by trasititslamic values which conflict with
universal notions of human rights and by “deliberstate action to reinforce such values”.
The official reluctance at the most powerful levieldran to define what forms discrimination
against women and to act to end that discriminatonpled with an apparent unwillingness
to condemn violence against women (RFE/RL 28 JOBB2, also reflects the view by the
conservative leadership that some women are less\deg of protection than other citizens.
lllustrating the vulnerability of women about whathegations of immoral behaviour are
made, | consider reliable the U.K. Home Office evide (2002) that the position of a woman
could be “fraught” if accusations of “immoral bel@aw” and possible “adultery” were
brought to the authorities’ attention. This wouldygest that ordinary members of the police
force would be unwilling to prevent her from beimgrmed by her husband if he were to
make serious allegations about her “immorality” a@sessment of her character which, the
evidence indicates, many police officers would @taip uncritically adopt.

It is possible that her husband may make allegatarout the applicants “immorality” where
necessary to ensure that she is unable to getcpimotdrom the authorities from his violence.
The Tribunal is confident that the police are likgd favour his assertions over hers (as is
consistent with the independent evidence above)jsaaldo generally conscious that he
enjoys rights which she does not. These circurgstagive rise to a real chance that the
authorities would not protect her. | am satisfieattsuch a failure to protect her should be
characterised as “discriminative inaction”, rattten “mere inaction”. While there may well
be other factors contributing to their failure b (such as incompetence or lack of training
of officers, or a perception that her problems viaén husband are a private matter), | am
satisfied that the essential and significant redepthe failure to protect her from serious
harm would be that she is a woman perceived tarbmbral”

For the above reasons | find that the chance isambte that her husband will seriously
assault or attempt to assault her for reasonsateckto the Convention. | also find that, for a
Convention reason, that is, her membership of tcpéar social group being “Iranian

women about whom allegations of immoral behaviawehbeen made”, the authorities will
not act to protect her from this harm.

| have considered whether the applicant could retsly be expected to relocate within Iran
to avoid harm by her husband or at the hands aofttite. If it is not reasonable for a person
who has a well founded fear in part of a countryefocate to another part, then the person’s
fear of persecution in relation to the country aghale is well foundedRandhawa v

MILGEA (1994) 52 FCR 437 at 443). In the present cagseapiplicant faces obstacles to
relocating. There is the possibility that her husbhas already lodged a complaint with the
police in relation to her actions in Australia Battupon her return to Iran her re-entry to the
country may be brought to his attention and thahefauthorities. If her husband has not
made an official report to the police the evidemzicates that he intends to report her
immoral behaviour. The country information suggehkat such a report will lead to the



applicant facing persecution at the hands of thestue to her immoral behaviour. The
Tribunal finds that the applicant would not be ableffectively relocate within Iran due to
her being the target of her husband and the tafgée Iranian authorities.

For the above reasons the Tribunal is satisfietittigaapplicant has a well-founded fear of
Convention-related persecution.

CONCLUSION

The Tribunal is satisfied that applicant is a perebwhom Australia has protection
obligations under the Refugees Convention as angelogléhe Refugees Protocol. Therefore
she satisfies the criterion set out in s.36(2){dhe Act for a protection visa and will be
entitled to such a visa, provided she satisfieseéhgaining criteria.

No specific Convention claims were made by or dmallfeof the applicant children. The fate
of their applications are contingent upon the onte®f the applicants application. The
children will be entitled to a protection visa pied they satisfy the criterion set out in
s.36(2)(b) of the Act and the remaining criteriatfte visa.

DECISION

The Tribunal remits the matter for reconsideratioth the following directions:

0] that the first named applicant satisfies s.3@&R
of the Migration Act, being a person to whom
Australia has protection obligations under the
Refugees Convention; and

(i) that the dependant applicants satisfy
s.36(2)(b)(i) of the Migration Act, being the
dependants of the first named applicant.

| certify that this decision contains no informatihich might identify the
applicant or any relative or dependant of the appli or that is the subject of a
direction pursuant to section 440 of tegration Act1958.

Sealing Officers ID: PRRTIR




