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DECISION: The Tribunal remits the matter for reconsideration

with the direction that the applicant satisfies
s.36(2)(a) of the Migration Act, being a person to
whom Australia has protection obligations under
the Refugees Convention.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958 (the Act).

The applicant, who claims to be a citizen of Malayarrived in Australia [in] August 2008
and applied to the Department of Immigration aniz€nship for a Protection (Class XA)
visa [in] September 2008. The delegate decidedftese to grant the visa [in] February 2009
and notified the applicant of the decision andriegrew rights by letter dated [in] February
2009.

The delegate refused the visa application on teeslhathe applicant is not a person to
whom Australia has protection obligations underRedugees Convention.

The applicant applied to the Tribunal [in] MarchO20or review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StaEt&efugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definéitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293ViIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsludes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
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stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicantThe Tribunal also
has had regard to the material referred to in tleghte's decision, and other material
available to it from a range of sources.

The applicant claims to be a citizen of Malaysid given her passport and evidence on file
the Tribunal accepts that she is a national of fada (D f 29) The applicant is described as
a Tamil Hindu, who has 11 years education and vasodeen employed in a clerical capacity
her last post being held for two years until Map20She speaks Tamil, English and Malay,
and has resided in Selangor.

In response to Question 41 “Why did you leave toaintry?, the applicant stated that
because she had a de facto relationship with soengloehad known for five years, but about
five months ago he converted to Islam. She remdiaed) with him as usual as she did not
know of his conversion. One day a group from thensAssociation, “Haji and Usthz” came
to the house and asked her to convert to Islamr&hseed. They said she had to go to their
[town deleted: s431 of the Migration Action 1958tkis information may identify the
applicant] Office to record her objection. They kbpr in, “in house” arrest for 5 days and
talked to her about religion and tried to convet. IShe said she was mentally tortured by
this attempt to convert her, and so without anykam@ving she left the country and the Islam
Association would have charged her and put herprigon.

In response to Question 42 “What do you fear mgpha to you if you go back to that
country?” the applicant stated the Islam Assocdmaisoa big organisation and according to
Syariah (sic) law they will put her into prisorsifie does not convert. She states that the
Association will also threaten her to make her maer de facto as they have been living
together for five years. According to Syariah laMaslim man cannot live with any woman
before their marriage and since she has been tdogly that they will charge me in the
Syariah Court.

In response to Question 43 “Who do you think mayrfmistreat you if you go back?” the
applicant stated “the Islam Association and myaisd”.

In response to Question 44 “Why do you think thik Rappen to you if you go back?” the
applicant stated that the Islam Association anddediacto will force and threaten to convert
her to Islam. No one will intervene as it is agelus matter. Once she converts she will be
governed by Syariah law and the government camtetfere in her problem.

In response to Question 45 “Do you think the autiesrof that country can and will protect
you if you go back? If not why not?” The applicatated - No. She said that the Muslim
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religion never protects a Hindu, unless she coswvertslam. Since she has lived with her de
facto for 5 years the Muslim Association will chardger under Syariah Law.

A hearing was scheduled [in] April 2009. Howevée applicant did not present for the
scheduled hearing of which due notice had beemgitowever, an explanation arrive later
which the Tribunal accepted and a further heariag arranged.

The hearing was held [in] June 2009 at which th@iegnt gave evidence and she was
assisted by a Tamil interpreter. She also tablesktbheets, one showing the address listed in
her passport ( a close friend’s address), the adareher mother and the address of where
she had lived where her ex de-facto lives (his nena¢so provided). Also she presented a
sheet of documents showing her ID card for Malagsié her driving licence, these were
produced to show that she regarded her motherteaslither proper address. There was also a
statement in Tamil from the regional presidenthef Malaysian Indian Congress, but the
Tribunal pointed out that as this document wasraotslated it could not give it proper

regard. The letter from the Malaysian Indian Coegreas signed by the regional chairman

Mr A Maheswaran.

The applicant said she came to Australia [in] Au@@8, and she came as she was fleeing
from an intolerable situation for herself. Refegrto her claims the Tribunal asked her if she
had become engaged to her de facto, she said drentidhey had planned to marry and to
raise a family, but there were problems that anoske relationship. The issue came to a
head she said, when her de facto suddenly and wtithimrming her converted to Islam. He
was also of Tamil origin and was a Hindu like h#rdéhe conversion of her de facto created
tremendous problems for her.

The applicant said she had no friends here, ane ¢eare herself and also made her
application for a Protection visa herself. She atfirst stayed in a backpacker’s place, and
then was advised by Chinese people she met tesfintkwhere less expensive, so she first
went to a caravan park in [town deleted:s431(2)] mow was in a house, where a person

who was active in Red Cross had given her a rominfree and had assisted her. She said her
landlord provided her with food and had assisted $ke had brought only a modest amount
of money here, and had spent it. She said she ¢tadarked but she believed she was able to
work.

The applicant said that she had been in this osiship with her de facto since 2003, and he
was then a Tamil Hindu, he worked as a governmmpl@yee in a road construction work,
but really he acted as a police informer. She sla@had worked as a clerk for a private
company for two years. She said her mother livedesdistance away near Kuala Lumpur,
she did not live near her mother (her father wagdsed). She said her mother was poor and
lived on a modest pension from her father. Askeg tér de facto had not married her, she
said there was a financial barrier to marriagefanthermore she had some unease about her
de facto, as he was involved in drugs. She begdoubt the relationship given his
involvement in drugs. Her faith in him was becomiegs and less. Asked if her mother
approved of her living in a de facto relationshiphva man, she said her mother supported
her and today in Malaysia things were different.

Asked if her relationship with her de facto wasrosiee said it was. However he had not
given her up. She said if she returned she wouldjadack to him.
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The applicant said that the ex de facto still ttedind her, he did not know she was in
Australia, and he kept pestering her mother tatny find out where she was. He also visited
all people he knew were her friends to try and fied. She said he also telephoned her
mother frequently. Asked if this was still contingishe said it was and she felt she should no
longer ring her mother, as he might find out wrere was if he did. She said her mother was
very worried about the situation. He called onether at any time, as he was close to the
police and did not fear anything.

The applicant said she had left him and her mdtadrtold her ex de facto that the
relationship was over and that she had finishet hiitn. However he would not accept that
and would not allow her to live in peace. He onaefined her to the house and would not
leave or go to work and he then threw hot water bee legs.

The applicant said if she had continued to livenviiim she would be forced to convert to
Islam. As the law in Malaysia meant that if a Moslmarried a non Moslem, the non
Moslem had to covert. Asked how long she was cexfishe said for one week. Asked if she
had sought police protection she said she hadslaadhad gone to the police on four
occasions for help. The police agreed to take beptaint, and she wrote it out it was
stamped but there was no action from this. Shetkaipolice told her he was a good man
and would not do these things to her, as her de faas very friendly with the police. The
police inspector said he would talk to her de faotd effect a compromise.

The applicant said that after the last event wiencemplained to the police for the fourth
time, and she felt no action was being taken dhéée de facto.

The applicant said that the local Islamic Assooratiepresentatives, three of them came and
took her to a special place. Asked if they hadpbwer to do so, she said that under Shariah
Law they had assumed that power They regardedshemaaried to her de facto, as they had
been in a sexual relationship and the Islamic gregarded this as them being married and
SO subject to them. So she was taken to this pladeéept for a week, and told how to pray
and about Islam, made to wear a scarf and madat toeef. She told the police about this too,
but no action was taken. The Shariah Law peoplardsgl her as married to her de facto

The Tribunal asked the applicant is she could sutisite any of these claims with any other
evidence, she said her neighbour knew of theset®aeid her neighbour had taken her to the
police station. Again she said the police tookdtatement but gave her no receipt for that
and nothing happened. She said four times she dva&ltg the police and nothing happened.

The applicant said she then ran away first to hether and then a friend took her, a friend
her de facto did not know about and so could mut Fer, and this allowed her to escape to
Australia. She said she was still Hindu and obsktlie customs but did not know if any
Hindu temple near where she was in [town delet@d (&)] to attend. She said the branch
president of the Malaysian Indian Congress knewfroen child hood and knew of her
situation and this letter (then not translated¢mefd to this. He had tried to speak to her de
facto about the whole matter but the de facto waowldlisten or enter into a discussion about
the matter.

Asked if she could relocate to a different parMaflaysia she said she felt her husband had
such close contact with the police, that she wbldound. She said her ex de facto was a
drug informer who was very close to the policehbd their support and he knew people
everywhere She said she also knew her de factdakiemy drugs himself and was involved
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in them. It was only that she knew a friend herditlknow that she was able to escape. She
really only had her mother to go to, and he, théad® was always there trying to find her,
and find out where she was. She said she had ectiaffi for him anymore, especially with
his involvement in drugs and in his conversion.

The applicant said that his drug involvement ad ag&his conversion to Islam ended their
relationship. She said he was not only a policermer about drugs, but he had some
involvement in drugs himself.

The Tribunal gave the applicant until [date] JuDPQ to provide further information,
specifically to provide a translation of the letheym the regional president of the Malaysian
Indian Congress, and to obtain a detailed statefremther neighbour about the claims the
applicant made about her being taken by the Isl#&sgociation people and her going to the
police.

[In] July 2009 the Tribunal received a responsenftbe applicant. There was first a letter
from [Mr A], dated [in] June 2009 and translated. Mresides in the house adjacent to the
applicant. He states that the applicant lived \with de facto without being married to him.
however, he embraced Islam and tried to forcadeonvert to Islam and assaulted her
physically. He also states that religious eldersevgent to the house to talk to her and they
attempted to torture her. He entered the housdeaoi@ down the door to rescue her and
took her to the police station to lodge a compldtte then took her to her mother’s house.
He said he fears she “cannot be seen alive” stghddeturn to Malaysia. He attached a copy
of his identity card to his declaration.

There was second a translation of the statemetiidbialaysian Indian Congress, Cawangan
dated [in] May 2008. It has a subheading Domesbblem (Violence against women) and
states that a complaint was received by the Maaylsidian Congress, that she, the
applicant, had been tortured and locked in a rogrnds partner, and that he had perpetrated
a number of acts of cruelty on her and taken herayp@nd jewellery. It also states that her
de facto as a gambler converted to Islam for m@melis trying to force her to convert to

that religion and subjected her to torture. Sherstibd a complaint and sought assistance.
The letter states “after an extensive investigatiesm accept her complaint. We are ready to
offer her whatever help we can”.

FINDINGS AND REASONS

The Tribunal accepts the applicant is a Tamil Hibdwmn in Malaysia. The Tribunal noted the
applicant's evidence and accepts that she wadatianship with a man who became a
Muslim. This is also supported by the two lettersaived by the Tribunal post hearing (T f44
and 47).

The Tribunal gave weight to the corroborative emmieof [Mr A], and that of the Malaysian
Indian Congress.

The applicant, who is a female Tamil Hindu from Balia fears that she will be harmed —
possibly even killed — on return to Malaysia bysthan, her de facto partner who she claims
has abused her since he converted to Islam andsiéd to force her to convert to Islam.
She also fears action from the local Islamic Coumnbo have previously threatened her and
detained her.
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The Tribunal noted the claim by the applicant thata group from the Islamic Council came
to the house and asked her to convert to Islammaatte her go to their [town deleted
s431(2)] Office to record her objection and thegptkher in “in house” arrest for 5 days.

There is some confusion in this case as to wh&haria law applies. Independent country
information clearly states that Sharia law (or wit&t applicant has called Syariah law), does
not apply to a person who is not a Muslim. Shavesl are administered by state authorities
through Islamic courts and bind all Muslims onlyorNMuslim women are subject to civil
secular law. (US State Reports 2008 and ReligiemR 2008, as included in the Decision
Record given to the applicant, D f 50). Howevee, Tibunal accepts that the Islamic group
regarded her as married to her partner in an Islaamse and therefore regarded her as
subject to Sharia law. The issue is not cleargasd history in Malaysia, where there is
contention as to whether Sharia or civil law appiie a given situation suggests that the civil
jurisdiction is wary of interfering in areas claichby Sharia law.

While the applicant has not mentioned marriagejgbge of marriage in Malaysia is one that
affects Muslims in Malaysia who are covered by$h@aria law, or what the applicant has
called Syariah law. The Sharia law prohibits therrage between Muslims and any person
who is not a Muslim. As the USA State Departmemdeon Religion in Malaysia, in 2007
comments: “Pursuant to Shari'a family laws in fatw®ughout the country, non-Muslims
must convert to Islam upon marrying a Muslim.” Tisis law of general application. This is
not a law that intends to persecute persons whofaepecific religion, or their religious
beliefs, it is not a discrimination of the kind ths persecution for a Convention reasons. Non
Muslims may marry in Malaysia, this is covered uncieil law. Considering the case of
VCAD v MIMI [2004] FMCA 1005 there is a persecutory intent in thardesf the de facto

to covert the applicant to Islam.

While the applicant did not use the term domesttence, she spoke of violence perpetrated
against her in order to force her to convert, thbunal equates her situation as one in which
there is domestic violence.

Women suffering domestic violence in such situatioray nevertheless, depending on the
circumstances, come within the scope of the Comweni¥linister for Immigration and
Multicultural Affairsv Khawar (2002) 210 CLR 1. Women are clearly capable of ttutisg
a particular social group for the purposeg\pplicant Sv Minister for Immigration and
Multicultural Affairs (2004) 217 CLR 387 on the basis that as a groupdhe capable of
meeting the prerequisites identified in that cas&leeson CJ and Gummow and Kirby JJ at
[36] namely that:

the group must be identifiable by a characteristiattribute common to

all members of the group. Secondly, the charattes attribute common to all

members of the group cannot be the shared feareépution. Thirdly, the possession of
that characteristic or attribute must distinguiské group from society at

large.

For domestic violence to constitute Convention @ewsion it is not necessary for the
perpetrator of the violence to be motivated by aveation reason. As Gleeson CJ explained
in Khawar,:

Where persecution consists of two elements, timical conduct of private citizens, and the
toleration or condonation of such conduct by tlaesbr agents of the state, resulting in the
withholding of protection which the victims are élet to expect, then the requirement that
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the persecution be by reason of one of the Conmeigiounds may be satisfied by the
motivation of either the criminals or the state.

The Tribunal has therefore considered whether &mmlihe applicant claims to have
experienced at the hands of her partner may havaitted Convention
persecution in the sense described by Gleeson KiJawvar.

In this case the Tribunal finds that the domesititenice that the applicant has been subjected
to by her de facto partner is attributable to hasick for her to convert to Islam. The Tribunal
found the applicant a truthful witness. In additloer evidence was supported by that of a
neighbour, and also that of the local branch ofMladaysian Indian Congress who
investigated the matter and accepted the claintiseofisa applicant.

Taking into account the evidence before it as aglielevant country information, the
Tribunal finds that the applicant as a de factodknpartner of a person who has converted to
Islam can be considered to be a group set apant tine rest of society, and so constitutes a
particular social group in the Convention senske Tribunal finds that the applicant is a
member of this particular social group and thatappglicant’s membership of this particular
social group is the essential and significant redeothe harm feared.

In theKhawar decision, the High Court held that the ‘seriousiianvolved in persecution
could be inflicted by persons who were not staenég(at 576-583 per Gleeson CJ). The
Court found that failure to offer protection frorarim itself satisfies the Refugees
Convention. Therefore, once a claim meets thesktiule of serious harm — as the Tribunal
has found in this case — the relevant consideraiarhether effective state protection is
available for the sexual and religious based vicdesuffered by the applicant. As
demonstrated iKhawar, it is not necessary that the harm is inflictedtoy state, rather the
emphasis is on the nexus between the harm suffer@the state’s ability or inability to
protect the applicant.

The Tribunal finds that the applicant’s lack ofratang as a de facto, and the uncertainty as to
whether civil law or Shariah law applied meang 8tate protection is unlikely to be
forthcoming. There is also the element of the a#ofa close links with the police which may
influence them not to act. Furthermore the evidegizen by the applicant of her lodging

four protests to the police about her situation amack of any action from any of these
complaints supports her concern. The evidence ohéighbour also supports her claim that
she did complain to the police and yet they didawiton her complaints. County information
suggests that there is still elements of poi eugiron in Malaysia.

The issue of the adequacy of state protection wasrgrised irBvecs v MIMA (1999) FCA

1507 where Hely J remarked at 26 that:

“The issue is not whether the authorities can guaerathat the applicants will

not suffer harm for a convention reason, but whethéhe language of the

Full Courtin A, B & Cv Minister for Immigration & Multicultural Affairs at

parag 42, (the relevant Country) has “effectivaqgial and law enforcement
agencies, is governed by the rule of law and hasfeastructure of laws

designed to protect its nationals against harrh@fbrt said to be feared” by

the applicants.”

There is also the casél MA v Respondent S152/2003, of a reasonable level of state
protection.
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A further consideration for the Tribunal is whetliee applicant would be reasonably able to
relocate to another part of Malaysia where she @vbelsafe from harm from her de facto
partner. In this regard, the applicant gave ewddhat she believed her de facto would have
the motivation and means to locate her if she nettito Malaysia and indicated that he had
visited her mother’s house regularly to try andestsen her whereabouts. As a person with
police connections, as a drug informer, employethkypolice, he would have access to
information as to her whereabouts. Given the religiconversion by the de facto, she fears
too his links with the Islamic Association, and Keznness of that group to pursue her. The
applicant as a Hindu Tamil, and a person withoyteducational qualifications would have
difficulty obtaining employment, and her life hasdm associated within a home area where
her mother lives as do her close friends. In viéthe applicant’s lack of education and work
experience, her lack of financial capital and latkbility to access an independent income it
would not be reasonable, in the Tribunal’s view,tfe applicant to relocate.

In considering all the circumstances of this cése,Tribunal finds that the applicant has a
well founded fear and that there is a real chahatethe applicant would face persecution for
a Convention reason if she were to return to Madagew or in the reasonably foreseeable
future.

CONCLUSIONS

The Tribunal is satisfied that the applicant [geason to whom Australia has protection
obligations under the Refugees Convention. Theeetfue applicant satisfies the criterion set
out ins.36(2)(a) for a protection visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has protection
obligations under the Refugees Convention.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fhy@ieant or that is the
subject of a direction pursuant to section 44theMigration Act 1958

Sealing Officer’s I.D. prrt44




