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THE COURT ORDERS THAT:

1. The appeal be allowed.
2. The orders of the Federal Magistrates Court noade5 May 2007 be set aside.

3. The application for review of the decision of Refugee Review Tribunal be allowed

with costs.

4, The matter be remitted to the Refugee Reviewuhal, differently constituted, to be
heard and determined according to law.

5. The first respondent pay the appellant’s coste@appeal.

Note: Settlement and entry of orders is dealt wit®rder 36 of the Federal Court Rules.
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REASONS FOR JUDGMENT

THE COURT:

There are before the Court, two appeals from thdeFal Magistrates Court and an
application for leave to appeal from that Coum. ebch case, the Federal Magistrates Court
dismissed an application for judicial review of ecion of the Refugee Review Tribunal
(“the Tribunal”) dismissing an appeal from a demmspf the Minister’'s delegate to reject an
application for a protection visa. The appealS#IGV and SZKBK and the application for
leave to appeal in SZIXO were heard together. h&toutset of the hearing, counsel for the
appellants and the applicant sought leave to fibleraded notices of appeal and an amended
draft notice of appeal. These applications wereapposed by the first respondent and the
Court granted leave in each case. It will be carerg hereafter to refer to SZIJXO as an

appellant.

As amended, the notices of appeal each raiseddhee construction point. The
ground had not been relied on in argument in anthefcases in the Federal Magistrates
Court. The Federal Magistrates had, however, hbe#at they could not identify any
jurisdictional error on the part of the Tribundlhe complaint was that the Tribunal had erred
by having regard to the conduct of the appellantsAustralia when determining their
applications for protection visas. In so doingg #ppellants contended, the Tribunal failed to
comply with the stipulation, made in s 91R(3) o Migration Act 1958(Cth) (“the Act”),
that such conduct must be disregarded. Sectioii3JRovides:

“For the purposes of an application of this Act ah@ regulations to a
particular person:
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(@) in determining whether the person has a weihfled fear of being
persecuted for one or more of the reasons mentionadicle 1A(2) of
the Refugees Convention as amended by the RefliRgetcol;

disregard any conduct engaged in by the persorusiralia unless:

(b) the person satisfies the Minister that the geengaged in the conduct
otherwise than for the purpose of strengtheningpérson’s claim to
be a refugee within the meaning of the Refugeesv@aion as
amended by the Refugees Protocol.”

The appellants contend that s 91R(3) of the Actgmts the Tribunal from having regard to
an applicant’'s conduct in Australia for any purgysanless the applicant satisfies the
Tribunal (which none of the appellants in the pnésappeals did) that the conduct was
engaged in otherwise than for the purposes of gtinening the applicant’s claims to be a
refugee. The Minister contends that s 91R(3) efAbt does not prevent the Tribunal having
regard to conduct in Australia for the purpose aift ffinding. He accepts that, once facts
have been found, however, s 91R(3) precludes teoluiindings concerning an applicant’s
conduct in Australia to determine whether the aapit has a well-founded fear of
persecution by reason of that conduct, unless titmifial is satisfied that the conduct was

engaged in otherwise than for the purpose of stneming his or her claims to be a refugee.

THE FACTS

SZIGV

SZJGV is a Chinese national. He arrived in Adistran 25 January 2006. He
applied for a protection visa on 2 February 200%.delegate of the Minister refused the
application on 9 March 2006. He appealed to thbuhal. He claimed to be a refugee by
reason of a fear of persecution on the ground fpblitical opinion and membership of a
particular social group. He claimed to be a F&hamg practitioner, who, for that reason, had
been persecuted by authorities in China. At tharihg, the Tribunal questioned the
appellant about his knowledge of Falun Gong exescand the principles which underpin
those exercises. It was not satisfied that heexatbited the degree of familiarity with these
matters which a Falun Gong practitioner would hiagen able to demonstrate. The Tribunal
referred to evidence from an instructor which st that the appellant had been taught

Falun Gong while in Australia. It concluded thdtlhe evidence clearly points to the fact
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that the [appellant] attempted to join practisesdnd was taught how to perform some of the

exercises in Australia only recently.” It contimuie

“The [appellant’s] conduct and his evidence athbkaring leads the Tribunal
to find that he was not a Falun Gong practitiomeChina since 1997 as he
claimed and that his interest in Falun Gong isaeme invention designed to
assist him in his endeavour to remain in this cqubly strengthening his
claims against a protection visa application.”

It was at this point in the Tribunal’'s reasons titatlealt with s 91R(3) of the Act and
determined that it should disregard the appelldf@lsin Gong related activities in Australia.
The Tribunal found that “the [appellant’s] Falun rigorelated activities in Australia aser
place claims and are subject to s 91R(3) of the Actt'therefore determined that it would
disregard SZJGV’s “Falun Gong related activitieg\urstralia.” The reasons continued:

“As the Tribunal rejected the [appellant’s] clailmt he was a Falun Gong
practitioner in China, the Tribunal does not acdabpt he participated in or
conducted sit-ins, or was questioned, interrogabedharassed by the
authorities. In reaching this conclusion, the Tinal has had regard to the
following additional reasons:

First ...
Second ...

Third, thetotality of the [appellant’s] oral evidencehows a propensity to
exaggerate and tailor his evidence in a manner lhwhichieves his own
purpose. In reaching this view the Tribunal had hegard to his lack of
knowledge about Falun Gonbis recent attempts to construct a profile of a
Falun Gong practitioner for himselind the contradictions, inconsistencies
and the gradual shifts in his evidence regardirsgphnotest activity in China.
In view of the [appellant’'spverall credibility, the Tribunal does not accept
that he was engaged in any form of protest or @ and he [sic] Tribunal
does not accept that he has suffered any harm amguio persecution in
China for that reason or for the reason of his iF&ong activities.

In sum, the Tribunal considers that the [appelratcount of his activities in
China lacks credibility. The Tribunal does not equic that the applicant
practised Falun Gong in China and the Tribunal am¢saccept that he was of
any interest to the Chinese authorities for thisasom. The Tribunal
disregards the [appellant’s] Falun Gong related iadtes in Australia The
Tribunal does not accept that he participated istaged any form of protest
activity in China. The Tribunal does not acceptt the has suffered any harm
amounting to persecution in China for the reasohi®falun Gong or protest
activities in China. The Tribunal does not acdegpt the [appellant] is of any
adverse interest to the Chinese authorities [fatlir Gong related reasons or
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for having participated in or staged protest atési linked directly or
indirectly to Falun Gong. The Tribunal is satidfihat the [appellant] does
not have a well-founded fear of persecution foran¥@ntion reason. He is
not a refugee.” (Emphasis added)

SZJIXO

SZJXO is a Chinese national. He arrived in Auistran 22 April 2006. He applied
for a protection visa on 18 May 2006. A delegdtéhe Minister refused the application on
19 July 2006. He appealed to the Tribunal. He alaimed to have been persecuted in
China by reason of his being a Falun Gong praacgtio He said that he had been arrested
and detained four times by the police and thatléd €hina after an informant had told the
police that he was responsible for pasting somarF&ong materials on the walls of a local
government building and a police station. He hadAustralia, practised Falun Gong and
engaged in protests against the attempts by Chiaeerities to suppress Falun Gong
activities in China. The Tribunal determined thatas “not satisfied that the reason for [the
appellant’s] involvement with Falun Gong in Austaahas been other than to strengthen his
claim to be a refugee” and that, accordingly, apuired by s 91R(3) of the Act, it had
“disregarded this conduct in reaching [its] deaisio

The Tribunal was not satisfied that the appellsad been a Falun Gong practitioner
in Australia. It accepted that he had involved $eth in Falun Gong activities since his
arrival in Australia and had participated in dentaaitgons in Sydney. When it turned to
consider whether he would face persecution upammre¢b China it said:

“As noted, | am not satisfied that the [appellamtps a Falun Gong
practitioner in China or that he ever suffered hdomthis reason when he
was in China. Given my findings about the nature and motives Hisr
contacts with Falun Gong in Australia | am not sé&d that there is any
reason to believe he would become a Falun Gongtpiaeer if he returned
to China or that he would have any significant imement with the Falun
Gong faith there.l am not satisfied there is any reason to believavbuld
suffer harm in China in future for this reasonEn{phasis added)

Ultimately, the Tribunal was not satisfied that 2Jwas a refugee.



SZKBK

SZKBK is a Chinese national. She arrived in Aaigir on 29 August 2006. She
applied for a protection visa on 6 September 20P6delegate of the Minister refused the
application on 3 October 2006. She appealed torthminal. She claimed that she was a
member of a Seventh Day Adventists Church in ChiA&ter her mother had been arrested
for being involved in a project to build a new ctlurshe had protested by sitting outside a
public building with others. She was then arrested held for three days. She had, on a few
occasions since arriving in Australia, attendechasfian church in Sydney.

The Tribunal was not persuaded that the appelas a committed Christian who
would face persecution, because of her religiooukhshe return to China. The relevant

passages of its reasons read:

“The [appellant] claims that she fears persecuitio@hina because of
her involvement in the Seventh Day Adventists Chur@he Tribunal
rejects that claim. The [appellant] claims that sftended the Church
from 1997 and from 1999 she became a committedstdmi because
she started to believe. When asked about her lchattendance in
Australia, the [appellant] said that she attendeslaithree times in the
past four months. The [appellant] explained tla teason for that
was that she was busy finding a job and she nefmeiime for her
application. The Tribunal does not consider thivé¢ the action of a
committed Christian.

The Tribunal asked the [appellant] if she was lsmpli The
[appellant] stated that she was not baptised, tiesfaiming that she
was a ‘true Christian’ since 1999. The Tribunakésimot accept the
[appellant’s] explanation that this was because dies not consider
herself to be sufficiently good. The Tribunal i§ the view that
baptism is an important part of the Christian pcactand if the
[appellant] was a ‘true Christian’ as she claimedbg, the Tribunal
considers it reasonable that she would have beptisbd either in
China or in Singapore or in Australia. The Triblisaof the view that
the [appellant’s] failure to be baptised dret failure to attend Church
in Australia with any degree of regularity indicéateat the [appellant]
is not a committed ChristianThe Tribunal cannot be satisfied that the
[appellant] was a committed Christian while resgdim China or
Singapore or that she attended the church regudarbe 1997 as she
claims. The Tribunal finds that should the [apged] return to China
now or in the foreseeable future, the [appellardlild not continue to
attend regular church services in China.
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The Tribunal questioned the [appellant] about tle@dmination of the
church she was attending in Australia. The [apgdl] stated that she
was not sure but it was not the Seventh Day Adster@hurch. While
the [appellant] said that she minded attending Hedent church, she
did not appear to have taken any active stepsdatéthe Seventh Day
Adventists Church.The Tribunal cannot be satisfied that, should the
[appellant] be involved in any religious activity China now or in the
foreseeable future, she would attend an undergraunghregistered
church. The Tribunal finds that there is no rebhhrce of the
[appellant] being persecuted now or in the forelkeetuture because
of her religion.

The Tribunal also finds thatp the extent that the [appellant] had
engaged in any religious practice in Australia, $teel done so for the
purpose of strengthening her claims of being a geéuwithin the
meaning of the Convention. The Tribunal disregasdsh conduct in
accordance with s 91R(3).(Emphasis added)

The Tribunal concluded that it was not satisfiedt tthe appellant was a person to whom

Australia owed protection obligations.

CONSTRUCTION OF SECTION 91R(3)

Section 91R(3) was introduced into the Act by Migration Legislation Amendment
Act (No 6) 2001Cth). The Explanatory Memorandum which accomgarhe Bill for the

amending act explained the new provision as follows

“25.  New subsection 91R(3) applies g¢ar placeclaims. It is generally
accepted that a person can acquire refugee statydacewhere, as a
consequence of events that have happened since diee deft his or
her country of origin, he or she has a well-fountat of persecution
upon return to that country. Difficulties havesam in cases when
Australian courts have found that a person maynde in Australia
with the specific intention of establishing or sigéhening their
protection claims and this intention cannot be makdéo account in
assessing the existence of protection obligatiomdeuthe Refugees
Convention.

26.  Actions undertaken intentionally to raise tiek rof persecution or
create the pretext of such a risk, raise also geruestions about the
presence of subjective fear in the mind of thegmidn visa applicant.
In order for a fear of persecution to be well-foaddit must be both
objectively and subjectively based. Under newisec®1R, for the
purposes of an application of the Act and the ratjuris to a particular
person, any conduct engaged in by the person irrdlizs must be
disregarded unless the person satisfies the Minibi@ he or she
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engaged in the conduct otherwise than for the ma@b strengthening
the person’s claim to be a refugee within the megoi the Refugee’s
Convention.

27. This maintains the integrity of Australia’s tgction process by
ensuring that a protection applicant cannot geaexat placeclaims
by deliberately creating circumstances to strengthis or her claim
for refugee status ...”

The Minister’s second reading speech containedalleving passages:

“l am also concerned about court decisions thaehaeognised the claims of
applicants who have deliberately set out to coatdlaims for refugee status
after arriving in Australia.

Such action, deliberately seeking to attract hesattention from a home
country government, makes a mockery of an applibaning a real fear of
persecution.

The legislation will make it clear that any actioog a person taken after
arrival in Australia will be disregarded unless thaister is satisfied that the
actions were not done just to strengthen claimpfotection.

However, in exceptional cases where a person had aarely to strengthen
their claims, and so as a result needs some piateciny ministerial
intervention powers will allow me to intervene retpublic interest.”

See Parliamentary Debat&enate, 24 September 2001, at p 27604.

In a series of cases decided under s 91R(3)sibkan common ground that the sub-
section suffers from a lack of clarity. Beforerting to the difficulties to which the drafting
gives rise, it will be convenient to mention somecantentious matters relating to the
construction of the subsection. First, the suligeds cast in imperative terms: it obliges a
decision maker to disregard conduct in Australisabyapplicant for a protection visa subject
to the proviso in paragraph (b). Secondly, th@usdtion that a decision maker must
“disregard” an applicant’s conduct in Australiauggs that such conduct not be brought into
consideration when determining whether the applideas a well-founded fear of being
persecuted for a Convention reason. Thirdly, aighothe Explanatory Memorandum and the
second reading speech both indicate that s 91R{BecAct was introduced to deal wisr

place claims, it is not, in terms, so confined. Conduc®ustralia which is undertaken in
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order to attract the adverse attention of the aiite® in the applicant’'s country of origin,
would support asur placeclaim. Other types of conduct may not. Secti@R@) obliges
decision makers to disregardrly” conduct by the applicant in Australia. That regoent

is qualified by paragraph (b) which provides scépean applicant to satisfy the decision
maker that he or she has engaged in the relevaniuco “otherwise than for the purpose of
strengthening the person’s claims to be a refugée Conduct in Australia which attracts
adverse attention from a foreign government forv@oiion related reasons would strengthen
a person’s claim to be a refugee. So too, howeveu)d conduct in Australia which, in an
evidentiary sense, rendered it more likely thabpplicant had engaged in conduct in his or
her home country which led to persecution in thaintry. Both types of conduct may be
engaged in in Australia. As Driver FM observedSZHAY v Minister for Immigration and
Multicultural and Indigenous Affair€006) 199 FLR 148 at 164:

“[Section 91(3)] is not expressly limited to suapé claims and neither do the
extrinsic aids to interpretation support a conduosthat it should be so
limited. It would have been a simple matter forli@enent to expressly limit
the section to sur place claims. It did not do #ois easy to see why. The
mischief which the provision is intended to deahws conduct engaged in in
Australia in order to enhance claims to refugetustaThat conduct may take
diverse forms. It may take the form of conducented to set up a sur place
claim. It might also take the form of conduct imded to lend support to a
claim of persecution based upon asserted everntgiapplicant’s country of
origin. For example, an applicant may engage ititigal, religious or
particular social group activities in Australiaander to support a claim that
he or she engaged in like activities in his or ¢muntry of origin. There may
be no sur place claim but the conduct may be irgenid have a corroborative
effect. In my view, s 91R(3) was intended to daaldaith all such
circumstances.”

Other aspects of s 91R(3) of the Act have occasiogreater difficulty for those
called on to construe the subsection. These diffes have emerged in a series of cases

decided in the Federal Magistrates Court.

In SZHAY the Federal Magistrates Court reviewed a decisfate Tribunal which
had rejected claims by an applicant that he haad Ipsesecuted in China because of his
practise of Falun Gong. The Tribunal found tha #pplicant’s evidence lacked credibility
and that he had fabricated his claims. In cominthat view, it had regard to the applicant’s
behaviour after his arrival in Australia. He haat made any serious effort to seek out other
Falun Gong practitioners during the five monthsobethe was taken into detention. He had
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joined a Falun Gong group in the detention centre week before the Tribunal hearing.

This was not conduct which, in the view of the Tnhl, suggested that the applicant was
genuinely committed to Falun Gong. The evidenceelation to the applicant’'s conduct in

Australia had been given by the applicant in respoto questions from the Tribunal.

Driver FM held that the Tribunal had not contraweise91R(3) of the Act. His Honour held

that it was implicit in the Tribunal's finding thahe applicant’'s conduct in Australia

established that he had no particular interestailur-Gong, that the Tribunal was satisfied
that he had not engaged in conduct in Australigierpurpose of strengthening his claims to
be a refugee.

His Honour made a number of observations aboutnbaning and application of
s 91R(3) of the Act not all which were necessarydeciding the case before him. He said
(at 164-5) that:

“A question then is whether decision makers areigedl to ignore all
information about such conduct in relation to arplaation or merely
information from an applicant in support of an apgtion.

It is apparent from the terms of s 91R(3) that whan applicant seeks to
introduce in support of an application conduct gaghin by him or her in
Australia he or she bears the onus of satisfyirgdécision maker that the
conduct was engaged in otherwise [than] for thep@se of strengthening his
or her protection visa claims.

Decision makers may indicate their satisfactionreggly or by necessary
implication from their reasons. It is better thi@y do so expressly. Unless a
decision maker can be said to have been satigigle terms required by
s 91R(3) expressly or by necessary implication, ¢beduct sought to be
relied upon by the applicant must be disregardée decision maker cannot
be said to have been satisfied as required andirtftemation is not
disregarded, then, in my view, the section will éndeen breached and, given
the mandatory language of it, jurisdictional emalt have been established.

Different considerations apply, in my view, whehe tinformation about the
applicant’s conduct in Australia is introduced bylecision maker or some
third party. It would be absurd to impose on arpligant an onus of

satisfying a decision maker that information shoubd be disregarded where
it is not the applicant’s information. The appfitanay not even know about
it. There is no statutory duty on decision makersdisclose favourable

information. Moreover, the obligation of discloswnder provisions such as
s 424A would be nonsensical if applicants wereechalipon to comment on
why negative information should not be disregardddhe RRT is under no

general duty to make its own enquiries, but ifhbases to do so, the RRT
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may have regard to the information obtained: g#R4 In my view, that
obligation underscores the non application of s(8)k those circumstances.

Another question is whether, if an applicant introeld information about his
or her conduct in Australia, and the RRT is notséatl that the conduct was
engaged in otherwise than for the purposes of amh@nan applicant’s
refugee claims, decision makers are entitled totbigeinformation to reject
an application. In my view, the answer to thatsjoa is no. Ifinformation
is required to be disregarded to pursuant to s 3liR(hust be disregarded for
all purposes. It would be unjust and inconsisteith the language of the
section to permit information introduced by an &pit relating to his or her
conduct in Australia that was engaged in to sttemgtrefugee claims to be
used by a decision maker to dismiss an applicdtidmot to grant it. This is
not a purely academic question. Information almmumtduct in Australia may
be intended to support a protection visa applicatip enhancing claims to be
a refugee and may have precisely the intendedteff€be information may
also have the opposite effect by damaging the egqtfis credibility. In either
case the information must be disregarded unlessybécant discharges the
onus imposed by s 91R(3).

| see nothing in the terms of s 91R(3) or the astd aids to interpretation to
support the applicant’s contention that the sectoaecludes the decision
maker from taking into account actions or inactioat did not support a claim
to be a refugee. It is implicit in the terms AIR(3) that a decision maker
may take into account sucimformation if satisfied that the applicant’s
conduct was not engaged in for the purpose of enihgrhis or her claims.

The information relating to the conduct may neweldghs be irrelevant or
otherwise unavailable to a decision maker but thatild depend upon the
circumstances of each case.” (Emphasis added)r{6t@st omitted)

In these passages the word “information” is usedaonumber of occasions and in two
different senses. On the two occasions on whiehatbrd appears in italics, it would appear
to be intended to refer to “conduct”. On the otbecasions we understand it to be used as a

synonym for “evidence”.

In SZIBK v Minister for Immigration and Multiculturaffairs [2006] FMCA 1167
Driver FM affirmed the views that he had expresgedSZHAY about the operation of
s 91R(3). Nonetheless, he was prepared to aceaptih a given case, the Tribunal, while
disregarding conduct engaged in Australia, miglnsestently with s 91R(3), take into
account the reason the conduct was engaged irthatncase the applicant claimed to fear
persecution by reason of his involvement in an wugrdeind Christian church in China. He
also told the Tribunal that he had attended a ¢hurcSydney because he was a committed

Christian and he wanted to learn more about thdeBamd Christianity. The Tribunal
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rejected the applicant’s claims to have been irewln an underground Christian church in
China and to have studied the Bible while in Chitiaaccepted that he had attended church

in Sydney but found that he had done so in ordent@ance his claim for a protection visa.

His Honour held that the Tribunal had not committeny jurisdictional error.
Relevantly, his reasoning was that:

“... This is a case, not of sur placeclaim, but of an applicant seeking to
corroborate claims of persecution in China for oeasof religion by pointing
to like activities in Australia. Relevantly, thp@icant sought to corroborate
his claim that he was a practising Christian inr@hby attending church in
Australia. The applicant also sought to corrobmtas claim that he studied
the Bible in China by claiming he also studied Bilele in Australia.

The applicant’s claim was that he had a well-fouhéEar of persecution in
China by reason of his religious practice theret timt he would be
persecuted in China by reason of his religious tm@acin Australia.
Consistently, with the views | expressedSBHAY s.91R(3) nevertheless has
a potential operation. In my view, the sectionrapes in relation to conduct
in Australia, whether it relates tosar placeclaim or whether the conduct
merely is intended to have a corroborative effectrelation to claims of
conduct in the country from which the applicant fied.”

Having noted that the Tribunal had found that tpgliaant had fabricated his claims to have
studied the Bible in China and in Australia his ldoncontinued:

. In - my view, the presiding member was not reqdite disregard the
applicant’s conduct of having allegedly studied Bilele in Australia because
the factual claim was rejected. There is, in mgwyi no obligation on
decision makers to disregard conduct engaged irAustralia, unless the
decision maker accepts that the conduct, in famtuwed. Section 91R(3)
relates to established conduct, not asserted comduch is disbelieved.

However, the presiding member did accept the appiis claim of having
attended church in Australia ...

Nevertheless, having reached the conclusion that applicant attended
church in Australia to enhance his protection \d@palication, the [Tribunal]

was, on my view of s.91R(3), required to disregardeast the fact of that
church attendance. It was not disregarded antathee to disregard it points
to jurisdictional error. If the applicant had maalsur placeclaim, then the

error would probably be sufficient to warrant the\psion of relief in the

form of constitutional writs.

However, as | have already found, in this caseagiicant was not making a
sur placeclaim. He was using his conduct in Australia torocborate his
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claims that he was a practising Christian in Chirtdis fear of persecution
related to his asserted conduct in China. All ¢tl@ms relating to that
conduct in China were disbelieved. As | have alyebound, the adverse
credibility findings by the [Tribunal] concerningné applicant’s claims in
relation to his conduct in China were open to ¢ the material before [it].
Those findings completely and independently suptharidecision.”

Driver FM gave further consideration to the comstion of s 91R(3) ISZGDA v
Minister for Immigration and Citizenshif2007] FMCA 1152. That case involved an
applicant from Nepal who claimed to fear persecuty reason of his political opinion.
While in Australia he contributed articles to Negsd newspapers. He submitted one of the
articles to the Tribunal. The Tribunal rejectee thpplicant’s claim to fear persecution
should he return to Nepal, partly on the basis, thatl he had such a fear, he would not have
procured the publication of the articles in the spapers. Rather, the Tribunal considered
that the articles had been published “solely ireotd provide him with evidence to submit to
[the] Tribunal.” His Honour held that the Tribupah these circumstances, was bound to
disregard the applicant’s conduct in arrangingtifier newspaper articles to be published. He
held, relying on the decision of Jacobson J in@wosrt inSZHFE v Minister for Immigration
and Indigenous Affairs (No 22006] FCA 648, that s 91R(3) of the Act was eatied where
an applicant seeks to rely on conduct, engagedistralia, to support a claim to have a well-

founded fear of persecution. Driver FM continued:

“... It is true that the mischief to which s. 91R(3) directed is conduct
engaged in by applicants in Australia intendedai@d the hand of decision
makers. It does not follow, however, that Parliametended that the
Tribunal should be required to disregard such cohafuconsidering whether
to make a different decision from that of the dategout would be permitted
to have regard to the conduct in deciding to affiine decision of the
delegate. The language of the section does natipsuch an interpretation.
Paragraph (b) in sub-s.(3) must be read with {&)e obligation on decision
makers is to disregard any conduct engaged in plicapts in Australia in
determining whether the applicant has a well-founded fear of being
persecuted for one or more of the reasons mentionddticle 1A(2) of the
Refugees Convention unless the applicant satigfeslecision maker that the
person engaged in the conduct otherwise than &ptinpose of strengthening
his or her claim to be a refugee. The use of tbedwwhether” satisfies me
that the section requires the conduct to be disdeghwhether the conduct is
considered by the decision maker to enhance oadefrom the applicant’s
claims. For the purposes of paragraph (b) theeigsthe applicant’purpose
of engaging in the conduct, not whether the purpases successfully
achieved or not.
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It would, in my view, have been open to the Tridummahave regard to the
information provided to the Tribunal about the aggoit’s conduct in finding
that the applicant did not have a genuine fear afmh That information
related not just to the conduct, but the reasontfoHowever, in my view,
having found for the purposes of s.91R(3) that ¢baduct itself must be
disregarded, the Tribunal was not then entitleawe regard to that conduct
in deciding whether the applicant had a well-fouhtiar of being persecuted.
It was a part of that consideration to decide whetthe applicant had a
subjective fear of harm. ...

Section 91 R(3) is couched in terms which lead mée view that it is an
imperative requirement. It goes to the heart o# @onsideration of
applications before all decision makers dealindnwitotection visa claims. It
is couched in terms which brook no equivocatiorne Tribunal recognised,
correctly, that the applicant’s conduct in Austdh arranging for newspaper
articles to be published in order to support hasnak to be a refugee had to be
disregarded. It was not then open to the Tribupbatonsider the same
conduct in order to decide that the applicant hadsnbjective fear of
persecution and that there was no substance tal&i®is. In using the
conduct to reach those findings, the Tribunal i@ jurisdictional error and
the applicant is entitled to the relief he seeksdotnote omitted)

The decision of Jacobson JSZHFEwas an appeal from Driver FM. Driver FM had
reviewed a decision of the Tribunal in which it hagected a claim for a protection visa by a
Bangladeshi national who had sought a protectisa aiter having been Australia for nearly
seven years. The claim was made only after thécapp had been taken into immigration
detention and the Tribunal considered that, hakategenuine fears of persecution, he would
have raised them by applying for a protection waech earlier than he had done. Driver FM
found no error in the Tribunal’'s approach. He oe@&sl that the applicant’s failure, over the
seven year period, to make any claim for refugatistcould not be understood as an attempt
to enhance his claim to being a refugee. He wapaped to infer that the Tribunal had so
found. The Tribunal was, therefore, entitled tawénaegard to the applicant’s conduct in
Australia. Jacobson J dismissed the appeal antbseguent motion that this order be set
aside. The appellant before him accepted thataoliteral construction of s 91R(3)
Driver FM was correct, but contended that this twmm$ion was inconsistent with a
purposive construction of the provision; any evickenf an applicant’'s conduct in Australia,
if unhelpful to the applicant should be disregardétis Honour rejected this submission. He
said:

“The effect of the respondent’s written submissiathat | should reject the
approach of the appellant because the clear punpiosection 91R(3) is to
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provide a disincentive to applicants for refugesist from taking steps while
in Australia to make them more likely to be perseduon return to their
country of origin.

The effect of the submission is that section 91R{®)nly enlivened where an
applicant seeks to rely on conduct in Australisstipport a claim to have a
well-founded fear of persecution. In my opiniomstis plainly the effect of
section 91R(3) and that subsection is not enlivenelde present case.

Accordingly, in my view it is clear that there was error in the RRT having
regard to that conduct in making the findings whitatid. This is particularly
so in the present case where the appellant didrelpton his conduct in
Australia to support his claim for refugee status.”

THE APPELLANTS’ CONTENTIONS

The appellants submitted that the language of R(®1“plainly requires” that an
applicant’s conduct in Australia “not be taken imicount at all by the Tribunal in deciding
whether a person is a refugee.” Counsel for tipellgnts contended that, in each case, the
Tribunal had taken the appellant's conduct in Aalsrinto account in determining the
appellant was not a refugee, notwithstanding tilaréaof the appellant to satisfy it that the
conduct was engaged in for a purpose other thaanenig the appellant’s claim to be a
refugee. Particular reliance was placed on DrirMis determination, ir8ZHAYandSZJSD
that, if a decision maker is required, by s 91R(8)disregard an applicant’s conduct in
Australia, the decision maker must disregard tlmatdact for all purposes in making the

relevant decision.

THE MINISTER’S CONTENTIONS

The Minister accepted that s 91R(3) precludesuee of findings of fact concerning
an applicant’s conduct in Australia in determininether the applicant has a well-founded
fear of persecution by reason of that conduct gniles proviso contained in paragraph (b) is
engaged — but not before the decision maker hag maghary findings of fact relating to the
applicant’s claims. The Minister disputes the dlppés’ contention that relevant conduct
must not be taken into account “at all” in decidimbether a person is a refugee. Such a
construction would, in the Minister's submissionvegrise to absurdity. In their written

submissions, counsel for the Minister identifiedtvasons why this would be so:
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“First, if the section is interpreted in the manrmntended for by the
Appellants it would require the [Tribunal] to digeed any steps that the
applicant took in Australia to make a claim forugde protection.

Second, the Appellants’ construction would reqtime Tribunal to revisit its
own findings and assessment of the evidence in mnerawhich could be
potentially never ending. In determining whethe®1dR(3) is engaged the
Tribunal must first determine whether it is saadfior not that the person
“engaged in the conduct otherwise than for the s of strengthening the
person’s claim to be a refugee within the meaninhthe Refugees Convention
as amended by the Refugee Protodsl®1R(3)(b)). To address that question
the Tribunal will have to first make findings aswhat conduct was engaged
in and why. As the reasoning in SZJGV illustratespnsideration of why the
relevant applicant engaged in the conduct in Alatnaill often require a
consideration of, and findings as to, the applisaobnduct prior to arriving
here. For example, the genuineness of a persehifous observation in
Australia may often need to be assessed againsttraluct in the country of
origin. According to the Appellants’ constructiaghe Tribunal would have to
first make findings as to the conduct engaged inth®y applicant and the
reasons for that conduct and then apply s 91R({B}he applicants did not
satisfy 91R(3) then, according to the Appellartis, Tribunal would then have
to revisit all of its findings to expunge any refece to their conduct after
their arrival (and evidence concerning that condu¢he outcome of this may
lead to a different view being taken of the applite motivation. It is
submitted that this is not what is required byghetion.”

Given the possible absurdity which would arise evétre appellants’ construction to
be accepted, counsel for the Minister argued thede were appropriate cases in which the
Court should be guided by the extrinsic materialerder to establish the true meaning of the
provision. Reference was made to the Second RgaSpeech and the Explanatory
Memorandum which are quoted above at [8] and [Phese materials, it was submitted,
established that s 91R(3) was introduced into tbietéd\reverse the effect of decisions such as
Minister for Immigration and Multicultural Affairy Mohammed2000) 98 FCR 405 and
Minister for Immigration and Multicultural Affairy Farahanipour (2001) 105 FCR 277
which held that a person could be found to be agex# by reason of conduct in Australia

which was engaged in with the intention of rendgtime person a refugeer place

CONSIDERATION

In each of the cases under consideration the lappelomplains that the Tribunal had
regard to evidence, adduced by the appellant, eoimgethe appellant’s conduct in Australia

when determining that the appellant was not a edgugrhe evidence was taken into account
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to the disadvantage of the appellant, despite titeufial not being satisfied that the conduct
had been engaged in otherwise than for the purpiosehancing the appellants’ claim to be a

refugee.

We accept the Minister’s submission that s 91R&3) only, sensibly, be applied once
primary findings of fact have been made. If, forample, an applicant claims to have
engaged in conduct in Australia which causes himeorto fear persecution if returned to his
or her country of origin, the Tribunal must decidieether or not that conduct has occurred.
If it has not occurred then there will be nothimgdisregard; nor will the occasion arise to
determine whether or not paragraph (b) may havdicappn. If it has occurred then
consideration must be given to the requirements ®1R(3). We do not understand the
appellants to contend otherwise. Their submissttmdowever, overreach when they assert
that, if an applicant seeks to rely on his or herduct in Australia and the Tribunal accepts
that such conduct has occurred, the conduct cdrentaken into accounat all” in deciding
the application. As the Minister points out, tbdding of an application for a protection visa
in which particular claims are made is a relevaattar which is properly to be brought into
account. Once, however, the adjudication procasscommenced and primary facts have
been found which include conduct engaged in byafh@icant in Australia, then s 91R(3) is
engaged. Once engaged, s 91R(3) precludes theiateanaker from having regard to “any
conduct” engaged in by the applicant in Australidess the decision maker is satisfied that
the conduct was engaged in for purposes othergtiangthening the applicant’s claim to be
a refugee. Inaction can constitute conduct withexmeaning of s 91R(3).

In each of the present cases, the Tribunal redesveence and made findings about
the appellant’s activities (or lack of them) in Aadia. In each case, the evidence that led to
the findings was called by the appellant. In eea&$e, the Tribunal appreciated that s 91R(3)
applied and that, unless it was satisfied thatagyeellant had engaged in the conduct for a
purpose other than that identified in paragraphi{iyas bound to disregard that conduct. In
each case, the Tribunal either declared that it nadssatisfied that the appellant's conduct
was undertaken for a purpose other than that cdresihg his or her claim to be a refugee or
that it was satisfied that the conduct had beeraged in to assist the claim. It further
declared that the conduct must, accordingly, beedaded. Despite these declarations,

counsel for the appellants submits that, in eade,cthe Tribunal did have regard to the
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appellant’s conduct. It did so by relying on teahduct, in part, as a reason for concluding

that the appellant was not a refugee.

The central issue in these cases is, then, whethethese circumstances, the
appellants’ conduct could be and was taken intowacby the Tribunal when it determined
that they were not refugees. In our view such oohdould not lawfully be brought into
account. It may be accepted that the catalysttHerintroduction of section 91R(3) was
decisions of this Court which held that a personld¢ddecome a refugee as a result of
conduct, deliberately engaged in in Australia,ttoaat the adverse attention of the authorities
in his or her country of origin. In this way, arpen who was not otherwise a refugee could
become a refugesur place Section 91R(3) was intended to and does reguich conduct
to be disregarded when assessments are being nitadenot (although it could have been)
confined in its terms to conduct which may rendgreason a refugesur place Decision
makers are, subject to the proviso in paragraphréguired to disregard “any” conduct in
Australia by an applicant. The conduct is to berelfjarded in determining “whether” an
applicant has a well-founded fear of persecutiaraf@€onvention reason. The conduct may
suggest that such a fear is or is not well-foundedeither case it must be disregarded. If the
Tribunal brings the conduct into account it wilintavene s 91R(3).

It may be, in a particular case, as Driver FM waiaded to accept ii5ZIBK and
SZGDA, that a distinction might be drawn, for the purmos# s 91R(3), between an
applicant’s conduct and the reason or reasons fochathat conduct has occurred. It is
arguable that the Tribunal is only bound to disrdghe conduct. It may be able to rely on
the motivation for the conduct for the purpose ofstering or undermining the applicant’s
credibility. Such a distinction may not easilydrawn in many cases. In none of the present
cases did the Tribunal either expressly or by iogtion seek to draw this distinction. A
decision on whether or not such a distinction maydbawn for the purposes of s 91R(3)

should await a case in which the point is raised.

A second question which does not arise on thegeadp and need not be resolved is
whether s 91R(3) is enlivened only when an apptisaeks to rely on his or her conduct in
Australia to support a claim to be a refugee. &heay be cases in which the decision maker

becomes aware of relevant conduct from other seurdéne evidence may be prejudicial to
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an applicant who will not seek to rely on it. Evem it is arguable that s 91R(3) will be

engaged and will require the decision maker toedigrd the evidence.

SZIGV

In SZJGV, the Tribunal’s principal reason for atjeg the appellant’s claim was that
it did not believe that he had practised Falun GamgChina or had been questioned,
interrogated or harassed by authorities by reas@uah practise. The Tribunal considered
evidence, adduced by the applicant, about his ipeaf Falun Gong in Australia. It
concluded that the appellant had engaged in FalangGactivities in Australia for the
purpose of establishing that he was a Falun Goagtigioner both in China and Australia.
The Tribunal acknowledged that it was bound, b} R(3), to disregard the evidence. Had it
stopped there, no issue of jurisdictional error lddoave arisen. The Tribunal, however,
when explaining its reasons for rejecting the dppék claim to have been a Falun Gong
practitioner in China reliedinter alia, on the appellant’s “recent attempts to constaict
profile of a Falun Gong practitioner for himself§ andermining the credibility of his claim
to have practised Falun Gong in China. In the iahately following paragraph, the Tribunal
makes the contradictory statement that it disrezghrthe appellant’'s Falun Gong related
activities in Australia. Both statements cannotcbaect. Having regard to the Tribunal’s
reasons as a whole, we think it more likely thahthat the Tribunal did have regard to the
appellant’s conduct in Australia, if only for thenlted purpose of assessing the credibility of
his claim to have been a Falun Gong practitioneClina and to have suffered persecution
for having done so. In doing so, the Tribunal cavened s 91R(3). It thereby made a
jurisdictional error. This appeal should be allowe

SZJIXO

SZJXO also claimed to have been arrested andn@etam China because of his Falun
Gong related activities. He gave evidence to thkeuhal that he had practised Falun Gong
in Australia and had engaged in Australia in prsta@gainst attempts to suppress Falun Gong
activities in China. The Tribunal determined tlia¢ appellant had not been involved in
Falun Gong activities in China and had not beeested and detained for that reason. It held
that s 91R(3) required it to disregard the evideralating to the appellant’s conduct in
Australia. The Tribunal did not have regard to #ppellant’s conduct in Australia for the
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purpose of deciding whether or not he had practiz@dn Gong in China before coming to
Australia. It did, however, have regard to his dwct in Australia for the purpose of
determining that there was no reason to believehthavould be persecuted by reason of his
Falun Gong activities should be return to Chinasald that the nature of and the motives for
the appellant’s contacts with the Falun Gong movente Australia was one of its reasons
for concluding that he would not have any significenvolvement with Falun Gong on his
return to China. This finding was one of the reesgiven by the Tribunal for determining
that the appellant was not a refugee. The Tribuhak brought into account, to the
appellant’s detriment, his conduct in Australia whaetermining whether he had a well-
founded fear of persecution should he return ton&hi The Tribunal thereby contravened
s 91R(3). In doing so it made a jurisdictionaloerr Leave to appeal should be granted. The

appeal should be allowed.

SZKBK

SZKBK claimed to have been a member of a Severdip Rdventists Church in
China and that she had attended a Christian churc®ydney on a few occasions after
arriving in Australia. She claimed to fear perdemuon return to China by reason of her
membership of a Christian church. The Tribunalcbated that there was no real chance of
her being persecuted by reason of her religiougfsedbn her return to China. The principal
reason for this conclusion was that the appellaas wot a committed Christian. The
Tribunal was led to this conclusion by a numbefagfors including the appellant’s failure to
attend church regularly in Australia and her falup take any active steps to locate a
Seventh Day Adventists Church in Australia. Havseg out these reasons and its conclusion
the Tribunal then said that it disregarded the Bapigs conduct in Australia because it was
satisfied that her limited contact with the Chastichurch in Australia had occurred in order

to strengthen her claim to be a refugee.

Had the Tribunal made its findings in relationtihe appellant’s conduct in Australia,
then applied s 91R(3) and thereafter paid no regatidat conduct in its reasons, it would not
have fallen into error. This, however, is not whadlid. It expressly relied on conduct in
Australia in determining that the appellant was nat active Christian and would not,
therefore, face a real chance of persecution shsiddreturn to China. Only after these

findings had been made was the relevance of s 91ie¢®gnised and the statement made
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that the Tribunal disregarded the applicant’s cahdao Australia. The Tribunal did not,

however, then return to the earlier analysis amicier whether or not it should be reviewed,
given that certain evidence, originally relied @aras no longer to be taken into account. We
are not persuaded, notwithstanding the Tribunatseded disregard of the appellant’s
conduct in Australia, that the Tribunal did act accordance with the requirements of
s 91R(3). On the contrary, its reasons stronglygest that the appellant’s conduct in
Australia was taken into account for the purposedefermining her application to the

Tribunal. The Tribunal erred in law. The appdaldd be allowed.

DISPOSITION

Counsel for the Minister did not contend that, revfethe Tribunal had contravened
s 91R(3) in any case, its decision could, nonetiselee upheld because it was independently

supportable by reason of other findings.

The two appeals (in SZIGV and SZKBK) should beve#ld. The application for
leave to appeal (in SZJXO) should be granted aadafipeal allowed. In each appeal there
should be an order remitting the matter to the dnd, differently constituted, to be heard

and determined according to law.
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