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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is a review of a decision made by a delegateeoMinister for Immigration and
Citizenship on [date deleted under s.431(2) ofMingration Act 1958 as this information
may identify the applicant] December 2010 refusangapplication by the applicants for
Protection (Class XA) visas. The applicants watfied of the decision under cover of a
letter dated [December] 2010 and the applicatiomdeiew was lodged with the Tribunal on
[January] 2011. | am satisfied that the Tribures furisdiction to review the decision.

The first-named applicant last arrived in Austrgiid May 2004 travelling on a French
passport in the name [Alias A]. He claims, howeteibe [Mr B], a citizen of Algeria. The
second-named applicant, his de facto partnerciszen of [Country 1] who last arrived in
Australia as a student [in] January 2009. Thealthmmed applicant is their daughter, born in
Australia [in] October 2009.

The first and second-named applicants applied foteletion (Class XA) visas [in] August
2009. The third-named applicant was added to pipécation after her birth in accordance
with regulation 2.08 of the Migration Regulatior89% (the Regulations). [In] July 2011 the
applicant’s representative informed the Tribunak tine first and second-named applicants
had had a second child [in] June 2011. Howevecesshe was born after their application
was decided, she was not included in the decisioleureview and the Tribunal has no
jurisdiction in relation to her.

RELEVANT LAW

In accordance with section 65 of tlkegration Act 1958 (the Act), the Minister may only
grant a visa if the Minister is satisfied that tmgeria prescribed for that visa by the Act and
the Migration Regulations 1994 (the Regulations)ehaeen satisfied. The criteria for the
grant of a Protection (Class XA) visa are set nwgaction 36 of the Act and Part 866 of
Schedule 2 to the Regulations. Subsection 36(&)eAct provides that:

‘(2) A criterion for a protection visa is that tepplicant for the visa is:

(a) a non-citizen in Australia to whom the Ministesatisfied Australia
has protection obligations under the Refugees Quioreas
amended by the Refugees Protocol; or

(aa)  anon citizen in Australia (other than a ntizen mentioned in
paragraph (a)) to whom the Minister is satisfiecs#alia has
protection obligations because the Minister hastsuttial grounds
for believing that, as a necessary and foreseealgequence of the
non citizen being removed from Australia to a reicgj country,
there is a real risk that the non citizen will guf§ignificant harm; or

(b) a non-citizen in Australia who is a memberhd same family unit as
a non-citizen who:

0] is mentioned in paragraph (a); and

(i) holds a protection visa; or



(© a non citizen in Australia who is a memberhaf same family unit as
a non citizen who:

) is mentioned in paragraph (aa); and
(i) holds a protection visa.’
Refugee criterion

Subsection 5(1) of the Act defines the ‘Refugeesveation’ for the purposes of the Act as
‘the Convention relating to the Status of Refugdmse at Geneva on 28 July 1951’ and the
‘Refugees Protocol’ as ‘the Protocol relating te 8tatus of Refugees done at New York on
31 January 1967’ Australia is a party to the Coio® and the Protocol and therefore
generally speaking has protection obligations tsqes defined as refugees for the purposes
of those international instruments.

Article 1A(2) of the Convention as amended by thetétol relevantly defines a ‘refugee’ as
a person who:

‘owing to well-founded fear of being persecutedreasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.’

The time at which this definition must be satisfiethe date of the decision on the
application:Minister for Immigration and Ethnic Affairsv Sngh (1997) 72 FCR 288.

The definition contains four key elements. Fitlsge applicant must be outside his or her
country of nationality. Secondly, the applicantsiiear ‘persecution’. Subsection 91R(1) of
the Act states that, in order to come within thénigon in Article 1A(2), the persecution
which a person fears must involve ‘serious harnth®person and ‘systematic and
discriminatory conduct’. Subsection 91R(2) stales ‘serious harm’ includes a reference to
any of the following:

(a) a threat to the person'’s life or liberty;

(b) significant physical harassment of the person;

(c) significant physical ill-treatment of the person;

(d) significant economic hardship that threatens threqrés capacity to subsist;

(e) denial of access to basic services, where the ldibinéatens the person’s capacity to
subsist;

() denial of capacity to earn a livelihood of any kimdhere the denial threatens the
person’s capacity to subsist.

In requiring that ‘persecution’ must involve ‘systatic and discriminatory conduct’
subsection 91R(1) reflects observations made bytistralian courts to the effect that the
notion of persecution involves selective harassméatperson as an individual or as a
member of a group subjected to such harassran(Yee Kin v Minister for Immigration
and Ethnic Affairs (1989) 169 CLR 379 per Mason CJ at 388, McHugh428). Justice
McHugh went on to observe @han, at 430, that it was not a necessary elementeof th
concept of ‘persecution’ that an individual be Waim of a series of acts:
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‘A single act of oppression may suffice. As lorggtiae person is threatened with
harm and that harm can be seen as part of a colisgstematic conduct directed for
a Convention reason against that person as anduodivor as a member of a class, he
or she is “being persecuted” for the purposes ®Qhnvention.’

‘Systematic conduct’ is used in this context nathie sense of methodical or organised
conduct but rather in the sense of conduct thabigandom but deliberate, premeditated or
intentional, such that it can be described as s8eéharassment which discriminates against
the person concerned for a Convention reasonviseaister for Immigration and

Multicultural Affairsv Haji Ibrahim (2000) 204 CLR 1 at [89] - [100] per McHugh J
(dissenting on other grounds). The Australian tobiave also observed that, in order to
constitute ‘persecution’ for the purposes of thegmtion, the threat of harm to a person:

‘need not be the product of any policy of the goweent of the person’s country of
nationality. It may be enough, depending on theuchstances, that the government
has failed or is unable to protect the person ®stjan from persecution’ (per
McHugh J inChan at 430; see als@pplicant A v Minister for Immigration and

Ethnic Affairs (1997) 190 CLR 225 per Brennan CJ at 233, McHugh258)

Thirdly, the applicant must fear persecution ‘feasons of race, religion, nationality,
membership of a particular social group or polltmainion’ Subsection 91R(1) of the Act
provides that Article 1A(2) does not apply in redatto persecution for one or more of the
reasons mentioned in that Article unless ‘thateaas the essential and significant reason, or
those reasons are the essential and significaswmeafor the persecution’ It should be
remembered, however, that, as the Australian ctants observed, persons may be
persecuted for attributes they are perceived te loawpinions or beliefs they are perceived
to hold, irrespective of whether they actually gsssthose attributes or hold those opinions
or beliefs: se€han per Mason CJ at 390, Gaudron J at 416, McHug3Z&Minister for
Immigration and Ethnic Affairsv Guo (1997) 191 CLR 559 at 570-571 per Brennan CJ,
Dawson, Toohey, Gaudron, McHugh and Gummow JJ.

Fourthly, the applicant must have a ‘well-foundésiir of persecution for one of the
Convention reasons. Dawson J sai€han at 396 that this element contains both a
subjective and an objective requirement:

‘There must be a state of mind - fear of being @auged - and a basis - well-founded
- for that fear. Whilst there must be fear of lggpersecuted, it must not all be in the
mind; there must be a sufficient foundation fort tiear.’

A fear will be ‘well-founded’ if there is a ‘reahance’ that the person will be persecuted for
one of the Convention reasons if he or she retiarhgs or her country of nationalit@Zhan

per Mason CJ at 389, Dawson J at 398, Toohey J7atMcHugh J at 429. A fear will be
‘well-founded’ in this sense even though the pasilof the persecution occurring is well
below 50 per cent but:

‘no fear can be well-founded for the purpose of@oavention unless the evidence

indicates a real ground for believing that the mayit for refugee status is at risk of

persecution. A fear of persecution is not wellfded if it is merely assumed or if it
is mere speculation.’ (s&€auo, referred to above, at 572 per Brennan CJ, Dawson,
Toohey, Gaudron, McHugh and Gummow JJ)
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Complementary protection criterion

An applicant for a protection visa who does not intlee refugee criterion in paragraph
36(2)(a) of the Act may nevertheless meet the cemphtary protection criterion in
paragraph 36(2)(aa) of the Act, set out abovegriicant harm’ for the purposes of that
definition is exhaustively defined in subsectior{Z3%) of the Act: see subsection 5(1) of the
Act. A person will suffer ‘significant harm’ if &y will be arbitrarily deprived of their life, if
the death penalty will be carried out on them dhéy will be subjected to ‘torture’ or to
‘cruel or inhuman treatment or punishment’ or teddading treatment or punishment’. The
expressions ‘torture’, ‘cruel or inhuman treatmenpunishment’ and ‘degrading treatment
or punishment’ are further defined in subsectidh) f the Act.

Member of the same family unit

As set out above, paragraphs 36(2)(b) and (c)eofitt provide a further alternative if an
applicant is a member of the same family unit asm@&citizen mentioned in paragraph
36(2)(a) or (aa) who holds a protection visa. #uaben 5(1) of the Act provides that one
person is a ‘member of the same family unit’ astla@oif either is a member of the family
unit of the other or each is a member of the famiiit of a third person and that ‘member of
the family unit’ has the meaning given by the Ragjohs for the purposes of the definition.

CLAIMS AND EVIDENCE

The applicant named first on the cover sheet (refieto in these reasons for convenience as
‘the applicant’) and his de facto partner made gjpedaims under the Refugees Convention
as amended by the Refugees Protocol. Their daughaimed to be a member of their family
unit and her application was combined with theplaations as permitted by the
Regulations.

The Tribunal has before it the Department’s fileFR2D09/11186%elating to the applicant.
The applicant appeared before the Tribunal to giwdence and present arguments

[in] March 2011. The Tribunal was assisted byraerpreter in the Arabic and English
languages. The applicant was represented by |tiegistered migration agent. [This
migration agent] attended the hearing.

The applicant’s original application

The applicant claims to be an Algerian nationaly BJ, born on [date deleted: s.431(2)] in
[Town 2] in Algeria. In his original applicatioretsaid that he had completed six years of
primary school and one year of secondary schoAdlgeria and that he had worked as a shop
assistant in [Town 2] from 1997 until 2003.

The applicant first arrived in Australia [in] Ocb2003 travelling on a French passport in
the name [Alias A], born on [date deleted: s.43JLi§{2)Town 3] (see the copies of pages
from that passport at folios 88 and 90-92 of thedament’s file). His passport was
examined on arrival and no irregularities were clet® He was interviewed and maintained
that he intended a genuine visit. He applied fafl was granted further visitor visas in that
identity enabling him to remain until [April] 2004e left Australia [in] April 2004 and he
said in his protection visa application that he tradlelled to [Country 4] in order to apply for
a working holiday-maker visa offshore. He returt@dustralia travelling on that visa on
[May] 2004. He remained in Australia unlawfullytexfthat visa expired [in] May 2005.
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In a statement accompanying his original applicatiee applicant said that he recalled very
little about his parents but that he clearly remeral his anti-government feelings and
officers coming to his home to take his father érexgtly. He said that in 1990 his father had
been shot and killed by the authorities and thd9@1 his mother had died during attacks in
Algeria. He said that his older [brother] had wexko support him. The applicant said that
when he had been 16 or 17 he had been depressedntbscared. He said that he had been
ideal bait for the many fundamentalist Salafistugr®in Algeria. He said that he had become
involved in potentially dangerous groups and tleah&d been taken to the police station on a
few occasions for questioning.

The applicant said that his maternal uncle had #w#rhe had been brainwashed by the
fundamentalists and had arranged for him to travélustralia on the passport of his cousin,
[Alias A]. He said that after he had come hereasamamed [name deleted: s.431(2)] and
other people in the Algerian community had advisied not to apply for a protection visa.
He said that he had seen an agent whom he nanfedras deleted: s.431(2)] who he said
had advised him to apply for a working holiday-nrakisa offshore.

The applicant said that he had been arrested lguittexd due to psychological instability.

He said that in July 2008 he had met his currerthpg a [Country 1] student, who was now
pregnant with their child. He said that now heldowt return to Algeria because he was in a
relationship with a Buddhist and he was no longeragtising Muslim. He said that his
relationship was not acceptable in Algeria nor Wageligious opinion which he said was
against the practice of Islam. He said that helevalso be detained for having left Algeria
without a passport.

The applicant’s de facto partner’s original applicaion

The applicant’s de facto partner is a citizen ad(i@try 1]. In her original application

(lodged with the Department [in] January 2010) séie that she had completed 12 years of
schooling in [Country 1] in 2003 and that she hatk&d in a clerical capacity for a
[company] in [Country 1] from 2003 until August ZQ0She said that she had come to
Australia [in] October 2007 as a student. She s@tishe had begun a de facto relationship
with the applicant in August 2008 and that they hathild, born in October 2009. The
applicant’s de facto partner said that she coutdetorn to [Country 1] because the applicant
was an Arab and their child was a ‘half caste’ S#id that the [people from Country 1] did
not accept mixed marriages and a mixed marriagagving an Arab was even less
acceptable. She said that they would be discritathagainst and their daughter would be
persecuted at school.

The applicant’s evidence at the Departmental interew

The applicant was interviewed by the primary decianaker in relation to his application
[in] October 2009. He maintained that he had d®®n in Algeria. The primary decision-
maker referred to the fact that, as set out abskien the applicant had arrived in Australia
he had said that he was a citizen of France, lotinat country. The applicant said that his
cousin was a French citizen and he had used hsréeyassport to travel to Australia. He
said that the photograph of him in the passporthimsousin’s photograph and that they
looked very similar. He said that he had obtaiteddocuments he had produced in
evidence of his claimed identity from his brotheilgeria.
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The primary decision-maker noted that accordingre of the documents which the
applicant had had with him when he had first adiireAustralia his father’'s name was
[name deleted: s.431(2)] and his mother's name[nawe deleted: s.43192)]. She noted
that the birth certificate which he had producegrnoof of his claimed identity likewise gave
his father’'s name as [name deleted: s.431(2)] adhbther's name as [name deleted:
s.431(2)]. The applicant said that these were comnames in Algeria. The primary
decision-maker noted that the applicant had alemeg a bank account in Australia in the
name [Alias A]. The applicant said that he hadydradd to produce his French passport to
open this bank account.

The applicant said that his uncle had sent himustralia because he had had no future in
Algeria. He said that if his elder brother hadked more like his cousin his elder brother
might have been sent here instead. He said thilaattime in Algeria everybody had wanted
to go. He said that he had been able to go angnigrFrance. He said that they had
planned for him to go to Australia because it wesftirthest place for him to go.

Asked why he had not been able to remain in Algér@aapplicant said that his older brother
had seen what had happened to their father anthbagdht that it was very possible that he
(the applicant) was going to end up like his fathEne applicant said that his father had been
a Salafist and he had been killed by the governmietsaid that there had been a Salafist
mosque in his street. Asked if the group with vathes father had been involved had had a
name the applicant said that he did not know thiéiged motivation but that the group had
been called FIS.

The applicant said that he had not really beenluagbhimself because of his age but they
had already been putting him on their files. He saat the people at the mosque had treated
him like a son and his older brother had noticesl tiHe said that he had not really stopped
associating with this group before he had left Akéut he said that the more he had seen
the less he had been interested. He said, howéathe had had to keep going. He said
that at the mosque they would just sit and talle. sklid that he had been 18 when he had left
Algeria and that he had not gone to the mosqualdfout a month before he had left because
he had had to meet his cousin elsewhere.

Asked about his claim that he had been taken tpdkiee station for questioning the

applicant said that the police would sometimes takeor his brother or some other
neighbours in the same situation and warn thentrgritd get information from them. He

said that he had been kept at the police statioa few hours. He said that he had never
been charged with anything nor had his brothers.s&ld that he had been taken to the police
station five or six times between the age of 14 Hnd The applicant said that his older
brother was still in [Town 2] and he had still t@&en charged with anything.

Asked why he could not return to Algeria the apgticsaid that he had escaped. He said that
he would be in a situation where he had to takessid’he primary decision-maker noted that
the applicant’s brother was still living in [Towr. ZThe applicant said that he did not talk to
his brother much but his brother might be takirfgsi He said that if he went back to

Algeria he would be arrested and if they knew altsifather and his family past he would
definitely be abused. He said that if he went damke the FIS who lived in the area would
definitely put him in a situation to take sidestwihem. He said subsequently that if he went
back he would be forced to join the army for thyears and he would be put in the front line
to fight against the Mujahideen. He said thahéyt asked him to join he would definitely try
to escape again.
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Asked why he had not applied for protection whetm&e first arrived in Australia he said
that he had been told that he must not get arréstibe airport. He said that he had wanted
to apply but he had been told by people here thahight be sent back. Asked if he feared
persecution for any other reason he said that lsemaaried to a Buddhist woman. He then
said that they were not married. He said thatdeeriot returned the passport which he had
used to travel to Australia to his cousin as hedianined in his original application. He said
that he had lost the passport and all the docunvgmith he had had when he had come to
Australia when he had moved house.

The applicant said that it would be impossibleHion to go back to where he came from in
Algeria and to say that he had no belief. He Haad he would be an unbeliever or someone
who had converted from the faith and he was matoeth unbeliever. He said that this
would make it legal for them to kill him becauseviiuld be ‘adultery and stuff like that'.
The applicant’s representative submitted that g@ieant’s child would not automatically
become a [Country 1] national because under [Cguijtiaw it was only children with a
[Country 1] father who became [Country 1] nationajbirth.

The applicant’s evidence at the hearing before me

At the hearing before me the applicant’s represmetaaid that the applicant’s wife did not
intend to give evidence. | asked the applicanttivrehe had had the assistance of an
interpreter when he had prepared his original appbn to the Department of Immigration
for a protection visa. The applicant said thahhd filled in the application with the
assistance of his representative who understooliérade said that so far as he was aware
all the answers in that application were correct @@mplete. He said that the statement
accompanying his original application had not besad back to him in his own language.
He said that he understood what was in that statebezause he had read it in English. He
said that the statement accurately reflected hisnd for refugee status.

| noted that in his statement the applicant had &t after he had arrived in Australia he
had been arrested and acquitted due to psychologstability. The applicant said that he
had been a victim in that incident. He said theahlhd been hit by a security guard in a pub
and when he had tried to hit the security guardk lae security guard had arrested him and
had called the police to detain him. He confirnteat he had had to appear in court and that
he claimed he had been acquitted due to psychealogistability. The applicant said that he
had been an alcoholic and he used to harm himself.

The applicant confirmed that he had been chargéddasisaulting the security guard. He said
that he had been told that the two security guasttswhom he had had a problem had
resigned from that company and did not want to appecourt. He said that this had been
why he had been acquitted on the same day. bphetapplicant that this suggested that the
charge had simply been dismissed. The applicadhtisat the reason was that the two
security guards had not appeared in court andthégde had been having some
psychological problems. He said, however, thatdunever sought treatment nor had he
been hospitalised for his psychological problems.

The applicant confirmed that he claimed to be [Nirli®rn on [date deleted: s.431(2)] in
[Town 2] in Algeria. | noted that in support oshilaimed identity he had produced copies of
a birth certificate issued [in] May 2009 and a @iedte of Residence issued [in] May 2009.

| asked the applicant if he had any other evidarides claimed identity and he said that he
did not.
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| asked the applicant what he feared would happéin if he went to Algeria. The
applicant said that when he had left Algeria he Ibeeh very close to the age at which he
would have been required to do his military servieke said that if he went back to Algeria
now he would be arrested, first because he hadlgéria illegally and second because he
had not done his military service when he had d&eyears old. The applicant said that,
after he had been arrested for not doing his mylisarvice they would find out his identity,
his family history and who his father and mothed baen. He said that his father had been
one of the first people who had been killed byrégime after the military Islamic group or
movement had started in Algeria. He said thatdeeldeen being watched by them and he
had managed to leave Algeria without them knowingua it. He said that this would cause
him a problem as well.

The applicant said that his father had not beealred in politics but his father had been
hoping that there would be Islamic rule in Algesize day and he had been a member of the
FIS, the Islamic Salvation Front. The applicantl $hat he had been very young at the time
and he had not been aware of what had been goinglersaid that his brother had given him
an understanding of what had been going on. Hkthkat his father had been one of the most
important members of FIS in [Town 2], not politigalbut he had been one of those people
who had been enthusiastic about Islamic rule ireAfy He said that, according to what had
been explained to him, his father had not hadipaliprinciples, he had had religious
principles. He said that his father had been veligious and had been one of the first
people who had been killed, even before the seetaadions. He said that his father had
been well-respected by the leaders of FIS and bad bne of the biggest supporters of that
movement.

| asked the applicant why he had not mentionedatieer’s involvement in FIS in the
statement accompanying his original applicatiohe @pplicant conceded that he had not
referred to his father being a member of FIS befdte said that he used to say that his
father had been a Salafist. | noted that he hadaid this in his original application either.
All he had said had been that his father had bbenhand killed by the authorities. The
applicant said that his father had been killed pratest held by FIS in [Town 2].

| put to the applicant that he had not said thighestatement accompanying his original
application. The applicant said that when he lefichis country he had not been fully aware
about such information because he had just wantsthy away from his country and what
had happened in the past. He said that when hedmad here he had started talking to his
brother and he had asked his brother to give himesiaformation about his father. He said
that this had not happened when he had first comaustralia: it had only happened

recently. He said that when he had first comeustralia all he had known had been that his
family had not had a good relationship with theig@br with the government.

| put to the applicant that what he had said instiaement accompanying his original
application had been that his uncle had decidegnaol him out of Algeria because he had
been ideal bait for the many fundamentalist Salgfisups in Algeria. The applicant said
that they had a lot of mosques in [Town 2] buthe $treet where he had lived there had only
been one small mosque. He said that after hiefdthd passed away the people at this
mosque had treated him like their son and theyt&iaght him that this government was
unlawful and that they had to get rid of this goweent.

The applicant said that he had been programmeavtysor that he had been raised in this
way of thinking. He said that he had left schddd aery early age and he had been spending
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most of the time in thiswusalla or small mosque. He said that he had been likember

and they used to teach him that this regime wanamy and that they had to get rid of it.

He said that it had been obvious that the regintebegn his enemy because they had killed
his father. He said that he had just been lisgetorwhat they had taught him in this mosque.

| asked the applicant what problems he claimeditmsédlf had had with the authorities in
Algeria when he had been growing up. The applisaitt that the police had known about
the people who used to go to this mosque. Hetbatcsome of them had been arrested and
some of them had managed to escape. He saidbiinatisnes people would say that this
person had been killed, that this person had beestad or that this person had gone to the
mountains, meaning that they had joined people kdtbbeen fighting the government and
who had been staying in the mountains.

The applicant said that the government had beenmneativat this place represented danger for
them and at the same time they had known that pewagile were against the government and
that the government had not been in control otthentry. He said that they had known that
his time would come but they had been busy witlpfeewho had been more dangerous than
him. He said that at the same time they had hatknow that he was in the queue and that
his turn would come.

The applicant said that he had been staying imibsque and he had been like a servant in
the mosque. He said that he had bought thingsdople in the mosque and sometimes the
police had arrested him illegally and had taken tarthe police station. He said that the
police in Algeria were like criminals. He said tla this time the police had patrolled the
area in two cars, covering their faces. He saadittiey used to call them ‘ninjas’ He said
that they had patrolled the area with machine-ganssting people. He said that they had
sometimes had the bodies of people whom they Hidl kin the cars just to frighten people.
He said that if people saw them take someone irobtieese cars they would assume that
this person would be killed.

| noted that the applicant had said that he had beested. The applicant said that they had
known that his time would come and they had jushbeatching him and leaving him until
his time came. He said that when he had been 18 trey had started giving him serious
warnings. He said that in Algeria it was very etsyget slapped by a police officer and it
was not something that people considered to bgailler something that could not be
tolerated.

| noted again that the applicant had said thataueldeen arrested. The applicant said that
when they arrested you they took you to the pategion but on the way they abused you,
bashed you, spat on you and threatened you. Idelsgiwhen you got to the police station
they put you in a room or something like that dmelytleft you there. He said that they left
you there for an hour or two hours in a dark rooith & very bad smell and then they came
to you to question you. He said that after thaytreleased you. He said that after the third
time this had happened to him he had been fediaighis heart was going to stop when he
had seen the police.

The applicant said that in Algeria they had thegeohnd they also had the national security.
He said that most of the officers whom you sawhengtreet were the national security. He
said that you rarely saw police officers. | askeelapplicant if the people who had arrested
him had been from the police or the national séguiThe applicant said that in Algeria they
just called them ‘the government’ He said thaythsed to think that these people were the
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police but they had actually been the national sgcuHe said that in Algeria they called
people who carried arms ‘the government’ He da&d sometimes you would see people
with ‘national security’ written on their uniforms cars with police written on them.

The applicant said that the people whom they usedlt ‘ninjas’ sometimes used plain cars
and sometimes used police cars. He said thatdheadithink there was a difference between
the police and national security. | put to thelmapt that he had just told me that they had
rarely seen police officers and that most of tHeeifs they had seen on the street had been
from the national security. The applicant said thlaen he had been in Algeria the streets
had been full of these national security. He coméd that he had in fact known that they
were from the national security and he said thatpiople who had arrested him had been
from the national security. He said that this hadn printed on their uniforms.

| asked the applicant why he had said in his statdrtihat he had been arrested by the police.
The applicant said that he had thought that they we same. | put to him that he had just
told me that they had been from the national sgcarid that they had had ‘national security’
written on their uniforms. The applicant said ttiety used to think that the police was the
national security. He said that all he wantedaypwsas that there was no difference between
the police and the national security. He said tihey used to do the same work that the
police used to do: they stopped cars and they @ueidlentity cards. | put to the applicant
that he had said that he hardly ever saw the poli¢e applicant said that they had had
‘national security’ printed on their uniforms bty had been driving cars with police

written on the cars. He asked how one could diffeate between the two.

| put to the applicant that he had been differ¢imgabetween the two. He had told me that
he had known that these people were national $gdecause they had had ‘national
security’ written on their uniforms. The applicaatid, laughing, that he had really only just
realised the difference now. | put to him thaid dot believe this. | put to him that if he had
grown up in this environment where he had beemgdgie national security all the time, he
would have been very clear about the difference/éen the national security and the police
and he would not have used the word police to teféne national security.

| put to the applicant that it appeared to me thsevidence had undergone very great
changes since the Departmental interview. | pliinothat it appeared that he had decided to
invent a lot of new claims in an attempt to makegroblems in Algeria much more
significant. | put to him that he had claimed orally that he had sometimes been taken
down to the police station for a few hours for dissng but now he was claiming that he

had been taken to the police station by the naltmeaurity.

The applicant said that by way of response thatateno problem if | wanted him to call

them police or if | did not want him to mention teem ‘national security’. He said that last
night he had been thinking about his situation i@ealling things that had happened to him
in the past. The applicant laughed again. |@uiim that this was a serious matter. It was a
hearing in relation to his application for a prdiee visa. | put to the applicant that it was

not a matter of what | preferred to call these pedpwas what he had called them. | put to
him that he had never mentioned the national sigdoeifore the hearing. The applicant said
that last night when he had started recalling thiingm the past he had realised that they
were the national security. He said that sometitheg did not wear uniforms: they just

wore plain clothes. He said that he had neverghbtihat there was a difference between the
police and the national security because theydigsthe things that the police did.
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| asked the applicant whether there were any git@lems which he feared he would have
if he went to Algeria apart from the problems haroled he would have because he had
evaded military service and the problems he claieediould have because of his father’'s
involvement in FIS and his own involvement in agfiat mosque. The applicant said that he
was now in a relationship with a Buddhist girl wdlid not believe in God or anything and
they had a [child] and they were expecting anothéd in about three months. He said that
there was a huge difference between his religi@liefis now and back then. He said that
apart from the problems he was going to have ghgovernment he was going to have
problems with people. He said that in Algeria @9 gent of the population were Sunni
Muslims. He said that even Christians were hapiradplems in Algeria and they were just
hiding themselves in the mountains. He said tiay tvould think that he was not married to
this girl because it was not allowed in their religto get married to a Buddhist girl.

| noted that on the evidence before me the appl@aa his de facto partner were not
married. The applicant said that it was not alldwe have a relationship with a girl without
being married to the girl. He said that he coiddabout this and tell them that he was
married to the girl but the problem was that thmtwgas Buddhist. He said that they would
consider his wife an unbeliever, they would conslde an unbeliever because of that
relationship and they would consider his daughéearaunbeliever as well. He said that
anyone who converted from Islam could be killecalgg

| put to the applicant that on the evidence befoeehe had not converted from Islam. The
applicant said that for them, if you led your ldetside Islamic teaching, this would make
you liable to be killed and if you committed adwtgou would also be punished for that. He
said that he had been committing adultery all ifeswith this girl. | put to the applicant that
it was not adultery unless she was married to sometse. The applicant said that in Islam
there was no relationship other than marriage s&i@ that any relationship other than
marriage was regarded as adultery. | put to tipéigmt that it might be prohibited but it was
not regarded as adultery. The applicant saidahptsexual relationship with a girl outside
marriage was regarded as adultery.

The applicant said that they knew that he was rastied to this girl because he had not
fulfilled the marriage requirements. He said tha¢ of the requirements was that she should
be either a Muslim or a person ‘of the Book’, tisatChristian or Jewish. | put to the
applicant that, as | understood it, he and hisadeofpartner had not attempted to get married
at all. The applicant said that he could not m#neygirl legally in this country because he
did not have the documents required for that.kédghe applicant what he meant by this and
he said that he did not even have an identity card.

| noted that he and his partner had managed tetezghe birth of their child. | asked him
why he thought he could not register a marriagee dpplicant said that they had not tried to
have their marriage registered because they di&mmw what was going to happen in the
future. He said that his partner was actuallysiigy to change her name from her family
name to his family name. | put to the applicait tinarriage in this country did not require
the female partner to change their name. Thisnodlding to do with being married. The
applicant said that up until now they had not ttied and they did not have enough
information about this. He said that he was oalkihg about the religious aspect of their
marriage: if they were going to go back to Algehay were not allowed to get married if she
kept her religion and stayed as a Buddhist.
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| asked the applicant if he was saying that nolmatesex outside marriage in Algeria. The
applicant confirmed that this was correct. | asked if he was claiming that there was no
prostitution, for example, in Algeria. The appht@onceded that there was. | asked him
how this could happen if no one had sexual relatmutside marriage. The applicant said
that brothels were protected by the police in AlgeHe said that he knew of a such a place
in [Town 2] which was protected by the police. ut po him that he was telling me that he
would be killed because he had had sexual relabatsde marriage. The applicant said that
he had just told me about the extreme limit of whaght happen to him if he went back to
Algeria.

The applicant said that he thought that they wdiuda very difficult life with no protection.
He said that they would have to live undergrounthaeuit interacting with anyone and their
lives would be in danger. He said that he mighehta ask his partner to weabarga or an
abaya or something just to cover herself and they wdiade legal difficulties as well. The
applicant said that when he had claimed that hddvoei killed he had meant that this might
happen and that he would be living in danger buvag not sure if it was going to happen or
not. He said that 99 per cent of the Algerian pajon were fully convinced that if you

lived in a sexual relationship with a girl withdaging married to that girl it was all right for
you to be killed for that reason.

| put to the applicant, with regard to the situatad his de facto partner, that she was a
national of [Country 1] and that | therefore hacgssess her claims in relation to [Country 1].
| put to the applicant that, because his de faattnpr was a national of [Country 1], on the
basis of the information available to me their daegwas also a national of [Country 1]
[country information deleted: s.431(2)], SectiorDéscrimination, Societal Abuses, and
Trafficking in Persons - Children). | noted thia¢ tapplicant’s de facto partner had said in
her application that she feared that their daughiterld experience some discrimination as a
child of mixed race in [Country 1]. | put to thpmicant that | was not aware of any
information to suggest that there was a real chématetheir daughter would be persecuted
for that reason in [Country 1].

| put to the applicant that if his de facto spowsse to be removed from Australia she would
be removed to [Country 1]. | put to him that thmsant that she would not be accompanying
him. | put to him that on the material before rhe kad no right to go to Algeria and he had
no right to go to [Country 1]. | put to the applit that | was not aware of any information to
suggest that he would be persecuted in Algeriauseche did not practise his religion. |
noted that it was true that, as he had said, Adgees 99 per cent Sunni Muslim, but, as had
been referred to in the decision under reviewathaglable information suggested that
Algeria was one of the more relaxed countries sasaeligious observance was concerned
(‘Algerian moderates fear hardening Islamic laWie Canadian Press, 5 November 2008,
CX213579). The applicant asserted that 250,00pIpdwd been killed for religious reasons
in Algeria.

| referred to the applicant’s claim that he woukdd®etained for having left Algeria without a
passport and that he would be forced to join theydor three years. The applicant said that
he only claimed that he would have to join the afarnjtwo years. | put to him that the
information available to me suggested that he woulg have to complete 18 months’
military service (UK Home OfficeCountry of Origin Information Report - Algeria,

29 March 2010, paragraph 10.01). The applicawt theit it was 24 months but he said that
he was not aware if they had changed the law.
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| put to the applicant that the information avaiéatn me also indicated that people who
evaded their military service by going abroad wagtained on their return, handed over to
the military authorities and sent to carry out thmilitary service. | put to him that the
information available to me suggested that there meaother punishment (UK Home Office,
Country of Origin Information Report - Algeria, April 2004, paragraph 5.104; Australian
Department of Foreign Affairs and Trade (DFAT) Coyrnformation Report No. 177/00,
dated 30 March 2000, CX41263). The applicant 8atlpersonally he thought this was a
punishment. He said that the army consideredatieef as a terrorist and he would be the
son of a terrorist in the army. He asked how he g@ng to join the army which had killed
his father, then he amended this to claim thaathey had killed both his parents. The
applicant said that he had lived all his life wiith family and now he had a family. He asked
how he could leave his family and go to a counthyolv had war and other problems.

| put to the applicant that, as | had explainethatbeginning of the hearing, the definition of
a refugee looked at whether he had a fear of q@@éngecuted for one of five particular
reasons. | put to him that the Algerian Governnvead not requiring him to do military
service because he held a particular politicaliopin | put to him that it was an obligation
which was imposed on everyone (UK Home OffiCeuntry of Origin Information Report -
Algeria, 29 March 2010, paragraph 10.01). The applicaict that in the army there were
people who were assigned to monitoring the bordedsto anti-terrorism forces because they
just wanted to get rid of them. He said that tkegw that he would be against them all his
life because they had killed his parents.

| referred to the applicant’s evidence that hibdathad been involved in FIS and had been
killed in 1990. | put to the applicant that | faui difficult to accept that the authorities in
Algeria would be interested in him because of athdr's involvement 20 years previously in
FIS. The applicant said that he was not of intex@them just because they had killed his
father. He said that it was because he had béssdrto hate them and to be against them
and they were aware of that.

| put to the applicant that he had said to me hiabeliefs had changed completely since he
had left Algeria. | put to him that if he werelirel) me that he would be going to go back to
Algeria and to become involved in a Salafist mositpes | could understand that the
authorities might be interested in him, but he tedisng me that he no longer practised his
religion. The applicant said that he did not cdashimself as a practising Muslim now but
the problem was whether they were going to acdeptor to understand this. He asked what
his situation would be if they tried to harm himtordo something to him. He said that he
feared that he would be in a situation in whichwioaild be unable to defend himself or to
find a way out of that situation.

| indicated to the applicant that | was going tiseéasome information with him and that

| would also write a letter to him after the hegrin relation to this information. | put to the
applicant that, as he was aware, he had traveall@distralia on a French passport in the
name [Alias A], born on [date deleted : s.431(B)[Town 3] in France, although of Algerian
background. | put to him that his passport hadhlge@mined when he had arrived in
Australia and no irregularities had been detected.

| put to the applicant that at the interview witte tofficer of the Department in relation to his
application for a protection visa he had said thatphotograph in his passport was his
cousin’s photograph and that they looked alike. hHe said that he had been able to go
anywhere on this passport but France. The applaarfirmed that this was correct. | put to
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him that the boarding pass which he had had withwhen he had arrived in Australia
indicated that he had begun his journey to AustraliCharles de Gaulle Airport in Paris (see
folio 78 of the Department’s file CLF2009/111869)he applicant agreed.

| put to the applicant that he had been interviewaietthe airport when he had arrived in
Australia. He had said that he and one of hisherstwere French citizens because they had
been born in France and the rest of their family fesidence in France. He had said that he
himself had been living in France for six yeargut to him that [in] January 2004 and
[February] 2004 he had applied for further visit@was stating that his name was [Alias A],
born on [date deleted: s.431(2)], and that he waach citizen. | put to the applicant that
he had said that he had then travelled to [Coufjtig order to be granted a working holiday-
maker visa.

| put to the applicant that he had returned to Aalist [in] May 2004, still travelling on the
French passport and saying that he was [AliasIAlt to him that in his application for a
protection visa he had said that he had returnedrtbnch passport to its owner but that
when he had been were interviewed by the officeheDepartment in relation to his
application for a protection visa he had said Heahad lost it. The applicant said that this
was correct. | put to him that both statementdctaot be correct. The applicant said that
there had been a misunderstanding between himiamdgresentative. He said that he had
in fact lost all his documents.

| put to the applicant that all of this informatiams relevant to the review because | might
conclude on the basis of the evidence before ntehthavas in fact a citizen of France, that
his name was [Alias A], and that he had been barfdate deleted: s.431(2)] in [Town 3] in
France. | noted that the Department had made wmvrederred to as an effective protection
check but this check had merely confirmed that smradyy the name of [Mr B], born on
[date deleted: s.431(2)], was not a French natisesd folio 137 of the Department’s file
CLF2009/111869). | put to the applicant that I sidered it clear on the evidence before me
that [Alias A], born on [date deleted: s.431(2)[Trown 3] in France, was a French national
and that the real question was his true identity.

| put to the applicant that he had maintained snd@alings with the Department that he was
[Alias A]. | put to him that | might conclude thttis was his true identity and that | might
therefore not accept that he was [Mr B], born aat¢ddeleted: s.431(2)] in [Town 2] in
Algeria. | put to the applicant that since he hatimade any claims that he feared being
persecuted for a Convention reason if he returadddnce | might conclude that he was not
a refugee. The applicant said that he understétedsaid that he was Algerian, from
Algeria, that his name was [Mr B] and that he hapl@ned to me the story of the French
passport which he had used to travel to Australia.

| indicated to the applicant that all | had to prdiaat [Mr B] even existed was copies of two
documents | noted that he had said that [AliasvA$ his cousin and that he had borrowed
his cousin’s passport but this passport was veogl@vidence that [Alias A] was a French
national and he had repeatedly maintained thatdse[ias A]. He had only claimed to be
[Mr B] when he had applied for a protection viséhe applicant said that he did not know
what to say. | noted that, as | had indicatedpuidd be writing a letter to him so he and his
representative would have a further opportunitsegpond to this issue.

The applicant’s representative submitted thatoaigi the applicant had not specifically
referred to FIS in the statement accompanying hggnal application for a protection visa,
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he had referred to his anti-government feelingh¢aigh she suggested that this was her
mistake and the statement should have referrduetagplicant’s parents’ anti-government
feelings). She said that she had not gone intaldetith regard to the Salafist movement but
‘it was mentioned further on that it was the Saladroups’.

The applicant’s representative submitted that g@i@ant had been trying to convey that he
had become ‘an orphan of the mosque’ She asgsbdethe word for ‘police’ in Arabic was
usually used to refer to anybody that carried aajer than the army. She submitted that
people did not normally distinguish between thegqeoand the national security. | put to the
applicant’s representative that in his evidenabathearing the applicant had drawn a
distinction between the police and the nationaliggc The applicant’s representative said
that in normal conversation it was the same.

The applicant’s representative submitted that dt Ieen offensive of me to refer to
prostitution in Algeria because she asserted tpécamt had understood this as drawing a
parallel. | put to the applicant’s representativat she might have understood it this way but
that the applicant had claimed in his evidence ybatcould not have sex outside marriage in
Algeria. The applicant’s representative submitteat prostitution was quite different from
the situation of two partners who were not marriegut to her that the applicant was talking
about men have sex with people to whom they wetenaoried. The applicant’s
representative said that this was correct butttiesituation of the applicant’s partner was
quite different from that of a prostitute. | patthe applicant’s representative that | had not
suggested that the applicant’s partner was a puitesti The applicant’s representative denied
that she was submitting that | had insinuatedtti@Bpplicant’s partner was a prostitute.

The applicant’s representative submitted that if weent to a lot of the Islamic countries
where people were stoned they did not necessaitg to be married to commit the offence
of zina in Islamic terms. She submitted that a lot ofgdedad been stoned in Iraq and Saudi
Arabia. | indicated to the applicant’s represameathat if she wished to make this argument
she would have to produce evidence with regartecsituation in Algeria.

The applicant’s representative submitted that tteuchentary evidence did not establish
conclusively that the applicant was [Alias A]. Sh#mitted that if a person had previously
suffered significant trauma it could be consid€tettier the refugee law’ if that person were
to be returned to the place where they had suffeigedficant trauma. She said that she had
had a case like this in the past. | indicatechéodpplicant’s representative that in the first
place this would depend on whether | found thatiyaicant was [Mr B], as he claimed, or
[Alias A], in which case he was a French natiomal &did not have any evidence that he had
been traumatised by anything in France.

The applicant’s representative conceded that ibff@icant’s partner and their daughter were
to be removed to [Country 1] this would not amatanserious harm. She said that this
would be an issue for the Minister. She askedItltntify the basis upon which |
considered that the applicant was more likely taB&ench national rather than an Algerian
national. She repeated that she did not condigeddcumentary evidence to be conclusive
either way. She said that, just because the FrEndbassy had established that there was a
person [with the first name of Alias A] born in R in that particular year, this did not
necessarily indicate that this was the applicantis identity.

| indicated to the applicant’s representative thatquestion was the applicant’s true identity.
| noted that, as | had said, | considered thaethéence was clear that there was a person,
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[Alias A], who was a French national. | noted agiuat the applicant had repeatedly claimed
to be [Alias A] in his dealings with the Departmette had signed applications saying that
this was his identity. | indicated that this whe basis but it was a finding of fact for me to
make. The applicant’s representative submittetittteaapplicant had also signed a document
saying that he was not [Alias A] so the evidence wat conclusive either way. | noted that
this was why | had to make a decision on the issue.

The applicant said that when he had been sayiridnéheas [Alias A] he had not had any
other options. He said that he had been holdipgsaport in the name [Alias A] so he had
not been able to claim to be [Mr B]. He said thathad been fleeing the country for his
safety. | noted that people arrived in Australefalse passports all the time and if this was
detected they admitted to who they really werputlto the applicant again that his passport
had been examined at the airport and it had baerdfto exhibit no irregularities at all. The
applicant said that the passport which he had tes&rdvel to Australia had not been a false
passport and at that time he had not trusted aryyaod he had thought that if they
discovered his true identity they would send hirakd@ [Town 2] which he had not wanted
to happen. He said that he had had to lie absutibntity.

Section 424A letter and response

[In] March 2011 the Tribunal wrote to the applicaim accordance with section 424A of the
Act inviting them to comment on or to respond ta&@e information which the Tribunal
considered would, subject to their comments orarse, be the reason, or a part of the
reason, for affirming the decision under reviewheTInformation in question was
substantially the same as the information discuas#éuke hearing on 22 March 2011 as set
out above.

In a response dated [April] 2011 the applicantjmesentative said that it appeared that the
Tribunal had not tested whether the applicant cbel{Mr B]. She noted that, as referred to
in the Tribunal’s section 424A letter, the applichad said when he had been interviewed at
the airport on his arrival in Australia that he Hegbn living in France for six years (see the
notes at folio 100 of the Department’s file CLF 20011869) and she submitted that the
Tribunal should have asked the applicant basictouressabout Algeria, for example
geographical questions, to establish the likelihtthad he was in fact Algerian and not
necessarily French.

The applicant’s representative said that the apgptibad obtained copies of his family census
certificate, his father’'s and grandfather’s birértficates and his parents’ death certificates.
She submitted that these confirmed verbal evideneéded by the applicant but they did

not necessarily confirm that the applicant wasabttyMr B]. She did not submit these
documents, saying that they would only be trandlated submitted if the Tribunal required
them. She also said that the applicant had agceeddertake DNA testing to establish that
his siblings were in Algeria and to provide evideiigat they were of Algerian nationality.
She said that she would await the Tribunal’s ‘instions’ if it was believed that a DNA test
would assist the applicant.



86.

87.

88.

89.

90.

FINDINGS AND REASONS
The applicant’s claims

| accept that, as Beaumont J observeldandhawa v Minister for Immigration, Local
Government and Ethnic Affairs (1994) 52 FCR 437 at 451, ‘in the proof of refugysad, a
liberal attitude on the part of the decision-makezalled for’. However this should not lead
to ‘an uncritical acceptance of any and all allexyet made by suppliants’. As the Full Court
of the Federal Court (von Doussa, Moore and Saek¥il) observed i@hand v Minister for
Immigration and Ethnic Affairs (unreported, 7 November 1997):

‘Where there is conflicting evidence from differesaturces, questions of credit of
witnesses may have to be resolved. The RRT isegitied to attribute greater
weight to one piece of evidence as against anadinerfo act on its opinion that one
version of the facts is more probable than anotfoithg Minister for Immigration
and Ethnic Affairs v Wu Shan Liang (1996) 185 CLR 259 at 281-282)

As the Full Court noted in that case, this statdméprinciple is subject to the qualification
explained by the High Court Minister for Immigration and Ethnic Affairs v Guo (1997)

191 CLR 559 at 576 per Brennan CJ, Dawson, TodBaydron, McHugh and Gummow JJ
where they observed that:

‘in determining whether there is a real chance émag¢vent will occur, or will occur
for a particular reason, the degree of probahiligt similar events have or have not
occurred for particular reasons in the past isveeiein determining the chance that
the event or the reason will occur in the future.’

If, however, the Tribunal has ‘no real doubt’ tktizé¢ claimed events did not occur, it will not
be necessary for it to consider the possibility ttsafindings might be wrongvlinister for
Immigration and Multicultural Affairsv Rajalingam (1999) 93 FCR 220 per Sackville J (with
whom North J agreed) at 241. Furthermore, as tiiedourt of the Federal Court
(O’Connor, Branson and Marshall JJ) observeldapalapillai v Minister for Immigration

and Multicultural Affairs (1998) 86 FCR 547 at 558-9, there is no rule ghdgcision-maker
concerned to evaluate the testimony of a personaldims to be a refugee in Australia may
not reject an applicant’s testimony on credibiitpunds unless there are no possible
explanations for any delay in the making of clamn$or any evidentiary inconsistencies.
Nor is there a rule that a decision-maker must adfabsitive state of disbelief’ before
making an adverse credibility assessment in a esfugse.

In the present case, as | put to the applicartarcourse of the hearing before me, | consider
that he changed his evidence very significantlhancourse of the processing of his
application. In his original application, althoulga mentioned officers coming to his home

to take his father frequently and said that hiedahad been shot and killed by the authorities
in 1990, he did not mention that, as he claimeti@hearing before me, his father had been
one of the most important members of the FIS, stkalic Salvation Front, in [Town 2] and
that his father had been killed in a protest hgldFts in [Town 2].

The applicant conceded at the hearing before nménethaad not mentioned in the statement
accompanying his original application for a proi@tivisa that he claimed that his father had
been a member of FIS. He said that he used tthaayis father had been a Salafist but, as

| noted, he did not say this in his original apalion either. | accept that the applicant said at
the Departmental interview that his father had be&alafist and that the group with which
his father had been involved had been called FiS tansider that if the applicant’s father
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had in fact been one of the most important memdiiettse FIS in [Town 2], and if his father
had been killed in a protest held by FIS in [ToWyna& he now claims, he could have been
expected to have mentioned this in the statemeanaganying his original application.

The applicant said that when he had first comeust/alia all he had known had been that
his family had not had a good relationship with plodice or with the government. He said
that when he had come here he had started tal&ihis torother and he had asked his brother
to give him some information about his father. dded that this had not happened when he
had first come to Australia: it had only happenecently. However this does not explain
why he did not mention his father’s claimed membgref FIS in his original application.

The applicant’s representative submitted that algihahe applicant had not specifically
referred to FIS in the statement accompanying hggnal application for a protection visa he
had referred to his anti-government feelings (altdfoshe suggested that this was her mistake
and the statement should have referred to thecgmpls parents’ anti-government feelings).
She said that she had not gone into details wghrreto the Salafist movement but ‘it was
mentioned further on that it was the Salafist ggdup

| accept that the applicant said in the statemetirapanying his original application for a
protection visa that he had been ideal bait fomtla@y fundamentalist Salafist groups in
Algeria and that his maternal uncle had seen thdtad been brainwashed by the
fundamentalists. However | do not consider thest éxplains the fact that he now claims that
his father was one of the most important membeF®fin [Town 2] and that his father was
killed in a protest held by FIS in [Town 2], pattiarly given that he claims that he will be
targeted if he goes to Algeria because the armgidered his father as a terrorist.

As | likewise put to the applicant, | consider lmaged his evidence with regard to who it
was he claimed had arrested him in Algeria. Instiaéement accompanying his original
application for a protection visa the applicantighiat he had been taken to the police station
on a few occasions for questioning. At the Departtal interview he said that the police
would sometimes take him or his brother or someratieighbours in the same situation to
the police station and warn them and try to geirim&tion from them.

When | asked the applicant at the hearing beforalmo@t the problems he claimed he
himself had had with the authorities in Algeria whe had been growing up, he said that the
police had known about the people who used to gbdaowusalla or small mosque in his
street. He said that the police had arrested lhégailly and had taken him to the police
station. He said that the police in Algeria weke kriminals. He said that at this time the
police had patrolled the area in two cars, covetiggy faces. He said that they used to call
them ‘ninjas’ He said that they had patrolled dhea with machine-guns, arresting people.
He said that they had sometimes had the bodiesayle whom they had killed in the cars
just to frighten people. He said that if peoples $aem take someone in one of these cars
they would assume that this person would be killed.

The applicant then said that in Algeria they haslghlice and they also had the national
security. He said that most of the officers whaon gaw on the street were the national
security. He said that you rarely saw police effec After | asked him if the people who he
claimed had arrested him had been from the poli¢keonational security, he said that they
used to think that these people were the policeHmyt had actually been the national

security. However he then said that he did naiktlthere was a difference between the

police and national security. After | put to hinat he had just told me that they had rarely
seen police officers and that most of the offithey had seen on the street had been from the
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national security, the applicant said that whemhe been in Algeria the streets had been full
of these national security. He confirmed that &é im fact known that they were from the
national security and he said that the people vdtbarested him had been from the national
security. He said that this had been printed eir timiforms.

After | put to the applicant that | considered thathad changed his evidence significantly,
the applicant said that he had no problem if | wdrtim to call them police or if | did not
want him to mention the term ‘national securityowever, as | put to the applicant, it was
not a matter of what | preferred to call these peapwas what he had called them. As | put
to him, he had never mentioned the national sgchetore the hearing. The applicant said
that last night when he had started recalling thiilngm the past he had realised that they
were the national security.

The applicant’s representative asserted that thd Yoo ‘police’ in Arabic was usually used

to refer to anybody that carried a gun other th@narmy. She submitted that people did not
normally distinguish between the police and théomai security. However, as | put to the
applicant’s representative, it was the applicantdalf who drew a distinction between the
police and the national security in the courseigilidence at the hearing before me. The
applicant’s representative said that in normal epgation it was the same. That may or may
not be the case but the fact remains that theaqlinitially claimed that he had been
arrested by the police, then he said that in Algdrey had the police and they also had the
national security and that most of the officers mhgou saw on the street were the national
security. He said that you rarely saw police @ffecand that the people who had arrested him
had actually been the national security.

| consider that these changes in the applicanttdeece go to whether he is in fact telling the
truth about the problems he claims to have hadigera. | consider that they also go to his
overall credibility. However, as | put to the appht in the course of the hearing before me,
and as referred to in the Tribunal’s section 42d#el, | consider that the fundamental issue
in the review in relation to the applicant’s apption for a protection visa is his true identity.

As discussed at the hearing, and as referredtteifiribunal’s section 424A letter, the
applicant travelled to Australia on a French pagspahe name [Alias A], born on

22 October 1983 in [Town 3] in France (see the e®pif pages from that passport at folios
90-92 of the Department’s file CLF2009/11869, ceméwhich were attached to the
Tribunal’s section 424A letter). His passport waamined when he arrived in Australia and
no irregularities were detected (see the Immignalispector’'s Report at folio 109 of the
Department’s file, a copy of which was likewiseaatied to the Tribunal’s letter).

As discussed at the hearing, and as referredtteeifiribunal’s section 424A letter, at the
Departmental interview the applicant said thatghetograph in his passport was his cousin’s
photograph and that they looked alike. He saitiliréhad been able to go anywhere on this
passport but France. At the hearing before mepipdéicant confirmed that this was correct.
However, as | put to him, and as referred to inTthbunal’s letter, the boarding pass which
he had with him when he arrived in Australia (sglef78 of the Department’s file, a copy of
which was likewise attached to the Tribunal’s lgttedicates that he began his journey to
Australia at Charles de Gaulle Airport (code CDGParis. The applicant agreed at the
hearing before me that this was correct.

As discussed at the hearing, and as referredtteifiribunal’s section 424A letter, when the
applicant was interviewed at the airport on hisvate said that he and one of his brothers,
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[Mr C], born on [date deleted: s.431(2)], were tegitizens because they had been born in
France. He said that the rest of his family (lasepts and younger brothers and sisters) had
residence in France but that they had returnedderfa because they were happier there. He
said that he himself had been living in Francesfaryears.

As discussed at the hearing, and as referredtteifiribunal’s section 424A letter,

[in] January 2004 and [February] 2004 the appliegglied for further visitor visas stating
that his name was [Alias A], born on [date deleted31(2)], and that he was a French
citizen. He said in his ‘Form 80 - Personal parttcs for character assessment’ which he
submitted along with his protection visa applicatibat he had travelled to [Country 4] in
2004 in order to be granted a working holiday-makea. He returned to Australia travelling
on the French passport in the name [Alias A] [irdyV2004.

As discussed at the hearing, and as referredtteifribunal’s section 424A letter, in the
applicant’s application for a protection visa h&lghat he had returned the French passport
to its owner but at the Departmental interview agédin at the hearing before me he said that
this was a misunderstanding between him and hreseptative and that he had in fact lost
this passport.

As discussed at the hearing, and as referredtteeiiribunal’'s section 424A letter, | consider
that all of this information is relevant to the i®wv because | may conclude on the basis of
this evidence that the applicant is a citizen @inée named [Alias A], born on [date deleted:
s.431(2)] in [Town 3] in France. As discussedattiearing before me, and as referred to in
the Tribunal’s letter, the Department made whatfierred to as an ‘effective protection
check’ but this check merely confirmed that somemynéhe name of [Mr B], born on [date
deleted: s.431(2)], was not a French nationall pu# to the applicant in the course of the
hearing before me, and as referred to in the Tabsiisection 424A letter, | may conclude on
the basis of the passport which the applicant tséidvel to Australia that Mr [Alias A],

born on [date deleted: s.431(2)] in [Town 3] inrkea, is a French national. The question for
the Tribunal is whether this is the applicant’strdentity.

As discussed at the hearing, and as referredtteiribunal’s section 424A letter, until the
time when the applicant made his application fpratection visa he had consistently
maintained in his dealings with the Department Heatvas Mr [Alias A], born on [date
deleted: s.431(2)] in [Town 3] in France, and thatvas a French national. As | put to the
applicant in the course of the hearing before md,as referred to in the Tribunal’'s section
424A letter, | may conclude that this is the apgii’s true identity.

At the hearing before me, the applicant’s repredam submitted that the documentary
evidence did not establish conclusively that thaliapnt was [Alias A]. After | noted again
that the applicant had repeatedly claimed to b&apAA] in his dealings with the Department
and that he had signed applications saying thatwhs his identity, the applicant’s
representative submitted that the applicant hamlsatgred a document saying that he was not
[Alias A] so the evidence was not conclusive eitivay.

The applicant himself said that when he had begimgahat he was [Alias A] he had not had
any other options. He said that he had been hphlipassport in the name [Alias A] so he
had not been able to claim to be [Mr B]. He shat he had been fleeing the country for his
safety. | noted that people arrived in Australefalse passports all the time and if this was
detected they admitted to who they really werputlto the applicant again that his passport
had been examined at the airport and it had baerdfto exhibit no irregularities at all. The
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applicant said that the passport which he had tes&rdvel to Australia had not been a false
passport and at that time he had not trusted aryyaod he had thought that if they
discovered his true identity they would send hirakda@ [Town 2] which he had not wanted
to happen. He said that he had had to lie absutibntity.

However, even if it were to be accepted that th@iegnt had feared when he first arrived in
Australia that if he had said that he was realbyrfrAlgeria he would have been sent back
there, this does not explain his subsequent cairsenduct in applying for further visas in
what he now says is not his true identity and titangeout of Australia and then returning on
a working holiday-maker visa, again using the Fhepassport which he now claims is not in
his true identity. In the statement accompanyisgohiginal application the applicant
claimed that a man named [name deleted: s.431f@)pther people in the Algerian
community had advised him not to apply for a pridtecvisa and that an agent whom he
named as [name deleted: s.431(2)] had adviseddapply for a working holiday-maker
visa offshore. However the fact remains that {h@ieant embarked upon what he now says
was a sustained course of deception intended tweebmwhat he claims is his true identity
and nationality from the Department.

As discussed at the hearing before me, and asedftr in the Tribunal's section 424A
letter, the only evidence which the applicant haglpced to the Tribunal in support of his
claim to be Mr [Mr B], born on [date deleted: s.43] in [Town 2] in Algeria, is a copy of a
birth certificate issued [in] May 2009 and a copyadCertificate of Residence issued

[in] May 2009.

In her response to the Tribunal’s section 424/elketated 18 April 2011, the applicant’s
representative said that it appeared that the mabliad not tested whether the applicant
could be [Mr B]. She noted that, as referred ttha Tribunal’s section 424A letter, the
applicant had said when he had been interviewdtkatirport on his arrival in Australia that
he had been living in France for six years andssitenitted that the Tribunal should have
asked the applicant basic questions about Algkmiggxample geographical questions, to
establish the likelihood that he was in fact Algarand not necessarily French.

The applicant’s representative said that the agptibad obtained copies of his family census
certificate, his father’'s and grandfather’s birértdficates and his parents’ death certificates.
She submitted that these confirmed verbal evideneeded by the applicant but they did

not necessarily confirm that the applicant wasabttyMr B]. She did not submit these
documents, saying that they would only be trandlated submitted if the Tribunal required
them. She also said that the applicant had agceeddertake DNA testing to establish that
his siblings were in Algeria and to provide evideiicat they were of Algerian nationality.
She said that she would await the Tribunal’s ‘instions’ if it was believed that a DNA test
would assist the applicant.

The circumstances of this case are somewhat unumstiedt, as referred to above, the
applicant said at the airport interview that, altgb he and one of his brothers, [Mr C], were
French citizens because they had been born in &réime rest of his family had returned to
Algeria because they were happier there. Undeetbecumstances | do not consider that
DNA testing to establish that the applicant’s sig$ are in Algeria would assist, nor do |
consider that the additional documents to whichajhygicant’s representative referred would
assist because, as she herself noted, they wotitwbnbrm that the applicant is actually [Mr
B] as he claims.
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It is also apparent on the evidence before me ifhiae applicant is [Alias A], he is a French
citizen of Algerian background most of whose fanmigmbers live in Algeria. Under these
circumstances | do not believe that there are gurest could have asked him that would
have determined that he was really [Mr B], an Algemational born in Algeria, rather than
[Alias A], a French citizen of Algerian background.

Having regard to the problems | have with the aggpit’'s credibility as referred to above, and
having regard to all of the evidence before me hdt accept that the applicant is [Mr B],
born on [date deleted: s.431(2)] in [Town 2] in &, as he has claimed for the purposes of
his application for a protection visa. | consitiat his true identity is that in which he
travelled to Australia, namely [Alias A], a Frencitizen born on [date deleted: s.431(2)] in
[Town 3] in France. | give weight in this conteatthe fact that the applicant did not merely
maintain that he was [Alias A] when he first ardve Australia but he maintained that he
was [Alias A] in his subsequent dealings with trepBrtment. | accept that, as his
representative has said, he now claims to be [MbB{ | consider that he has made this
claim for the purposes of his application for atpation visa.

As discussed at the hearing before me, and asedftr in the Tribunal's section 424A

letter, the applicant has made no claims that &esfieeing persecuted for one or more of the
five Convention reasons if he returns to Francavihty regard to my conclusion that he is in
fact a citizen of France named [Alias A], born date deleted: s.431(2)] in [Town 3] in
France, | do not accept that he has a well-fouriéadof being persecuted for one or more of
the five Convention reasons if he returns to Frarme or in the reasonably foreseeable
future. | conclude that he is not a person to whamstralia has protection obligations under
the Refugees Convention as referred to in parag3éfiti(a) of the Act. There is likewise
nothing in the evidence before me to suggest thas b person to whom Australia has
protection obligations under paragraph 36(2)(adahefAct.

The applicant’s de facto partner’s claims

The applicant’s de facto partner is a citizen ad@try 1] and her claims therefore fall to be
assessed in relation to [Country 1]. As | puth® applicant in the course of the hearing
before me, because his de facto partner is a rtdiCountry 1], on the basis of the
information available to me their daughter is aswational of [Country 1] [country
information deleted: s.431(2)]

In her application the applicant’s de facto partead that she could not return to [Country 1]
because the applicant was an Arab and their clalslavhalf caste’ She said that the [people
of Country 1] did not accept mixed marriages amdixeed marriage involving an Arab was
even less acceptable. She said that they woutlisbaminated against and their daughter
would be persecuted at school. The applicantfad® partner elected not to give evidence
at the hearing before me. As | put to the appticam the material before me he does not
have a right to go to [Country 1] and | am not awvairany information to suggest that there
is a real chance that their daughter will be pensetfor reasons of being a child of mixed
race in [Country 1]. The applicant’s represen&tionceded that if the applicant’s partner
and their daughter were to be removed to [Couritthi& would not amount to persecution
involving serious harm as required by paragraph(2XR) of the Act.

| do not accept on the evidence before me thaetises real chance that either the applicant’s
de facto partner or their daughter will be discriaied against in such a way or to such an
extent as to amount to persecution for the purpokt®e Refugees Convention either
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because the applicant’s de facto partner is inadioaship with someone whom I have found
to be a French citizen of Algerian background arause their daughter is a child of mixed
race. | do not accept on the evidence before Imeegtore, that either the applicant’s de facto
partner or their daughter has a well-founded fédéemng persecuted for a Convention reason
if they go to [Country 1] now or in the reasonafdyeseeable future. It follows that | do not
accept that either the applicant’s de facto pamneneir daughter is a person to whom
Australia has protection obligations under the getss Convention as referred to in
paragraph 36(2)(a) of the Act. There is likewisghimg in the evidence before me to suggest
that either the applicant’s de facto partner oirtl@ughter is a person to whom Australia has
protection obligations under paragraph 36(2)(adahefAct.

Ministerial discretion

The applicant’s representative suggested thattbigd be a case in which the Minister
might consider substituting a more favourable denifor that of the Tribunal in accordance
with section 417 of the Act. However | do not bek on the evidence before me and on the
basis of my findings above that this is a case Wwitievould be appropriate to refer to the
Minister for the exercise of his discretion. |@dhat this does not of course prevent the
applicant’s representative from seeking that theister should intervene in this case if she
so chooses.

CONCLUSIONS

For the reasons given above, | am not satisfietetitt@er the applicant or his de facto partner
or their daughter is a person to whom Australiagrasection obligations. Therefore neither
the applicant nor his de facto partner nor theurgeier satisfies the criterion set out in
paragraph 36(2)(a) or (aa) of the Act for a pratectisa. It follows that they are also unable
to satisfy the criterion set out in paragraph 3@Ror (c). As they do not satisfy the criteria
for a protection visa, they cannot be granted tha.v

DECISION

The Tribunal affirms the decision not to grant #pplicants Protection (Class XA) visas.



