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Topics / Key terms: (see attached ‘Topics’ annex):

Safe third country

Key facts (as reflected in the decision): [No more than 200 words]

The Applicant, and Afghan national, travelled via Iran, Turkey and Greece to Hungary, by foot and by
car. He claimed asylum in Hungary but travelled further without awaiting the outcome of the procedure.
He claimed asylum in the Netherlands, received a negative decision and appealed. The court ina
summary hearing on 20 March 2015 issued an interim measure. The Court in a hearing on 11 May 2015
raised some issues that had to be answered by the State Secretary. The questions related to the legal
position of the applicant in Hungary, should he be returned there. According to the Hungarian
Immigration Service (OIN) his asylum procedure was ceased by the asylum authority on 25.08.2014.
This decision took legal effect on 08.09.2014. According to the Hungarian OIN no decision on the merits
was made in his case. (...), no judicial procedure was carried out.

The Court in its decision of 16 October 2015 held that it could not be excluded that Hungary would
apply the safe third country concept and would transfer the applicant to Serbia.

The Court referred to paragraph 51 of the new Act LXXX of 2007 on Asylum, in force as of 1 August
2015. According to the Government Decree 191/2015 (VII1.21) on national designation of safe countries
of origin and safe third countries, Hungary declared Serbia to be a safe third country.

The Court stated that the applicant would not have an effective remedy to rebut the presumption that
Serbia is a safe third country. The Court considered the appeal grounded.




Key considerations of the court (translate key considerations (containing relevant legal reasoning)
of the decision; include numbers of relevant paragraphs; do not summarize key considerations)
[max. 1 page]

Disclaimer: This is an unofficial translation, prepared by UNHCR. UNHCR shall not be held
responsible or liable for any misuse of the unofficial translation. Users are advised to consult the
original language version or obtain an official translation when formally referencing the case or
qguoting from it in a language other than the original

Par 12: From the Note of the Hungarian Helsinki Committee (Building a legal fence - Changes to
Hungarian asylum law jeopardise access to protection in Hungary) dated 7 August 2015, it can be
deduced that Serbia is not considered to be a safe third country by UNHCR, the HHC and Amnesty
International. Even the Hungarian Supreme Court does not consider Serbia to be a safe third country; the
same goes for other Member States of the European Union.

Par. 20: The Court considers that the Hungarian asylum procedure, insofar as the possibility of returns to
Serbia as a safe third country are concerned, does not fulfil the requirements as set by the ECtHR
because it does not offer an effective remedy against a negative decision; because there is no access to
professional legal aid; because interpreters are not available; and because the Hungarian asylum
procedure is subject to strict time limits. The Hungarian procedure therefore does not comply with the
requirements as set out in Article 47(7) of the Asylum Procedures Directive 2013/32/EU.

Par. 22: The Court concludes that a transfer to Hungary results in a real risk of a violation of Article 3 of
the ECHR, because of the existence of systemic flaws in the procedure leading to the conclusion that the
minimum guarantees as set out in M.M.S vs Belgium and Greece are not met.

Appeal upheld.

Other comments or references (for example, links to other cases, does this decision replace a
previous decision?)
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