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Lord Justice Maurice Kay :

1.

The appellant, Abdi-Malik Ahmed Muhumed (anonymigyunnecessary in this case)
is a citizen of Somalia. In July 2004, he mariiagla Guled Elmi in Somalia. She is
a British citizen. She lives in London. | shafer to her as “the sponsor”. She is a
trained accountant but is not in employment. Shdisabled and the state benefits
upon which she relies include disability livingallance. It is now common ground
that the marriage is genuine. However, the sporetarned to this country soon after
the wedding and, between then and the date ofntineigration Judge’s hearing, the
parties had only been together for a month in Filidn 2005 and a month in
Somalia in 2006. On 28 January 2007, the appedipptied to the Entry Clearance
Officer at Addis Ababa (there is no facility in Salia). The application was for
settlement in the United Kingdom as the spous@é@fkponsor. On 1 March 2007 his
application was refused. It is clear from the diexi letter that the Entry Clearance
Officer was not impressed by the application. &ppellant appealed to the Asylum
and Immigration Tribunal. The sponsor gave eviédenthe Immigration Judge was
satisfied as to the genuineness of the marriageaaoépted the sponsor’s evidence
about her disability. Her evidence was that, & tppellant were to be granted
settlement, they would live together in her tendmlat and that, although she is
dependent upon public funds, her cousin, Amina ¥astbhammed, had started to
provide additional financial support to the tune£200 per month and she would
continue to provide support if the appellant wayebé granted settlement, at least
until he found employment. The Immigration Judgeegpted that evidence.

The decision of the AIT

2.

Settlement by the spouse of a person already @ettl¢his country is governed by
paragraph 281 of the Immigration Rules. The Imatign Judge held that the
appellant satisfied all but one of the conditionshe one he did not satisfy was
paragraph 281(v):

“the parties will be able to maintain themselvesd amny
dependants adequately without recourse to pubhddti

The Immigration Judge disregarded the third pauppsrt from the sponsor’s cousin
by reference to the AIT decision WM (Ethiopia) [2007] UKAIT 0058, which has
since been upheld by the Court of Appeal, [2008]EANCiv 1082. As we are bound
by that authority, the appellant has not sougldhtalenge this part of the decision of
the AIT before us. However, it was made clear Heatvished to reserve his position
on Article 8, as well as on the construction ofggmaph 281, pending an appeal to the
House of Lords in, amongst other mattésl(Ethiopia).

The Immigration Judge also considered the appe&luoman rights grounds. He did
so only by reference to Article 8 of the Europeamm@ntion on Human Rights and
Fundamental Freedoms (ECHR). His decision on Wrt is contained in these
paragraphs:

“20. | accept that family life exists between thgpellant
and the sponsor, and that the respondent’s decision
constitutes an interference with the appellangtrito
respect for his family life. However, the sponser



free to join her husband in Hargeisa, in SomaliJaatd
any time she wants. There are certainly no
insurmountable obstacles to the parties enjoyimiy th
family life in Somaliland. [Counsel] has drawn my
attention to the medical reports concerning the
sponsor’s health, but the sponsor has been able to
spend a month in Somaliland in 2004 and 2006 and a
month in Ethiopia in 2005. | bear in mind also ttied
sponsor has her mother here in the UK, and other
members of her family. However, in my view the
consequences of the respondent’s decision are not
sufficiently grave as to engage Atrticle 8 at all.

21. However, if | am wrong about that, then theuésss
whether the respondent’s decision is proportionate
the legitimate aim pursued, namely the maintenance
an effective policy of immigration control. Balang
the public interest in the respondent being able to
pursue his legitimate policy, against the appekant
rights under Article 8, | am satisfied that the
respondent’s decision is proportionate to the ikegite
aim pursued, and is therefore justified under Aetic
8(2).”

The present appeal relates to the human rights lbasé is now put in a different and
rather more sophisticated way. Initially, the dfg sought reconsideration by the
AIT and, upon refusal, applied to the High Courtvilgy of statutory review. On 14
April 2008, Dobbs J decided that the appropriatera® was to refer the case to the
Court of Appeal pursuant to section 103C(i) of thationality, Immigration and
Asylum Act 2002. At that time, third party fundimgpder the Immigration Rules was
still a live issue, although it has now fallen awaljowing AM(Ethiopia). However,
Dobbs J also considered, with justification, tha &lternative human rights issue
merited consideration in this Court.

The ground of appeal

6.

The way in which the case for the appellant has beformulated in this Court gives
rise to a single issue, which is helpfully articathin his skeleton argument in these
terms:

“Whether paragraph 281(v) is incompatible with Alei 14 of
the ECHR taken together with Article 8 (and therelmyst be
disapplied or read down), given its failure to makevision
for people with disabilities by either: (1) excugithem from
the maintenance requirement, or at least (2) atigwhird party
maintenance.”

Thus the issue is one of disability discriminatiohe submission is that it is
unlawful to apply paragraph 281(v) to the appellamd the sponsor because to do so
would amount to unlawful discrimination, contrary Article 14 taken together with
Article 8, on the grounds of the sponsor’s dis&pili The reference to “third party



maintenance” is not inconsistent wAlVI(Ethiopia), which is accepted as an authority
of general application in relation to paragraph (281 What is said is that its
approach must be relaxed in a case such as thes $0 avoid unlawful disability
discrimination and that, exceptionally, third pamyaintenance is a permissible
adjunct to public funds.

The legal framework

8.

10.

11.

12.

Although our domestic legislation on disability cisnination (which does not apply
to this case) is complex, the architecture of Catiea law is not. Article 14 states:

“The enjoyment of the rights and freedoms set forttthis
Convention shall be secured without discriminatmm any
ground such as sex, race, colour, language, raligiolitical or
other opinion, national or social origin, assocatiwith a
national minority, property, birth or other status

Its scope is limited to discrimination in the emugnt of “the rights and freedoms set
forth in this Convention”. They include the rigiot respect for family life enshrined
in Article 8. It is common ground on this appdatt(1) the decision whether or not
to permit the appellant to join the sponsor in osintry falls “within the ambit of
Article 8” and (2) disability, although not exprisseferred to in Article 14, is
capable of falling within the catchment of “or otlstatus”.

For a long time, the Article 14 cases that camereethe Strasbourg Court were ones
concerning different treatment of persons in sutistty the same position. However
in Thlimmenos v Greece (2001) 31 EHHR 15, the Grand Chamber said (atgoapdn
44):

“The Court has so far considered that the rightenr#dticle 14
not to be discriminated against in the enjoymenthef rights
guaranteed under the Convention is violated whateSttreat
differently persons in analogous situations withautviding an
objective and reasonable justification ... Howewbg Court
considers that this is not the only facet of thehgrition of
discrimination. _The right not to be discriminatsghinst in the
enjoyment of the rights guaranteed under the Cdioens
also violated when States without an objective seabonable
justification fail to treat differently persons wd@situations are
significantly different’

The issue on this appeal relates to the words ¢ lemphasised. Although there is
some overlap between the form of discriminatiorréh@escribed and the domestic
concept of indirect discrimination, | agree withdsl LJ that the two concepts are not
identical.

It is common ground that:

“For the purposes of Article 14, a difference ieatment is
discriminatory if it ‘has no objective and reasoleab
justification’, that is, if it does not pursue &ditimate aim’ or



if there is not a ‘reasonable relationship of pmbipoality
between the means employed and the aim sought to be
realised.” Abdulaziz, Cabales and Balkandali v United
Kingdom (1985) 7 EHRR 471, at paragraph 72).

At this point, the common ground comes to an dnatopose to consider the disputed
areas under a series of headings.

Is this a case of discrimination on the ground of idability?

13.

14.

Although the respondent accepts that disabilityagable of being a protected status
under Article 14, Miss Giovannetti submits thastis simply not a case in which, in
the language offhlimmenos, there is a failure to treat differently “persowbose
situations are significantly different”. Her argam overlaps with points she also
seeks to make in relation to the logically subsatjigsue of justification. This is not
surprising. Although irMichalak v London Borough of Wandsworth [2002] EWCA
Civ 271, [2003] 1 WLR 617, this Court may have bé&srught to have propounded a
rather formulaic approach to Article 14, this noashto be seen in the light of
Ghaidan v Godin Mendoza [2004] UKHL 30, [2004] 2 AC 557, in which Baroness
Hale referred to “a considerable overlap” betweka tuestions of whether the
situations to be compared were truly analogous,thenethe difference in treatment
was based on a proscribed ground and whether iahambjective justification. She
warned against “a rigidly formulaic approach” (pgaph 134).

Miss Giovannetti submits that the present caseti®ne of “persons whose situations
are significantlydifferent” because there is no relevant differebe®veen, on the one
hand, the appellant and the sponsor, and, on bex band, any other married couple,
one of whom is unable to generate any significaobine, for whatever reason, and
the other of whom does not currently have a jobiandithout means. For example,
a sponsor may have no real earning capacity becdwseinability to speak English,
educational disadvantages, family responsibilitegs social, religious or cultural
reasons. It seems that a similar submission wagpéed by the Asylum and
Immigration Tribunal inNM(Disability Discrimination) Iragq [2008] UKAIT 00026.

In my judgment, however, the submission is notexirr Although the consequences
may be the same in those other situations, the riaoins that disability is an
established proscribed ground both in domestic lawreason of the Disability
Discrimination Act 1995 and in the wider internai@b context. Different treatment
of persons in analogous situations and same treatofepersons in significantly
different situations are botprima facie discriminatory under Article 14 where it is
disability that is the reason for the differentatreent or the feature that makes the
situations significantly different. The real an@na difficult issue in the present case
is justification.

Justification: Is this a “weighty reasons” case?

15.

On behalf of the appellant, Mr Michael Fordham Q@maits that, in a case such as
this, it is incumbent upon the respondent to emtabustification by reference to
“very weighty reasons”. He points to numerous sasewhich the Strasbourg Court
has required particularly weighty reasons in otdgustify discrimination on certain
proscribed grounds such as race, sex, illegitirbath, nationality, sexual orientation
and the status of being adopted. He further olesettvat these “suspect” grounds all



16.

relate to characteristics that are immutable ongkable only at unacceptable cost to
personal identity and that groups suffering disaration on these grounds have often
been at historical disadvantage. It is not neecgsta burden this judgment with
references to all the cases set out in Mr Fordhakédeton argument. | accept the
principle. 1 also accept that, although there @ Strasbourg case on the point,
disability discrimination may fall within the “suept” group because of its
recognition not only in our domestic law but also mumerous international
instruments including the UN Declaration of the iRggof Disabled Persons 1975, the
Vienna Declaration and Programme of Action 1993 ®tandard Rules on the
Equalization of Opportunities for Persons with Ditdes adopted by the UN
General Assembly in 1993, the Employment Equalie&ive 2000/78/EC/, the EU
Charter on Fundamental Rights (Article 21) anduine Convention on the Rights of
Persons with Disabilities 2007.

It may well be that where a state treats a disapégdon differently by reason of his
disability — in domestic terms, a case of direscdmination - it may be necessary
for any justification in relation to Article 14 toe supported by particularly weighty
reasons. However, as Miss Giovanetti points dweret is no Strasbourg authority
which has applied that approach to justificatiorthedf equal application of a uniform
rule or where an individual is contending for ahtitgp more favourabl&eatment. In
my judgment, it would not be appropriate for usritiate such an approach. | reach
this conclusion with some relief because, altholighould of course respect the
“weighty reasons” approach if | were persuaded thet applicable, | am bound to
say that, in my view, it is potentially productigéthe same kind of sterile debate that
bedevilled the concept of a heightened standandradf in some civil cases in our
domestic law.

Justification: Does the application of paragraph 2&(v) of the Immigration Rules pursue
a legitimate aim and is there a reasonable relati@hip of proportionality between the
means employed and the aim sought to be realised?

17.

18.

19.

| have formulated this question in the languagéhefStrasbourg Court iAbdulaziz,
Cabales and Balkandali (see paragraph 11, above). In so doing, | haeeresl to the
applicationof paragraph 281(v) because it is

“the discriminatory _effectof the measure which must be
justified, not the measure itself.” Al((Serbia) v Secretary of
Sate for the Home Department [2008] UKHL 42, [2008] 1
WLR 1434, per Baroness Hale, at paragraph 38, esigpha
added).

Before considering the particular circumstancethisf case, it is necessary to refer to
some other matters of legal principle.

It is axiomatic that:

“a general policy or measure that has dispropacatiey

prejudicial effects on a particular group may bensidered

discriminatory notwithstanding that it is not spgmeailly aimed

at that group.” DH v Czech Republic (2008) 47 EHRR 3, at
paragraph 175.)



20.

21.

22.

23.

24,

Moreover, the lack of proportionality may be found the failure to introduce
appropriate exceptions to the general policy orsueaThlimmenos, at paragraph 48.
In domestic jurisprudence, that resonates withgthestion whether

“the means used to impair the right or freedom ramemore
than is necessary to accomplish the objectiv&Déaly) v
Secretary of State for the Home Department [2001] UKHL 26,
[2001] 2 AC 532, per Lord Steyn, at paragraph 27).

It is within this legal context that Mr Fordham suiks that the effect of paragraph
281(v) is disproportionate because of a failurexolude its discriminatory effect on
the disabled, either by a general exemption or rbyexceptional tolerance of third
party maintenance. By way of illustration, he tegi comparison with the facts of
Thlimmenos.

The applicant passed an examination for appoint@emat chartered accountant but he
was rejected because he had been convicted dbrayfelamely refusal to serve in the
armed forces. He was a Jehovah's Witness andgiadide claimed that his rejection
breached his rights under Article 14 coupled withicde 9. His complaint was that
the Greek legislation failed to distinguish betwgmrsons convicted of offences
exclusively because of their religious beliefs apdrsons convicted in other
circumstances. The Court concluded that, altheugtate has a legitimate interest in
excluding some offenders from the profession ofrtelnad accountant, a conviction
arising out of religious belief does not imply disiesty or moral turpitude likely to
undermine the offender’s ability to exercise thefgssion. The applicant had been
properly convicted and sentenced to imprisonmertte Court stated (at paragraph
46-47):

“In these circumstances, the Court considers tmgtosing a
further sanction on the applicant was dispropodien It
follows that the applicant’'s exclusion from the fession of
chartered accountants did not pursue a legitimaie aAs a
result, the Court finds that there existed no dbjecand
reasonable justification for not treating the apgtit differently
from other persons convicted of a felony.

. it was the State having enacted the relevantsliztyn
which violated the applicant’s right not to be distnated
against in the enjoyment of his right under Artiéle That the
State did so by failing to introduce appropriateeptionsto
the rule barring persons convicted of a felony frdhe
profession of chartered accountants.”

By analogy, submits Mr Fordham, proportionality time present case requires a
general disability exemption or an exception peingtthird party maintenance.

In order to assess these submissions, it is fesessary to refer in more detail to the
factual matrix and then to consider the statutammgtext. Whilst it may be possible
for the spouse of a disabled sponsor to securdfanad employment prior to entry
into the United Kingdom, and thereby to satisfygomaph 281(v), | accept that there
may be practical difficulties and that the spouka disabled sponsor will often be at



25.

26.

a disadvantage as against the spouse of an emptoyesadily employable able-
bodied sponsor who has the capacity to provideeast|ltemporary support from
personal resources. | also accept that appliganises of disabled sponsors represent
a relatively small subset of the totality of applits. Moreover, it is likely that any
additional recourse to public funds would be formore than two years. This is
because those admitted under paragraph 281 ariyusdmmitted for up to two years,
at the conclusion of which they have to apply fedéefinite leave to remain under
paragraph 287, one of the requirements of whicthésability to maintain oneself
without recourse to public funds (paragraph 287(Where is therefore an incentive
to obtain employment within the two years. As regahe initial cost of recourse to
public funds, the difference between the benefitsently paid to the sponsor and the
enhanced “couple rate” is £33.65 per week. Al ibads Mr Fordham to submit that
the limited additional cost to public funds is aadinprice to pay for recognising the
dignity and worth of disabled persons and theirusps and for putting them on the
basis of equality with the able-bodied. Miss Giawetti, on the other hand, points to
the sheer variability of individual cases — undetta as to the duration of
unemployment of the incoming spouse, the wide rasfgaisability both as to type
and duration and the fact that the disabled aressomas able to work. She submits
that such factors would necessitate potentiallydensome administrative provisions
involving periodic assessment. Moreover, whilsealry clearance officer is obliged
to reject an application if the applicant does satisfy paragraph 281(v), that is not
necessarily an absolute bar to entry because, wlhieeee are exceptional
compassionate circumstances, the case can beeckferrthe Home Office for the
exercise of discretion.

Miss Giovannetti also refers to the wider statutooptext. She submits that this is an
area of general social policy and cites the speétlord Neuberger ifRegina (RIM)

v Secretary of Sate for Work and Pensions [2008] UKHL 63, [2008] 3 WLR 1023,
which concerned the withdrawal of a disability prem benefit upon the
homelessness of the disabled person. He saidw@y@aphs 56-57):

“This is an area where the court should be verysto
substitute its view for that of the executive ...

The fact that there are grounds for criticising,dsagreeing
with, these views does not mean that they mustelected.
Equally, the fact that the line may have been dramperfectly
does not mean that the policy cannot be justifi€f. course,
there will come a point where the justification gopolicy is so
weak, or the line has been drawn in such an arpipasition,
that, even with the broad margin of appreciationoaged to
the state, the court will conclude that the polgwynjustifiable.
However, this is not such a case, in my judgment.”

Needless to say, in the present case Mr FordhamMisd Giovannetti seek to
position themselves on different sides of that.linEhat lines have to be drawn is
inherent in control mechanisms of this kind. Asrd.dingham said irHuang v
Secretary of Sate for the Home Department [2007] UKHL 11, [2007] 2 AC 167, (at
paragraph 6):



27.

28.

29.

“In this country, successive administrations over years have
endeavoured, in Immigration Rules and administeativ
directions revised and updated from time to tinwejdentify
those to whom, on grounds such as kinship and yamil
relationship and dependence, leave to enter orineshauld be
granted. Such rules to be administratively wor&albequire
that a line be drawn somewhere.”

The final authority to which | should refer AM(Ethiopia), above, paragraph 3, not
least because its concern was with paragraph 2&i(g)third party maintenance.
Laws LJ said (at paragraph 56), in a passage estpresiopted by Pill LI (at
paragraph 117):

“The sponsor, or the sponsor and the entrant betvieem,
is/are to be the source of the entrant’'s maintemand support,
both because such a requirement will tend to gimeckete
effect to the family unit in question (this was tfleason given
for the rule change to 297 by the Migration Strateg
Directorate), and also, no doubt, for the reasoveryiby
Tuckey LJ at paragraph 16 MW(Liberia), [2007] EWCA Civ
1376: ‘[t]hird party arrangements of the kind inegtion in this
case are necessarily more precarious and, as ihena@t said
in AA, more difficult to verify’.”

With all this in mind, how is the balance to beusk in the present case between the
rights of the individual and the interests of socien firm and fair immigration
control?

It is common ground that there is nothing disprdpoate in a general rule or policy
which makes self-sufficiency a requirement of entihe first question is whether it
is disproportionate not to exclude the disabladml judgment, it is not. Unlike the
categories of “suspect” grounds to which | referregaragraph 15, disability is a
relative concept. It may be severe or moderatangeent or temporary. It affects
the affluent as well as the indigent. It may orynmat affect earning capacity. To
some extent, these variables are illustrated byptlesent case. At some point the
sponsor was offered a job with a building sociaty $he did not take it up because of
the condition of her back. By the time of the gntlearance application, she was
receiving income support and disability living allance. The latter is a benefit for
which there may be entitlement whether or not tiealded person is in work.
However, as the AIT did not address the Articlepbiht raised, there was no finding
as to whether the reason that the sponsor was/megencome support was because
she had been assessed as incapable of work duer tdidability. The argument
before this Court proceeded on the premise thasplomsor was incapable of work
due to a disability but on the basis that, if tlegadl issues were decided in the
Appellant’s favour, the case might have to be readito the AIT to determine this
factual issue. The medical evidence before the @&id before us is modest, being
simply a letter from the sponsor’s general pramtigr which lists the medical history
over a period of 15 years without much detail apresent condition or prognosis.
However, the sponsor was able to travel to Sonmalifar a month in 2004 and 2006
and to Ethiopia for a month in 2005. There is hallenge to the finding of fact that
“there are certainly no insurmountable obstacleth&parties enjoying their family



30.

life in Somaliland.” There will be disabled sporsavho are far more and far less
disabled than the sponsor in this case. All tbisvinces me that it is reasonable and
proportionate to have a criterion of self-suffiatgrwithout a general exemption for

the disabled. It will produce cases of hardship that in itself does not render it

disproportionate, particularly where provision iade for exceptional compassionate
circumstances.

The final question is whether the disregard ofdipiarty maintenance is proportionate
in a case of disability such as this. In my viavisi | say this partly for the same
reasons to which | have just referred in relatioratgeneral exemption, but also by
reference to what Tuckey LJ saidMWW(Liberia), as endorsed by Laws and Pill LJJ
in AM(Ethiopia) (see paragraph 27, above) about precariousnesgeafhidbility.

Conclusion

31.

It follows from what | have said that, although #®E did not address Article 14, its
omission to do so did not amount to a materialreofdaw because Article 14 does
not avail the appellant in this case. Accordingihwould dismiss the appeal.

Lord Justice Elias:

32.

33.

Maurice Kay LJ has succinctly set out the facts amgatefully adopt them. The
principal issue in the case is whether Article laswnfringed on the grounds that the
Secretary of State failed to exempt the appelladthas spouse, who was so seriously
disabled that she could not work, from the requaetmn paragraph 281(v) of the
Immigration Rules that in order for the appellambe granted leave to enter the UK,
the couple should be able to maintain themselvesl @y dependants) without
having recourse to public funds. The alternativeugd was that Article 14 was
infringed in failing to permit the couple to be alb rely upon the promise of funding
from a third party, a cousin of the spouse. Thggiarent also involves the submission
that a special exception ought to have been madeicouple, and those similarly
placed, because the Court of Appeal has helddeceion currently being challenged
in the House of Lords, that Rule 281(v) requireat tthe parties must be able to
maintain themselves from their own resources: Abk (3rd party support not
permitted R 281(v)) Ethiopia [ 2007] UK AIT 00058.

| agree with Maurice Kay LJ’s conclusion that #ppeal should be rejected, broadly
for the reasons he gives. However, the case rp@ess of some novelty concerning
the application of Article 14, and in particulaettelationship between the concept of
indirect discrimination and the notion that diffetecases should be treated
differently. They were sometimes treated in argoimas though they were
interchangeable concepts, but | do not believettiet are. There does not, however,
appear to be any decision of the European Courtushan Rights (‘ECHR”) which
discusses this issue. Accordingly, | wish to givshart judgment of my own.

The scope of Article 14

34.

Like cases should be treated alike, and differarses treated differently. This is
perhaps the most fundamental principle of justitiedefendant A is sentenced to a
harsher sentence than equally culpable defendématBs universally perceived to be
unfair. Conversely, if A is sentenced to the sapr@ence as more culpable defendant



35.

36.

37.

38.

39.

B, that is also unfair. The sentences themselag Ime harsh or lenient, but that is
not the source of this particular injustice or ummfass. It is the unjust differentiation
in the first case, and the unjust failure to maldiferentiation in the second, which
constitutes the unfairness. This is so whateverréason for making, or failing to
make, the differentiation.

Article 14 renders only certain forms of unfairne$shis nature unlawful. There are
two conditions which must be satisfied before thdicle comes into play, as is clear
from its terms:

“The enjoyment of the rights and freedoms set farttthis
Convention shall be secured without discriminatmm any
ground such as sex, race, colour, religion, palitior other
opinion, national or social origin, association lwa national
minority, property, birth or other status.”

First, the discrimination must be with respecthe enjoyment of Convention rights;
to use the language of the ECHR, it must be “withimambit” of a Convention right.
Second, the reason for the differentiation, orftikire to differentiate, must be one
of the specific grounds identified in the Articta, it must fall within the scope of the
generic term “other status”. The concept of stagug broad one, but as the ECHR
has said on a number of occasions, it must retate“personal characteristic”, which
may, however, also include social characterisatioctuding some acquired by a
voluntary act, such as the status of being a tuemlenist (National Union of Belgian
Police v Belgium (1975) 1 EHRR 578 or a professiongan der Mussele v Belgium
(1984) 6 EHRR 163. It is common ground in thisectmat being disabled falls within
the concept of “status” within the meaning of thdide, and that the claim falls
within the ambit of Article 8.

In practice, the overwhelming majority of cased th@e come before the court are
situations where it is alleged that like cases htebeen treated alike. Typically the
argument is that the scope of a right or benef Ibeen too narrowly circumscribed
(see, for recent examples in domestic l&\k, (Serbia) v Home Secretary [2008]
UKHL 42; [2008]1 WLR 1434), but sometimes it is tlaaspecific exception has been
created which is unjustified (as iR (RIM) v Secretary of Sate for Work and
Pensions [2008] UKHL 63; [2008] 3 WLR 1023).

However, the ECHR has also recognisediimmenos v Greece (2001) 31 EHRR
15 para 44 that the Article can be invoked whetatés without an objective and
reasonable justification fail to treat differentlpersons whose situations are
significantly different.”

The jurisprudence of the ECHR has also recentlpgeised the concept of what it
termed “indirect discrimination” ifdDH v Czech Republic (2008) 47EHRR 3, having
initially been unwilling to do so (see Clayton amdmlinson, The Law of Human
Rights, 29 edition, para.17.158). IBH the applicants were Roma who alleged that
Roma children were subject to discrimination beeall®y were disproportionately
placed in special schools which, although desigtedassist the socially and
educationally disadvantaged, in practice were ofteor relations to the schools
available to other children. The allegation waat tthe way in which the system
operated had led to a de facto racial segregatiarhe ECHR considered statistics
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41].

42.

strongly supporting the appellants’ case. It is amignt to note, however, that the
claim was not that Roma should be selected forigpgeatment (although somewhat
confusingly, in its analysis of justification thewt held that they should). The
submission, accepted by the Court, was that Ronildreh had in practice been
subject to different and less favourable treatntgntirtue of their Roma origins. In
effect, there had been stereotyping; it was assupoyechany of those applying the
system that Roma were less able and in need ofaspetucation measures. The
Court described the principle in the following wgnara. 184):

“..the court has already accepted in previous cdbkaes a
difference in treatment may take a the form of
disproportionately prejudicial effects of a genepallicy or
measure which, though couched in neutral termsrichgnates
against a group....[S]uch a situation may amountindifect
discrimination” which does not necessarily requil@
discriminatory intent.”

The principle so stated broadly reflects the cohaspindirect discrimination as
developed in domestic and EU law. | confess, h@ndhat | find it difficult properly
to analyseDH itself in terms of indirect discrimination; theegation was that there
was covert, if unintended, discrimination againsbnfa because of certain
assumptions made about the abilities of Roma @nldiStereotyping of that nature is
direct rather than indirect discrimination as theuske of Lords recognised in another
Roma case, R (on the application of the European Roma Rights Centre) v
Immigration Officer at Prague Airport [2005] 2 AC 1. The fact that statistical
evidence is relied upon to establish the case doesf itself render the claim one of
indirect discrimination. Be that as it may, thenfiola adopted by the court in DH is
capable of encompassing traditional concepts ofrant discrimination as that
concept has been applied in EU law, and it has be@gated in subsequent cases: see,
for a recent exampl&puz v Turkey (App. No. 33401/02).

In what | will call its traditional form, indireatliscrimination recognises that a rule
(by which I include a practice or policy) mightpnactice adversely affect a particular
group notwithstanding that it is neutral in formhe classic example is a requirement
to work full time, which adversely impacts on woméecause of child care
responsibilities. Although it may appear that likases are being treated alike
because the same rule (the need to be able to fuiirkime) applies without
discrimination or differentiation, in fact they amet. A barrier is being placed in the
way of one group (women) which does not apply todhme extent to the other (men)
because in practice it is more likely to be womkant men who have child care
responsibilities and are therefore prejudiced l@yrdguirement.

Usually the applicant wishes the rule creatinglibgier to be disapplied because of
its adverse effect. In these circumstances, utihessule can be justified, it cannot be
relied upon. The unjustified adverse effect willnsttute unlawful discrimination.
But it is important to note that the purpose of thacept is to ensure that in practice
as well as in theory, like cases are treated aliHde applicant in such cases is
claiming that he or she wants to be treated irstlrae way as others, but that the rule
adopted prevents that and has no good reason fiwisg.
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Furthermore, in some cases, once the rule is faondperate in an indirectly
discriminatory way, it may be impossible lawfullp tapply the rule at all. To
continue with the example of a requirement of tutie work, if the rule is found
disproportionately to impact on women without jfiséition, then it is unlawful to
apply it to women. However, it is difficult to séew it can thereafter be applied to
that small minority of men with childcare resporil#iles who are also prejudiced by
the rule, since following the dis-application otthule to women, they will now be
able to claim direct discrimination on grounds ek sn circumstances where it has
already been held that the rule was not justifiecuch circumstances, the apparently
neutral rule applying to all should not be appktdll.

This traditional concept of indirect discriminatisinot the same concept as treating
different cases differently. In the latter, theeof the applicant’'s complaint is not
that a rule is imposing a barrier and cannot bgfieg; rather, the complaint is that
even accepting that the rule can be justifiedsrajiplication to others, it ought not to
be applied to the applicant because his or heatsoto is materially different, and that
difference ought to be recognised by the adoptioa different rule, which may take
the form of an exemption from the general rule.e Tomplaint is not that the single
rule adopted is inappropriate because discrimigadod unjustified; it is that it is the
circumstances require that there should be moredha rule.

However, as with the concept of treating like caakke, the concept of treating
different cases differently may also be the subpéet form of indirect discrimination
claim. It may be argued that a rule applied equillyact fails to have regard to a
characteristic related to status, and that persatis that particular characteristic
should be subject to a special rule to counter tieadvantage which that
characteristic creates. The test for determiningethr the applicant is adversely
affected by the rule because of some such chaistates the same as in traditional
indirect discrimination claimsThlimmenos itself is such a case. The rule in issue in
that case automatically disqualified from the pssfen of chartered accountant those
who had committed a felony. This included the df of refusing to serve in the
armed forces although the claimant refused ouéghect for his religious convictions
(he was a Jehovah’s Witness and a pacifist). # mat suggested that all those with
religious beliefs should be subject to a diffenerié; his contention was that pacifism
was a characteristic of some persons with religlmelgefs, that religion is one of the
grounds specifically identified in Article 14, atftbse holding that belief should have
been exempted from the rule in order to comply i Article. The ECHR agreed.
The moral culpability of those who refused to senvahe army because of their
religious beliefs was different to that of otheosramitting that offence, and there was
no objective and reasonable basis on which it weas#tiiate to fail to draw the
distinction between them.

The traditional concept of indirect discriminatios related to the concept that
different cases should be treated differently tis #xtent: in both the applicant is
saying that he or she is adversely affected byeawhich is framed to apply equally
but which in fact fails to have regard to a matdeature of his or her situation. In
the case of traditional indirect discrimination,wever, the complaint is that the
alleged discriminator could be expected to adoghffarent rule which does not have
that effect and that it is unreasonable for him taotlo so. By contrast, in the case
where it is alleged that different cases shouldrbated differently, it is accepted that
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the rule itself may serve a legitimate function dedcapable of justification in most
circumstances but it is contended that a diffemeeé should be adopted for the
claimant and those in a similar situation, spealficameliorating the effect resulting
from their special features or characteristics.

There will be many circumstances where the concéptreating different cases
differently is unlikely to be applicable. As Lokbffmann pointed out ifR (Carson)

v Works and Pensions Secretary [2005] UKHL 37; [2006] 1 AC 173 some grounds of
discrimination are rooted in the concept of humaspect. Characteristics such as
race, sex and sexual orientation are immutablevahdarely justify a difference in
treatment (although they might, for example to ecrristorical disadvantage); nor,
therefore, would they constitute grounds on whiecmeone could claim the right to
be treated differently. Other characteristicghsas ability, wealth and occupation,
may well constitute grounds for drawing distincsamotwithstanding that they could
fall within the concept of status in Article 14.h@re can be a rational justification on
policy grounds for conferring benefits or rights thhmse with a status falling within
these categories and refusing it to those whootigimare that status.

The importance of drawing a clear distinction betwethe different forms of
discrimination is both that in traditional indiregiscrimination cases the effect of a
successful challenge may mean that the rule cdawdilly be applied at all (see para
12 above), and that the application of the prirecigl justification depends upon the
form which the alleged discrimination takes. Whire issue is direct discrimination
on the basis that like cases have not been tredikel on one of the Article 14
grounds, the issue is not whether the rule or poiiself is justified, but rather
whether the difference in treatment can be justif@though the justification of the
rule is likely to be highly relevant when answerthgt question). Lord Bingham of
Cornhill made this point iA v Secretary of State for the Home Department [2004]
UKHL 56; [2005] 2 AC 68 in which the House of Lorhsld that a law permitting the
detention of non-national but not national suspkdeerorists infringed Article 14.
His Lordship observed (para 68) that “what hasdqgustified is not the measure in
issue but the difference in treatment between @megm or group and another.” The
principle of detaining suspected terrorists mayehbegen lawful, but the application
of that principle to non-nationals alone was not.

As regards establishing justification, the ECHR bhserved on many occasions that:

“Such a difference in treatment is discriminatofytihas no
objective and reasonable justification; in othera®; if it does
not pursue a legitimate aim or if there is not asmable
relationship of proportionality between the meansplyed
and the aim sought to be realised. ”

(seeBurden v United Kingdom (Application no.13378/05) para 60.)

Where there has been a deliberate decision to @éx@auwgroup from the legislation as
in theRIM case (disability premium on income support remdverh those disabled
who are homeless), it is that decision that wikcehéo be justified. Where there has
been no such deliberate exclusion, then althougs till necessary to justify the
difference in treatment, in practice that will hate be done by focusing on the
rationale of the rule adopted and the means foilestly that objective, and
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explaining why, in the light of those considerasipit was justified not to apply the
rule to the group in question.

Similarly, where there is one rule applied to agerf cases and the question is
whether different cases should be treated difféyetite issue is whether the failure or
refusal to draw the distinction can be justifiethis will be so whether the ground of
on which it is alleged that a difference shouldédndeen drawn is one of the “status”
concepts within Article 14 (direct discrimination)avhether it is a characteristic
disproportionately linked (but not universally 40)one of those concepts (a form of
indirect discrimination). As | have said, this t@asts with the traditional form of
indirect discrimination where it is the rule itselhich requires justification.

Applying the principles

52.

| turn to consider the issues arising in this case. | have said, it is accepted that
being disabled is a relevant status under Artidl@dd that the treatment in issue falls
within the ambit of Article 8 because the rule affethe enjoyment of family life.

Is there discrimination?

53.

54.
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Mr Fordham QC, counsel for the appellant, submhat tthere is obviously
discrimination here falling within the terms of Ate 14. He contended that the case
was analogous tdhlimmenos. There was a characteristic, namely inabilityvark,
which resulted from the wife’s disability and wdme treason why rule 281(v) could
not be complied with.

The first point in issue was whether there was gu@na facie discrimination at all,
so as to require that the burden shifted to therefsmy of State to establish
justification. Mr Fordham submits that there wasl guts the point in two ways.
First, the disabled as a group will be adversefeciéd, albeit that it is only a
proportion of the disabled who would be unable dnemoney by working. This is
obvious and no statistics to establish it are resrgs Second, and in any event,
immigration rule 281(v) had an adverse effect ois frarticular applicant and his
disabled spouse, and that effect is the resultatfamacteristic, namely the inability to
work, which is specifically related to her disalyili Either way, Article 14 is
necessarily engaged.

The Secretary of State submits that this is notelh svident case of indirect
discrimination at all. There will be various cabeigs or persons who will similarly
be unable to work, for reasons wholly unconnectétth disability. For example,
there are the elderly who will in practice find difficult to obtain employment;
women with young children who may be unable to woekause of the cost of child
care; and those who speak little or no English amdtherefore in practice excluded,
or at least severely restricted, from access tgdhamarket. It is far from obvious
that the proportion of the non-disabled who can glgrwith the requirement of being
self sufficient will be larger than the proportiohthe disabled. Both able bodied and
the disabled will be affected by the rule to soragrde.

Like Maurice Kay LJ, | reject this submission. laynwell be that others are affected
in not dissimilar ways, in which case they couldoabring their cases within one of
the prescribed grounds identified in the ArticBut that merely shows that there may



be indirect discrimination against them too; it sle®t show that the appellant is not
adversely affected because of a reason connectibdhve wife’'s disability. | do,
however, accept that the fact that there may bersthdversely affected in ways
falling, or arguably falling, within the scope die Article is highly material to the
guestion of justification. | return to that below.

Justification

S57.

58.
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It follows that in my judgment rule 281(v) has te justified. | would make the
following preliminary observations with respectie issue of justification.

First, this is not a case of direct discriminat@ngrounds of disability. The disabled
as a group are not all adversely affected by thiis. r They are only affected if they

cannot work as a consequence of their disabilittheir partner cannot work either,

and if they do not otherwise have sufficient researto look after themselves without
resort to state benefits. So the extent to whieh disabled and their partners are
disadvantaged is relatively limited.

Second, the case concerns the application of aypalamely control of immigration,
which is very much a matter for the executive. itAgas put in théBurden case,

“The contracting state enjoys a margin of apprematin
assessing whether and to what extent differencetherwise
similar situations justify a different treatmentidathis margin
is usually wide when it comes to general measures@nomic
or social strategy.”

This is an observation on the margin of appreamatubich is not strictly applicable in
the domestic courts, but the House of Lords haptadoa similar approach in the
context of the relationship between the legislaturexecutive and the judiciary: see
e.g. the observations of Lord HoffmannRn(Carson) v Secretary of Sate for Work
and Pensions [2005] UKHL 37; [2006] 1 AC 173 para 16.

Third, it is necessary for the appellant to show sinply that it would not be
unlawful if the state were to draw this distinctidmut that it is unfair and unlawful for
the state not to do so.

In my judgment, for these reasons in particulaategorically reject Mr Fordham'’s
submission that the court should require “weightasons” before this disability
related discrimination can be justified. Like MaearKay LJ, | would accept that any
rule which differentiated benefits or rights spmafly by reason of disability would
require weighty reasons; prima facie it is hardsée how it could be justified and
there would need to be very good reason to explay it was being adopted. But it
would be absurd to apply the same requirement sescaf indirect discrimination,
particularly in circumstances where there is edqyali treatment and the contention is
that there should not be. The range of charatitiBnked to one of the identified
forms of status is potentially very wide indeedd @nwould severely inhibit a state’s
power to legislate if it had to provide weighty seas for adopting policies which
adversely impacted on groups not by reason ofsttne, but for reasons connected
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to it. Furthermore, the need for weighty reasaens iany event less prominent where
guestions of social policy are in issue. For epl@nin Stec v United Kingdom
[2006] ECHR 1162 para 52 the Grand Chamber held,aase involving alleged sex
discrimination in the field of welfare benefits,aththe wide margin of appreciation
given to the State in the field of social policyfeetively countered the usual
requirement that weighty reasons should be givesdr discrimination.

The proportionality review applicable in this casetherefore, the usual one.

Making an exception to rule 281(v)

63.

64.
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The only issue is whether there is a justificafi@nnot making an exception, by way
of excluding from the scope of para. 281(v), foosges who are disabled to the
extent that they are unable to work. It was notgssted, or at least not with any
vigour, that this was a case of traditional indirdiscrimination. In any event, if and
in so far as it was, the complaint must fail. Ehean, in my view, be no doubt at all
that the rule which permits partners to be togetimdy if they are not a drain on the
public purse is manifestly justified.

Mr Fordham submits that precisely because the eumabpotential beneficiaries of
an exemption from the rule will be relatively smaftie additional cost will be limited.
The Article 8 rights of the disabled demand that #tate supports this group and
therefore the failure to make an exception to 2d#&(v) is plainly disproportionate.

| reject this argument, essentially for the follogiireasons, which are in large part
interrelated. First, this is an area of socidlgyoconcerning control of who should
be allowed to enter into this country and in whetwimstances. As | have noted, the
courts are particularly reluctant to interfere urcls areas.

Second, as Maurice Kay LJ has pointed out, thetsdwave frequently recognised
that “bright line” rules are generally acceptabtesuch cases notwithstanding that
they might produce some hardship.

Third, the practical effect of making the exceptiomolves public expenditure. In my
judgment the courts will be particularly slow tajuére special treatment for a group
where it affects the distribution of national resms, even if it be the case that the
sums will be relatively small.

Fourth, and in my view importantly - and this ikely to be true of most indirect
discrimination claims of this nature - it is diffit to foresee what other potential
claims of a similar kind there may be. As | havdicated, some individuals may find
it difficult to find work because their English @oor, which is capable of being a
characteristic related to race; or because theg hasponsibility for children, which
is related to sex; or because they are old, wis@ye related. Indeed, given the wide
potential category of personal characteristics Wwhidght fall under the concept of
“status” in Article 14, there is potentially a bcbeange of cases where persons would
be adversely affected by the application of a tdeause of some characteristic
related to that status. This does not merely ereadifficulty in foreseeing the
potential range of claimants urging special treatmnbut it also makes the potential
cost very difficult to predict. These uncertaistieeinforce the justification for a
bright line rule.
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Fifth, as Ms Giovannetti, counsel for the SecretdrState, emphasised, there would
be additional administrative costs in having toniify whether a particular case falls

within or outwith the exception - a particular difilty given that the concept of

disability itself is imprecise - and such cases Mdwave to be periodically reviewed.

Indeed, administrative burdens will almost ineMyabe created once one departs
from a bright line rule because of the need to dthev distinctions which a more

nuanced rule will create.

Sixth, as | have said, this is a not a case otctlive planned discrimination; as Lord
Hope observed iAL (Serbia), para 10, the absence of targeting will be an inambr
factor when determining whether potential discriation is justified.

Finally, a factor lending some additional supporthis conclusion is the fact that the
Secretary of State is empowered in particularly passionate cases to exercise a
discretion in favour of entry. This was a factohieh helped to render the rule
proportionate in theAL (Serbia) case: see the observations of Lord Bingham of
Cornhill at paragraph 3.

For these reasons, therefore, | am satisfied teafailure to adopt a special rule for
those whose spouse in this country cannot work dasan of disability is fully
justified. The rule is lawful notwithstanding dgscriminatory impact.

Third party funding

73.

74.

The argument that an exception should be made figmgnreliance on third party
funding is more problematic. The considerationschvlare related to state funding do
not all apply either at all, or at least with thang force, with respect to this
alternative argument. This exception would noteaist if funding were actually
provided as promised, involve the expenditure dfligtfunds. But what Tuckey LJ in
MW (Liberia) [2007] EWCA Civ 1376 para 16 referred to as theejariousness” of
such funding, and the difficulty of ensuring thiaisi genuine, in my view justifies the
refusal to draw the distinction. By definition ttlerd party will not have transferred
resources to the applicant or his or her spouseteTis still a very real risk that state
funds will be required to maintain such personsd gwotentially significant
administrative costs will be involved in testing tieliability of third party promises.

In addition, there is again the real risk thatéikeeption would have to be extended to
others similarly affected for a reason connectedtatus. Indeed, | suspect that in so
far as this argument has merit, is not really atichr 14 argument at all. If the
submission is good then | would have thought thatould constitute a reason why it
would never be proportionate to allow an interfeeerwith the Article 8 right to
family life if the couple could live together andrntend that the promise of third party
resources should exclude them from the rule. Hewsdte case was not advanced on
that basis, and in any event | believe that theriatence with family life could still
be justified because of the likelihood that prorsig®uld prove illusory.

Disposal

75.

In my judgment, it was not disproportionate andreabh of Article 14 to fail to
exclude from the scope of Immigration rule 281fde whose spouses or partners in



this country were so disabled as to be unablero &#ving. Accordingly, the appeal
fails.

Lord Justice Mummery:

76. | agree with both judgments.



