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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of CHIRRC), arrived in Australia on [date
deleted under s.431(2) of thMagration Act 1958&as this information may identify the
applicant] December 2010 and applied to the Departraf Immigration and Citizenship for
the visa [in] March 2011. The delegate decidecfoge to grant the visa [in] June 2011 and
notified the applicant of the decision.

The delegate refused the visa application on teeslhathe applicant is not a person to
whom Australia has protection obligations underRedugees Convention.

The applicant applied to the Tribunal [in] June 2@dr review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 Conventidatireg to the Status of Refugees as
amended by the 1967 Protocol relating to the SwfttRefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1,Applicant S v MIMA2004) 217 CLR 387 andlppellant S395/2002 v MIM&003)
216 CLR 473.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hamgludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesg@inst a person as an individual or as a
member of a group. The persecution must have aziadffjuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @artion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
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former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant.The Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

Primary application
The applicant made the following claims in the @ignapplication documents.

The applicant was born on [date deleted: s.431{ZFging, China. The applicant departed
China [in] November 2006 and arrived in Australiatbe same date. He holds a Chinese
passport issued to him [in] October 2010 and vialidLO years. He lodged copies of pages
from that passport with his application.

Where required to give his reasons for claiminggrtion, the applicant made the following
claims:

* He came from a peasant family in a village in Cland to fulfil his life he asked his
parents (and they agreed) to send him to Austi@lsudy. His parents spent their life
savings to support his study and the applicantistuldard after he came to Australia.

* [In] February 2009 the applicant was injured imadfic accident in Sydney and his
memory was affected; his brain damaged and hergdffather physical injuries for
which he had surgery. His parents came to Auattalcare for him and they said that he
"looked like a retard" back then.

* From the accident, the applicant suffered sideetdféheadaches, dizziness, backpain,
loss of hearing in his right ear and eye sightigright eye; he limps on his right side and
his memory was poor). On his doctor's advice, @to®er 2010 the applicant returned to
China.

* In China, his friends and relatives looked at hinaidifferent way; they believed he was
totally disabled because he had lost his memory@oiced different. They made
insulting comments, laughed at him and his friewdsld not go out with him because
they thought he was a "retard" even though he wasdat need of help.

» For that reason he returned to Australia whereshdné could obtain the care he needed
and had friends who would not abandon him. Chiaegleorities will not protect him
because he has spent so long in Australia andvesteducation and medical treatment
here.
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* He said that he is partially disabled but belietvesChinese government and people in
China discriminate against disabled people; hebdllaughed at; he will lose his self-
esteem and be denied basic medical treatmenifdisill have no meaning or value; and
so he will not be able to survive there.

Medical reports provided by the applicant to th@aement

The applicant provided various reports regardirsgnhedical condition. In this respect, in a
report dated [February] 2009 Dr [name deleted: X2)3 ICU Registrar [Hospital 1]
confirmed that the applicant was in the intensiaee@epartment in a critical condition (folio
69).

In a report dated [April] 2009 Dr [name deleted:34.(2)] Brain Injury Rehabilitation
Registrar, [Hospital 1], (folios 67-68) stated ttta applicant was currently receiving
treatment in that unit under that doctor’'s teamitngtbeen in the intensive care unit for one
month. The doctor described the applicant's camdés medically stable with [details of
medical condition deleted: s.431(2)]. The dostated the applicant would need to have
rehabilitation treatment for at least another sonths and so the doctor supported the
applicant's parents being granted a medical tradtmsa for that period.

The applicant provided a discharge summary dataue]J2009 (folios 62-66) regarding the
applicant’s treatment at [Hospital 1] describing &bility to function at the time he was
discharged from hospital, stating that he made gmadological and functional improvement
and that there were no complications or medicalesgiuring his stay in the brain injury
rehabilitation unit.

In a report dated [September] 2009 (folios 60-66)riame deleted: s.431(2)], Brain Injury
Unit, [Hospital 1] stated that the applicant sustai severe traumatic brain, spinal and
abdominal injuries from the traffic accident in [Fedry 2009. The doctor outlined the
surgery performed on the applicant noting thatingn injury meant he that he had, at the
time, significant neurophysical and cognitive digfiempacting on his ability to function
independently. It was for that reason that thdieapt was transferred to the Transitional
Living Unit of the hospital in June 2009 and reneairthere until September 2009 when
discharged.

Dr [name deleted: s.431(2)] further stated thagtabkat time in September 2009, the
applicant's ability to function in the communitychsignificantly improved but due to

residual cognitive deficits he would need attendané support in the community and would
have to continue with a community-based rehahititeprogram for at least six months. In
addition, the applicant was to be referred to [egdiB Injury Rehabilitation Service for six
months for an ongoing multi-disciplinary programnihe doctor thought that it would assist
the applicant if he was able to visit his familyGhina for a few weeks and recommended the
applicant's medical visa be extended for him tdiooe to receive treatment in Australia.

The applicant provided a report dated 2 Decemb@® Zfdlios 58 — 59) by [Ms A] Senior
Social Worker, [Brain Injury Community Rehabilitati Team], who made the following
comments:

* The applicant's parents had been assisting hinmgllnis period of rehabilitation and
provided him with a stable and loving environmeihhey had been encouraging him to
make all efforts to achieve his goals in therapy fam his future.
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* The applicant's parents were in Australia as thédns of visas which did not allow for
travel while those visas were valid. She statatlittie applicant's father previously had a
visa that allowed him to travel back and forth fr@iina to Australia and, at the time of
the report, he needed to again return to Chinétéméto his business before returning to
Australia to continue to have input into the rehitdiion of the applicant.

» The applicant's mother had been extremely distdelsgehe applicant’s injuries and
when his father returned to China for businessssinged to help the applicant with
emotional support and encouragement. Howevemwarhealth had suffered in that
process and she did not have support networks glisirAlanguage skills and so she
needed to return to China to undergo treatmenthatr

* The applicant's parents had to leave Australia ichately for those reasons but also
needed to be able to return to Australia to comtittube with the applicant and help him
in whatever way they could. For that reason, thisis needed to be varied to allow
multiple travel to leave Australia for short persdout to return to ensure the
rehabilitation program for the applicant could baimtained and continued.

In a report dated [March] 2010, [Dr B] RehabiliatiMedicine Specialist of the [Royal
Rehabilitation Centre], (folio 73) confirmed thepdipant was undergoing a multidisciplinary
rehabilitation program and was receiving two haafrpaid carer support per day. The doctor
stated that there were difficulties with the apgtits motivation and he had been prescribed
antidepressant medication. The doctor recordeddoss of vision in the applicant’s right
eye, impairments in his balance, sleeping diffiesland low motivation. The applicant was
prescribed antidepressant medication and was tevi@wved in future.

In a further report dated [May] 2010 [Dr B] (fol#2) stated that he had again reviewed the
applicant and confirmed he was still undergoingtireent at the centre. The doctor again
noted difficulties with the applicant’'s motivatiand he was again to be given a trial of
antidepressant medication.

In another report dated [June] 2010, [Dr B] (fofib) said that the applicant had improved his
level of independence since being discharged frospital but had ongoing problems with
new memory and learning and motivation. The applimeeded support from his
rehabilitation team and attendant carers. Furtiedtication to improve his concentration and
memory would be trialled. [Dr B] then stated teapport from the applicant's parents would
be beneficial.

In his final report of [September] 2010 [Dr B] (i@I70) stated that he had reviewed the
applicant again noting that with medication, theleant's concentration was better and that
he should continue to be reviewed.

On the department file is a Form 26 “Medical exaation for an Australian visa” performed
in May 2011 (folios 101 — 111) recording that tippléecant had, at that time, memory
impairment, right-sided weakness, decreasing visidhe right eye and back pain during
exertion. He was working two days per week [corpiemanual work] with limited fatigue.

The decision of the delegate

[In] May 2011, the applicant was interviewed by tledegate with the assistance of a
Mandarin speaking interpreter. The Tribunal hsiehed to an audio recording of the
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interview. The applicant discussed with the deiledpgs fear of returning to China on the
grounds put forward in his protection visa applmatas summarised above.

At his interview, the applicant added that whemrré¢tarned to China he found it difficult to
answer people's questions because it would takdimento think before he answered and
people attacked him for that. He claimed that s assaulted and had rocks thrown at him
because he was disabled and, for the same reasqarbnts no longer cared for him.

In a decision made [in] June 2011, the delegatesesf the application finding not credible
the applicant’s claims of being assaulted in Claind being rejected by his parents. The
delegate found that the applicant, in his conditibthat time, was able to work, country
information indicated the Chinese government wagtsg people with disabilities who

were able to find employment and so, the applisda#r of persecution on the grounds of his
disability was not well founded.

Review application

The applicant nominated [name deleted: s.431(2)\ea as his registered migration agent,
authorised representative and recipient.

Prehearing submissions from the representative

By letter dated [October] 2011 the representatiagl@nsubmissions on behalf of the
applicant. The representative provided an accolitite occasion on which the applicant
claimed he was assaulted when he returned to CHiha.incident occurred in November
2010 at a train station where the applicant wasingafor his father and when a group of
youths began to abuse and then beat him. It wasisied that the applicant's father did not
take the incident seriously and this upset theiegpi.

The representative submitted that on another acmcathie applicant was walking on the road
in his local area when those nearby shouted alidsendor being disabled and threw stones
at him. It was submitted that the applicant apphea the head of the village who did not
assist him and also made fun of his condition.

As regards the applicant's relationship with hisepts, the representative submitted that
although his parents did come to Australia to seediter the accident, when the doctors told
them that the applicant could be disabled perménkis parents lost interest in him and
returned to China. It was submitted that whiledpplicant remained in hospital he did not
hear from his family and when he called them thewydup the phone. In October 2010 an
uncle took the applicant back to China but his famiere not supportive and friends and
relatives did not come to see him.

It was submitted that, when he was in China, hisemia said he could not work in the family
business and there was another disabled persas willage who also had been rejected by
family and society. While in China, the applicanerheard his father telling guests that the
applicant would be a burden on the family and thveye concerned about that. After
returning to Australia, the applicant asked hisifaiior money but they said they would not
give him any and told him to stay in Australia. eTdpplicant did not contact his family
again.
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The representative submitted that available countogrmation showed disabled people in
China had difficulties and conditions for them wibble much worse in rural areas such as the
applicant’s native area. To support the submissitire representative submitted two articles
from the BBC News website released in Septembe8 20d January 2001. In these articles,
it is claimed that people with disabilities in Chifaced discrimination and prejudice.
Although the Chinese government had ratified iraéomal law on the rights of people with
disabilities those rights were not enjoyed by tisalbled in China including limited
employment and education opportunities.

Tribunal hearing

Theapplicant appeared before the Tribunal [in] Octd&k1 to give evidence and present
arguments. The Tribunal hearing was conducted thghassistance of an interpreter in the
Mandarin and English languagebhe representative did not attend.

The following is a recitation of claims made by #plicant at the hearing. An assessment
of the credibility of the applicant's claims andd®mnce appears further below in this decision.

The applicant comes from [Village 1], which is athour journey from Fuging city, Fujian
province. The applicant said it would best be dbed as a rural area. His parents live in
that village and his father owns a [factory]. Thetory employs over 20 people and is a
good business. The applicant's father was oper#tis business when the applicant came to
Australia in 2006.

His mother does not work. The applicant has aerdddother and after the applicant came to
Australia, he went to [country deleted: s.431(2)l &ie operates a business there. He has a
younger sister who is married and lives with hesldand in another town in China which is
approximately one hour's drive from the applicantiage.

The applicant came to Australia in 2006 to stuHlys father believed the applicant should
have a Western education and then eventually rédbu@hina to assist in his father's
business. After he arrived in Australia, the aggolit undertook English-language studies,
attended [high school] and then commenced a [cpuisieh was to take one year. He
undertook this course with an education providdCity 3].

The applicant's accident and rehabilitation

The applicant did not complete this course as,Retjruary 2009, while driving from his
work to his home in [Suburb 4] he had an accidéiite applicant remembers nothing of the
event but was later told that he had been tryingvirtake another vehicle, lost control of the
car, was hit from behind by another vehicle andided with a telephone pole.

The Tribunal advised the applicant that it had atered the various medical reports referred
to earlier in this decision and he confirmed thanes he sustained as described in those
reports. As at the time of the accident, the appli had been dependent on his parents to pay
for the expenses of his study and life in Australldne applicant recalled being in an

intensive care unit at [Hospital. 1] where he hadrbtaken from the scene of the accident.

He said he was in that unit before being transfetoea rehabilitation centre also in that
hospital.
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The applicant stated that altogether he was atibsital for seven months. He said that at
that time he could not walk or eat properly; hadmogy loss and could not balance himself.
After he was discharged from hospital in Septen2@€9 he returned to his home in [Suburb
4] where he lived alone. For the next six monéhsarer came to his home five days each
week for two hours a day to assist and observehins daily life. When asked why this
person stopped coming to his home after six matidgspplicant said that the Australian
government had a two year programme and when #ratdowas almost expiring, the
government would not send anyone.

In the rehabilitation section of the hospital tipplecant was trained to be able to bathe
himself, operate a bank account, purchase foogagdor it. He was given help in daily life
activities. For that reason, after he was disab@drge was able to operate a bank account,
purchase food and pay for it by himself.

After he was discharged from hospital, the applicatended another rehabilitation centre in
[Suburb 5] where he obtained treatment for his may€ondition as well as psychological
help. Initially he attended two or three timeslea@ek but then later once every two or
three weeks.

The last time the applicant saw a doctor was inl&2W10 at this rehabilitation centre. He
has not seen a doctor since then. When askedhahwas, he first said that he did not have
money to pay for a consultation and then saidhbdelt he was also independent.

When asked how he would describe his health atptethe applicant said that he still has
problems with his memory capacity and with his beta He said that psychologically he
had difficulties because his parents did not psgnéibn to him and he feels that he is just by
himself and that he has no family in China. Hels$hat he felt he still had some
"psychological barriers" and when asked what tledgted to, the applicant said he did not
receive any family care.

When asked if he sought counselling or assistamrcthét psychological difficulty, the
applicant said he had not because he did not haneyrto pay for it. When asked if he went
back to the rehabilitation centre in [Suburb 5gtmuire as to how he could obtain this sort of
help at an expense he could afford, the applicaidtrso.

When asked if he had approached a doctor to fintksway of seeking assistance for this
matter the applicant again said no. The Tribuskéd the applicant why he had not taken
these steps if he said he was having emotionatdifies. In response, the applicant said that
he did not feel that he needed that assistanceaurid not afford to pay for such assistance at
the present time.

The Tribunal asked the applicant if he could natehased Medicare to access these services.
The applicant said that his Medicare card had egpand he did not renew it. When asked
why he did not renew his Medicare card, the apptisaid he did not know. He said that
even though he had a Medicare card in the pasidheotl go and see a doctor as he thought
he was healthy and he did not need any treatment.

The applicant said that he has short-term memalems. When asked to describe what
they were, he said he could not recall what heydgterday or what he did last week. He had
been given medication for this problem but somesime could not remember if he had taken
medication or not. As regards his balance, théiapy said that the whole right side of his
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body is weak, in particular, his right arm and tiggot. He said it did not prevent him from
doing things as such; only that if he walked quidké would lose balance and he could not
run.

For the last six months, the applicant has beekiwgtwo or three days each [week]. He
cannot work longer hours as he becomes tired atdgibecause of his current condition.

He moved from his home in [Suburb 4] to live injstb deleted: s.431(2)] as it was closer to
[to his work]. He also lives alone at that address

The applicant's evidence about contact with hisepts in Australia after the accident

The applicant said that before the accident ocdunie parents were in Australia. He
recalled that both his parents were in Australidleviie was in hospital. He thought that his
father did not remain in Australia due to the cotnmeints of his business in China and he
returned to China without telling the applicant.

He said that his mother stayed in Australia to lafikr him and she wanted to see how he
recovered. However, because his condition dicchahge much she also left Australia
without any notice. She later told him that sHetlealso look after his father’s business but
perhaps that was just an excuse. Before she ieftrélia she left him with a large sum of
money in a bank account which he said was enoughgport him for the next one to two
years.

The applicant said that at the time she left Alistréhe applicant was in the rehabilitation
centre in [Hospital 1] still receiving treatmentdame had not made much progress. When
asked how long his mother had been in Australthatttime, the applicant said that he could
not remember when she left and he did not knowehson she left.

The Tribunal reminded the applicant that accordantihe decision of the delegate (a copy of
which the applicant submitted with his review apgtion form) the applicant's father was in
Australia in 2009 on two occasions staying for ¢hmeonths each time. Further, the delegate
stated that the applicant's mother was in Austfedian February to December 2009.

The applicant said he agreed that his father dmdecto Australia in 2009 on two occasions;
he was there to check on the applicant’s statusdbutned to China to look after his
business. He thought his father did not remaifiustralia for as long as three months on
either occasion. He agreed that his mother dicanein Australia from February to
December 2009. He stated that when she depadedAustralia, at that time she left a large
sum of money in a bank account to support the epplias stated above.

When asked to describe her feelings at the timdeshAustralia, having left a large amount

of money in a bank account for the applicant tgpsuphimself, he said that he did not see

her laughing in that period. The Tribunal askecthler she was concerned about him and he
said that was correct; at least she was concetmza &im then.

When asked how often he remained in contact witphrents from December 2009, when
his mother returned to China, the applicant said &l first he telephoned them every week
and then later fortnightly or even once each motk.said that it was always him who
telephoned them. They never called him and hediknow why that was. When asked if
he discussed this with his parents, he said haatid He could not say why he did not
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discuss it; he thought that, at the time, he didrealise it was always him who was making
telephone calls.

The Tribunal asked the applicant what his paremeewke on these occasions when he
spoke to them. The applicant said they brieflyedskim how he was and about his health.
Then they would hang up.

When asked if his parents made any attempt torrétuAustralia the applicant said no.
When asked why that was, he said he did not knble Tribunal asked the applicant if he
asked his parents to come back to Australia anthisee In response, the applicant said that
he did not ask them to do that and they did nottroent. The Tribunal put to the applicant
that his mother had stayed in Australia in 2009%ftengthy period and, according to him, his
father made trips to Australia in 2009 to checlkhanstatus. The Tribunal asked the
applicant why his parents had not since returniéte applicant said that at the time he did
not think about it that much.

The Tribunal put to the applicant that he, at leasuld have wanted them to return to
Australia and see him while he continued to recdrgen the accident. In response, the
applicant said that at that time he did not caeehéhaved like he did not care. When asked
why that was, the applicant said that he did natkithe situation then.

The Tribunal reminded the applicant of the statemerade by the senior social worker [Ms
A] in her report dated 2 December 2009 to the ¢tteat his parents had been assisting him
during his period of rehabilitation and providedhhwith a stable and loving environment.
[Ms A] stated that his parents needed to retut@hma, noting his father's business
commitments there; that the applicant's motherldesh extremely distressed by the injuries
with which the applicant had to contend and sheested, on their behalf, that the
department vary the conditions of their visas tald& them to make multiple trips to
Australia.

The Tribunal put to the applicant that this repuggested that, at that time, this social
worker thought that his parents had been playinigngortant role in his rehabilitation. In
response, the applicant said that was correcttfi@aat the time during which he was being
treated in Australia.

The applicant returns to China in October 2010

The applicant said that he returned to China iroet 2010. He took this step at the
suggestion of his doctor who said that possiblypatd his native village could help his
recovery, in particular, regarding his memory, @il &@s seeing the people there. When
asked how he felt about returning to China to se@é&rents, the applicant said he felt
delightful about that.

When asked how his parents reacted when he tahd bigewas coming back to China, the
applicant said that, at the time, he could not det daily life because of his condition but
his parents told him they could not return to Aalksdrbecause of business commitments.
They were however supportive of the applicant rehg to China as they also thought that it
would help his memory recovery. They did not saything to the effect that they did not
want him to come back. When asked if they sugdesiat it would be better that the
applicant return to China permanently where thayccoare for him, he said that nothing
was said about that.
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The Tribunal asked the applicant why he did natrreto China permanently where his
parents could care for him. In response, the egplisaid that because something happened
in China; because of an experience he had there.

The applicant said that he remained in China f@raxmately one month and stayed with
his parents for the entire period. When asked Wwhatid during that period of time, the
applicant said that he had no idea. To clarifyavislence, the Tribunal asked the applicant
whether he stayed at home all day. In responseagpplicant said that was correct; none of
his classmates or friends came to visit him. Eweeyin the village knew what had happened
to him in Australia and there were bad gossips abipa saying that he was disabled. There
was another person in the village who had becosehtid from a car accident; that person
could not look after herself and had to be caredyjoher parents. The applicant said that he
just stayed at home because none of his classimatesnds came to visit him.

When asked what other difficulties he encounterethds trip, the applicant described an
incident where he had gone out for a walk and $eachild of a neighbour picking up a
wallet that had been lost on the road. The appiisalked towards the child and said it
should be given to the owner. The neighbour theghed at the applicant and impersonated
the way the applicant was walking at that time ttukis injury. This person then said to
others that because of the car accident in Auatthé applicant had brain damage. At that
point the neighbour and others began to throw ratklke applicant and he could feel them
land on his head and feet. He managed to get &omaythat area.

The applicant said there were no police in theag#l and so he went to the village leader to
complain about this incident. The village headkspim the applicant in a derogatory way
saying that the applicant had a brain injury and thanking too much. He insinuated that
the applicant was making up a story about beingudtesi. When asked if he told his parents
about this incident, the applicant said that hikdawas not at home at the time and he did
not tell his mother about it; he just took it in lbiynself, he just felt so upset about it

The applicant said that there was another incidémth he did tell his parents about. When
asked what that incident was, the applicant satidhe day when he was walking in the
village there were many people gossiping aboutlisigbilities. Another person again
mimicked the way the applicant was walking at tirae and a “peddler”, an “uncle”, in his
forties, was laughing out loud. The applicant wagry and felt humiliated. He went home
and told his mother who said that he should nanbklathers; he was different; he had it
coming to him and because of something he did dedaccept this consequence.

The applicant related another occasion when he teehk train station to meet his father.
Some youths were walking behind him, complainirgg tie was too slow and that he should
get out of their way. At that time the applicantitd not control his balance very well and
accidentally the applicant bumped one of these Ipedphey said the applicant collided with
them on purpose and they began to kick and pumah fihey said he was a useless cripple
and that he had gotten in their way.

The attack lasted for approximately five minutes liefore the youths walked away, one of
them told the applicant not to tell the police leeyt would hit him every time they saw him
and make him permanently disabled. Many peopledsby and watched but did nothing.
The applicant was very upset and when asked iik@amed injuries from the attack, he said
that he had bruising all over his body.
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After the youths had left him the applicant sawfatber standing in front of him. The
applicant said that he was injured badly and loghels were in a mess. His father saw him
there and asked the applicant what had happenieel.agplicant told his father about the
attack. The Tribunal asked the applicant whafdtiser thought about that. In response, the
applicant said that his father thought that hiaries were not severe and told him to forget
about it. His father said they should not go ® plolice or a doctor. He acted in a cold way.
This hurt the applicant's feelings and he felt ugagly about his father's attitude.

He could not understand why his father had thétudt. His father's attitude was a reason
why he now hated his father. The Tribunal askedagbplicant if he asked his father about
this and complained about his father's attitude dpplicant said that although he felt badly,
he said nothing about this to his father.

The applicant leaves China and returns to Australievidence as to discussions about
whether or not the applicant would live in Chinadaif not, whether or not his parents would
continue to support him in Australia

The applicant said he left China after approximyatgle month because he felt he could not
be accepted in his native village. He said thafpairents rarely paid attention to him. The
Tribunal asked the applicant what his parents aldm before leaving China. In response,
the applicant said his parents told him to have@ddife in Australia and look after himself;
they said nothing to make him stay with them inr@hi

The Tribunal asked the applicant whether theretfoeee was no discussion between them
about when he would return to China and live withnb. In response, the applicant said that
it was clear from their response to the occasionwtich he was attacked that his parents did
not care about him. Further there was gossip atieudisability in his native village and he
did not know how to deal with those things.

When again asked what discussions he had withanengs, at the time he left China, about
him returning there to stay with them or him justygng in Australia, the applicant said that
while he was at his parents’ home, he heard coatierss between them and the neighbours.
He heard his father saying that he was under @f lptessure as he had no idea when the
applicant would recover.

When asked if he discussed with his parents thsilpiby of him working in his father's
business, the applicant said that he raised thtitemaith his parents telling them that if he
could find work in China, including in the familybiness, then he would not have to leave.
However, his father said that the applicant neddggarents to care for him because of his
condition; he asked the applicant how the applicantd find work in China and that he was
not to even think about working in his father'sibass.

The Tribunal asked the applicant, when he left @hiwhat he and his parents decided about
the future (in terms of whether the applicant wangtiirn and live with them or stay in
Australia). In response, the applicant said thephrents did not say much; they said if he
wanted to go back to Australia then he should gk laad they hoped he had a good life
there. The applicant said they did not care ahoutand they were indifferent to his life. In
addition, they did not say much; their conversaiaere very simple.

The Tribunal asked the applicant what discussibag had about how the applicant would
support himself in Australia. In response, theligapt said that he thought he was a normal
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person and had nothing wrong with him; he comphhiseout why his parents treated him
that way, why he was discriminated against by t@pge in the native village and why they
gossiped about him.

The Tribunal asked the applicant whether his parsaid they would continue to provide him
with money and whether they discussed how he wsuidive in Australia. In response, the
applicant said that when he returned to Austratiatiil had friends here who did not
discriminate against him and one of them introdudedto his [work]. In addition, at the
time he was in China he still had some of the mdngynother initially left him when she
returned to China in December 2009.

The Tribunal again asked the applicant whethemigehés parents discussed giving him more
money for him to continue his life in Australian dlesponse, the applicant said that at that
time his parents “said things like that”; he did ttonk there was a possibility that they
would give him any more money. When again askée iénd his parents discussed this
matter when he left China, the applicant said tlnegee no discussions about that.

The Tribunal asked the applicant whether therelfitsgoarents were not concerned as to
whether or not he would have enough money on winidive in Australia. In response, the
applicant said that was correct; even when he teggeng with them they were indifferent to
him so there was no reason their attitude woulchgbdecause he was in Australia.

When asked if he had contact with his parents aieeturned to Australia, the applicant
said that he called them only once. At that tireehad run out of money and called his
parents to ask them to provide him with more funklss parents said that it was not that they
did not wish to give him money but their lives welificult; they had to support his brother
and sister and also needed money for the fathesiadss.

Further, they said they would not give him moneg trat he should just survive by himself.
They told him to be good in Australia and considienself as having no family in China.
Further, they said they had no extra money to gireand the applicant has not since spoken
to his parents.

Evidence as to his parents’ attitude toward himnfrois return to China in 2010

The Tribunal put to the applicant that, on the baed, he was conveying the impression that
his parents were indifferent to him and did noecaoout him but, on the other hand, they
had sent him to Australia to study, they had coongee the applicant in hospital after his
accident and then he stayed with them when henetuio China in October 2010. The
Tribunal asked the applicant why, in the lightlobse matters, his parents would appear to
suddenly disown him (as his evidence about th&tude toward him from the time he was in
China in 2010 appeared to indicate).

In response, the applicant said that there wersig®against him in the village. The
Tribunal asked the applicant why gossip in theagdl would cause them to change their
attitude toward him. In response, the applicart gwt they felt he had not got better; the
things he did, the things he said, he could ndadllelee could not work properly due to his
balance problem; they felt that he would be ashiggshas he was in the future.

The Tribunal put to the applicant that it still haitficulty accepting, notwithstanding those
matters, that his parents would still neverthethsswn him particularly when they had come
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to Australia when he was in hospital out of conderrhim. In response, the applicant said
that probably there was a very big comparison betwas “previous image” and his image at
that time (after the accident); they still had the image about him when they visited him in
hospital and the contrast was so great that thelgaot accept it. In addition, they felt they
had spent a lot of money to send the applicantustralia to study and because he had turned
out the way he had, it was a huge humiliation liemn.

The Tribunal asked the applicant why, if that waes ¢ase, they would agree for him to return
to China to stay with them. In response, the applisaid that the doctor had a discussion
with his father and told him that if the applicaeturned to China he could get better and it
would help his recovery of his memory and othemngkias a whole. Perhaps, their
expectation was too high and what the applicantdxperienced in China disappointed them.

Evidence as to why the applicant’s protection \dpalication made no mention of the
attacks on him when he returned to China and madaention of his parents’ indifferent
and negative attitude toward him

The Tribunal put to the applicant that in his potiten visa application he referred to his
return to China and stated how he was looked atdifferent way by friends and relatives
and that his friends would not go out with him. eTFribunal put to the applicant that he
made no mention of being attacked in China by y@attthe railway station nor people
throwing rocks at him (as he had described to tfileuhal) nor the significant matter of his
own parents’ indifferent and negative attitude toMaim. The applicant was asked to
explain the omission of these important mattermffos protection visa application form.

In response, the applicant said that he did notavbat he told the delegate but what he was
telling the Tribunal was true. The Tribunal remeddhe applicant that he was not being
asked about what he said to the delegate but,rraheut why these important matters were
not mentioned in his protection visa applicatiomfo He then said that at that time he could
not remember when was his application; he decidegply because of his experience in
China and if he were to return there.

The Tribunal again asked the applicant to explduy the significant matters in question
were omitted from his application. In response,dpplicant said that the application was
prepared by his migration agent who did not ask $uich detailed questions. The Tribunal
reminded the applicant that his migration agentlheeh able to state in the application that
when the applicant returned to China his friend$theen unkind to him. The Tribunal asked
the applicant why therefore, the application cargdino mention of the applicant's parents
disowning him and the attacks he experienced wieerturned to China. In response, the
applicant said that he does not know what his rtimmaagent did for him or said; even now
he does not know what his migration agent prep#melis application.

The Tribunal asked the applicant if he told his raigpn agent about his experiences in
China. In response, the applicant said that tdes&led questions were not asked and the
migration agent was only preparing the applicatidhe Tribunal asked the applicant if the
reference in the application to his friends beingind to him when he returned to China was
something he told his migration agent. The apptisaid his agent did not ask him. When
asked where this information in the application ednom, the applicant said "when it was
about to begin, they tried to know better aboum[hj they were waiting as they knew that
they would wait a while for the interview date t® &rranged; they had his details “very
handy just next to his or her hands”.
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Country information

Under Chinese legislation a disabled person isddfas:

A disabled person refers to one who suffers frompaimalities of loss of a certain
organ or function, psychologically or physiologigabr in anatomical structure and
has lost wholly or in part the ability to perform activity in the way considered
normal.

The term “disabled persons” refers to those wittual, hearing, speech or physical
disabilities, mental retardation, mental isordér)(snultiple disabilities and/or other
disabilities.

The criteria for classification of disabilities $Hae established by the State Courcil.

There are estimated to be 83 million people witaldilities living in China and the
proportion of people with disabilities living innal areas is greater (75% or 62 million) than
the proportion living in urban areas (25% or 21lionil).?

The Chinese government has adopted and implemantachber of laws to protect the rights
of persons with disabilities and prohibit discrimiion against them as well as policies and
standards and initiatives regarding people witaldigies including the right to productive
and decent work. These include the Chinese Catistitproviding a general protection to
people with disabilities; the Law on the ProtectafrDisabled Persons addressing issues
such as employment, welfare and access to serti@snplementation of a quota scheme
regarding the employment of people with disab#itiemployment laws prohibiting
discrimination against people with disabilitiesizethe Employment Regulation and the
Education Regulation for people with disabilitiesldahe Employment Promotion Law 2007,
the 11" Five Year National Program on Disability (2006-2D&nd the Poverty Alleviation
Program for Persons with Disabilities Living in RUAreas (2001-2010)5.

The China Disabled Persons' Federation is an asghoin established in 1988 to take
responsibility for issues related to disability asé nationwide umbrella network reaching
every part of the country to represent the interespeople with disabilities, protect their
rights, provide comprehensive services to themsampervise affairs that relate to thém.
There are nearly 100,000 organisations in Chinatijmo urban areas, set up to serve those
with disabilities and protect their rights.

! (Law of the People’s Republic of China on the Priibecof Disabled Person#\dopted at the 17th Meeting of
the Standing Committee of the Seventh National R&oEongress of the People’s Republic of Chin28n
December 1990 and implemented 15 May 1991, Chisalidéd Persons’ Federation website, Article 2
http://lwww.cdpf.org.cn/english/info_01.htmAccessed 25 September 2008ttachment 2}

International Labour Organization and Irish Aid 20clusion of People with disabilities in ChinAugust 5
http://www.ilo.org/wecmsp5/groups/public/---ed_enmpifp_skills/documents/publication/wcms_112380.pdf
Accessed 24 October 2010.

\\NTSSYD\REFER\Research\2011\Web\CHN ILO Disabilitigina. pdf

? International Labour Organization and Irish Aidd®0Inclusion of People with disabilities in ChinAugust 5;
See also United States Department of Statentry Reports on Human Rights Practices for 20Q&ina 8
March, www.state.gov.

* International Labour Organization and Irish Aidd®0Inclusion of People with disabilities in ChinAugust 5
°us Department of State 201Qpuntry Reports on Human Rights Practices 2010 in&;I8 April
http://www.state.gov/g/drl/rls/hrrpt/2010/eap/1523&m
\\ntssyd\refer\Research\2011\USDOS\HRP\154382.htm
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programs to integrate persons with disabilities Buciety® This includes programs aimed
at rehabilitation services examples of which haserbdescribed in one source as follows:

The government has developed and supported relasibili programs that aim to
mainstream and facilitate the participation of deogith disabilities in society.

These programs include sight-restoring cataragiesyr low-vision training, speech
training for hearing-impaired children, correctsugrgery for people with physical
disabilities, and provision and installation ofiagge devices. .... Services were
delivered through key rehabilitation centers ad a®ICommunity Based
Rehabilitation (CBR) initiatives. CBR aims to impeothe physical functioning and
independent living skills of people with disab#iiin order to facilitate their
participation in social life and their communiti@sd is an important and foundational
part of rehabilitation efforts in China.....

In response to the many people with disabilitispeeially in poverty-stricken rural
regions, who could not afford rehabilitation seedcthe government and NGOs
collaborated on the projects “Rehabilitation fol &inong Leprosy-disabled Persons”
and “Helping the Hearing-Impaired by Donating HegrAids,” which have helped
over one million people. With support from commatdianks, the government also
established a project called “Rehabilitation fov@&ty Reduction among Persons
with Disabilities.”

While these laws exist and initiatives have be&ernaaccording to government statistics,
almost one quarter of people with disabilities mir@ live in extreme poverfy.In terms of
education, 85% of poor disabled people do not ackvéeyond middle school and 36% of
people with disabilities aged 15 years and oveillierate’ Unemployment among adults
with disabilities remains a serious probl&hOne recent source provides that more than 4.5
million people with disabilities were employed iie€s and towns and approximately 17
million were employed in rural areds.While the overall social status of people with
disabilities and their living conditions has impeavremarkably over previous decades, there
remains much to be done for people with disabditeeachieve full realisation of their right

to equality and under the laws enacted to assstth

The Tribunal discussed this information with th@lagant and put to him that while this
information indicated that people with disabilitiigl suffer discrimination from those in
Chinese society with a negative attitude towaresththere were also programs, initiatives
and laws in place to assist people with disabditaed, on balance, there appeared not to be a
real chance that he would suffer serious harm im&for the essential and significant reason
that he was disabled (or belonged to a particdeias group of people with disabilities in
China).

® US Department of State 201ountry Reports on Human Rights Practices 2010 in&I8 April;

’ (Center for International Rehabilitation (CIR) abisabled Peoples’ International (DPI) 200%ernational
Disability Rights Monitor: Regional Report of Asituly, p.32
http://www.ideanet.org/uploads/file/CIR_IDRM_Asi&b.pdf— Accessed 25 September 2006

8us Department of State 201Qountry Reports on Human Rights Practices 2010 ir&I8 April

® International Labour Organization and Irish Aidd®0Inclusion of People with disabilities in ChinAugust 5
12 Us Department of State 201@ountry Reports on Human Rights Practices 2010 in&I8 April

1 US Department of State 201ountry Reports on Human Rights Practices 2010 in&I8 April

12 (Center for International Rehabilitation (CIR) abiabled Peoples’ International (DPI) 200&ernational
Disability Rights Monitor: Regional Report of Asituly
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. In response, the applicant said that these vanotigtives or laws were only accessible by
those in large cities and were not available inshigll rural village. Further, these various
initiatives and laws were nothing more than a dsgby the Chinese government and did
not actually exist.

In his final comments, the applicant said he wimtethe truth and the Tribunal could
conduct an investigation if it did not believe him.

FINDINGS AND REASONS

The Tribunal finds that the applicant is a natioofaChina (see the copies of pages from his
Chinese passport on the department file).

The Tribunal has the following concerns about thgliaant's credibility.
Omission of important information from protectiasavapplication

The applicant made his protection visa applicatifter he returned from a visit he made to
China in late 2010. As stated earlier in this dieai, in his protection visa application, the
applicant claimed that he could not return to Chimaiew of his experiences when he was
there in late 2010; experiences he described ag b@bked at in a different way; being
laughed at by relatives and friends who made imguttomments and who would not go out
with him.

The Tribunal is concerned that the applicant omiftem his protection visa application the
far more serious incidents he claims took placeneereturned to China which were being
assaulted by a group of youths at a railway statianing rocks thrown at him when he went
out for a walk and the negative attitude of hisepés who, in effect, according to his claims
to the Tribunal, did not care about him.

While the applicant, in his protection visa appiica, generally referred to relatives having a
negative attitude toward him, the Tribunal woulgest the applicant to have also
specifically mentioned the negative attitude ofgrasents toward him as he described it to
the Tribunal if that account was true. Furthethd applicant had been assaulted and had
rocks thrown at him as he claimed, the Tribunal M@lso expect the applicant to have
specifically mentioned those incidents in his agation.

The Tribunal considers that the attitude of hisepts as he described it and the two incidents
in question are so serious in nature that it ismoeivable the applicant would not have
specifically mentioned them in his application wdhasked to give reasons for claiming
protection.

When this was put to the applicant, he gave varg@sgonses first saying he decided to
apply for protection because of his experience wieereturned to China in late 2010. He
then said that these important matters were notiored because his migration agent who
assisted him with the application did not queshon in detail. The Tribunal rejects that
explanation as the matters in question are sigmfiand serious. The applicant would not
have to have been questioned in detail, for sucbusematters to be mentioned in the
application form.

That is especially so, when the applicant has gexedence in the application about his
experiences in China and clearly discussed witlmiggation agent who assisted him to
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complete the form what those experiences were dydthey were reasons he was seeking
protection in Australia.

In addition, the applicant then claimed that hisraglid not ask him about his experiences in
China. However, when asked where the informatmpearing in the application came from,
the applicant gave a vague response implying iaretear and indirect fashion that the agent
somehow had this information. The Tribunal findsiesponse unsatisfactory and, overall,
finds not credible the omission of this significamformation from his protection visa
application (that is being assaulted by a gangothys, having rocks thrown at him when
walking on the street and his parents’ negativieud#t toward him).

The applicant’s evidence about his parents’ atéttolward him

The applicant claims that his parents have abartibime. When he last asked them for
money they would not give him any and when he waShina in late 2010 they were
uncaring about what he claims happened to him #@edandifferent about him returning to
Australia and how he would support himself here.

The Tribunal has difficulty accepting those clawisen, following his accident, his parents,
on his own evidence, came to Australia to see himmmother remaining here from February
until December 2009. He has produced a report fi@ocial worker from the hospital where
he was being treated who said, when the reportwrigign in December 2009, that his
parents had been supportive and had provided agand stable environment for him.

When that was put to him, the applicant said ti@phrents came because of their image of
him as he used to be but they could not acceptiime was after the accident. However, if
that were true, his mother would never have sténgzd for the period she did and his father
would not have returned to Australia to check an fas he had claimed).

In addition, he said that the impression conveyethb social worker’s report about his
parents’ attitude was true while he was being @é@tat Australia. However, the Tribunal can
see no reason why his parents’ attitude shouldsgiye only while he was receiving
treatment. Further, when questioned about hisaoomtith his parents after December 2009,
the applicant indicated that they were uninterestddm (the applicant claiming it was
always him who was contacting them and that wheg #poke they did not say much).

This was occurring even though the applicant willgeteiving treatment in Australia in
2010 according to the medical reports he produced.

In this period, he claims not to have discusset Wi parents whether and when they were
coming back to Australia to see him. When askey thht was, he claimed he did not care
and did not think about it much. While the Triblnates that in the medical reports issued
in 2010 the applicant is referred to as having toetivation, the Tribunal still has difficulty
accepting that, at that time, the applicant didaase whether his parents would come back
and see him.

Notwithstanding his claim that his parents wereagised from him in this period of time,
and that he did not care whether they came to isegetlie doctor treating him was of the
view that the applicant returning to China to desn would be beneficial. Further, he said
he was delighted to be going to China to see thidowever, while he made that statement,
he also said, at that time, there were no discnsdietween them as to whether he would
stay with them in China permanently or remain irs#alia, a claim the Tribunal finds
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difficult to accept given the applicant did not kate right to remain in Australia
permanently and had no other immediate family here.

The applicant's account of his parents, on his ewdence, being willing for him to come
back to China and stay with them, but, while he thase, being uncaring, also struck the
Tribunal as incongruous. In the light of the pesitrole they were seen to be playing in his
recovery when they did come to Australia, the Timdualso had difficulty accepting his
account that at the time he left China very litti@s said about him remaining in Australia
and, in particular, how he would survive.

Their subsequent claimed refusal to provide angrfamal support to him when he had run out
of money also struck the Tribunal as difficult telibve given their previous conduct in
coming to visit him in Australia, their presencergeassessed by a professional as being
supportive, stable and loving.

As the Tribunal understands it, the applicant'dangtion for this change of attitude on the
part of his parents is due to their disappointna¢tibe fact that he has some form of
disability and at the way he was treated when heiw&hina as he claimed. He asserts that
they felt humiliated by his condition because thayg spent money for him to come to
Australia and study. He claimed that possiblyieadn, while he was in hospital, his parents
had some hope that he would completely recovemdrah he returned to China they saw he
still had some form of disability and so were digaipted and did not want to care for him.

Even if his parents were disappointed as he claitetth at his state and at what he claims
happened to him when he was in China, the Tribdoaé not accept that they would be so
uncaring as to have had no discussions with hito asw their own son was going to
survive in Australia, how long he would remain #hand that they would even deny him any
financial support when he told them he had no morféat is particularly so when they had
come to Australia to see him after his accident\aacke supportive for his recovery.

Overall, the Tribunal finds that the applicant's@mt of his parents’ negative attitude
toward him does not bear the ring of truth andosanedible.

Conclusions on credibility

The applicant has omitted significant and importafdrmation from his protection visa
application and has not provided a satisfactoryasgiion for that. The omission of this
important information reflects poorly on the appht's credibility. In addition, part of that
information omitted from the application compriske claim that his parents have
abandoned him. As stated above, the Tribunal fmsigvidence about that does not bear the
ring of truth and considering this information wadso omitted from the protection visa
application, the Tribunal finds that this claim abbis parents attitude is false.

These concerns expressed by the Tribunal aboatblecant’s credibility, considered
cumulatively, lead the Tribunal to conclude tha &pplicant is not a witness of truth.
Accordingly, the Tribunal finds the applicant'sioia put forward in his primary application,
to the delegate and to the Tribunal about theudtiof persons in China toward him when he
was there and the attitude of his parents towardld@cause of his disability is fabricated and
not credible.
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The Tribunal has also taken into consideratiorféloethat the applicant has had difficulties
with his memory since his motor vehicle accideneamly 2009. However, the Tribunal does
not believe that those difficulties can explain ¢éimeission of significant information from his
protection visa application. The applicant wasdblrelate this information in detail to the
Tribunal and he did relate in his protection vipgl&cation claims about his experiences in
China that led to him applying for protection.

Accordingly, the Tribunal is satisfied that the gsion of this important information from his
application form is not due to any lapse in his mgm Instead, the Tribunal finds that
information has been omitted because it is not true

In addition, notwithstanding the applicant’s ditfltes with his memory and the other
aspects of his condition, the Tribunal is satistieat the applicant was able to understand the
nature of proceedings and was in a position to giwdence. He appeared to be able to
understand the Tribunal's questions and the varidasences that were put to him about his
evidence. He was well able to articulate his resps.

In his final comments, the applicant said thahéd Tribunal did not believe him, it could do
an investigation. The Tribunal does not need weutake any further enquiries to satisfy
itself as to the credibility of the claims madethg applicant. For the reasons given above,
the Tribunal is satisfied that he is not a witnessuth and the claims he has made are false.

The Tribunal therefore disbelieves the applicasiigns that his parents have abandoned him
or do not care about him; that they have denieahitiral support to him; that they do not

want to care for him and do not want him in Chithat they were uncaring or uninterested
toward him when he was in China; that after théyAestralia and returned to China they
lost interest in him (as claimed by his represevgan submissions of [October] 2011); that,
when he returned to China, the applicant was ladigihethe subject of insulting remarks, the
victim of derogatory behaviour by others, the vicof an assault and that rocks were thrown
at him; that the village head or any Chinese aithorade fun of his disability and refused

to assist him; that people in his village gossigbdut him; that people were disrespectful or
attacked him because he took time to think anddcoat answer questions straight away (as
he had claimed to the delegate); that friends afadives shunned him; that his parents talked
in a negative way about him to others, includiragf they did not want to care for him and
that they told him he could not work in his fatedsusiness; that there is another disabled
person in the applicant's native area who is alalbreated by others as he claimed to the
Tribunal; that the applicant has no contact withgarents as he told the Tribunal and as
claimed in his representative’s submissions of §Det] 2011.

The Tribunal finds that there is no credible evitkethat the applicant was mistreated by his
parents or anyone else when he returned to Chilzar2010 and no credible evidence that
his parents have adopted an uncaring or indiffeatiitide toward him.

The Tribunal accepts no more than that the applicames from a village near the city of
Fuqing in Fujian province. The Tribunal accepts tihe applicant's parents live in that
village and his father is the owner of a [businglsste. The Tribunal accepts that the
applicant was in a car accident in February 20@Phas parents came to Australia to see him.

The Tribunal accepts that their presence with Hier ahe accident was supportive and their
attitude toward him has not changed. The Tribacakpts that the applicant returned to
China in late 2010 and stayed with his parentsHat period. As stated, the Tribunal finds
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that their attitude toward the applicant was amdai@s supportive there being no credible
evidence to the contrary.

In terms of his level of disability, the Tribunalaepts, as claimed to the Tribunal, that the
applicant has some short-term memory problems, #isatoted in the medical certificate of
May 2011, he has impaired vision in his right e@t there is a weakness in the right side of
his body such that he is unable to run and, if aiksvquickly, he loses his balance The
Tribunal also accepts as claimed in the medicdifioate of May 2011 that he suffers back
pain during physical exertion and his claim thatshenable to perform his [work] more than
two days per week because he gets tired.

The Tribunal accepts the applicant’s evidence ltleatas lived independently since he was
discharged from hospital in September 2009 (beyonohitial period of six months when
care attendants came to his home). The Triburtas his account that since April 2010 he
has not seen a doctor. While he claimed that ti@ali have any money to consult a doctor,
the Tribunal also notes his evidence that he ffielte was no need for him to do so as he
thought he was healthy and did not need any tredtn#ss stated above, the applicant is well
enough to have been able to undertake part-timplfgment].

The applicant also referred to having psychologiiffiiculties but he said that this was
because of the claimed negative attitude held gypharents toward him. For the reasons
given above, the Tribunal does not accept the eqptis claim about his parents' attitude and,
while the applicant may still be coming to termshawvhat has happened to him in terms of
the car accident and the injuries he has sustaiherk is no evidence before the Tribunal
that the applicant's psychological functioningdstricted or diminished in any way that he is
unable to function in daily life.

In his reports of 2010 [Dr B] referred to the appht having difficulties with concentration
and motivation for his recovery. While that mayé®een the case then, the applicant
displayed no difficulty concentrating at the Trilaihearing when giving his evidence. In
terms of motivation for his recovery, the Tribunales that, on his own evidence, since
September 2009, now over two years ago, the applices lived independently apart from an
initial period of six months when he said that cattendants came to his home. In that time
he has been able to travel back to China and, #irece obtain part-time employment.

In terms of assessing his level of disability, Tmeunal does not consider that the applicant
has any problems with concentration or motivathuat tvould impact on his ability to resume
his daily living in China and his ability to subisieere. As stated above, the applicant will
receive care and assistance from his parents toehss ability to subsist in China (there
being no credible evidence to the contrary).

Assessment of the well foundedness of the apptideat of persecution based on the
evidence the Tribunal accepts as credible

The applicant fears that if he returns to Chinavilesuffer serious harm because he is
disabled. In his protection visa application, femas that he will suffer discrimination, be
laughed at, have no self-esteem, there will be eammg to his life or value and he will not
be able to survive. In submissions of [Octobed 2Ghe representative stated that being
from a rural area, the applicant will suffer moseaadisabled person, conditions being worse
for disabled people from rural areas.
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The Tribunal is willing to acknowledge that disabj@eople in China could be a particular
social group. The Tribunal also acknowledges thentry information to the effect that
people with disabilities in China do suffer discimation in Chinese society and, as asserted
by the applicant's representative, that this cbeladvorse in rural areas. The Tribunal
acknowledges that while there are laws and prograrpkace to assist disabled people in
China including laws that prohibit discriminatiogaanst them, nevertheless, it is estimated
that a quarter of disabled people in China livparerty and unemployment and access to
education remains a serious problem.

In terms of access to education, while he madexpoess claim to wish to undertake tertiary
education in China, even if he wanted to and iatihs there denied admission to him
because he is disabled, the Tribunal is not satighat this would lead to consequences for
the applicant amounting to serious harm. The agptiis relatively well educated already,
having been able to undertake high school studiéaistralia [and commence a business
course] which he had to cease as a result of tidext. Given his level of education, if
anything, the applicant should be relatively wd#dged to seek employment in China.

On that matter, the Tribunal acknowledges that bg emcounter discrimination in seeking
employment. However, country information doesstate that disabled people are outright
denied employment because they are disabled. Winge numbers do not have
employment, the country information indicates tihatre are disabled people who do have
employment both in rural and urban areas. Theuhabwould not describe the applicant's
level of disability as severe and, as stated abo¥eshould be better placed than other
disabled people in China in seeking employmentrgihe level of education he has received.

In addition, when he returns to China, the applicam live with his parents and will have
their support to enable him to subsist there. Brehidence, his parents appear to be
relatively well off as he said his father ownedusiness which employed a number of
people. While he claimed in his protection visplaation that his parents used their life
savings to send him to Australia, since then, theaye been able to afford to travel to
Australia themselves to care for him after his éent and, he told the Tribunal, that when he
returned to China, he understood his father wlstining his business.

The Tribunal has considered his claims made iptogection visa application that he would
be laughed at and his claim about how he woulddbelt himself (low self-esteem, life
having no meaning or value). There is no cred#vidence before the Tribunal that the
applicant was laughed at when he returned to Gimidlahe will have the support and
assistance from his parents to help him deal withastracism or like treatment he might
encounter from those in his native area. The T@bgan understand the applicant may have
low feelings about himself because of the trafficident and the injuries he sustained but,
notwithstanding those feelings, the applicant heentable to conduct his life in Australia
since being discharged from hospital in Septembép2

The Tribunal considers that, in addition to supf@ttan receive from his parents, the
applicant will be able to conduct his life in Chiaad any low feelings he may have about
himself will not lead to him suffering serious hammChina. Further, the Tribunal must also
consider the various government initiatives thatehiaeen put in place to assist disabled
people as discussed above including laws that pitadiscrimination against them. As a
relatively well educated person from a relativeliivoff family, the applicant will be better
placed than other disabled people to access thosednd initiatives to realise his rights.
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The applicant claimed that any initiatives, progsamn laws in place in China to assist
disabled people would not be available to somewora & small village; they are only
available to those who live in large cities. Toeintry information cited above does not
state that these various programs and laws ar@ ogeration in rural areas; only that there
were more organisations in urban areas set upve fgose with disabilities and protect their
rights. While the applicant said his village wassgnall it did not have a police presence, he
also said that it was only a two hour journey frbaging city.

The Tribunal is not satisfied that his native aseso isolated and remote that he would be
unable to access protection from Chinese authstfitieharm he fears as a disabled person
and unable to access the benefits of the lawsy@nogyand initiatives in place for disabled
people in China. In making that statement, thédmal also repeats its assessment that this
applicant is relatively well educated, his famihg aelatively well off and are capable of
asserting the applicant's rights under these pnogjand laws.

The applicant claimed that the various programslawd discussed above to assist disabled
people did not actually exist and were just a "disg" put on by the Chinese government.
While the applicant makes that assertion, the méiron in question comes from
independent and reliable sources including theddnBtates Department of State among
others. The Tribunal is satisfied that the vari@awes programs and initiatives discussed
above do actually exist.

The Tribunal has considered the country informapimvided by the representative in
submissions of [October] 2011, that informatiomigeiwo articles from a news media site.
The information submitted is consistent with thiimation discussed above in this
decision, namely that people with disabilities inif@a do face discrimination and prejudice
from society and that much needs to be done torenkat disabled people are able to enjoy
their human rights. However, as stated aboveetisemo country information that disabled
people are denied employment outright becauseateegisabled. Country information
indicates that there are disabled people in China nave obtained employment and that is
in urban areas and rural areas.

While there may be negative attitudes towards tikshpeople by some sectors of Chinese
society, as stated above, the Tribunal considetsthins applicant is relatively well educated,
his family relatively well off and, therefore, inp@sition to access the benefit of the
programs, initiatives and laws in place in Chinassist disabled people including to protect
them from discrimination or any other harm. Iniéidd, the applicant will have the support
of his parents to ensure that he is able to suipsGhina.

In his protection visa application, the applicaairoed that Chinese authorities would not
protect him because he had been in Australia s@aesyeceiving education and medical
treatment here. The country information consultgdhe Tribunal and cited above makes no
mention of the various laws, programs and initediget in place by the Chinese government
being denied to any disabled person because tlteyelaived education, medical treatment
abroad or spent time abroad as the applicant haes. daccordingly, the Tribunal finds that
Chinese authorities will not deny protection to leimply because he has spent time in
Australia and received an education and medicatrtrent here.

In his protection visa application, the applicaairoed that he would be denied basic
medical treatment In examining this claim, theblinal notes that the applicant has actually
not needed to see a doctor, on his account, sipcé2010. While he initially claimed that
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was because he did not have the money to condolttar, he later twice said that in fact he
felt healthy and that he did not need to see aodoaVhile the applicant has the disabilities
described above, the evidence before the Tribumiatates that he is not in need of regular
medical treatment.

Further, there are no doubt many competing demandise Chinese government in terms of
providing services to its citizens and enactingdand allocating resources with respect to
that. The country information cited above makesmamtion of any disabled person being
denied medical treatment for the essential andfggnt reason that they belong to a
particular social group of disabled people or fay ather convention ground. While the
country information indicates that still much ne¢al®e done for disabled people in China to
realise their legal entitlements including accesappropriate medical treatment, there is no
assertion in the country information that thisestait affairs is for the essential and significant
reason of any convention ground.

In summary, the Tribunal finds there is no creddledence that the applicant’s parents have
abandoned him or have a negative attitude towand Aihere is no credible evidence that
when he returned to China the applicant suffergdf@am of maltreatment, ostracism or any
other type of harm because of his disability. Blase the country information discussed
above and the evidence of the applicant the Tribaceepts as credible, the Tribunal finds
that the applicant's fear of persecution based®mbembership of a particular social group
of disabled people is not well founded.

The Tribunal finds that, on the evidence it accagtsredible, the applicant does not have a
well founded fear of persecution based on any catiwe ground.

CONCLUSIONS

The Tribunal issatisfied that the applicant is not a person torwlastralia has protection
obligations under the Refugees Convention. Theeefue applicant does not satisfy the
criterion set out irs.36(2)(a) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.



