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DECISION RECORD

RRT CASE NUMBER: 1102506

DIAC REFERENCE(S): CLF2010/54188

COUNTRY OF REFERENCE: Russian Federation

TRIBUNAL MEMBER: Denis O'Brien

DATE: 12 July 2011

PLACE OF DECISION: Sydney

DECISION: The Tribunal remits the matter for reconsideration

with the following directions:

€)) that the first named applicant satisfies
s.36(2)(a) of the Migration Act, being a
person to whom Australia has protection
obligations under the Refugees
Convention; and

(b) that the second and third named applicants
satisfys.36(2)(b)(i) of the Migration Act,
being members of the same family unit as
the first named applicant.



STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicants Protection (Class XA)
visas under s.65 of thdigration Act 1958the Act).

The applicants, who claim to be citizens of Russiaderation, arrived in Australia on
[date deleted under s.431(2) of Megration Act 1958as this information may identify
the applicant] January 20Hhd applied to the Department of Immigration and
Citizenship for the visas [in] April 2010. The dgt#e decided to refuse to grant the
visas [in] February 2011 and notified the applisasitthe decision.

The delegate refused the visas on the basishatpplicants are not persons to whom
Australia has protection obligations under the 1@8hvention relating to the Status of
Refugees as amended by the 1967 Protocol relatitigetStatus of Refugees (together,
the Refugees Convention, or the Convention).

The applicants applied to the Tribunal [in] Mard@12 for review of the delegate’s
decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tqgplicants have made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thasilec maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged,
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausial whom the Minister is satisfied
Australia has protection obligations under the Gartion.

Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is a member of the same family usidaon-citizen (a) to whom
Australia has protection obligations under the Gorion and (b) who holds a
protection visa. Section 5(1) of the Act provideattone person is a “member of the
same family unit” as another if either is a memifethe family unit of the other or

each is a member of the family unit of a third persSection 5(1) also provides that
“member of the family unit” of a person has the nieg given by the Migration
Regulations 1994 for the purposes of the definition

Further criteria for the grant of a Protection @3l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.



Definition of ‘refugee’

10.

11.

12.

13.

14.

15.

16.

Australia is a party to the Refugees Convention gederally speaking, has protection
obligations to people who are refugees as definektticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents
S152/20032004) 222 CLR 1 andpplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Secondly, an applicant must fear persecution. Uad@drR(1) of the Act persecution
must involve “serious harm” to the applicant (s.@)gb)), and systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, if the hardship or deniaktitens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court haslaxed that persecution may be
directed against a person as an individual orrasmber of a group. The persecution
must have an official quality, in the sense that afficial, or officially tolerated or
unable to be controlled by the authorities of tberary of nationality. However, the
threat of harm need not be the product of governmpelicy; it may be enough that the
government has failed or is unable to protect g@ieant from persecution (s€han
per McHugh J at 433pplicant Aper Brennan CJ at 233, McHugh J at 258).

Persecution also implies an element of motivationhe part of those who persecute
for the infliction of harm. People are persecut@dsomething perceived about them or
attributed to them by their persecutors. Howeves,motivation need not be one of
enmity, malignity or other antipathy towards thetwvn on the part of the persecutor.

Thirdly, the persecution which the applicant fearsst be for one or more of the
reasons specified in the Convention definitionceraeligion, nationality, membership

of a particular social group or political opiniorhe phrase “for reasons of” serves to
identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test .sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.



17.

18.

19.

Fourthly, an applicant’s fear of persecution fa€@vention reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if he or she has genuine fear fodngh®n a “real chance” of
persecution for a Convention stipulated reasoreak is well-founded when there is a
real substantial basis for it but not if it is mgrassumed or based on mere speculation.
A “real chance” is one that is not remote or insabgal or a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country
of former habitual residence. The expression “tteggetion of that country” in the
second limb of Article 1A(2) is concerned with exi@ or diplomatic protection
extended to citizens abroad. Internal protectiamerertheless relevant to the first limb
of the definition, in particular to whether a féemmwell-founded and whether the
conduct giving rise to the fear is persecution.

Whether an applicant is a person to whom Austras protection obligations is to be
assessed upon the facts as they exist when th&ae® made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

20.

21.

The Tribunal has before it the Department’s filatiag to the applicant§.he Tribunal
also has had regard to the material referred thardelegate’s decision, and other
material available to it from a range of sources.

Theapplicants appeared before the Tribunal [in] JUWELZ0 give evidence and
present arguments. The Tribunal first took evidenoe the first named applicant and
then took independent evidence from the second aapgelicant. The Tribunal also
received oral evidence by telephone frvit A] in [City 1] in the Russian Federation.
The Tribunal hearing was conducted with the assigt@f an interpreter in the Russian
and English languages.

Protection visa application

22.

23.

24,

The first named applicant (who, for the sake ofvamence, will be called “the
applicant”) is Russian. He was born in the thenBrskiy Krai region of Russia on
[date deleted: s.431(2)]. He is married with twddren, a [age deleted: s.431(2)] son
who is currently residing in Australia with the &dippnt and his wife and a [age deleted:
s.431(2)] daughter who is residing in Russia.

From 1985 to 1992, the applicant worked as anuogtr in [a military base]. In
November 1990 he began to supplement his inconveoling on a casual basis for a
friend in his private business. The applicant’supation before coming to Australia
was second-hand car dealer.

He gave up his membership of the communist parfamuary 1991 to pursue his
interests in private business which towards theari®92 provided him with a better



25.

26.

27.

28.

29.

30.

31.

income. However, giving up his membership had iexepercussions and he began to
experience problems at work. He had been warnedtatithdrawing his communist
party membership by his Commanding Officer, [Mr ®ho was a secretary of the
communist party at the army base where he workéslwas harassed at work and
resigned from his job [in] December 1992.

Between [December] 1992 and [January] 1993 theeanls flat was burnt down.
The applicant, his wife and son were not in thedtahe time as they had attended a
New Year’s celebration at a friend’s place. Thie @lepartment advised that the fire
had been lit deliberately. The applicant believeat they fire had been lit with the
purpose of killing him and his family. He believiddht the people he worked with at
the military base were responsible as he did net laay enemies.

From 1995, he owned a second-hand car busines$ Wwbight and sold Japanese cars.
The business was registered in [City 2] [in] Jagygear deleted: s.431(2)]. This
business was his only source of income. In Dece2®@3the Russian government
announced higher tariffs on imported cars mearhagthe price of Japanese cars
would rise.

The applicant took part in a peaceful protest agjdhme rise in car import duties on 14
December 2008 in [City 1]. He arrived in [City[if) the morning] and joined a
convoy of cars heading to Vladivostok airport [e tafternoon]. The police stopped
the convoy so the applicant and others walkedeattport carrying signs and shouting
slogans. At 8:00pm the applicant and the othetegters returned home.

On 21 December 2008 the applicant attended a squeaweful demonstration where
riot police also attended. He was beaten andtddean into custody by the police and
charged with breaching public order. The policedtened him and he was told not to
seek medical attention. He was told that he woeldlack-listed and that his file
would be transferred to the local police statiofGity 2] where he would be monitored
by local authorities. The Russian Government ladeghe protesters as “enemies of
the people” and on 11 January 2009 increased tifiecta imported cars. As a result
the applicant lost his business to pay off his audated debts.

In January 2009 he joined a group called TIGR wiieltlaims was an initiative of
citizens of Russia, mainly entrepreneurs who hattleeir car business. TIGR was not
a political party, but a party united by entrepraiseand businessmen in the
Vladivostok region who were speaking up againstegoment corruption. The
applicant organised activities for this organisaiio the city of [City 2]. After

becoming involved in TIGR he began to have problentis police and government
authorities. He received threatening phone calls.

[In] March 2009 the applicant received a threatgmphone call from someone who
claimed to be from One Russia Party. The callerltom that there could be no other
political organisations in [City 2] other than OReassia Party. The applicant was
advised to withdraw from TIGR and join One Russaaty? He believed he was unable
to join this party as all the higher ranked posisiavithin the party were occupied by
former communists.

He was harassed by the police who regularly chehiselicence and registration and
checked his vehicle for drugs. He was also takehe police station for drug testing.



32.

33.

34.

35.

36.

37.

38.

[In] January 2009 he was stopped by the policecuestioned why they were
searching his car without his permission. Thegawshian in charge, [name deleted:
s.431(2)], replied that “the ones like you desapecial treatment” The applicant
complained several times to the policeman in chdrgene deleted: s.43192)], and to
the DPP [name deleted: s.431(2)] but his complauet® ignored and no action was
taken.

[In] March 2009 at 10:30pm on his way home froml@R meeting the applicant was
arrested. He spent the night in prison and waantéd see the head policeman the
following day. He was questioned about his TIGBoagtes for over 5 hours. During
this time he was threatened and sections of thed&ating to terrorism and extreme
behaviour were read out to him.

In 2009 the applicant had a nervous breakdown pedtgime in hospital. After he
was released from hospital he received threatguinoge calls every 3-4 minutes (sic).
His wife and son were also threatened. The apgl®ant his son away to protect him.

[In] October 2009 the applicant was stopped bygeotin his way home from a TIGR
meeting. He was asked to remove an orange rildlimintas displayed on his car. He
refused to remove the ribbon and was beaten. ibbherr was forcibly removed by the
police. A policeman punched him in the face, leg\hm unconscious. When he
regained consciousness, the applicant drove hinséie nearest hospital.

[In] November 2009 at about 11pm on the way horamfa TIGR meeting the

applicant was attacked by four unknown men. Helesden for 3-5 minutes and lost
consciousness. When he came to, he called hisowifés mobile telephone and she
took him to the hospital. He had sustained a baotsstine from the beating and
required an operation. He spent 12 days in inbensare and was advised that, if he
had arrived at the hospital half an hour laterwbeld have died. He spent a month in
hospital having numerous procedures. Whilst re@ipey in hospital a police officer
came to take a statement about his beating. Tlheepwn suggested the beating was a
random attack by unknown assailants. The applidains that the attack was
orchestrated by the authorities.

[In] December 2009 at 2:30pm whilst the applicaaswn hospital the police searched
his home for drugs and did not find any. His coteptard drive and TIGR literature
was confiscated. His wife was at home when theckeaok place. A few days later
while he was still in hospital he received an amoays letter stating that a criminal
case was being fabricated against him. He made souiries with a friend who
worked for the police and discovered the chargefaathe transportation and sale of
drugs.

He arrived in Australia [in] January 2010 on atgsiisa. He cannot return to Russia
as he fears for his life and liberty. He holds khessian authorities responsible for the
events that caused him to leave Russia and dodxehevte that the authorities would
protect him.

He fears that if he returns to Russia he will ammngito be persecuted by the authorities
because he was involved in protests against thergment and because of his key role
with the protest organisation, TIGR.



Report of medical examination of the applicant

39.

On the Department file is a report dated [in] M&LQ@ of a medical examination of the
applicant conducted by a medical practitioner irsthalia in connection with the
applicant’s application for a protection visa. Tlport includes a drawing of the
applicant’s stomach showing surgical wounds, besigdieh some handwriting of the
medical practitioner appears. Not all the handwgiis completely legible to the
Tribunal but it includes the following: “Large sucgl wounds laparotomy following
assault 12/09. Mild tender lower abdo and somehdige from wound...”.

Departmental interview

40.

41.

42.

43.

44,

45,

46.

In an interview with the delegate [in] August 204Rich lasted for more than two and
a half hours, the applicant was asked details atiswork as [a military base]
instructor. He said that he worked as an [instmjaibstudents doing military service at
[a military base] at his home town of [City 2]. lteught them the basics about [military
equipment and] maintenance and other matters. élegate asked him how he got this
training role given that he had no educational ifjaations. He replied that, after his
military service, he stayed on in the military,rjgee details deleted: s.431(2)] where
he did a mechanics course. At the [military baa@) the help of literature about the
particular [equipment] and with his knowledge ofalanics, he was able to teach the
basic information the students required. He wasargptalified [occupation deleted:
s.431(2)] and the [equipment] on which he provithegltraining were obsolete
[equipment].

The delegate asked why he was instructing in mat obsolete [equipment]. He
responded that that was a matter for higher rankifigers. He was merely asked to
teach general information about [equipment]. Thieehts might later go elsewhere to
learn about more modern [equipment].

The delegate asked him why he had said in his gtiotevisa application that he had to
give up his communist party membership. He saitithehad to be a member of the
communist party when he was in military servicewas told by his superiors in the
military after he started to engage in private bess ventures that this activity was
contrary to the communist party charter.

He was able to engage in the private work he wasgdor friends because his military
job at [military base] involved shift work and hesvable to fit the private work in
around the various shifts. He also did the privedek on weekends and public
holidays.

The applicant estimated that the population ofy{@jtwas about 35,000. It used to be
more but was now a dead city with many factorieisaperating.

The applicant said that, after he was charged lvitaching public order following the
demonstration on 21 December 2008, he was findeDIr@ubles. His blacklisting
meant that he was constantly watched and hadlbgtene bugged. He was often
stopped by the police when he went out in his car.

The delegate asked him why he did not move elseavlveen the trouble started for
him. He said that it would have been impossibleiiar to move to Moscow or



47.

48.

49.

50.

51.

52.

anywhere near Moscow because registration was seageand his blacklisting would
have prevented him from moving.

The applicant responded to various questions tlegdee asked about the formation of
TIGR and the activities it engaged in. The applicaid that it was set up after the
protest in Vladivostok in December 2008 and hadheéadquarters there. He organised
a branch in [City 2] which had about [number dele®431(2)] members but the
branch was not registered in that city becausentdagor would not allow it. Members

of the branch would go to Vladivostok to particgat the protests there. The applicant
said that he attended protests in Vladivostok ito@er and December 2008 and on
[two occasions in] January 2009. There was angifaest [in] March 2009 which the
applicant did not attend because of his arresCity [2] the previous day. He also did
not attend a protest [in] October 2009 becausedwebeaten up. All the protests
initially were about the increases in customs autymported cars.

The delegate asked him how he was able to prowidei$ family after the collapse of
his business. He replied that he had some savimfjsvas still able to get the
occasional job through friends.

The applicant gave the delegate further detailsiethe threatening phone calls he
received, clarifying that the calls would occurridimes a week.

He said that he was not at home when the poliaelsed his home but his wife was
there. Two policemen knocked at the door and $eg tvere conducting a search in
connection with a criminal case. The applicant’'fevaisked to see a search warrant and
they produced a document which bore a signaturatseal. When the officers left the
house with paper records they had seized and watdmgputer disk, they gave the
applicant’s wife a document to sign. The applidagiteves the police concerned were
attached to the Town Administration. The delegateed why they might have been
interested in him given that he did not appearaweehbeen a high profile figure. The
applicant said that they did not want him to orgarpeople in [City 2] in opposition to
the authorities and he believed that they thougy tould make an example of him to
others. The authorities could not do much with tpgbfile people in TIGR but could
deal with a smaller person like him. [City 2] wasatively small and people there knew
him.

The delegate queried the applicant about the sntribis passport showing his trip to
Japan in June 2009, which occurred after the cadlayb his business. He said that he
went there because he owed money to his formenéssipartner through whom he
purchased cars for his business. He was also keget but of Russia so the militia
would leave him alone but he was not at that tinreking about leaving Russia for
good. The applicant paid his business partner thheeynhe owed him from savings he
had accumulated in the business and through seifiys stock of cars at about half
the price they should have sold for.

The delegate pointed out to the applicant thatrheeal in Australia in January 2010
but did not lodge his protection visa applicatiantiluApril 2010. The delegate asked
why he did not lodge the application shortly afiex arrival. The applicant said that he
was still in shock and was unwell after having guist got out of hospital and he did
not know anyone in Australia. It was only after tiveg a few people in Australia that
he became aware of the possibility of seeking ptimte.



Documents supplied to Department following interviev with delegate

53. Amongst the documents supplied to the Departmemtéapplicant following his
interview with the delegate were the following:

. statement of [Mr A] of [City 1] stating that he hiasown the applicant since
2006, that, like [Mr A], the applicant was in thar sales business, that the two
of them traded next to each other in the car makfZity 1], that the
introduction of protective tariffs led to a wavepmbtests by motorists to
protect their interests, that [Mr A] and the apptittook part in rallies in
Vladivostok and that [Mr A] was aware that the aggoht was [an official] of
the [City 2] branch of TIGR,;

. statement of [Mr C] of [City 2] stating that he Hasown the applicant since
2000, that he helped the applicant in his busirgrsgang cars from the ports
of Vladivostok, Slavyanka and Zarubino to [Cityd2]d helping to prepare
them for sale, that the applicant lost his busimkessto the raising of car
import duties and [Mr C] lost his job, that the hpgnt attended protests in
Vladivostok and organised the activities of TIGH@ity 2] and that [Mr C]
refused to join TIGR because he could see from Wwappened to the
applicant that joining could threaten [Mr C] and Family;

. certificate under the hand of [Mr D], [an officiaf PROO TIGR, certifying
that as of 2009 the applicant has been [an dfffiofahe [City 2] branch;

. report of findings of the Fire Protection and Res8ervice of [City 2] District
relating to a fire at the applicant’s residencelmnight of [date deleted:
s.431(2)] January 1993;

. statement of [Mr E] of [City 1] stating what he saeen buses packed with
the OMON (Special Police Squad) arrived at theyrallVladivostok on 21
December 2008 protesting the increase in custartissdon imported cars;

. anonymous undated statement addressed to theagpharning him that the
Narcotics Control Service proposes to charge hith wicriminal offence in
relation to narcotics to be “located” in his carapartment;

. medical certificate dated [in] May 2009 relatinghe applicant having been
diagnosed as suffering from post traumatic stressder;

. case history extract, [City 2] City Hospital, rehaf to laparotomy,
abdominoscopy, enterectomy, end to end anastorandidrainage of the
abdominal cavity performed on the applicant [infdmber 2009.

Documents supplied to Tribunal

54. Prior to the Tribunal hearing the applicant supptige following documents to the
Tribunal:

. a submission in support of his case;



. a psychological report dated [in] April 2011 of examination of the applicant
by [Mr F], Clinical Psychologist;

. a letter dated [in] March 2011 in support of thelagant by [Ms G],

Psychologist;

. a letter from the applicant’s General Practitiofieame deleted: s.431(2)],
referring to the applicant’s suffering from depieasand post traumatic stress
disorder;

. a hospital discharge report relating to the applisseadmission to Prince of

Wales Hospital, Randwick, [in] June 2010 sufferirggm chest pain;

. express post receipts which appear to be datedfpri] 2010 and [in] May
2010, apparently relating to documents sent froresiRuto Australia.

Tribunal hearing

Evidence of first named applicant

55.

56.

57.

58.

At the Tribunal hearing the applicant gave furteeidence about his former job as a
trainer at the [military base]. He said that, afterforming national service in [Armed
Forces 1], he joined [Armed Forces 2], where, atperiod of training, he was
promoted to [rank deleted: s.431(2)]. His rolehat imilitary base] was to instruct
young national servicemen who had joined [ArmeccEsi2]. He taught them the
basics about [military equipment].

He said that, in the early 1990s, there were probleith the availability of foodstuffs
in Russia. With his friend, he set up a supply ehminging food from Moscow and
[Asia] and selling to retail shops. From [Asia] flee@dstuffs were mainly sweets. From
Moscow the foodstuffs included mayonnaise, biscanis chocolates. He was involved
with this business in his free time. However, winmed Forces 2] came to know
about it, it was said to him that the business wesmpatible with his communist party
membership. At communist party meetings he begéme tshamed for his involvement
in this private enterprise. He had been compebgdin the party when he first joined
the military and, when this pressure began to Ipdiegpto him, he got fed up. He quit
the party [in] December 1992. After he quit, [Armieorces 2] made life difficult for
him. They tried to ensure that he had little fiegetby sending him away on
assignments, his photograph was removed from aaunonll at the school and his
name was removed from a housing waiting list.

He decided that he wanted to resign from the mylisdtogether but [Mr B] warned him
that no one could resign their communist party mensitip or leave [Armed Forces 2]
just like that.

For the New Year’s Eve celebrations at the end82] friends had invited the
applicant and his family to their house and had theited them to stay over. The
applicant returned to his flat a couple of daysr#&b get some clothes and, as he
approached the flat, he saw that there were fieks there. Fire had destroyed one
room in the flat completely and the family’s belomgs in other rooms were affected
by smoke and water. The building in which the Wais contained comprised two flats,
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60.

61.

62.

63.

one upstairs and one downstairs. The applicaratsaxfas upstairs and heating was
supplied by a coal fired heater, for which the aapit had to carry coal upstairs. The
Fire Department, which was attached to [Armed Fo&Jesuggested that the fire had
started through the applicant’s negligence withab& heater.

The Tribunal queried the applicant about the refyorh the Fire Protection and Rescue
Service which the applicant had supplied to theddmpent and which appeared to
have been a report supplied in response to songetienapplicant had written. That
report states that the fire started as a reswtiefed arson by unidentified persons. The
applicant explained that the unit of his neighb@Ggrporal H], who lived below the
applicant had been affected by the water usedttogersh the fire and [Corporal H]

was threatening to sue the applicant on the bésiseanitial report the Fire Service

had made as to how the fire started. The applitemefore insisted on the Fire Service
making a proper investigation and it was as a teguhat investigation that the further
report was prepared.

The Tribunal asked the applicant how it was thatdw this report with him. He said
that he had been in touch with his mother in Ruasd although the Fire Service now
no longer exists, friends of hers had managed tail copy of the report from Fire
Service files.

In response to the Tribunal’s request that theiegmi explain how his second hand car
sale business operated, he said that, when hedstfistisiness details deleted:
s.431(2)]. He saw an advertisement in the newspapart Russian companies which
operated in Japan and had contacts there. Thraugbfahe companies, he imported a
second hand car and sold it at a local car mafket.business built up from there and
the applicant made many trips to Japan to acqangand have them shipped to
Russia, through the ports of Nakhoda, Vrangel dady@nka. Shipping would

normally take three days. After the cars arrivld,dpplicant would take them to [City
2] for any necessary panel beating and to prepara for sale. He would sell the cars
at the car market at Green Corner, Vladivostok, atritie car market in [City 1]. When
he started his car selling business, he would olataleposit from the purchaser,
acquire the car through his Russian contact innJapan agreed wholesale price and,
after selling the car, remit to the Russian contiaetagreed wholesale price. Profit per
car would vary but could be USD $300-500. At thigheof the business the applicant
was selling up to 30 cars a month.

The Tribunal asked him about the rise in imporietuitHe said that, before the rise in
duties, the amount of duty would depend on thecaapacity of the engine and the
year of manufacture of the vehicle. Duty on a Tay@brolla, for example, would be in
the order of USD$1500-1800. The duty would becomgple when the vehicles were
placed into Customs control at the ports. The appliwould ensure that, when he
went to Japan to buy cars, he had enough fundaytéhe import duty. Later, he
partnered with a large car sale company in Vladidgsvhich would meet the expense
of the Customs duty, allow him to sell cars on cassmon and give him two months to
reimburse the company for the payment of duty.

The import duties increased on 11 January 2009.€ligd been warnings about the
rise in duties in that there had been discussiotisea Duma in 2008 about a potential
rise. In the end, however, the change was suddenintrease had a significant effect
on the applicant’s business. He had bought a nuofis¥cond hand cars for sale in
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December 2008 and the increase in duty meanttthatver the duty, the sale price
had to almost double. Customers were unable todaffee increase and stopped
buying. The effects were huge in the PrimorskiyiKegion, where the car industry
was extensive, supplying cars all over Russia. & nare knock-on effects to other
business which depended on the vehicle import tnguis the applicant’s case he had
to sell cars at a loss to pay debts and his sugptielapan. The particular contact the
applicant used in Japan went bankrupt and theagylitoo went bankrupt.

The first protest about the imminent change inedutook place in Vladivostok on 14
December 2008. About 6,000 people took part. Tiiegnt decided to join the protest
and drove with others to Vladivostok but could resch the city because of the traffic
jam so had to proceed on foot to the airport, wiieegorotest was being held. The
airport was chosen as the venue because the cegamianted to bring the protest to
the attention of the authorities and also becdusétimorskiy Krai governor was due
to fly out that day. At the protest demands wereleniat, unless there was a response
from government, another protest would take plac2 bDecember.

The second protest took place on that date in Réweol Square, Vladivostok. Again
the applicant made a decision to take part. Ihytisthe protest was peaceful. Then at
about 11 am, 10 buses carrying militia from Mos@vived. The militia tried to
disperse the protestors and began beating themafdpieant received a blow to the
head which caused his head to bleed and he was takae of the buses. From there
he and others were taken to [a] District Policdi&ta There the applicant was placed
in a cell before being taken to a room where heahasged with public affray and with
taking part in an unauthorised meeting. He wasagel because he had been beaten
and was bleeding. He told the police that he wadeaing well. He was told not to
complain and that his case would be sent to [Qitp e dealt with. He was told that
he was blacklisted and would be put under surveibaHe later received a court
summons and was fined 1,000 roubles.

The Tribunal questioned him about what he mearti®ypeing blacklisted. He replied
that it involved registration of the individual’ame with the police and police
monitoring of the individual.

The Tribunal asked the applicant about his roléWiGR. He said that, at a further
protest [in] January 2009, the protestors decideskt up a body to represent them, and
TIGR was the result. The TIGR group would congregdtthe markets at [City 1] and

it was decided that there should be a branch inyeegn or city. The applicant set the
branch up in [City 2].

The Tribunal asked him whether he was concernedtatmng this given the warning
he had been given by the police when taken inttodys He replied that he had
concerns but rationalised to himself that he lirechodern times and did not believe
the authorities could do anything to him. His waleo queried with him whether it was
worth getting involved but he asked her what ekseduld do. He also hoped that, with
the involvement of others, he would not be singlat

The Tribunal asked the applicant how he had obditine certificate under the seal of
TIGR as to his [office] of the [City 2] branch (Depment file, f.188). He said that the
branch of the organisation in [City 2] had not beegistered, so he had contacted a

friend, asking him to approach the headquartetkebrganisation in Vladivostok and
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get a certificate. The certificate was given assalt and the applicant’s friend mailed it
to him in Australia. The applicant said that he ta&loriginal certificate and could
provide it to the Tribunal. He subsequently didiscluding with it what was said to be
a TIGR membership card (in Russian) (Tribunal fil€38). He told the Tribunal at the
hearing that he was elected [an official] of th&y@] branch of TIGR [in] June 2009.

In response to the Tribunal's question about theetiening phone calls which the
applicant said he received, he said that the calise at first to his mobile and the
anonymous caller said things like, “Do you wankage your life?” At first the
applicant paid little attention, dismissing thelgals calls of hooligans. Then in later
calls the caller warned the applicant he had bé&itde out for his family and, when the
applicant was away from home in March 2009, higwgceived a call on the landline,
threatening her to watch out. In that same morghahplicant received a call from [Mr
I]. He was employed by the Town Administration. Tdpplicant knew him and knew
that he was a member of the One Russia Party.][Mrdatened the applicant, telling
him to toe the line and leave TIGR, otherwise [[Mwbuld cut him off at the knees and
clamp his tongue so that he could not talk.

After these events occurred, it became difficutttfee applicant to move around town.
His car was stopped and inspected and the polextty provoke him. He tried to
ensure that he always had someone travelling withifi the car. [In] March, the day
before one of the planned protests, the applicadtdttended a TIGR branch meeting

in which arrangements for travel to the protestendiscussed. After the meeting he had
driven in his car to the car park near his homerev/lwe normally parked the car. When
he got out of the car, a police car came up, thiegpgot out and handcuffed him and

he was taken to a police station. There he waslhaldhe was under suspicion for
committing a crime of hooliganism.

The applicant told the Tribunal that he assumedeiephone was being tapped because
the police seemed to know his every move.

The Tribunal asked the applicant what happenedtdrinNovember 2009. He said

that he was bashed and thinks the men responsaésieed/to murder him. He was
feeling stressed at the time because of what hewd bappening to him so would not
walk home by himself. On the evening in questianhbhd parked his car at the garages
about 100 metres from his home, thinking that held/be safe, given the lighting and
the short walk involved. As he walked past a grotimen, he was struck on the head
and knocked to the ground. He covered his headaamadwith his hands as the men
kicked him as he lay on the ground. He passedvdben he came to, he still had his
money and his mobile, which he kept in a small bfgymanaged to telephone his wife
for help. She asked where he was. Initially he ma@tssure but then realised that he was
behind the garages near his house and was aldk et that. She took him to hospital.

The Tribunal asked how he had obtained the hospairt of the surgery performed
on him (Department file, f.179). He said that, efigiving in Australia, he asked his
mother to get the records. She obtained them tlhrtug surgeon who operated on the
applicant.

The anonymous letter the applicant received whelevhs in hospital (Department file,
f.169) the applicant said was found by his wif¢ha letter box at home. The applicant
said that he had no idea where the letter came. ftmwever, he was well-known in
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[City 2] and, when he was in hospital, a policerharknew visited him and told him
that the policeman was aware that a serious crimase was being prepared against
him.

The Tribunal asked the applicant why he feared'méig to Russia. He said that he
could not say if his troubles with the authoritresl blown over. In Russia people
tended not to forgive. The applicant feared bempgrisoned, which would be a fate
worse than death He was scared because his hedltitelen damaged by what had
happened to him and his surgical wounds werevatiiping after he came to Australia.

He showed the Tribunal the scar on his neck anthtige, and still red, scars on the
front of his abdomen. The scars appear to be alrgiars.

The Tribunal pointed out to him that he had arriwredustralia in January 2010 but
had not made a protection visa application untitilx3010. The Tribunal invited his
response to the suggestion that the three monély deght be an indication that he had
no subjective fear of returning to Russia. He $la&d, when he arrived in Australia, he
was in terrible physical condition and his mentateswas affected. It was only some
time after he arrived that he found out about mtite visas and he was told then that
he would need to get documents such as birth icatis to accompany any
application. These took some time to obtain.

Evidence of second named applicant

79.

80.

81.

82.
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The Tribunal asked the applicant’s wife if she vebtdll the Tribunal about her
husband’s involvement with TIGR. She said that &e et up the [City 2] branch. The
branch included other businessmen who had lost bsinesses. The Tribunal asked
her if she had had concerns about her husbanddviement. She said that she had,
after all that had happened to him. After he waaided in [City 2], she realised that
things had taken a serious turn.

She said that her husband’s first arrest afteingifIGR was in March 2009. He had
been at a TIGR meeting and was expected homethaftebut he did not arrive and she
did not know where he was. He arrived home thevdlg day after lunch.

The Tribunal asked her about the incident whichHeh hospitalised. She said that he
had rung her on the evening concerned to say he@whas way home. She later
received another call from him and he told her Heatvas behind the garages near their
home. She found him and, with the help of a frigndk him to hospital.

The Tribunal asked her about the threatening shkshad received at home. She said
that they came on the landline and most were &it négter 9pm. The calls terrified her.
The male caller would ask if the applicant was hame, if he was not, would say that
he may not be coming home at all. The caller walggd say things like, “You have a
son. He may end up leading life as a cripple.” Assult of the calls, she took care to
drive her son to and from school and warned himamedlk to strangers. There were
about 10 calls in all. Sometimes the phone would &nd, when she answered it, there
would be silence at the other end.

In response to the Tribunal’s request to tell datthe police search at the house, the
applicant’s wife said that it occurred about thdegs after her husband had been



moved out of the intensive care unit and into aegalnwvard at the hospital. She was
about to leave home to visit the hospital whendiberbell rang. She looked through

the eye hole in the door and saw a policeman addabe When she opened the door,
she saw that there was another policeman there®igy told her they were searching
for drugs. She could not believe what they sai@ &ked if they had a warrant. They
showed her a piece of paper but she did not knoat whvas. They said that she would
later receive formal documents but she never digyTconducted a search of the house
and left, taking with them some TIGR literature ancomputer disk.

Further evidence of applicant

84. After his wife gave her evidence the Tribunal asttexlapplicant some further
guestions. The Tribunal asked him why his son lwadecto Australia the first time.
The applicant said that he came in June 2009 fieoth to study English. He travelled
with the son of friends as the applicant and hige wianted to be sure that he was safe
while in Australia.

85. The Tribunal asked the applicant how the tourisasihad been arranged for the
family’s later travel to Australia. The applicamtid that his wife arranged the visas
through a travel agency. The applicant was appshenvhether, because he was on a
blacklist, he would be able to leave Russia. Asrited out, he and his son got through
the barrier at the airport without difficulty butdre was a moment of concern when the
applicant’s wife was stopped for a time. The fanhelfg for Australia from Vladivostok
airport, transiting through [Asia].

Evidence of [Mr A]

86. The Tribunal took evidence by telephone from [Mrwjo gave his address as [address
deleted: s.431(2)], [City 1] and said that he wa®@agineer in a [depot], [City 1].

87. He said that he had known the applicant for aborgdss and knew that the applicant
was involved in the car business. [Mr A] also tihde the car market in [City 1]. The
Tribunal referred him to the written statement hd Qiven and asked him if he recalled
the statement. He said that he did and that, ikeapplicant, he had become involved
in the protests about the increase in duty becheskd not like government impinging
on people’s right to trade. He wrote the statenadter receiving a call from the
applicant asking [Mr A] if he would provide a statent that he was involved in the
protests.

88. The Tribunal directed [Mr A] to that part of lesatement where he said that the
applicant had been persecuted and beaten. Thenatibaked [Mr A] how he knew
about that. He said that people talked about ity[C] was not a big place and, once
when the applicant came to the market, [Mr A] coede that he had been beaten.

89. [Mr A] said that TIGR had been established by peapVolved in the car business. [Mr
A] was aware that the applicant was [an officidIT¢GR in [City 2] and that he stood
up for his rights and the rights of his family digsfpeing beaten. [Mr A] was not
himself a member of TIGR but shared their views padicipated in their activities.



Country of origin information
Tariff increases on imported cars

90. Sources confirm that on 11 January 2009, the Rus3tvernment substantially
increased import duties on new and used foreiga'daor used cars three to five years
old the minimum tariff rose from 25 to 35 per cantl was higher for cars five years or
older? The increase was designed to protect domestigroduction in Russia amid the
global financial crisis.According to a 31 August article from the RiaNovoews
website, the importation of used cars over threesyeld virtually ceased following the
increasé’. No information was found by the Tribunal whichiicated the measures
specifically affected Japanese imports. Howevéigh percentage of used car imports
in Russia come from Japan.

91. The increase reportedly sparked protests acrossid&wien it was announced in
December 2008, particularly in the far east ofdgbentry where up to 90 per cent of
vehicles are second hand imports from J&pan.

92. Sources indicate the new duty only applied to cagorted after it came into effect on
11 January 2009, though this was not explicitlyesta

! ‘National Trade Estimate Report on Foreign Traderigrs — Russia’ 2009, Office of the United Stafesde
Representative, p.412
http://www.ustr.gov/sites/default/files/uploads/oeis/2009/NTE/asset_upload_file60_ 15502 pdfccessed 10
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TIGR

93. Sources indicate thdtovarishchestvo Initsiativnykh Grazhdan Ro€EIGR) has
various English versions of its name including Association of Citizens with
Initiative of Russia and the Association of Initiattaking Citizens of RussfaTIGR is
a grassroots protest movement in Russia which foim®ecember 2008 and is not
affiliated to any political party.

94. On 29 January 2008BC Monitoring Former Soviet Unigoublished a report by
Moskovskiy Komsomolets Russian newspaper, which states that TIGR veaged by
car dealers who reacted against the governmesiagaf customs duties on imported
cars® TIGR has called for the dropping of tariffs on iond cars. TIGR has also
protested for political reforms such as freedomspEech and the resignation of Prime
Minister, Vladimir Putin®

95. Reports indicate that TIGR has been primarily &ctivEastern Russia, particularly the
city of Vladivostok located in Primorsky Kr&i.A report dated 11 March 2009,
published byAgence France Pressedicates that thousands of Russians in the Far
Eastern Region earn their livelihood from dealingepairing imported cars, mainly
from Japart” This may account for their support in this region.

2010, RiaNovosti news website, 31 Aughtp://en.rian.ru/business/20100831/160406846.htAdcessed 10
June 2011.

8 ‘Russia’ 2011, CIA website, 26 Mayttps://www.cia.gov/library/publications/the-world-
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96. Reports indicate that during early 2009 some TI@Ranstrators were subject to
threats and detention by politéMoskovskiy Komsomoletsported on 29 January
2009 that police officers visited TIGR activistsfarred to as motorists, prior to a
protest on the 31 January 2009. The report stags t

The police warn the motorists about the dangeextsemist activities and the
responsibility they might have to bear. Some ofatiivists added that their
employers had been warned by law-enforcement ageatiout the possible
negative consequences of anti-government protadta@dvised “to take
measures” against the protest]e‘ﬁ's

97. On 31 January 2009he Telegrapheported that the TIGR were involved in
organising an anti-government protest in Vladivkstastern Russia. According to the
report approximately 2000 people took place indamonstration. The protestors were
reportedly mostly marching for economic reasonscaileéd for the removal of Putin.
The report states that, in response to the pratgborities shut down the TIGR
website, arrested two leading members and intetedgBlGR website bloggers. The
article provides the following overview of the TIGRferred to as tiger):

Even more worrying for the government, the rallysved by the Communist
party -- which has been wary of criticising Mr Puitn the past -- and a new
grassroots movement called Tiger, which draws twyed range of disaffected
residents from Russia’s far east.

Tiger is the kind of organisation that the Krenpiarticularly fears, a civil rights
movement with no political allegiance.

Only formed last month, the movement has spreadlyagcross eastern Russia.
A 14-point manifesto released earlier this montmaeded that the new tariffs
on foreign car imports be dropped. But it alsoezhfior the resignation of Mr
Putin, the restoration of free speech and goverhnaespect for the constitution.

The authorities responded forcefully, shutting ddvigrer's website, arresting
two prominent members and sending the feared F®&B(GB’s successor, to
interrogate youngsters who had posted messagé® @mrdanisation’s website

13 v/ladivostok gears up for new motorists' proté209,BBC Monitoring Former Soviet Unip&9 January,
source: Vladivostok supplement to Moskovskiy Komstats newspaper -
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http://lwww.telegraph.co.uk/news/worldnews/europsgial/4411195/Thousands-of-Russians-march-in-protest
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Telegraph 31 Januaryhttp://www.telegraph.co.uk/news/worldnews/europegia/4411195/Thousands-of-
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98. On 24 March 200BBC Monitoring Former Soviet Unigpublished a report by
Gazeta Newsa Russian news source, which states that govertrem¢horities
launched an official investigation into the fundisgurces for TIGR demonstrations.
The investigation found that a demonstration, teeld5 March 2009 in Vladivostok,
co-ordinated by the TIGR and CPRF (a communistrosgdéion) was funded by grants
received from several foreign human rights orgamisa. TIGR denied the claims and
stated that all funding comes from activists anthggthisers. The report provides the
following information on TIGR:

It will be quite difficult to catch TIGR in anyth@y however. This network
organization does not have a single leader or aryltke a managing centre. The
members of the movement communicate with one anothibe organization’s forum
and in special groups in popular social networld ae mobilized only for actual
demonstration$’

99. On 26 August 2008BC Monitoring Former Soviet Unigoublished a report from
Ekho Moskvya Russian radio station, which states that TIGRey official
registration on 25 August after four unsuccessgistration attempts. A TIGR
member is cited as stating that this would alloes@hganisation to collect donations
from individuals®’

100. Reports indicate that the TIGR continued to bevaan protests in Vladivostok during
2010:

. On 3 March 2010 the Centre for Eastern Studiesrtepohat the TIGR
formed a coalition in Vladivostok with other opptosn parties against the
“destructive politics of the government and the ®ussia party” The
coalition included the groups Jabolo, the Natidd»@mocratic Union, and
Solidarity. The coalition planned to hold a rally 80 March 2010 calling for
the resignation of Putin’s governméfit.

. On 22 March 2010, the TIGR reportedly participatedn anti-government
rally in Vladivostok which included approximatel9@0) people. ‘Day of
Wrath’ demonstrations were reportedly held acrosssia’®

. On 8 November 2010/osotok Mediareported that TIGR activists
participated in a 150 person demonstration in Wiastiok. The report states
that “the demonstrators carried banners demandmgdvernment to check

18 ‘Russia’s ruling party targets Maritime Territapposition protest movement’ 20BC Monitoring
Former Soviet Union24 March, source: Gazeta.ru news -
\\WNTSSYD\REFER\Research\2011\FACTIVA\Russia's mlparty targets Maritime Territory opposition
protest movement.doc

" “Movement gets registered after three refusal§®B8BC Monitoring Former Soviet Unigi26 August,
sourceEkho Moskvy \NTSSYD\REFER\Research\2011\FACTIVA\Movementsgegistered after three
refusals.doc

18 ‘Russia: Far East opposition parties join for@®10, Centre for Eastern Studies website, 5 March
http://www.osw.waw.pl/en/wiadomosci/45Accessed 7 June 2011 -
\\NTSSYD\REFER\Research\2011\Web\Far East opposgarties join forces.doc
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the growth in food prices and utility rates, aslvaslto increase pension
benefits and salarie$®

101. A 2010 report published by Freedom House indictitasTIGR protests have occurred
within the context of the global economic crisiecArding to the report the economic
crisis resulted in social protest movements wiRussia. The report states that:

The [global] economic crisis gave steam to sodiatgst movements and trade
union activity. According to a Web site associategtth opposition leader Gary
Kasparov, Russians took part in a wide varietyudflic demonstrations
focusing on environmental, urban planning, roadding, and local political
issues.

Automobile associations, especially the Associatibimitiative-taking Citizens
of Russia (TIGR) and the Federation of Automobilen@rs of Russia, were
particularly active in challenging governmentakatpts to restrict car imports.

Lacking institutionalized ways to influence statdigy, the organizations used
street protests to make themselves Héard

Operation of the One Russia Party in theregion of [City 2]
102. [Information deleted: s.431(23f.  [Information deleted: s.431(Z}].
FINDINGS AND REASONS

103. The applicant travelled to Australia on what appdarbe a valid passport issued to him
by the Russian Federation. He claims to be a aitifehe Russian Federation. The
Tribunal finds that he is a citizen of the Rusdt@deration and has assessed his claims
against that country as his country of nationality.

104. The applicant claims to fear persecution by théarities of the Russian Federation.
He fears persecution because he was involved tegigoagainst the government and
because of his key role with the protest orgarosafl IGR.

105. The applicant said that he and his family livedhe city of [City 2] in the Primorskiy
Krai region of Russia and that he was for somesyaarinstructor in [a military base]
in the area. The Tribunal accepts this evidendbetpplicant. His passport shows that
he was born in the Primorskiy Krai region and a banof documents before the
Tribunal support his evidence that he lived with faimily in [City 2]. His descriptions
before the delegate and before the Tribunal ook at [the military base] were
plausible and consistent.

20 «/ladivostok Communists Stage Meeting to Mark Arerisary of October Revolution’ 2010pstok-Media
8 Novembeihttp://vostokmedia.com/_print88739.htrmAccessed 7 June 2011 - Accessed 7 June 2011 -
\\WNTSSYD\REFER\Research\2011\Web\Vladivostok ComistsrStage Meeting to Mark Anniversary of
October Revolution.doc

2 Orttung, R.W. 2010Nations in Transit 2010: RussiBreedom House website
http://www.freedomhouse.eu/images/Reports/NIT-2818sia-final.pdf Accessed 7 June 2011 -
\\NTSSYD\REFER\Research\2011\Web\Nations in Tra2@i0 Russia.pdf

22 [Source and website deleted: s.431(2)].

% [Source and website deleted: s.431(2)].
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The applicant claims that a fire was deliberatlinlhis unit after he quit the
communist party and was criticised by his superaifshe military base] for becoming
involved in private business initiatives. He claithat persons he worked with at the
military base were responsible for this fire. Whte Tribunal is prepared to accept
that a fire occurred at the applicant’s flat axlaéms, the Tribunal has difficulty
accepting the applicant’s assertions about whoresgonsible. The events occurred a
long time ago and the report of the Fire Protecéind Rescue Service which the
applicant produced says nothing more than thafithevas started as a result of
“alleged” arson. In any event, it is not necesgaryhe Tribunal to make any finding
about this matter.

The applicant further claims that he had a businégsporting from Japan, and

selling, second hand cars before the businesspseltafollowing the introduction by

the Russian Government of increased import taoiffsmported cars. The Tribunal
accepts these claims. He described to the Tridnr@nvincing fashion the operations
of his car importation and sales business andritrees in his passport support his
claims that he made frequent trips to Japan tochuy. The country of origin
information referred to above supports his claitmsid the increases in import duty
introduced by the Russian Government in Januar9 20@ the effect that the increases
had on the car industry, particularly in the Priekoy Krai region.

In general, the applicant was a convincing witness.written and oral testimony was
broadly consistent. Some key elements of his testinwere corroborated by the
testimony of his wife, given independently of thmpkcant’s oral evidence, and by the
testimony of [Mr A]. The agitation which the apg@m displayed at times was
consistent with his claims of having suffered trautde displayed genuine emotion
when he heard the evidence his wife gave abouinignidim behind the garage after the
attack which was allegedly made on him and abaiationymous and threatening
phone calls which she allegedly received.

The Tribunal accepts that, following the devastagiffect on the car importation and
sales industry which independent country infornratonfirms the rise in import duties
had in January 2009, the applicant was one of nrathe industry who became
involved with TIGR. The Tribunal also accepts thatbecame [an official] of TIGR in
[City 2]. His testimony in this regard is supportadthe evidence of his wife and [Mr
A], as well as by the written statement of [Mr @je certificate of [Mr D] of the TIGR
organisation and the TIGR membership card whictagi@icant produced. The
Tribunal also accepts that the applicant becamalwved in protests as he alleged. The
details he gave of the protests are consistentanitimtry information about the protest
rallies and his evidence of his involvement in pnetests is supported by the evidence
of his wife and the evidence of [Mr A] and [Mr C].

The Tribunal accepts the evidence the applican¢ géwout his arrest at the protest in
Vladivostok on 21 December 2008 and about the dlamee of him in [City 2] that
subsequently occurred. Further, the medical evigl®hthe laparotomy,
abdominoscopy, enterectomy and other surgical pkges performed on him at [City
2] City Hospital [in] November 2009 and of the refpaf the medical examination
performed on him in Australia in connection witls lprotection visa application
supports his claims that he was attacked on theirygé¢in] November 2009 as he
asserts. His wife’s evidence about finding himuied, behind the garages on that date
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also provides support for those claims, as doe3tibeinal’s observation of the
wounds on his neck and abdomen.

The Tribunal gives weight to the psychological repated [in] April 2011 provided

by [Mr F], Clinical Psychologist. [Mr F]’s reporhdicates that he took a
comprehensive history of the applicant and that Hiconducted psychometric testing
of him. [Mr F]'s opinion as expressed in the regerthat, “based on presentation, self
report and psychometric testing...[ the applicastdurrently suffering from a
psychological/psychiatric disorder, Posttraumatress Disorder and an associated
reactive depression and that this is the conseguainen assault [the applicant]
suffered in Russia by persons unknown on the egerfifidate] (sic) November 2009.”
The report supports the applicant’s claims thasuféered a traumatic assault in
November 2009.

The Tribunal gives little weight to the expert repaf [Ms G]. The report shows little
evidence of an examination having been made ohpipdicant. It expresses the opinion
that his return to Russia will exacerbate his psiaiical condition but the basis for
that opinion is not clear.

It is possible that the attack which the applicausftered in November 2009 was not
carried out by the authorities or by persons aatimgheir behalf. On the other hand,
given that the Tribunal accepts that the applieeag engaged in protests against the
government, that he had been warned by the autsabout those activities and that
he had received threatening telephone calls, thoiial accepts that it was more likely
than not that the attack on him was related t@biwities with TIGR. The fact that his
mobile phone was not taken in the attack (enalilingto use it to call his wife for
help) suggests that robbery was not the motivéhieattack.

The attack on the applicant which he describedlvebserious harm within the
meaning of s.91R(1)(b) of the Act in that the haonstituted significant physical ill
treatment of him as referred to in s.91R (RN ke attack and his earlier detention and
the ongoing surveillance of him involved systematid discriminatory conduct as
referred to in s.91R(1)(c).The Tribunal is satdfibat his political opinion as an
opponent of the increases in import duties on warsthe essential and significant
reason for the harm suffered by him (s.91R(1)(a)).

The Tribunal is also satisfied that the applicaféa of persecution is well-founded.
He fled Russia with his family before fully recoireg from surgery performed on him
after the attack he suffered. The Tribunal acckgtgxplanation that the delay that
occurred in the making of his protection visa clamAustralia was due to a
combination of his poor physical and mental sthi®)ack of knowledge about making
a protection visa claim and his understanding lileateeded to get some supporting
documents from Russia before lodging his claim.

Based on all the above, the Tribunal cannot exclbdgossibility that, if the applicant
returned to Russia, he would not again be seridueigned by the authorities or by
persons acting on their behalf. The Tribunal acc#mt he is on a blacklist of the
authorities and that he has been a key figure ity &} in protests against the
government. On the basis of the anonymous leteeagiplicant received and the nature
of some of the threats the police made to himititeunal further accepts that a false
criminal case was being prepared against him wiedifed from Russia. The fact that
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the police took certain items from his house ingbarch they conducted of the house
shortly before he left Russia further suggeststtierte is a real chance of persecution
should he return to Russia.

Accordingly, the Tribunal finds that the applicéwats a well-founded fear of being
persecuted for reasons of his political opinion.

The Tribunal has considered whether it would bearable for the applicant to
relocate within Russia to a region where, objetyivihere would be no appreciable
risk of the occurrence of the feared persecutimweler, the Tribunal has concluded
that there is no part of Russia to which the applicould reasonably be expected to
relocate where he would be safe from the persecwituch he fears. The Tribunal
accepts that the persecution feared could notidegsée localised given that he is on a
blacklist of the authorities because of his agggitand given the residence registration
system introduced into law in Russia in 1993, whgr@ person is required to register
their temporary or permanent residence at a neatimt with local authorities within a
specified time. The granting of residence regigirats the responsibility of the police
(US Department of State 20208 Human Rights Report: Russ2d February,
‘Internally Displaced Persons, Protection of RekgyeStateless Persons’).

CONCLUSIONS

119.

120.

The Tribunal is satisfied that the first named agapit is a person to whom Australia
has protection obligations under the Refugees Quiore Therefore, he satisfies the
criterion set out in s.36(2)(a) for a protectiosarand will be entitled to such a visa, if
he satisfies the remaining criteria for the visa.

The Tribunal is satisfied that the second and thached applicants are the wife and
son of the first named applicant and are membetiseo$ame family unit as the first
named applicant for the purposes of s.36(2)()8)such, the fate of their application
depends on the outcome of the first named applgapplication. As the first named
applicant satisfies the criterion set out in s.3@&R it follows that the other applicants
will be entitled to a protection visa if they méle¢ criterion in s.36(2)(b)(ii) and the
remaining criteria for the visa.

DECISION

121.

(@)

(b)

The Tribunal remits the matter for reconsideratioth the following directions:

that the first named applicant satisfies s.g&j2f the Migration Act, being a
person to whom Australia has protection obligationder the Refugees
Convention; and

that the second and third named applicantsfgati36(2)(b)(i) of the Migration
Act, being members of the same family unit as st hiamed applicant.



