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STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of
theMigration Act 1958the Act).

The applicant who claims to be a citizen of ChiRRC), applied to the Department of
Immigration for the visa on [date deleted undeB%(2) of theMigration Act 1958as
this information may identify the applicant ] Ocest2011.

The delegate refused to grant the visa [in] Jan@iy?, and the applicant applied to
the Tribunal for review of that decision.

RELEVANT LAW

4.

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the
prescribed criteria for the visa have been satisflée criteria for a protection visa are
set out in .36 of the Act and Part 866 of Schedutethe Migration Regulations 1994
(the Regulations). An applicant for the visa musetrone of the alternative criteria in
s.36(2)(a), (aa), (b), or (c). That is, the appltda either a person to whom Australia
has protection obligations under the 1951 Conventtating to the Status of Refugees
as amended by the 1967 Protocol relating to thiesStf Refugees (together, the
Refugees Convention, or the Convention), or onrdtteemplementary protection’
grounds, or is a member of the same family uné person to whom Australia has
protection obligations under s.36(2) and that petsalds a protection visa.

Refugee criterion

5.

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for
the visa is a non-citizen in Australia to whom Mimister is satisfied Australia has
protection obligations under the Refugees Convantio

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defineitticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents
S152/20032004) 222 CLR 1Applicant S v MIMA2004) 217 CLR 387Appellant
S395/2002 v MIMA2003) 216 CLR 473%ZATV v MIAG2007) 233 CLR 18 and
SZFDV v MIAC(2007) 233 CLR 51.



10.

11.

12.

13.

14.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haraudes, for example, a threat to
life or liberty, significant physical harassmentlbtreatment, or significant economic
hardship or denial of access to basic servicegoiatiof capacity to earn a livelihood,
where such hardship or denial threatens the appléceapacity to subsist: s.91R(2) of
the Act. The High Court has explained that persenunay be directed against a
person as an individual or as a member of a grole.persecution must have an
official quality, in the sense that it is officiar officially tolerated or uncontrollable by
the authorities of the country of nationality. Hoxge, the threat of harm need not be
the product of government policy; it may be enotlgit the government has failed or is
unable to protect the applicant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persasuto

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,gergon for multiple
motivations will not satisfy the relevant test .sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
S.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aamtion reason must be a ‘well-
founded’ fear. This adds an objective requiremerhé requirement that an applicant
must in fact hold such a fear. A person has a “eelhded fear’ of persecution under
the Convention if they have genuine fear foundeohug ‘real chance’ of being
persecuted for a Convention stipulated reasonaAifewell-founded where there is a
real substantial basis for it but not if it is mgrassumed or based on mere speculation.
A ‘real chance’ is one that is not remote or insabsal or a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence. The expression ‘tleéqetion of that country’ in the
second limb of Article 1A(2) is concerned with exi@ or diplomatic protection
extended to citizens abroad. Internal protectiameigertheless relevant to the first limb
of the definition, in particular to whether a feamwell-founded and whether the
conduct giving rise to the fear is persecution.



15.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

Complementary protection criterion

16.

17.

18.

If a person is found not to meet the refugee datein s.36(2)(a), he or she may
nevertheless meet the criteria for the grant afoéegtion visa if he or she is a non-
citizen in Australia to whom the Minister is saiesf Australia has protection
obligations because the Minister has substant@almgis for believing that, as a
necessary and foreseeable consequence of theaag®ing removed from Australia
to a receiving country, there is a real risk thebh she will suffer significant harm:
s.36(2)(aa) (‘the complementary protection crite?io

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A
person will suffer significant harm if he or shdleie arbitrarily deprived of their life;

or the death penalty will be carried out on thespar or the person will be subjected to
torture; or to cruel or inhuman treatment or pumeht; or to degrading treatment or
punishment. ‘Cruel or inhuman treatment or punishimélegrading treatment or
punishment’, and ‘torture’, are further definedsis(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an
applicant will suffer significant harm in a countijhese arise where it would be
reasonable for the applicant to relocate to an afféfae country where there would not
be a real risk that the applicant will suffer sigrant harm; where the applicant could
obtain, from an authority of the country, protentsuch that there would not be a real
risk that the applicant will suffer significant Inaror where the real risk is one faced by
the population of the country generally and isfaoed by the applicant personally:
s.36(2B) of the Act.

CLAIMS AND EVIDENCE

19.

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal
also has had regard to the material referred therdelegate’s decision, and other
material available to it from a range of sources.

Background and protection claims

20.

21.

The applicant has declared in his written applarator a protection (Class XA) visa
(Form 866C) that he was born in Hebei, China, eafydeleted: s.431(2)] and that he
has lived in Hebei until October 2008. He clainssriligion to be Christianity. He
declares that he arrived in Australia [in] OctoB808 and entered this country as the
holder of a visitor visa. The applicant declares tie also travelled to Hungary and
Austria [in early 2008]. He declares his occupatio be that of a small business
owner.

In response to the question asked in the applicdtion as to why the applicant left his
country the applicant states:

I was born in a Christian family and believed Clmisity since | was a child. Nearly all of my
relatives are Christian, including my parents arydgmrandparents. | believed that God could
give us peace and guide us to reach the final zrad heaven.



But in China churches were often under the suevail of the government. We always
suffered oppression from government and our dddywas always interrupted. | was the
organiser of our house church on Thursday evemiygfamily suffered much more harsh
oppression than other villagers.

The police came to my house frequently since | begganising house church. Sometimes,
they suddenly broke into my house when we wereipgagr studying the holy Bible. When
that happened all church members were asked to #te@mD card and were threatened not
to take part in such activities. We would then smspour practice for a period of time and
then resumed when all felt safer. Sometimes we advardue with police and even fight with
police, and then would be detained for a few hours.

In late 2007, the local government tightened theirtrol on the family churches. In January
2008, the local police broke into my home againmwve were praying to God. They
searched every corner of my house. | was so amghaegued with them. Several members
also followed me. The police arrested us and wewetained for about two weeks with the
charge of illegal gathering. | was forced to sigoonfession letter and was warned not to
organise or attend to family churches. After rededslecided to go overseas. | could not
survive in China where people even do not haverizkgious beliefs. | asked an agent in
China to get a visitor visa for me. [In] Octobel080 left China and arrived in Australia [in]
October 2008.

After arriving in Australia, | attended church adgties regularly. | appreciate that | am safe
and can have freedom in religious belief in Ausrdireceived baptism in the [Church 1] of
Perth [in] February 2009, and | felt the peace lzaygbiness deep in my heart. | hope that
Australia government could protect me free fromspoutions of Chinese Government and
enable me to live in Australia permanently.

The delegate's decision

22.

23.

24,

25.

The delegate found that the applicant arrived istfalia [in] October 2008 on a
subclass 676 tourist visa allowing him to staydqgreriod of three months. The
delegate found that the Department’s records shadkedpplicant lodged a protection
visa application [in] January 2009 which was fotndbe invalid as the application had
no claims. The delegate found the applicant lodgedlid application for a protection
visa [in] October 2011.

The delegate accepted that the applicant is anbéwsa practising Christian. The
delegate was also ready to accept that the applcandetained for two weeks
following a house break in as country informatiog@ests that authorities do
sometimes harass underground churches and detdinecth members.

The delegate found the applicant provided a vagaeumt of the service and was
unable to describe the service to an extent tleabtbaniser of a house church would be
expected to do. The delegate found the applicahatiend house churches but found it
implausible to accept that the applicant was a ddéesder/house organiser because of
his lack of knowledge of the church service andiéngth of his detention in January
2008 by the authorities.

The delegate also considered the applicant’s ttavalstria and Hungary after his
detention by the authorities in February 2008 dwadl he re-entered the PRC without
any apparent difficulties. The delegate considénedif the applicant feared being



26.

27.

28.

29.

harassed and arrested by Chinese authorities uiidvioe illogical for the applicant to
return to the PRC.

The delegate also found that the applicant is npraon of interest to the Chinese
authorities and if he was he would have been dadday the PRC authorities at the
airport when he exited the PRC to travel to Ausind Hungary and also when he left
the PRC to come to Australia.

The delegate also found that the applicant wakeers months after he was released
from detention to leave the PRC and that during time the applicant was not
detained by the authorities. The delegate putiéiay in leaving the PRC to the
applicant at the protection interview and the aggpit replied that when the authorities
came to harass him he would run from the back dodrhide. The delegate was not
satisfied with the applicant’s explanation consiagthat if he was genuinely
persecuted by the PRC authorities those authovitiedd have detained him in the
seven-month period before the applicant left th€ PR

The delegate also considered that the applicaassport expired [in] February 2011
and that the applicant obtained travel documemhfilee Chinese authorities in

Australia and that the applicant told the Chinagéarities he would return to the PRC.
The delegate found that the claim that the Chiaesleorities were willing to cooperate
with the applicant contradicts the applicant’s wlahat he will be harassed and arrested
by the PRC authorities upon return.

The delegate considered the three-year delay bettheeapplicant arriving in Australia
in October 2008 and the lodgement of a protectisa &pplication. The delegate refers
to the applicant lodging an invalid protection végaplication in January 2009 which
indicated that the applicant was aware of protectisas. The delegate writes that the
applicant replied that he did not lodge any pratecvisa application in January 2009
nor received any letter from the Department. THegide notes that the Department’s
records showed the applicant did lodge a protedstisa application [in] January 2009
and the application was found to be invalid asad ho claims and that a notification
letter was sent to the applicant [in] January 200Be delegate concluded that the
applicant could not provide a valid explanatioriaw/hy there was a delay in
lodgement of a valid protection visa applicationl #mat this suggests the applicant’s
fear of persecution in his home country of the RR@ot genuine.

Application for review by this Tribunal

30.

[In] February 2012 the Tribunal received an appitafor the review of the delegate’s
decision.

Tribunal hearing

31.

32.

Theapplicant appeared before the Tribunal [in] May2@4 give evidence and present
arguments. The Tribunal hearing was conducted thghassistance of an interpreter in
the Mandarin and English languages.

The applicant was represented in relation to thiveby his registered migration
agent. The representative did not attend the hgpart the hearing, the applicant told
the Tribunal that his representative would be add to speak to the Tribunal via



33.

34.

35.

36.

37.

38.

telephone. The Tribunal called the representativbe start of the hearing and asked
him if he wanted to participate by telephone. Témresentative told the Tribunal that
he was too busy because he had four other casebmat by 4pm that day and added
that he would like a copy of the hearing recordang that he would provide written
comments within 2 weeks. After the hearing a cofpthe hearing recording was
despatched to the applicant’s representative.

The Tribunal opened the hearing by asking the egptiwhy he feared returning to
China. The applicant replied that he believes i @od that he was involved in

forming a church group. He said that the poli@ntbegan bothering him. He said that
he would get locked up for one or two hours andedme was locked up for two weeks.
He said the police would abuse him and not givefoiod for a whole day while he

was in custody. He said that he has been beaten.

The Tribunal asked the applicant to provide motaite He said that in China he was
the host for a home church service every Thursdgihyt mnd that the police had visited
them regularly. He said the police work for the ggament and when they visited they
would ask everyone to show their ID. The applicsmt that his wife and two sons are
both born in [a certain year] making one $aye deleted: s.431(2)ears of age, and the
other[age deleted: s.431(2)ars of age. He said they all live in the samesk.

The Tribunal asked the applicant how he becamdwedan Christianity. He replied
that it was because his parents and grandparenthaistian. The Tribunal asked what
denomination of Christianity he follows. The applit¢ then looked through a copy of
the Bible that he had with him but was unable tpl&x what denomination he
followed. He then produced a card saying he is attending the Baptist Church in
Australia.

The applicant said that his grandfather believe@aa and their whole family is
involved in religion. He said his grandfather amslinother passed away due to health
problems and that his father is very old and tleatlnse of this the applicant became
the family Church host. The applicant told the Tinhkl that he is the youngest of his
siblings. He said his father used to be the Chhost before and that it is usually the
owner of the house who takes the role of the hBigt.said that his house is bigger than
others and they could cope with up to 20 peopkoor

The Tribunal asked the applicant whether he holidsraal leadership position within
the church; he replied that he does not hold ampdbposition but he is only a host.
He added that he is not a priest.

The Tribunal asked the applicant what happens wkeple come around to attend the
meetings on Thursday nights. He replied that teirer together and everyone brings
delicious food which they share and they also shaigence and play music and sing
to their God. He said it is not like a Sunday ssrwhen they go to church. The
Tribunal asked the applicant how the meeting onr3dhay nights is different from
church service on Sundays. The applicant toldrtiteunal that at church they sing,
drink grape juice and have little cookies. He dhat they also make donations and
share their experiences. He said the donationtdrelp run the church and that the
pastor is in control of the donations received.



39.

40.

41.

42.

43.

44,

45,

46.

The applicant told the Tribunal that the policeexskim to fill in a form to declare his
religion but he refused to fill in the form.

The applicant told the Tribunal that he attendsrchun Tianjin city on Sundays and
described this as being adjacent to Heibei provirtée said that they secretly gather at
the house church in [District 2] on Sundays becdusedigger than his house.

The applicant told the Tribunal that he has expeed the church in Australia and that
compared to China the church there is not as wglirosed as the Australian church.
He said that most of those who attend his churd@hima are farmers and are not
educated very well.

The Tribunal asked the applicant whether he is aldmsiness owner or a farmer. He
replied that in China farmers are allowed to do e@mall trading. He said his wife
once rented their land out and they therefore todelling [goods] at the local market
in rural areas which moves around from villageitage according to the Chinese
lunar calendar.

The Tribunal asked the applicant why he thinks thatauthorities would want to harm
him if he returns to his home in China. He replieat something happened in the past
and that the authorities would search his houseigngb the Bibles. He said that the
police only believe in the Communist Party and dowant people to believe
otherwise. He said that he has an ongoing argumigmthe authorities and that he had
been held by them for one or two hours but on aeasion he was detained for two
weeks.

The Tribunal asked the applicant to provide mofermation on his detention. He said
that on the occasion he was held for two weeksdeelacked up at the police station
which had responsibility for his village. He sdit he and two other people were held
on that occasion. The Tribunal asked whether heclvasyed with any offence, to
which the applicant replied he had not been chargleed Tribunal asked the applicant
why the police detained him; he replied that inuzam 2008 during the Olympic

period, the authorities were very strict and weretiolling the community. He said

that the authorities came to his house used ablsigeiage, searched the house and
tore up their Bible. He said that he was beatetherface and head and he was beaten
because he was arguing with the authorities. lteh&aused his hand and arm to
shield himself but then he was accused of fightiadpe and two others were locked up.
He provided the names of the two others who werkdd up as [names deleted:
s.431(2)].

The Tribunal asked the applicant what happenedduhe two weeks he claims he
was locked up. He replied that during this timenaes asked what his purpose was
because the police thought that he wanted to degongy harmful for society. He said
he told the police they only believe in God andythad no political desires, but one of
the police hit the applicant in the face and tald he was lying.

The applicant told the Tribunal that while he waslétention at the end of the day
when the police locked the door where they weradgdetained, the police would tell
them that as they believed in God then God shouddigle their meal and so they did
not provide them with food. He told the Tribunahtin the room in which he was held
there was no bed but only a small sofa so that llaelto sleep on the sofa. He said that
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48.

49.

50.

51.

sometimes the police did not even provide watee.séid that in the room there was a
pot in which to pass urine.

The Tribunal asked the applicant what he was tdldmhe was released from the two-
week detention. He replied that firstly the auites could not find any evidence that
they were a threat to society or to the countryenTthey were forced to sign a
confession that he would not host future housedathareetings in his home. He said
that one of the police told them that the next threas caught he will not be let out so
easily and also the family would have to pay 10,B0B to bail him out. He said that
he was not sure whether this was a genuine thteasaid that as he was scared he
started to look at holding house church meetingghtadr places and they would then
change from house to house and that when police ¢emvould usually hear them
because they arrived by car and he would leaventieting before they entered.

The Tribunal asked the applicant whether he haderaacearlier application for a
protection visa in January 2009. He replied thatvhe asked the same question when
he was interviewed by the Department. He said lndda@member that he used to live
in a rental house and there was a roommate whaetass friend and that the
roommate asked him for a tax file number. Theigppt said he did not know what a
tax file number was at the time but he gave hisqeal information to the friend and
also he showed him his passport. The particulanérithen moved out of the house. He
said that he now thinks that person might haveiegbr a tax file number and that it
may be linked to an earlier protection visa suledito the Department. The applicant
said that he had not received any correspondeanetfie Department about this. The
Tribunal asked the applicant whether he had a rmiggragent at the time and whether
the agent might have submitted a protection vishisiehalf. He replied that he had
no idea that he was able to migrate to Australiaattime and he was only planning to
stay away from China for a while. He said he dittkrmow he could apply to stay until
someone introduced him to his representative amdigin him learned about protection
visas.

The applicant told the Tribunal that when he camA@ustralia he had been to countries
on tourist visas. He told the Tribunal that he esdeAustralia on a tourist visa and
found Australia to be such a great country and doam immigration lawyer who could
help him stay. The applicant told the Tribunalthe did not know Australia could
provide protection and that he thought that pradeatnay be only for rich people.

The Tribunal asked the applicant why he did not staHungary or Austria as he had
travelled there previously. He replied that thepgmse in his going to Hungary and
Austria was only to travel and relax. He said thaivas not well emotionally at that
time. He said that he had overheard that Austrimavalace full of music and he loves
music and so that is why he decided to go to Aaisthe Tribunal asked the applicant
if he was so worried about going back to China tivag did he not remain in Austria
or Hungary. He replied that the reason he weAustria and Hungary was purely for
a break and that he still had hope that after tenmed to China that police would not
continue troubling him. He said that he then cam&ustralia and found it to be a great
country and then he started going to church in ialistand made many friends here.

The Tribunal referred to delegate’s decision resanére the delegate found the
applicant did not appear to be an organiser ircthuech. The applicant commented that
he provided sufficient reason and evidence to thpdttment and if they did not
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57.

believe him then it is their problem. He said thisthouse church was built up and
there is no way that the government would apprbaé The Tribunal asked whether
the applicant had any evidence that he hosted ayathised church meetings. He
replied that all the evidence was taken by thecpadind also because it was illegal
there is no evidence.

The Tribunal asked the applicant how those attenpdis house church knew the house.
He replied that it started after he had done priegabn a door-to-door basis. He said
he would tell people that the church meeting wadg be Thursdays. He said that in
China it is different because everyone knows edlatron their villages and they had
been there for several generations. He addedhbgtare all farmers.

The Tribunal asked the applicant to comment on hewas able to leave, return, and
leave China again without problem and suggestddhigindicates that he is not a
person of interest to the Chinese authorities. Tifiteunal invited the applicant to
comment on this. He replied that he is not the mastited person in China and he is
not registered in the authorities’ computer. Hel tble Tribunal that he believes he was
mistreated in the past and asked whether he nedmisrhade disabled or whether he
needs to self-harm. He said that he was lockedmupne or two hours and on one
occasion for two weeks and that has severely affidois life and he could not freely
practice his religion. He said that if he could get out of his country he could not
apply for a protection visa.

The applicant told the Tribunal that he has beé&httwt the police visited his house
and talked to his wife and asked when the applieghbe returning to China. The
applicant added that he reads the newspapers imafiaghat people in China who
practice Falun Gong are mistreated. He addechthatso has heart trouble and that he
does not think he can go through the same experiagain. At this point the applicant
showed the Tribunal a bottle which appeared to bdiome. He said the medicine is
called [name deleted: s.431(2)]. He said thatithfer his [health] condition. He told

the Tribunal that he thinks his life would be endfgte was detained by police again.

The Tribunal asked the applicant whether he betiéneewould be safe by relocating to
another part of China. The applicant said thatdesdot believe that there is anywhere
safe in China. He said that the police only beappein his area and in other places
could be worse because they might beat him witbrizat He said that in Australia he
has heard stories about Falun Gong followers arfthBalso heard where police force
people from their houses because they want to edolevhe land. The applicant said
that he is not Falun Gong practitioner althoughdlae some Falun Gong practitioners
in his area. He said that his case is not abo@veddpment but he was just giving this
to illustrate what the government does.

The Tribunal asked the applicant why he does Htmvicone of the religions which are
accepted in China. The applicant said that thes@tan Church there are government
approved and are not genuine and he does not befidhiem. He said that there is a
saying that those in the registered churches awek,cover eat, gamble, and use
prostitutes and use the church to cover up theangaoings.

The Tribunal asked the applicant whether he wark&ustralia. He replied that he
works in Australia in construction and that he sase friends who have a construction
contract and they asked him to assist them. Helsais paid weekly. [Details of work
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deleted: s.431(2)]. He said he does not know tla¢ laktween the contractor and house
owner. He said that if he has something to eatesdmare to stay, and is free, then that
is all he wants.

The Tribunal asked the applicant who introduced tafChurch 1] which he claims to
attend in Perth. He replied that a friend took kana church near where he lives once
and then another friend took him to [Church 1]. tbld the Tribunal that he goes to
[Church 1] even though it is spoken in English. dde&l he goes to this church because
he feels comfortable there.

The Tribunal asked the applicant to describe whapkned at his baptism. He said he
was baptised in Australia and that his friend imteted for him. He said that he
believes God led him to this church. The TribursMeal the applicant whether he had
been baptised in China. He replied that in thdeBlile could not see anywhere that said
that a person cannot be baptised twice. He satdrtl@@hina baptism was under Yue
Han whereas in Australia it is under Jesus. He thaitihe wanted to be baptised in
Australia and he wanted to show that he is a rbak@an. He said he goes to church
every week unless there is a phone call from hss b advise him that there is an
urgent job to be done, otherwise he is at the ¢havery week even if he is sick. He
said that he goes to church [every Sunday]. Helsaigoes with a friend called [name
deleted: s.431(2)].

The Tribunal asked the applicant whether his wafavolved in the church. He replied
she is involved but she is very quiet and nice gim&lwould not talk when police
entered the church house. He said that she staysamer and that she has been very
lucky not to have been harmed. He told the Tribtinai he speaks to her once or twice
a week after work during the evening or at nigté.ddid that she is very busy during
the day and that she works for [a certain] compary/ has a heavy workload and
works in [District 2] in Tianjin. The Tribunal asétehe applicant why his wife did not
come to Australia with him. He replied that she dad come because in the past the
police never bothered her. He repeated that ha flasalth] condition. He said that
last year his wife telephoned him and said she @htd come to Australia as a tourist
but then she got caught up with work. He said heses her.

At the end of the hearing the applicant handed twemewsletters dated April 2012
and July 2012 from [Church 1] in [Western Austrhlia

Post hearing correspondence

[In] May 2012, the Tribunal sent the applicantgtigh his representative a letter
inviting the applicant to provide further informari or submissions on any claims the
applicant might wish to make on complementary mtde. The letter states, in part:

The purpose of this letter is to invite you, purdua s.424 of the Migration Act 1958 (Cth), to
provide any further information or submission ipgart of the applicant’s application for
review. Furthermore, the Tribunal invites you taka any relevant submission in respect to
the complementary protection provisions of the Migm Act 1958 (Cth) which came into
force on 24 March 2012. These provisions provadsection 36(2), that a protection visa is to
be granted not only to non-citizens to whom Ausdrhbs protection obligations under the
Refugees Convention, but also to non-citizens véipect to whom:



63.

the Minister is satisfied Australia has protectidoigations because the Minister has
substantial grounds for believing that, as a necgsnd foreseeable consequence of the non-
citizen being removed from Australia to a receiviragintry, there is a real risk that the non-
citizen will suffer significant harm.

Section 36(2A) provides that a non-citizen willfeafsignificant harm’ if:

(a) the non-citizen will be arbitrarily deprivetilas or her life; or

(b) the death penalty will be carried out on tbe-gitizen; or

(© the non-citizen will be subjected to tortune;

(d) the non-citizen will be subjected to crueirdruman treatment or punishment; or
(e) the non-citizen will be subjected to degradiegtment or punishment.

The terms ‘torture’, ‘cruel or inhuman treatmenponishment’, and ‘degrading treatment or
punishment’ are defined in section 5(1) of the Mtgmn Act.

Section 36(2B) provides that there is no ‘real’refksignificant harm if:

(@ it would be reasonable for the non-citizendlocate to an area of the country where
there would not be a real risk that the non-citiséhsuffer significant harm; or

(b) the non-citizen could obtain, from an authodt the country, protection such that
there would not be a real risk that the non-citiedhsuffer significant harm; or

(© the real risk is one faced by the populatibthe country generally and is not faced
by the non-citizen personally.

According to section 36(2C), an individual is igghle for a visa on complementary protection
criteria if:

(@ the Minister has serious reasons for considdfiat:

® the non-citizen has committed a crime agaimstgqe, a war crime or a crime against
humanity, as defined by international instrumemesgpribed by the regulations; or

(i) the non-citizen committed a serious non-poéticrime before entering Australia; or
(iii) the non-citizen has been guilty of acts camyrto the purposes and principles of the
United Nations; or

(b) the Minister considers, on reasonable groutidg;

) the non-citizen is a danger to Australia’sie#y; or

(i) the non-citizen, having been convicted byreaf judgment of a particularly serious

crime (including a crime that consists of the cossitin of a serious Australian offence or
serious foreign offence), is a danger to the Aliattacommunity.

If you wish to make any written submission in regfie these provisions please do so in
writing in accordance with the date set out below.

The information should be received at the Tribyhg] June 2012. If the information is in a
language other than English, it must be accompéamyexh English translation from an
accredited translator.

If you cannot provide the information [by] June 20¢ou may ask the Tribunal for an
extension of time in which to provide the inforneeti If you make such a request, it must be
received by the Tribunal [before] June 2012 and st state the reason why the extension of
time is required.

[In] June 2012, the Tribunal received a letter fribra applicant’s representative
requesting an extension of time to provide suppgrtiocuments from the applicant
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from China. The letter states that some of theidmmnts are in Chinese and the
representative required extra time to have thensladed. The letter states that the
representative expected the documents would bedadby [mid] June 2012.

[In] June 2012, the Tribunal received a furtherraigsion and attachments from the
applicant’s representative, the attachments compris

* A translated person statement (summarised in tfle@nimg paragraph);

* A letter [dated] May 2012 from [a Pastor] of [Chiart] Perth, which states that the
pastor has known the applicant since he joineahinech when he was baptised [in]
February 2009. It also states that the applicaehds church every week on Sundays,
except on a few weekends when he is working. stt atates that “He seems sincere in
his desire to follow the Christian faith.”;

* A newsletter for [Church 1] Perth, [dated] 2010d ancopy of a [magazine] both of
which include photographs of church congregatiohgkvalso depict the applicant in
the congregation.

The Tribunal summarises the submission referrebtve in the following paragraphs.

In respect of the applicant's second baptism, istralia, the applicant claims that he
thought he would wash off his sins. He states he wwdawful at the time without a
visa, and thought that might also be a sin. Heesrihat with the second baptism he
thought he could be more absorbed into the Auatrathurch. He claims that he spoke
to some church members about the second baptisntoihbim that a second baptism
is not necessary but if he is baptised a secoral itils not a big issue.

The applicant also writes that he has been unalpeavide evidence to prove his
church experiences and the experience of beingnéetdy the Chinese government.
He refers to the Department's decision where thegdee indicated he believed what
the applicant had experienced. He claims he wawntedntact his wife to see if she
could provide some further evidence but is worabdut her well-being and does not
want his wife and his family to be affected.

In response to the question about whether he wipdrsecuted if he returns to China,
the applicant states that he cannot say this applen for sure, but adds that it has
happened to him before. He writes that the Chigesernment still does not recognise
the legitimacy of house churches and the mediartepb house churches being
persecuted in various areas in China. He statggtth Chinese media reports on good
things, but they cannot cover up the truth. Hensefo the recent media coverage about
a blind lawyer Chen Guangcheng being rescued byfhembassy and also the case
involving a high ranked official Bo Xilai whose wifmurdered a British
businessperson.

The applicant writes that in Australia he can ergeynocracy and freedom. He writes
that he used to be unlawful but he applied foraqmtion visa and was given work
entitlements and Medicare. He refers to how membgethe church gave him a lot of
help and that if the Chinese government proteatidmuman rights could reach half the
Australian level he would return to China withoeshation as his family is in China.



He concludes by stating that for now he could @tdy in Australia and he wishes his
protection visa could be approved so he can brisdamily here.

Independent country information

69. Some house church members in Hebei province clyrexperience ill-treatment from
government officials in the form of administratigdetention, arrest, and re-education in
labour camps. Missionary activity by independentrch members was the target of
police action in one location in Hebei (BaodingyCin 2003. While it is unknown
whether similar forms of treatment against houseaihmembers are common across
Hebei, in general, officials in this province aeported to strictly enforce the
Communist government’s religious policy that thagbice of Christianity be limited to
officially registered church associatiohslo specific information was found on the
treatment of house church members in the applisdnmtme town/village.

70. InJanuary 2010, 30 house church leaders in Hacitham southern Hebel
(approximately 200 kilometres south of Gaocheng)Gitere detained during a Bible
study meeting. The members were accused of patiogpin an illegal meeting. Three
were sentenced to administrative detention forgoksrof between 10 and 15 days. The
remaining leaders were either released or theitrirent by officials is unknowhThe
detentions were reported by Reverend Zhang Mingxpastor and president of the
Chinese Home Church Alliance (CHCA} body established to defend the specific
rights of house church Christiahs.

71. The China Aid Association reported on the arregt®house church members between
January 2007 and December 2009 in three citiesg$tan, Baoding, Zhouzhou) in
Hebei. These individuals were involved in houserchuneetings, and Bible and
marriage classesTreatment of these individuals after arrest iskmmwn. Nine
Protestant leaders from the province were alsardetan July 2007 after conducting a
Sunday worship service together at a home. Adnnatise courts in Enshizhou, in
Hebei, found the Christians guilty of “engagingoiganizing and making use of [an]
evil cult organization to undermine the enforcenwrfbtate laws” Those sentenced
were later placed in forced labour carfips.

! Lambert, T. 2006China’s Christian Millions Monarch Books, Oxford, p.247; Kawn, D. 2003, ‘Ckdown
ordered on unofficial churchesSouth China Morning Pos# February; Johnstone, Patrikal 2001,

Operation World: 21 Century EditionWEC International, p.172 .

2 China Aid Association 2010, ‘30 Chinese House €huklliance Leaders Detained, Facing Administrative
Detention’, 9 January
http://www.chinaaid.org/gry/page.taf?id=105&_fumctEdetail&sbtblct_uid1=1372&_nc=109f3b061925cc9f7
8d9c01e76f88f8 - Accessed 22 June 2010.

% Yu, V. 2010, ‘Christians' detention sparks conteBouth China Morning Posl1 January; ‘Fate of Church
Members Unknown’ 201(Radio Free Europe Documents and Publicatidiis January.

* *Authorities banish Pastor from Beijing prior t@@es’, 2008 Compass Direct, 5 August.

® China Aid Association 201®nnual Report of Persecution by the Governmentlmis@an House Churches
within Mainland China January 2009—December 208BJanuary, p.17; China Aid Association 20@8nual
Report of Persecution by Government on Christiand¢oChurches within Mainland China: January 2008 —
December 2008The Year of the Beijing Olympic Games, Januap//@; China Aid Association 2008,
Annual Report of Persecution by the Governmenthingse House Churches within Mainland China: Jaguar
2007 to December 200February, p.13

® ‘Missing since June, nine protestant leaders fneear” in labour camps’ 200Asia News IT8 October —



72. In addition to targeting house church members,atités in Hebei also target those
undertaking missionary activities. In 2003, aniing document reportedly issued by
the Public Security Bureau in Baoding city ordetteat police take action to stop illegal
Protestant groups in the area, including those wwgrés “independent missionaries”
who attempt to evangelise. No reports were fountherresults of this police action in
Baoding. An article from th8outh China Morning Poseported on these events as
follows:

Activists say that police in Hebei were orderedpg on worshippers and to isolate rogue
Christian groups. Police were ordered to isolatffisial Christian groups in Baoding
city, Hebei province, and spy on people worshippitgheir churches, a group of
religious activists has claimed.

Quoting a classified document issued by the Pudicurity Bureau in Baoding city in
August, the New York-based Committee for Investagabn Persecution of Religion in
China said police had been instructed to sepacaitatees by the officially-sanctioned
Protestant Church and other groups....

The document — entitled “Work Plan on Terminatiiggal Christian Activities” —
recommended all officers in Baoding city to heightheir vigilance against “illegal
Christians” between August and October last year.

The crackdown coincided with the lead-up to thénIBdmmunist Party Congress, a key
event in the political calendar. However, in additio a specific action plan for the three-
month period, the document also laid down geneuddeiines that could signal a
hardening of the government’s position towardsédtaint groups deemed a threat to the
authorities.

During the crackdown, the city’s police chief, Liilong, headed a taskforce in charge of
“finding out everything about illegal Christiansjriging organisers of illegal activities
and independent missionaries to justice, and siguttown venues used by the illegal
Christians”.

The term “independent missionaries” apparently reef® evangelists who work
independently from any churches. “(We) must stroveffectively halt the emergence of
illegal activities by Protestants in our city,” thdocument said. Unlike previous
government edicts, the latest one singled out Biatégroups as targets for control and
demanded police officers include the crackdownitedal Christians” as part of their
daily work.

73. House churches are broadly defined as small Paste€hristian communities or
groups who meet informally in homes without goveemtrapproval. Often described
as evangelical, house church member servicesrapesand do not adhere to any
particular Christian tradition or denominatidriNo figures on the numbers of house
churches in Hebei were found. Total Protestant rersifofficial and unofficial) in the
province were estimated to be approximately 400j0@D01°

" Kawn, D. 2003, ‘Crackdown ordered on unofficialiothes’,South China Morning Pos# February —.

8 Lambert, T. 2006China’s Christian Millions Monarch Books, Oxford, pp.55-59; DIMA Country
Information and Protection Support Section 2a86use Churches in Chingssues Brief CHN290306, 29
March, pp.5-6..

® Lambert, T. 2006China’s Christian Millions Monarch Books, Oxford, p.247
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The UK Home OfficeCountry of Origin Information Report — Chimaports®
PROTESTANTS(INCLUDING ‘HOUSE CHURCHEY

19.18 The USSDnternational Religious Freedom Report 20&ated:

“Officials from the Three-Self Patriotic Movementii@a Christian Council (TSPM/CCC), the
state-approved Protestant religious organizatistimated that at least 20 million citizens
worship in official churches. Government officiakated there are more than 50,000 registered
TSPM churches and 18 TSPM theological schools\Whdd Christian Database estimates
there are more than 300 unofficial house churctvorkts. The Pew Research Center estimates
50 million to 70 million Christians practice withbstate sanction. One Chinese scholar
estimated in a public lecture at Renmin Universigt the number of Christians in China,
including those in TSPM churches and unregistehedlahes, is near 90 million. By contrast,
the Chinese Communist Party is estimated to havaiion members, 10 million of whom are
believed to participate regularly in religious sees. Currents of Calvinism or Reformed
theology gained influence among house churche<anidtian intellectuals. Pentecostal
Christianity was also popular among house churtfizs] (Section I. Religious Demography)

19.19 An article byrheEconomistdated 2 October 2008, stated, “Because most $?aoite
house churches are non-denominational (that isaffibated with Lutherans, Methodists and so
on), they have no fixed liturgy or tradition. The#rvices are like Bible-study classes.” [19a] As
reported by the USSIhternational Religious Freedom Report 2009

“The Government repressed Protestant house chetelorks and cross-congregational
affiliations, which it perceived as presenting agmbial challenge to the authority of the
Government or the Party. For example, on NovemBgPQ08, the Ministry of Civil Affairs
issued a decision abolishing the 250,000-memban&3ki House Church Alliance (CHCA),
which claims to have members in several provinstding that the CHCA was not registered
and was engaging in activities in the name of @a$ocganization without authorization...
Local regulations, provincial work reports, andastjovernment and party documents
continued to exhort officials to enforce governmgolicy regarding unregistered churches and
illegal religious activities, although the exteatthich officials interfered with the activities of
unregistered churches varied and depended largdlycal conditions. Urban house churches
in some areas limited the size of their meetings v dozen individuals. In nonurban areas,
some house churches were able to hold meetingbuhatreds of individuals attended with
which local authorities did not interfere. Someagistered religious groups had significant
membership, properties, financial resources, ahdarks. House churches faced more risks
when their memberships grew, they arranged forlaegise of facilities for religious activities,
or forged links with other unregistered groups aretigionists overseas.” [2a] (Section II.
Status of Religious Freedom, Restrictions on ReligiFreedom)

19.20  The report stated further:

“In some areas, government authorities pressuradeéhchurches to affiliate with one of the
PRASs and to register with religious affairs autties by organizing registration campaigns and
by detaining and interrogating leaders who refusaegister. In other parts of the country
unregistered groups grew rapidly and the autherdid not pressure them to register. Although
SARA does not officially acknowledge the existenédouse churches, its website states that
family and friends holding meetings at home (asiris from formal worship services in public
venues) need not register with the Government'Bhmily and Friend Worship Policy’).

19 UK Home Office 2010, Country of Origin Informatidteport — China, 15 November, pp.72-77, 88-89.
http://www.unhcr.org/refworld/publisher, UKHO,COUNMREP,CHN,4ce6a46e2,0.html



Police and officials of local RABs in some areasgulpted home worship meetings, claiming
that participants disturbed neighbors or sociaégrdr belonged to an ‘evil religion.’ Police
sometimes detained for hours or days worshippé&sading such services and prevented
further worship activities. Police interrogated rtiuleaders and lay persons about their
worship activities at locations including meetinigs, hotel rooms, and detention centers. Non-
governmental organizations (NGOSs) reported thatathleaders faced harsher treatment than
members, including greater frequency and lengttetdéntion, formal arrest, and reeducation-
through-labor or imprisonment. According to NGO aneldia reports, in some cases local
officials also confiscated and destroyed the priypa&runregistered religious groups.”

[2a] (Section Il. Status of Religious Freedom, Resbns on Religious Freedom)

19.21  The USCIRRANnnual Report 201(Qoublished on 29 April 2010, noted:

“The Chinese government continues to control thigioais activities of Protestants affiliated
with the government-approved religious organizatidhencourages registered Protestant
leaders to emphasize ‘theological reconstructiamoctrine that purges any elements of
Christian faith and practice that the CommunistyPaagards as incompatible with its goals and
policies... An estimated 10 million Chinese belonghte two approved Protestant
organizations. However, even registered Protegianips and leaders are not safe from
harassment, detentions, and arrest due to theaaybitature of Chinese law and policy
regarding religion...

“The government actively harasses, detains, fimestyeats, and imprisons members and
leaders of unregistered Protestant groups, whosebership may be between 40 and 60
million... Though the total number of arrests andiisgnments declined in the past year,
government efforts to suppress the growth andiéieBwf ‘house church’ Protestants continue
to be systematic and intense. The State Departes¢intates that ‘thousands’ of house church
members were detained for short periods in thegmaral years. Members of unregistered
Protestant groups that the government deems ‘elid’ avere the most vulnerable to
detention... China Aid and other NGOs report a sigaift rise in incidents of harassment,
property confiscation and destruction, and intirtimtaof Protestants since the 2008 Olympic
Games in Beijing.” [704a]

FINDINGS AND REASONS

Country of reference

75.

76.

The Tribunal finds that the Department’s file hotdsertified true copy of a passport
issued in the applicant’'s name by the People’s Blegpaf China (PRC). That passport
indicates that the applicant is a citizen of th&CPR here is no evidence before the
Tribunal to suggest that this document is not gesawiThe Tribunal accepts that the
applicant is a citizen of the PRC.

The applicant declares that he does not have atogimter or reside in, whether
temporarily or permanently, any country(s) othertinis country of nationality. He
also declared that he does not hold any othereaisizip and nor is he a national of any
other country. The Tribunal accepts this evidencdé absence of any evidence that
contrary, and finds that the applicant does notehapresent right to enter or reside in
any other country other than the People’s Repulichina.

Credibility issues

77.

The Tribunal accepts that the mere fact that agpeckims fear of persecution for a
particular reason does not establish either theigeness of the asserted fear or that it
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is “well-founded” or that it is for the reason cfad. It remains for the applicant to
satisfy the Tribunal that he or she satisfies fithe required statutory elements.
Although the concept of onus of proof is not appiatp to administrative inquiries and
decision-making, the relevant facts of the indiabcase will have to be supplied by
the applicant himself or herself, in as much details necessary to enable the Tribunal
to establish the relevant facts. A decision-magerat required to make the applicant’s
case for him or her. Nor is the Tribunal requireétcept uncritically any and all the
allegations made by an applicant. (MIEA v Guo & AlD997) 191 CLR 559 at 596,
Nagalingam v MILGEA (1992) 38 FCR 191, Prasad v WI@985) 6 FCR 155 at 169-
70.)

In determining whether an applicant is entitleghtotection in Australia, the Tribunal
must first make findings of fact on the applicartfaims. This may involve an
assessment of the applicant’s credibility and,amg so, the Tribunal is aware of the
need and importance of being sensitive to theatliffies asylum seekers often face.
Accordingly, the Tribunal notes that the benefitloé doubt should be given to asylum
seekers who are generally credible, but unablelbstantiate all of their claims.

The Tribunal is not required to accept uncriticalty or all allegations made by an
applicant. In addition, the Tribunal is not reguairto have rebutting evidence available
to it before it can find that a particular factaskertion by an applicant has not been
established. Nor is the Tribunal obliged to acadgims that are inconsistent with the
independent evidence regarding the situation irafigicant’s country of nationality
(SeeRandhawa v MILGEA1994) 52 FCR 437 at 451, per Beaumor8elyadurai v
MIEA & Anor (1994) 34 ALD 347 at 348 per Heerey J &uwpalapillai v MIMA

(1998) 86 FCR 547). On the other hand, if the Omdd makes an adverse finding in
relation to a material claim made by an applichat,is unable to make that finding
with confidence, it must proceed to assess thenotai the basis that the claim might
possibly be true (SedIMA v Rajalingam(1999) 93 FCR 220).

The Tribunal found some aspects of the applicawidence was given in what
appeared to be a somewhat evasive manner. Some®sp his evidence also
appeared to be vague and lacking in the level @&ildehich the Tribunal expected
would be provided by a person in the applicantésnoed circumstances. For example,
the Tribunal found the applicant appeared to baigeaabout his work in Australia. In
respect of the applicant’s evidence as to hisaabactivities in the house church
which he claims to belong to in China, the Tribuioaind he was not able to provide
evidence in the level of detail which the Tribue&pected he would know given his
claim to be an organiser of house church servitésgsitown. However, the Tribunal
accepts the applicant is not highly formally edadaand has made allowance for his
apparent inability to express himself. Overalg ffribunal found the applicant to be a
credible witness. The Tribunal therefore makeslétsision in light of these credibility
findings.

Assessment of protection claims

81.

The Tribunal accepts the country information ciéédve indicates that the government
in China restricts the right of its citizens to @ree religion outside of the registered
churches endorsed by the government. The Trilfindd by reference to the material
about the Christian churches and the governme@hofa that there is at least frequent,
if sporadic, persecution of the unregistered halsgches in China, both catholic and
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protestant. The Tribunal also accepts the countoymation indicates that house
church leaders, and ordinary house church followabss, in China may be targeted by
authorities for particular attention and may beadwedd for periods if caught practising
or proselytising their religion. In this case, drabed on the applicant’s credible
evidence about what happened at the house chuticlrggs he attended in China,
while not accepting he is necessarily an leadigguaiser, the Tribunal is nonetheless
satisfied that the applicant is a genuine pradi§ihristian who has attended and
participated in house churches for a substantig®f time in China.

The Tribunal accepts that the applicant may hapeeanced the past incidents where
the authorities disrupted the house church servitesh he was attending, however,
the Tribunal is not satisfied on the evidence patediby the applicant that what he
experienced during the house raids amounts taseiarm’ for the purposes of
S.91R(1) of the Act. However, the Tribunal alsoeqts that in January 2008 the
applicant was detained by local police who entéischome, and that what followed by
virtue of his detention for two weeks, and the degdion of liberty and mistreatment
during that time, does amount to past ‘serious héonthe purposes of s.91R(1) of the
Act. The Tribunal is satisfied that the applicesats detained for the essential and
significant reason of his religious belief and ligg affiliation with the house church.
The Tribunal also accepts that there may have hesswondary reason for his
detention, namely for resisting the authoritiesybeer, this does not detract from the
essential and significant reason for the deterdiwhmistreatment being his religion.

The Tribunal considered the applicant’s travelsltmgary and Austria and finds the
fact that the applicant did not apply for protentiwhen in these countries is a relevant
factor in considering his application for proteatioThe fact that he did not apply for
protection in Hungary and Austria at first blustpagrs to weaken his claim that he has
a genuine fear of serious harm for reasons ofdiigion should he return to China.

The Tribunal notes that this travel to Austria &hdhgary occurred after the applicant’s
claimed detention in 2008. The Tribunal considehedapplicant’s explanation of why
he did not apply for protection in these countrigbe Tribunal found the applicant’s
response to the Tribunal’s questions on this paeranatter to be direct and sincere.
The Tribunal accepts his explanation that he ttaddb these countries for a break and
because of his love of music and that at the reletae, he returned to China because
he still held hope and optimism that after he r&tdrto his home in China the police
would not continue troubling him for reasons of t@kgion. However, the Tribunal
accepts that the applicant returned to China anddahat the circumstances had not
improved as he had hoped. The Tribunal finds éncihcumstances of this case the
applicant’s action not to seek protection in Hulygamd Austria is not inconsistent with
his claim that he holds a fear of persecution im&h

The Tribunal considered the applicant’s circumstgrtbat he was able to freely leave
and re-enter China without being questioned oridetbby the authorities at the exit
and entry points in China. The Tribunal accep#s the applicant is not a person of
interest as a leader of an underground or unregdtehurch group in China, however,
by reference to the country information cited abthe=Tribunal is satisfied that there is
still a real chance the applicant may face pergsat@s an ordinary member of such a
church.

The Tribunal also considered the delay of almastetyears between the applicant
arriving in Australia in 2008 and making the praiee visa application. In respect of
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this, the applicant said at the hearing that hes s recall lodging an earlier
protection visa application and that he believes the application which was received
by the Department may have been submitted by admeho was living in the same
house as he was and to who he had shown his paaspaio who had given his
personal information. The Tribunal does not actiept this is a plausible explanation
of the lodgement of the earlier protection visalimagion, however, the Tribunal does
not consider that this is fatal to the applicactaam for protection in this case. The
Tribunal accepts that the applicant may have bpeouwating or trying to find a way to
explain the first application, and the subsequetdaydin the lodgement of the second
application, in a positive or favourable way. Witely, the Tribunal finds that while
there has been a significant delay in the submssiahe valid application for the
protection visa in this case, and that the exigeidelay is a relevant consideration,
the existence of a delay is not determinative is tase as to whether the applicant
faces a real chance of serious harm for a Convegtiound should he return to China.

On the question of the applicant’s participatiod attendance at [Church 1] in
Australia, the Tribunal accepts the evidence prieskto it that he does attend this
church when he does not have work commitments. TTibeinal does not consider that
this conduct is to be disregarded for the reaspasiied in s.91R(3) of the Act as the
Tribunal is satisfied that the applicant’s condaatespect of this church is otherwise
than for the purpose of strengthening his claimseta refugee.

In relation to the applicant’s future conduct, Trébunal accepts that the applicant’s
practice in an underground Christian house churchis return to China would
continue, even though he may not continue to haviglaprofile as an organiser he
would, in the Tribunal’s view, continue followingna practising his religious beliefs.
The Tribunal finds that the country information eat above indicates that not only are
organizers and leaders harassed, detained aneéatétr ordinary members may also
be similarly mistreated. The Tribunal thereforeegats the applicant faces a real
chance of being arrested, detained, mistreatedriaraner which may amount to
torture, fined, or otherwise mistreated amountmésérious harm’ and persecution
because of his religion if he returns to China.

The Tribunal finds, by reference to the countrypmiation cited above regarding the
situation in China that the government and autlesrivf the country do not provide to
those perceived as followers of the unregisterenattes or religious bodies the level
of protection which its citizens are entitled tgegt according to international
standards. (Sedinister for Immigration and Multicultural Affairg Respondents
S152/20032004] HCA 18; (2004) 222 CLR 1 at [27]- [29].)

The Tribunal finds, by reference to the countrymiation cited above about the
situation in China, that the government and autiesrof that country will not protect
the applicant against the harm which he fears,usscthose same authorities will be
the agents of that harm. Although there is somdende that some individual officials
of China have been disciplined for exceeding thtd of their authority in pursuing or
punishing citizens, the Tribunal finds that thesgeution of members of the
unregistered churches and religious bodies, whedtendnen that persecution occurs, is
typically the implementing of the intended polic@ghe government, and will not be
significantly curbed or changed by the authoribé€hina.
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The Tribunal concludes that the applicant’s unwghess to rely on the protection from
those authorities is therefore justified for thegmses of Article 1A(2) of the
Convention.

The Tribunal considered the question of possildcegion within China with a view to
determining whether the applicant could relocate tegion where objectively there is
no appreciable risk of the occurrence of the feperdecution. The Tribunal finds that
the applicant would continue to practise his religiand that he is not expected to
modify his conduct or suppress his religious bsliedBased on the country information
available to the Tribunal and cited above, the Omdd finds that if the applicant were to
relocate elsewhere within his province, his presidatention, and his role as a member
of his unregistered church, may be known to thaaittes and that there is at least a
real chance that any future punishment of the agptifor involvement in the
unregistered church would be heavier than before.

The Tribunal finds that if the applicant relocateda town or city elsewhere in China
and did not practise his faith in the unregisteriedrch this would be because of fear of
punishment and harm for the practice of his fathd this would amount to suffering
persecution in the form of deprivation of religidusedom. The Tribunal finds, by
reference to all the material before it, that & #pplicant were to move to any other
part of the China outside Hebei, he would wantawotioiue to practise his faith in the
unregistered church. The Tribunal finds that iidie so, there would be a real chance
that he would again be detained, and that if heewletained he would suffer treatment
amounting to persecution. In the alternate, if idenet practise his faith, the Tribunal is
satisfied and finds that this would be becauseaf bf punishment, which would be a
denial through fear of her religious liberty, ah@refore persecution as discussed by
the High Court ir5395/200&ited above)

The Tribunal therefore finds that in all the circstances of the applicant, it would not
be reasonable to expect the applicant to move@nekettle in another part of the PRC
where objectively there might be no appreciablie oisthe occurrence of the feared
persecution for reasons of the applicant’s religion

For the reasons set out above, the Tribunal fingseference to the applicant’s
evidence and to the material concerning the sdnati China, that if the applicant
returns to China there is a real chance that hesufigr persecution in the foreseeable
future, whether in his home area or wherever elsehina he might attempt to resettle,
and that this would be for the Convention grounfd=lbgion.

Because of the Tribunal’s findings above, the Tmddwconcludes that the applicant has
a well founded fear of persecution in China forsies of his religion. The Tribunal
therefore finds the applicant is a person in respeahom Australia owes protection
obligations within the meaning of section 36(2)§ajhe Act. It is therefore not
necessary for the Tribunal to consider or determihnether he may also be a person to
whom Australia owes protection obligations withire tmeaning of section 36(2)(aa) of
the Act, and the Tribunal makes no finding on tugstion.



CONCLUSIONS

96. The Tribunal is satisfied that the applicant iseaspn to whom Australia has protection
obligations under the Refugees Convention. Theeefoe applicant satisfiese
criterion set out in s.36(2)(a).

DECISION

97. The Tribunal remits the matter for reconsideratiotin the direction that the applicant
satisfies s.36(2)(a) of the Migration Act



