1215708 [2012] RRTA 1084 (6 December 2012)

RRT CASE NUMBER:

DIAC REFERENCE(S):

COUNTRY OF REFERENCE:

TRIBUNAL MEMBER:
DATE:

PLACE OF DECISION:

DECISION:

DECISION RECORD

1215708
CLF2012/153368
Afghanistan
Melissa McAdam
6 December 2012

Sydney

The Tribunal remits the matter for reconsideration
with the direction that the applicant satisfies
s.36(2)(a) of the Migration Act.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of the
Migration Act 1958the Act).

The applicant who claims to be a citizen of Afglséamapplied to the Department of
Immigration for the visa on [date deleted undeB%(2) of theMigration Act 1958as this
information may identify the applicant] July 2012.

The delegate refused to grant the visa [in] Oct@04r2, and the applicant applied to the
Tribunal for review of that decision.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. Theedgatfor a protection visa are set out in s.36 of
the Act and Part 866 of Schedule 2 to the MigraRegulations 1994 (the Regulations). An
applicant for the visa must meet one of the altdraariteria in s.36(2)(a), (aa), (b), or (c).
That is, the applicant is either a person in reispEawhom Australia has protection
obligations under the 1951 Convention relating® $tatus of Refugees as amended by the
1967 Protocol relating to the Status of Refugeagether, the Refugees Convention, or the
Convention), or on other ‘complementary protectigréunds, or is a member of the same
family unit as a person in respect of whom Ausdralas protection obligations under s.36(2)
and that person holds a protection visa.

Refugee criterion

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for the visa
is a non-citizen in Australia in respect of whore tinister is satisfied Australia has
protection obligations under the Refugees Convantio

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations in respect of people who are refugsesedined in Article 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1,Applicant S v MIMA2004) 217 CLR 387Appellant S395/2002 v MIM&003) 216
CLR 473,SZATV v MIAG2007) 233 CLR 18 an8ZFDV v MIAC(2007) 233 CLR 51.
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Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haraludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motorabn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for a@@mtion reason must be a ‘well-founded’
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a ‘well-founded feapafecution under the Convention if they
have genuine fear founded upon a ‘real chanceéofdgopersecuted for a Convention
stipulated reason. A fear is well-founded wheredhe a real substantial basis for it but not if
it is merely assumed or based on mere speculaiteal chance’ is one that is not remote
or insubstantial or a far-fetched possibility. Ag@n can have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.
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Whether an applicant is a person in respect of whAostralia has protection obligations is to
be assessed upon the facts as they exist wherdtigah is made and requires a
consideration of the matter in relation to the osably foreseeable future.

Complementary protection criterion

If a person is found not to meet the refugee c¢atein s.36(2)(a), he or she may nevertheless
meet the criteria for the grant of a protectioravishe or she is a non-citizen in Australia in
respect of whom the Minister is satisfied Austrélas protection obligations because the
Minister has substantial grounds for believing tlaata necessary and foreseeable
consequence of the applicant being removed frontraliss to a receiving country, there is a
real risk that he or she will suffer significantrima s.36(2)(aa) (‘the complementary
protection criterion’).

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A person
will suffer significant harm if he or she will bekatrarily deprived of their life; or the death
penalty will be carried out on the person; or teespn will be subjected to torture; or to cruel
or inhuman treatment or punishment; or to degrathegtment or punishment. ‘Cruel or
inhuman treatment or punishment’, ‘degrading tresatior punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an applicant
will suffer significant harm in a country. Thesesarwhere it would be reasonable for the
applicant to relocate to an area of the countryreviigere would not be a real risk that the
applicant will suffer significant harm; where thegpéicant could obtain, from an authority of
the country, protection such that there would reoalveal risk that the applicant will suffer
significant harm; or where the real risk is onesthby the population of the country
generally and is not faced by the applicant pertarsea36(2B) of the Act.

CLAIMSAND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

Entry Interview with Departmental Delegate

[In] May 2012 the applicant was interviewed by dicer of the Department of Immigration.
At the interview he submitted a copy of his TaskeFae Department officer made written
notes of the interview and the following is a sumynaf these notes.

The applicant was born in [date deleted: s.434(2)Village 1], Jaghori District, Ghazni
Province, in Afghanistan. He lived there all his Lintil he left Afghanistan in
approximately January 2012.

The applicant is Hazara and Shia Muslim. He ismatried. His father was killed in an
[accident] about twelve years ago. His mothemiealeleted: s.431(2)], [sisters], [names
deleted: s.431(2)], and his [brother], [name dele$e431(2)], live in his village in Jaghori.

He has [sisters], [names deleted: s.431(2)] wheilivPakistan. He has another sister, [name
deleted: s.431(2)], who lives in [another] villageJaghori District.
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The applicant has had no education apart from eae of religious lessons.

He worked on his family farm from about 1996 ug6l00. From 2000 until January 2012 he
had a chicken shop in [Location 2].

The applicant left Afghanistan because the Talataaght him on the roads where he had
been selling chickens to the police at check poiiitse Taleban asked the applicant why he
sold chickens to the police. This was in the magraround 7 am when he was coming from
an area called [Location 3]. He was in a vehidia Pashtun man who was from Ghazni.
The Taleban separated him from the Pashtun matoakdhe applicant to [Location 4]. He
was taken to a mosque at night. He escaped frermtsque by saying he had to go to the
toilet and running through an open gate. He ramrwad and flagged down a car to take him
to [Location 5]. The next day he got a bus bac&hazni. He feared the Taleban would find
and kill him so he sold his car and went to Kakelom Kabul he travelled to Australia.

The Taleban had detained the applicant once bafwyat three months previously. The
Taleban had closed the road but the applicant ame ®thers travelled on it. They were
stopped by the Taleban and held for two nights.

The applicant believes he will be killed if he netsito Afghanistan.
Protection Visa Application

The applicant lodged his Protection Visa appligafia] July 2012. With his application he
submitted copies of hiaskeraidentity card and business records for his chidkesiness.
The following is a summary of the information heyided in his application.

He was born in [year deleted: s.431(2)] in [Villagan Jaghori District, Ghazni Province,
Afghanistan. [Village 1] is south west of [Locati@] and is surrounded by mountains.
About [number deleted: s.431(2)] families live her

In about 2000 the applicant’s father went to Pakigor work. He was killed about one year
later in an [accident]. The applicant’s [relatitiegén supported the family until the applicant
was old enough to support them.

The applicant’s father had bought two vacant shioplsocation 2]. In [date deleted:
s.431(2)] the applicant sold one of the shops aed the money to open a chicken butcher
shop, selling chicken meat. The applicant bougktdhickens from Ghazni City which he
transported to [Location 2]. His workers wouldritetaughter the chickens to sell in the
shop.

The applicant also supplied live chickens to soi@® shops in other [villages], because the
shopkeepers did not have vehicles to go to Ghazget the chickens themselves. He was
sometimes stopped by thieves who would take hisayion

Around August 2011 the applicant was travellingvirfLocation 2] to Ghazni City to buy
chickens. There were three other vehicles trangellvith the applicant. When they arrived in
[Location 6] they were stopped by the Taleban. Takeban arrested everyone in the
vehicles and kept them overnight. The Talebanttwddn they should not have travelled that
way as the road was closed. The applicant andttiees apologised and said they didn’t
know and wouldn’t do it again. The Taleban tooditlietails and photos and let them go.
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About one and a half months later the applicant agesn travelling from [Location 2] to
Ghazni to buy chickens. A Pashtun man, [Mr A], wath him who was travelling to his
home in Ghazni. At about 7.30 in the morning thegched [Location 6] and they were
stopped by the Taleban. [Mr A] spoke Pashto toltleban. One of the Taleban took the
applicant’'s mobile phone and Taskera and then tio®lapplicant and [Mr A] to a house. At
about 10 o’clock the Taleban took [Mr A] somewhefldhe applicant was driven by car to a
mosque where he was beaten and questioned. Tékahahccused the applicant of
supplying chickens to the government.

At about midnight the applicant said he had togthe toilet and he escaped. He got a car to
take him to [Location 4] and [Location 5]. Fronetk he got a bus back to Ghazni. He went
to the chicken farm and saw his car was therefoded [Mr A] there who told the applicant
that he thought the applicant would be killed by Traleban so he drove the applicant’s car
back. The Taleban had let [Mr A] go because [MiAPashtun.

The applicant was afraid the Taleban would trace $o he decided to leave. He sold his car
in Ghazni and then went to Kabul where he arrarigégiave Afghanistan through a people
smuggler.

He fears he will be killed by the Taleban who halentified him as a shopkeeper who has
assisted the government. The Afghan authoritiegaprotect him.

Interview with Departmental Delegate, 20 July 2012

[In] July 2012 the applicant was interviewed byededjate of the Department of Immigration.
The Tribunal has listened to an audio recordinthaf interview, summarised below.

The applicant confirmed he was a citizen of Afglstéan and no other country. He had an
Afghan passport in his own name and photo whichatained for him by a smuggler.

He has [married sisters] living in Pakistan.

His home town in Afghanistan is [Village 1]. Heshiaved there all his life. The names of
some surrounding towns or villages are [town nadedsted: s.431(2)]. There are about
[number deleted: s.431(2)] houses in his villagjae nearest bazaar is [Location 2] which is
about fifteen minutes’ drive from his village.

He had submitted documents for his business inotuttie business licence and taxation
records. There was no specific procedure for oppaibusiness in Afghanistan. A person
goes to the local council and tells them he onghiets to open a business and the council
gives the person a licence. The applicant gotitesnite from [Location 2] council. It cost
300 Afghani. People run businesses without licemeé\fghanistan but meat or butcher
shops need a licence. The applicant’s businese maas “[name deleted: s.431(2)]” and this
name was on his licence.

The applicant explained that the tax documents weteeally tax records but more
accounting records for his company.

The applicant operated his shop seven days a Weepened the shop around 6 am and
closed it when it became dark. He had one oth@l@ree to help him who would do the
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slaughtering and look after the shop when the epgptiwent to Ghazni. The applicant’s
brother also helped him in the shop.

The applicant would travel to Ghazni about two snaewveek to get supplies for his shop. He
got his chickens from the one supplier in Ghazté would also drive to other villages to
sell chickens in the afternoon when it was cootet l@ss dusty for the chickens.

The applicant sometimes supplied chickens to gawent checkpoints or the garrison in
[Location 6]. The garrison is below [Location B],the [area deleted: s.431(2)], and the
applicant would pass through it on his way to andifGhazni. Police worked in the
garrison and would sometimes buy chickens from him.

The applicant had problems with the Taleban orrdads when he travelled. The first time
was in August 2011. The [Location 6] road had bglecked because the government
checkpoint or garrison had been attacked. Latenthyor told them it was open again and
they could travel on it. The applicant was trawgllfrom [Location 2] bazaar to Ghazni City
to get chickens and was stopped by the TalebdmeiflLibcation 6] area. They detained him
for one night and day. Other cars travelling anrtbad were also pulled over by the Taleban.
The people in the vehicles were all Hazaras angleze all detained overnight.

The Taleban asked them all why they were on théd.rddey told the Taleban they were
from different remote areas. The Taleban beat taedtook their photos and identity details
but let them go. The applicant went on to Ghazty @nd returned to [Location 2] via a
different route.

The most direct route between [Location 2] and @Gh@&xty takes about five hours. Another
route takes about seven hours but there are alsbdraalong this route.

The next time the Taleban detained the applicantdeetravelling from [Location 2] to
Ghazni City. A Pashtun man, [Mr A], who is an aaatant for the chicken supply company
was with the applicant as the applicant was drivimg back to Ghazni. They were stopped
by the Taleban at [Location 6]. The Taleban tdekdpplicant and [Mr A] to a house and
separated them. The applicant was then drivenwbere else about one and a half or two
hours’ drive away. He was taken into a mosqueak the middle of the night.

The Taleban questioned the applicant about coapgraith the government by supplying
them with chickens. The Taleban beat the appliaadtsaid they would kill him. At first
there were many Taleban there but later in thetrilggre was only one. The applicant went
to the toilet and escaped from there. At dawneaehmed [Location 7] bazaar. From
[Location 7] bazaar he took a car to the [LocaBdarea and from there he got on a bus to
Ghazni.

In Ghazni the applicant went to the farm where Plrvorked to tell them [Mr A] had been
captured by the Taleban. When he got to the famsaw his car and [Mr A] there. [Mr A]
told the applicant the Taleban had released hivr. A] told the Taleban he was the car’s
driver and they let him drive away without any hass

The applicant has had the chicken shop for aboutyears. Before he had the chicken shop
he worked on his father’s farm. The applicantteththe chicken shop because there was
drought which affected the farms. They dig chasifi@ water but there is no water. The
drought has lasted for three years and is stitirggetvorse. It is not possible to grow
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anything on his land. He couldn’t give up the &eit shop and run his farm because of the
drought.

The applicant needs to carry his Taskera to opéiateusiness and buy supplies but even
carrying a Taskera is considered a crime by thebiaad.

He has his name tattooed on his arm in case heikéled so he can be recognised and
someone will tell his family.

Delegate's decision, 4 October 2012

The delegate accepted the applicant’s claimediigearid that he is a citizen of Afghanistan.
He found the applicant was credible and acceptedlaims regarding what had happened to
him in Afghanistan. He accepted the applicant wdad at risk of persecution by the Taleban
if he travelled through [Location 6] again in tleedseeable future and that he may be
imputed with a pro-government political opiniondabhgh selling chickens to the police. He
found however that it would be reasonable for {hgiaant to cease transporting chickens, or
to hire a driver to transport the chickens, orug bhickens locally, or to stop selling
chickens and instead sell other goods. He fouatithhe applicant stopped driving outside
of Jaghori he would be safe in Jaghori and so tiendi have a well-founded fear of
persecution.

He was not satisfied there were substantial grotordselieving that, as a necessary and
foreseeable consequence of being removed to Afgtaamithere was a real risk the applicant
would suffer significant harm.

Review

An application for a review of that decision wadded with the Tribunal [in] October 2012.
The applicant was represented in relation to thiveby his registered migration agent.

Country Information

The Tribunal considered available country informatincluding the information submitted
on behalf of the applicant and other informatiorsetsout below.

Situation in Jaghori and Ghazni

The population of Jaghori district has been estuhat approximately 150,0bBy an
Afghanistan government source, and by a returneeldiement worker cited by the Figt
some 250,000 inhabitants. Ethnically, Departmeriarkign Affairs and Trade (DFAT)
sources have stated that the district is 100% Habpait one DFAT source adds that one
Jaghouri village is populated mainly by Pashtuaghdri district is surrounded by the
districts of Malestan, Navor, Qara Bagh, Moqor &ilén. Both Moqgor and Gilan districts

! Provincial Development Plan: Ghazni Provincialfilebcirca 2007, Islamic Republic of Afghanistan:
Ministry of Rural Rehabilitation and Developmenthsgéde, p.1.
2 Finnish Immigration Service 2008he Current Situation in the Jaghori District of &mj 10 December, p.1.
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contain the ‘lbrahim Gilzai Pashtun’ group. Jaglpuovince is also bordered by the
‘Argahandab’ and ‘Daychopan’ districts of Zabul pirace which contains the ‘Turan Ghilzai
Pashtun’ group. The districts surrounding Jagtmtine north, north-east and east have
larger Pashtun populatiofs.

The FIS report also states that there are Pashulawes of villages in the border aréas
Similarly, the Cooperation for Peace and Unity (TR Aeport, dated April 2009, states that
towards the outskirts of Jaghouri there are encla¥eillages, callednahalla suburbs or
areas of a village occupied by a distinct ethnaugr, including Pashturs.

TheProgram for Culture & Conflict Studie2010, “Provincial Overview — Ghazni”, 18
October, reports that Ghazni has a mixed ethnicilatipn of Hazaras and Pashtuns and the
tribal groups includé&hilzai andKuchiPashtuns. The Governor and Deputy Governor of the
province at the time of the report were Pashtuliifse source also provides a 2008 map which
lists the various tribes that reside in Ghazni proe and the districts in which a majority of
them inhabit. The map notes that the ‘Dai Choparata’, ‘Hazara’, ‘Chahar Dasta Hazara’,
‘Turan Ghilzai Pashtun’ and ‘Ibrahim Gilzai Pashtand ‘Uzbek’ tribes inhabit Jaghuri
province.

Economically, agriculture is the main income sotircaghouri districf. Agricultural
production includes wheat, potatoes, onions anduwtal Villages are also engaged in
handicrafts’

The FIS report states that Jaghouri is a somevatairs area, where the Taliban is not able to
effectively act but shows an interest in disrupting distric® FIS reports that the main
problem for Jaghouri is getting in and out of idahe Taliban has focussed on the Qarabagh
to Jaghouri road. Sources cited by DFAT in Febr2&09 also refer to the main road from
Jaghouri to Ghazni city through Qarabagh as appg#wi be the insurgents' main focus.

The CPAU" states that, despite the pervasive influenceefddiban in Ghazni province,

the Taliban remains on the outskirts of Jaghouti @m not control the district. The CPAU
report concludes, however, that the Taliban hasféuence in Jaghouri with its attacks on
education in other areas of Ghazni and attackd@iKabul-Kandahar highway preventing
aid and development projects reaching the dist@RAU also reported there is an extremely
low government presence in the district.

% DIAC Country Information Service 20090Gntry Information Report No. 09/14 — CIS RequestAFG
95009; Situation for Hazaras in Ghazni, Uruzgan d&»ai Kundi Provinces(sourced from DFAT advise of 2
February 2009), 3 February.

* Finnish Immigration Service 2008he Current Situation in the Jaghori District of &mj 10 December, p.1.
® Cooperation for Peace and Unity (CPAU) 2008nflict analysis: Jaghori and Malistan distric&hazni
province April, p.10.

® Finnish Immigration Service 2008he Current Situation in the Jaghori District of &mi 10 December, p.1.
" Provincial Development Plan: Ghazni Provincialfifebcirca 2007, Islamic Republic of Afghanistan:
Ministry of Rural Rehabilitation and Developmenthsgéde.

8 Finnish Immigration Service 2008he Current Situation in the Jaghori District of &mi 10 December, p.3.
° DIAC Country Information Service 20090Gntry Information Report No. 09/14 — CIS RequestAFG
95009; Situation for Hazaras in Ghazni, Uruzgan @&l Kundi Provinces(sourced from DFAT advise of 2
February 2009), 3 February, para.R.2.

19 Cooperation for Peace and Unity (CPAU) 2008nflict analysis: Jaghori and Malistan distric&hazni
province April.
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A March 2012 Department of Foreign Affairs and Ted®FAT) update on the Hazara
community in Afghanistan notes that ‘[s]ecurityGinazni had deteriorated in the past six
months’. It adds that ‘[c]urrently the situatiormsvstable — winter was traditionally a quieter
period with less fighting’ and that ‘violence wouikely pick up in the spring’, noting that
this ‘applied across the province’. With referet@daghori district the report noted that
‘[v]iolence was not noticeably worse in the predoanitly Hazara districts (Jaghatu, Nawr,
Jaghori, Malistan)'. It noted that ‘the Hazara counity did not face systemic violence or an
existential threat™!

Recent reports from the Afghanistan NGO Safetyd@fANSO) note ongoing attacks by
insurgent groups in Ghazni throughout 2011 and 26Ithe ANSO report, covering the
period 1-14 April 2012, provides the following imfieation on security incidents in Ghazni:

Incident levels continue to rise, primarily as AQ@med Opposition Groups] in the province
are markedly more active and IMF/ANSF [Internatiodditary Forces / Afghan National
Security Forces] operations take on a higher tetmmombat this trend. Beyond the numerical
increase, however, the incident profile remainedimthe same as in previous reports, with a
variety of direct and indirect attacks targetingrpia, check posts an most prominently DACs
[District Administrative Centre}®

According to a 7 October 2011 IHS Jane’s reporAftghanistan, Ghazni province rankell 4
for insurgent attacks between the period 1 Julyo2d1d 30 June 2011, below Helmand,
Kandahar and Nangarhar provin¢ésAccording to the ANSO fourth quarterly data repor
for 2011 Ghazni had the second highest numbemoédropposition group attacks of any
province for that calendar ye&r.

The most recent UNHCR eligibility guidelines foisassing the international protection
needs of asylum seekers in Afghanistan providesvarall security assessment highlighting
that ‘in light of the worsening security environmémcertain parts of the country and
increasing number of civilian casualties, UNHCR siders that the situation can be
characterised as of generalised violence in Helmidaddahar, Kunar and parts of Ghazni
and Khost provinces®

The US Department of State’s (USDOS) 2011 Counayd®t on Human Rights for
Afghanistan notes that nomads reportedly attackedoarned 27 Hazara villages in April
2011. A June 2011 report of that attack fromHiazara Peoplavebsitestates that ‘hundreds
of armed Kuchis (nomads) attacked Nahur districBb&zni Province, looting and burning
down 26 villages and killing five people’. The oepadds:

According to a member of Ghazni Provincial Coursgiline days ago Taliban in coordination
with Kuchis, blow up the mobile phone antenna t@yeo that people of the area do not report

1 Department of Foreign Affairs and Trade 2012, Afgistan — Hazara Community Update, 12 March.

12 Afghanistan NGO Safety Office 2011, ‘Quarterly B&eport Q.4 2011’; Afghanistan NGO Safety Office
2012, ‘ANSO Report — Issue 89, 1-15 January; Afggtan NGO Safety Office 2012, ‘ANSO Report — Issue
90, 16-31 January; Afghanistan NGO Safety Offica20ANSO Report — Issue 91’, 1-15 February;
Afghanistan NGO Safety Office 2012, ‘ANSO Repotssue 92’, 16-29 February; Afghanistan NGO Safety
Office 2012, ‘ANSO Report — Issue 93, 1-15 Marélighanistan NGO Safety Office 2012, ‘Quarterly Data
Report Q.1 2012, March; Afghanistan NGO Safetyi€#f2012, ‘ANSO Report — Issue 94’, 16-31 March.
13 Afghanistan NGO Safety Office 2012, ‘ANSO Repoissue 95, 1-14 April.

1|HS Jane’s 2011Afghanistan: An IHS Jane’s Special Rep@rOctober, p.14.

15 Afghanistan NGO Safety Office 2011, ‘Quarterly B&eport Q.4 2011".

16 UN High Commissioner for Refuged$NHCR Eligibility Guidelines for Assessing the miational
Protection Needs of Asylum-Seekers from Afghanidtabecember 2010, HCR/EG/AFG/10/04, UNHCR
Refworld.



71.

72.

the incident and call for help from outside theritit Zorawar Zahid, Police Chief of Ghazni
while talking to the Outlook Afghanistan confirmtét attacks and said Police has [sic] sent
deployment to the area, and help has been askedFadice in Jaghori and Qarabagh
districts?’

Professor William Maley of the Australian Nation#hiversity has written extensively on the
risk of persecution for Hazaras in Afghanistantdlation to the situation in Ghazni, he
writes:

Many asylum seekers in Australia have come fronptiogince of Ghazni. The Taliban are now
extremely active in large parts of Ghazni. As eady20 May 2003, it was described by Todd
Pitman in an Associated Press despatch as ‘a hoflsgpected Taliban activity southwest of
Kabul'. The former governor was assassinated ir6280d an analysis in April 2006 concluded
that ‘A fierce Talebamed insurgency in recent months has placed Ghadnigh lies just 135

km south of Kabul, among the most volatile proviszesouthern Afghanistan’: Borhan
Younus, Taleban Call the Shots in Ghazni (Kabugh@in Recovery Report no.213, Institute for
War and Peace Reporting, 25 April 2006). The ditnatince then has become even worse (see
Christoph Reuter and Borhan Younus, ‘The ReturthefTaliban in Andar District: Ghazni’, in
Antonio Giustozzi (ed.), Decoding the New Talibarsights from the Afghan Field (London:
Hurst & Co., 2009) pp.101-118).

... No part of Ghazni can realistically be considesafk for Hazaras, even in districts where
they might seem numerically predominant. Most distgly, a June 2010 study by the highly
regarded Afghanistan Analysts Network warns oEk to these areas: ‘The Taleban
successfully have infiltrated Northern and NortheasAfghanistan and destabilised certain
areas, mainly in Kunduz province. Now, there agasithat they might attempt to push forward
into mainly Hazara-settled areas [in] the centgion. The main road into Jaghori, an
important Hazara area, has been blocked raising &da new economic blockade or event an
attack’ (Thomas Ruttig, A New Taliban Front?(KabMlghanistan Analysts Network, 18 June
2010)).

... Finally, travel for Hazaras remains extremelygimous, and claims that roads are ‘open’
need to be treated with great caution. On 3 Dece2kl, | received the following observation
from a very highly respected Kabul-based obsefibmzens of Hazaras have been killed or
abducted and never heard of while travelling betw@bazni and Jaghuri and also through
Wardak province to Behsud and Bamyan. Ghulam Hangdaseri, a Hazara member of
parliament from Behsud, reported on November 10t8ddazaras were forced off vans and
buses going to the Hazarajat in Wardak and kilhedreadful manners in front of other travelers
during the preceding 10 day¥’

The BBC Monitoring Service article, 2011, “AfgharPd express concerned about transition
in insecure Ghazni Province”, 27 November, reports:

The Afghan government is expected to start thermbpbase of transfer of security
responsibility from the NATO troops to the Afghamdes. One of the provinces selected for
the transition of security responsibility is the@cure Ghazni Province. MPs from Ghazni say
13 among the 18 districts of the province are cetefy insecure and the transition process in
these districts is impossible. They warn that #heusty situation will be worse if transition
process takes place in the province.

Y Daiyar, A 2011, ‘Armed Kuchis Burn 26 Villages,|Ks in GhazniHazara People International Network9
June, fttp://www.hazarapeople.com/2011/06/19/armed-kubhi®-26-villages-kill-5-in-ghazri/ Accessed

27 June 2012.

18 Maley, William. 2011, ‘On the Position of the Haaavlinority in Afghanistan’, 7 December
<http://bmrsg.org.au/wp-content/uploads/2011/10AyaHazaras-Opinion-Updated2.pdf> Accessed 18 July
2012 (\NTSSYD\REFER\Research\2012\Web\AFG On tstln of the Hazara Minority in Afghanistan.pdf)




A former MP from Ghazni Province Khyal Mohammad kkisi says in the current situation,
Ghazni has the worst situation among other Afghamipces and it is the most insecure
province. He says with the foreign military pulldtam the province, residents of Ghazni
would not be able to live in peace and securityndoe one day.

According to Mr Hosseini, Ajrestan District is umdealeban control and the routes to Jaghuri
and Malestan districts are blocked now. He saysgtivernment has no control over districts
of Ghazni where Pashtuns reside and the securitgrife of Ghazni Province is not
guaranteed. Therefore, how the transition proceagdibe implemented there.

Mr Hosseini says the people of Ghazni Provincdraeebad condition, as they are not with
Taleban but cannot cut relations with the Talelbdnadds the government has no presence in
districts, particularly in the insecure distriatsdefend the people. According to Mr Hosseini,
the Taleban's control over Ghazni Province is\ivag that it seems the province has been
transferred to the Taleban before being shifteti¢ayovernment forces.

... Now, five districts of Ghazni appear secure,these districts are also surrounded by the
insecure districts and their residents are unhapythe situation. Now, Jaghuri, Malestan
and Nawar are the secure districts of Ghazni, dgitlents of these districts need to pass
Qarebagh and Gilan districts. Over the past 10sy¢ans of vehicles have been stolen on
Qarebagh road and the Taleban usually block thesdo these districts. The Afghan national
army and police forces, government employees argbpeel of non-governmental
organizations cannot pass these routes.

73. The CPAU repoft includes the following:

Relations between the predominantly Pashtun TabBmahthe Hazara continued to deteriorate
with a number of alleged killings and reprisal eksby both groups in the Hazarajat and
northern Afghanistan .

... Towards the outskirts of Jaghori are other comitremincluding Pashtuns who occupy
enclaves of villages called occupied by a distethhic group.. The Taliban is also
infiltrating the outskirts of this region, includjrin the border areas of Jaghori district where
villages are home to both Hazara and Pashtun coitiggirhey have also established their
presence in the ethnically mixed district of Qagthaneighbouring Jaghori.

... Reports indicate that due to this difficulty fhaliban have had in penetrating Hazara areas
they are to some extent actively fuelling tensibesveen Hazara and Pashtun communities in
Ghazni in an attempt to further their control bykng inter-community relations volatile and
fragile. This tactic of dividing communities in iegs they seek to control is one employed
successfully by the Taliban as they extended tieeich across the country in the 1990's ...

Developments in Taliban tactics over the pastyears include an increased reliance on
suicide and roadside attacks, and the exploitatf@xisting ethnic and cultural tensions to
divide communities in regions, thus facilitatinglilban infiltration and control by weakening
established social and leadership structures. dfpsoach is exemplified by reported attacks
on parts of Jaghori which have included killing kemymmunity figures’ family members,
kidnappings, and killing Hazara labourers from dagWorking in nearby Pashtun areas.

General situation for Hazaras

19 Cooperation for Peace and Unity (CPAU) 2008nflict analysis: Jaghori and Malistan distric&hazni
province April.
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The 2011 US Department of State (USDOS) repolloman Rights Practice®leased in

May 2012, notes for Afghanistan that “societal dietation against Shia Hazaras continued
along class, race, and religious lines in the fofraxtortion of money through illegal

taxation, forced recruitment and forced labor, jtglsabuse and detentiof®.

Of Hazaras, Kazem-Stojanovic noted that they wgaivways more at risk because their
ethnicity can be observed by their facial feature§T'|his makes them susceptible to violent
attacks on a daily basis and widespread daily idisgation. Their accent is also very easily
identifiable which puts them at greater risk whesving around the country”. She went on to
say that Hazaras were “more at risk than othenetmoups” in Afghanistan. They were
“treated more violently” and were “more at riskd&ath when involved in confrontations
with Taleban or other militia forces”, apart fronm@re Hazara militias had control. She
stated that Hazaras were “likely to be attackekiliad by Taleban at checkpoints” Majority-
Hazara areas were considered relatively safe bzditda were at risk outside these, currently
shrinking, safe areas. They had “no safe passageir movements were limited because of
the danger of travelling, for example, to markeictsprotection as there was in
predominantly Hazara areas was afforded by a Wwadbrd, a protection which she
suggested was unrelialffe.

In March 2012, DFAT provided an update on the Hazammunity in Afghanistan which
drew upon advice from range of government and renreqiment sources that found:

Hazaras continued to face societal discriminatioAfghanistan. But the community was not
being persecuted on any consistent basis. Hazanag&gdering emigration were principally
influenced by long-term economic considerationkagathan any immediate risk of
persecution. The group did not face systemic vicéesr any existential threat. Limited
employment and advancement opportunities also iiekilbeturning refugees. But there were
no significant protection issues for returnées.

The growing religious and political influence okthlazara community in Afghanistan was
also noted by the United States Commission onrat@nal Religious Freedom (USCIRF).
In its 2012 report on religious freedom the USCHR&ied that:

Hazara Shi‘a Muslims participate fully in publi¢gj including in parliament and in senior
positions in the Karzai government. Fifty-nine dB2arliamentary seats are held by Hazara
Shi‘a Muslims?®

The DFAT update also notes that Hazaras have bepolftieally active in Afghan society
with 20 percent of the lower house of the nati@ssembly occupied by Hazaras - a
relatively high proportion for a community who magean estimated 10 per cent of the total
population, and the recent nomination of two Hazaiisters to President Karzai's
Cabinett

In contrast to this advice, Professor William Matdgimed in a paper dated 7 December
2011 that Hazaras in Afghanistan continue to expee abuse. Professor Maley maintained

20 Us Department of State 201&fghanistan: Country Reports on Human Rights Peasti201124 May Sec.6.
2L Kazem-Stojanovic, H. Researcher, Asia Pacific Rrogne, Amnesty International, International Sectata
Presentation to IMR, Sydney, 8 October 2010.

22 Department of Foreign Affairs and Trade 20#2zara Community Updatd2 March

% United States Commission on International ReligiBreedom 2012\nnual Report 201,20.287
http://www.uscirf.gov/images/Annual%20Report% 200 B CIRF%202012(2).pdf

% Department of Foreign Affairs and Trade 20M2zara Community Updatd2 March
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that security assessments by DFAT and non-goverhagamcies such as the United Nations
High Commissioner for Refugees (UNHCR) tended tdeuneport the scale of abuse
experienced by Hazaras due to the danger of canduaist hand field research. According
to Professor Maley positive assessments of sedaritiazaras in 2009 and 2010 “are
suspect in the light of more recent developmemnts!’ lze argued that this is particularly the
case for Hazaras living in Ghazni province and K&bu

DFAT has reported that Hazaras are subjected ategrecrutiny than members of other
ethnic groups when detained at checkpoints or ah@susn these roads, and noted that if
detained by Pashtun criminals rather than Taletbey, had less ability to negotiate a safe
release than members of other ethnic gréfips.

Recent news articles reported the capture anditf five Hazaras in Ghazni Province by
the Taleban in October. Radio Free Europe/Raitierty, 2012, “Five civilians gunned
down in east Afghanistan”, 27 October, reported:

Reports from Afghanistan say five civilians trausdlin a bus in the eastern province of
Ghazni have been shot dead. Provincial officiaid $aleban militants stopped the bus on
October 26 in the Andar district, pulled out fivegple, and killed them on the spot. Police
recovered the bodies on October 27 from the road8idputy Governor Mohammad Al
Ahmadi said the five dead were from the ethnic arainority.

Relocation within Afghanistan

The most recent UNHCR eligibility guidelines proeithe following information regarding
relocation:

The traditional extended family and community stoes of Afghan society continue to
constitute the main protection and coping mechanidighans rely on these structures and
links for their safety and economic survival, irdihg access to accommodation and an
adequate level of subsistence. Furthermore, thiegiron provided by families and tribes is
limited to areas where family or community linksstxAs documented in studies on urban
vulnerability, the household and the extended fiangimain the basic social network in
Afghanistan and there are indications that existiaditional systems of sharing and
redistribution are less effective in the extenddzhn family. It is, therefore, unlikely that
Afghans will be able to lead a relatively normé livithout undue hardship upon relocation to
an area to which he or she is not fully protectgdiib/her family, community or tribe,
including in urban areas of the country. This idipalarly true for unaccompanied women
and children, and women single head of householitlsng male protection In addition,
relocatiozr; may also be unavailable for ethnic geotgpareas where they would constitute a
minority.

The UNHCR’s 201Zountry Operations Profiléor Afghanistan indicates that the situation
for returnees is severely hampered by ongoing ggaancerns. The report states:

Insecurity, political instability and economic asalial problems are likely to continue in 2012
and may increase as international forces transfarrigy responsibilities to national partners.

% Maley, W 2011, ‘On the Position of the Hazara Mityin Afghanistan’, 7 December
<http://bmrsg.org.au/wp-content/uploads/2011/10/Mddazaras-Opinion-Updated?2.pdf

% CX246263: AFGHANISTAN:Situation in Ghazni Provinegiews of Member of Parliament: 15 July, 2010;
CX272986 AFGHANISTAN:Road security in Ghazni,, 3&ptember, 2011.

2" UN High Commissioner for Refuged$NHCR Eligibility Guidelines for Assessing the mi@tional
Protection Needs of Asylum-Seekers from Afghanidtabecember 2010, HCR/EG/AFG/10/04, UNHCR
Refworld, p.39.



Military operations, including those in responseitent incidents and armed fighters, may
cause further displacement. Efforts to access amdde immediate and timely humanitarian
assistance to the newly displaced may be hampgrawécurity. Currently, the UN has direct
access to less than half the country. Though UNH&&put in place innovative measures to
expand its reach, including through partners, actepeople of concern remains precarious.
UNHCR will continue to review its operational eromment to ensure staff safety and security.
Appropriate mitigation measures may have significasource implications.

Sustainable reintegration is facing new challeragesompetition for land, water, natural
resources and employment grows sharper. Accesaptgment is frequently constrained by
the lack of social and economic networks. Moreotrex,overwhelming development needs in
the country make it increasingly difficult for UNHRCto secure sufficient resources to support
returning refugee®.

84. An April 2012 article from the Danish Refugee Colf{iDRC) describes returning Afghan
refugees settling in slum like conditions withlétto no resources or assistance. The report
states:

Most of the returnees end up in one of the ragjdbwing tent- and mud house settlements,
alongside a quarter million internally displaceld®k) Afghans, who are also trying to make a
living in the urban slum areas. "The returning Adgh have nothing to return to. There are no
schools, no access to medical aid, no water. Tikieyii mud houses and sleep directly on the
ground. Children are freezing to death as a coreserguof their miserable living conditions,"
says Ann Mary Olsen, head of the international depant of the danish refugee council
(DRC) after visiting the settlements in Kabll.

85. The 2012 DFAT Hazara community update notes timrie of our contacts considered
there were significant protection issues for red@s- although returning was considered a
failure and therefore not spoken of widely in conmities’. It also noted that ‘Hazaras
outside of the Hazarajat were more vulnerable aondlad travel outside their immediate
communities®

Kabul

86. Many Afghans return or relocate to Kabul due tarthencerns about security or economic
prospects in other parts of Afghanistirin six years, Kabul experienced a three-fold
increase of its population, from 1.5 million in 20@ 4.5 million in 2007, and estimates
reaching over 5 million people tod&3.

87. There are, according to commentators in Kabulgdiffit factors affecting an internally
displaced person (IDP)’s ability to settle dowrKiabul, including his or her resources,
network in the city and job opportunities. Comméntsistress that support mechanisms such

2 UNHCR 2012 Country Operations Profile — Afghanistaghttp://www.unhcr.org/cgi-
bin/texis/vtx/page?page=49e486ebBccessed 5 July 2012.

2 Danish Refugee Council 201&fghan refugees return to absolutely nothihg April

30 Department of Foreign Affairs and Trade 2012, Afgistan — Hazara Community Update, 12 March.

31 Metcalfe, V, Haysom, S & Martin, E 2018anctuary in the city? Urban displacement and walbiity in
Kabul, HPG Working Paper, June, pp.1Jti://www.odi.org.uk/resources/docs/7722dAccessed 10
October 2012; also Majidi, N. 2011, ‘Urban Retusiaed Internally Displaced Persons in Afghanististicidle
East Institute & Foundation pour la. Recherche &tgique,25 January, pp.7-8, Refugee Cooperation website
<http://www.refugeecooperation.org/publications/afgistan/pdf/01_majidi.pdf Accessed 17 November 2011
32 Majidi, N. 2011, ‘Urban Returnees and Internalligfaced Persons in AfghanistaMiddle East Institute &
Foundation pour la. Recherche Strategigi®,January, p.1, Refugee Cooperation website
<http://www.refugeecooperation.org/publications/afgistan/pdf/01_majidi.pdf Accessed 17 November 2011
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as social networks, ethnic communities and extefa®dy links are crucial for the
prospects of integration and security in Kabul #rel/ have an impact on people’s access to
employment and food securif{j. Most people live within their own ethnic group®ople
who do not have social networks will have difficedt as there is no support from the
government?

The IOM in Kabul advised that since Kabul is nowtsa large city, it may be difficult for a
single person to establish his own new networkssimee all ethnic groups have their own
communities in Kabul, young men will usually beats find their own ethnic community
when they come to the cit}. The ethnic community tends to integrate the neversmwithin
the group and provide protection for théfriThe International Police Coordination Board
(IPCB)spas also stated that it is easier to hide aity of five million people than in a local
village.

Regarding the security situation in Kabul, the cstyelatively safe compared to the
provinces, according to various sources intervietethe Danish Immigration Service in
2012.3 UNHCR in Kabul advised that “in general Kabul abble an option for safety, but
to what extent the city could be a safe place fpergon fleeing a conflict depends on the
profile of the person and the nature of the conftie person has fled front?DFAT has
noted that “there is a cohesive Hazara communiaibul, and a Hazara human rights
contact assessed that it would be relatively easpdw arrivals to integrate into the city,
where they can move freel§™

A recent study, however, foreshadows possible lasvaader problems in Kabul when most
of the international forces leave in 2014

As the transition to full Afghan security authorfiyogresses, tensions over land and resources,

social problems, including crime, drug addiction amemployment, and the widespread

% Danish Immigration Service 201&fghanistan: Country of Origin Information for Usethe Asylum
Determination Process: Report from Danish ImmigratService’s fact finding mission to Kabul,
Afghanistan, 25 February to 4 MarcKay, p.10

34 Danish Immigration Service 201&fghanistan: Country of Origin Information for Usethe Asylum
Determination Process: Report from Danish ImmigratService’s fact finding mission to Kabul,
Afghanistan, 25 February to 4 Marchay, p.10

% Danish Immigration Service 201&fghanistan: Country of Origin Information for Usethe Asylum
Determination Process: Report from Danish ImmigratService’s fact finding mission to Kabul,
Afghanistan, 25 February to 4 Marchay, p.10

% Danish Immigration Service 201&fghanistan: Country of Origin Information for Usethe Asylum
Determination Process: Report from Danish ImmigratService’s fact finding mission to Kabul,
Afghanistan, 25 February to 4 MarcKay, p.10

37 Danish Immigration Service 201&fghanistan: Country of Origin Information for Usethe Asylum
Determination Process: Report from Danish ImmigratService’s fact finding mission to Kabul,
Afghanistan, 25 February to 4 Marchay, p.10

3 Danish Immigration Service 201&fghanistan: Country of Origin Information for Usethe Asylum
Determination Process: Report from Danish ImmigratService’s fact finding mission to Kabul,
Afghanistan, 25 February to 4 Marchlay, p.6

39 Danish Immigration Service 201&fghanistan: Country of Origin Information for Usethe Asylum
Determination Process: Report from Danish ImmigratService’s fact finding mission to Kabul,
Afghanistan, 25 February to 4 Marchlay, p.6

“0 Department of Foreign Affairs and Trade (DFAT) @pCountry Information Report No. 10/60 — CIS Request
No. AFG10736: The Hazargourced from DFAT advice of 28 September), 29 &aper
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disaffection and marginalisation of the urban peatl in the very heart of the capital — present
a major challenge to long-term security and stighiiti Afghanistart.

According to the Ministry of Refugees and Repaiain Kabul, the main problem in Kabul

is employment for people coming from the provineeseturning from abroatf. The Afghan
Independent Human Right Commission has pointedhatitthe employment rate is very low
in Afghanistan: 36 % of the workforce is unemployaul another 36 % is earning less than
one dollar a day. Kabul has a relatively better legmpent rate, but people coming from the
provinces or returning from abroad will have ditfiies in finding sustainable joBSDFAT
agrees that there are limited employment opporamior returnees as well as a perception of
discrimination against Hazaras.

In November 2011RIN Newsnoted that refugees were discouraged from retgrian
Afghanistan by the “lack of opportunities for litebods and shelter” and “insecurity in some
parts of the country”, as well as “[a] lack of atig, drinking water and poor education
facilities in their places of origin® In February 2012RIN Newsreported that “[m]any
returnees end up living in informal settlementdegging on the street®. In relation to
Hazara returnees to Afghanistan, DFAT stated indd&012 that “[l]Jimited employment

and advancement opportunities also inhibited rétgrrefugees™’

In Kabul, housing is expensive meaning that manyals are forced to live in extremely bad
conditions either in tents or mud houses and have go for the last-80 years?®

According to the Danish Refugee Council in Kablg Afghan authorities do not seem to be
willing to provide any help in the informal settlents mainly because the government want
these people to go back to their areas of ofigin.

Approximately 80% of Kabul’s population is estindte reside in unplanned informal
settlements covering 69% of the city’s resideriaiall. It is estimated that Kabul's population
is growing at an estimated 150,000 people per yida.informal settlements generally lack
safe water, sanitation, transportation, schoolslthelinics, electricity, and other facilities

“1 Metcalfe, V, Haysom, S & Martin, E 2018anctuary in the city? Urban displacement and walhity in

Kabul, HPG Working Paper, June, p.Bttp://www.odi.org.uk/resources/docs/7722pdAccessed 10 October

2012

“2 Danish Immigration Service 201&fghanistan: Country of Origin Information for Usethe Asylum
Determination Process: Report from Danish ImmigratService’s fact finding mission to Kabul,
Afghanistan, 25 February to 4 Marchlay, p. 13

“3 Danish Immigration Service 201&fghanistan: Country of Origin Information for Usethe Asylum
Determination Process: Report from Danish ImmigratService’s fact finding mission to Kabul,
Afghanistan, 25 February to 4 Marchlay, p. 13

“4 DIAC Country Information Service 201Gountry Information Report No. 10/60 — AFG10736e Huazara,
(sourced from DFAT advice of 28 September 2010)S2ptember

> ‘Numbers of returnees down’ 201IRIN News 9 November
<http://www.irinnews.org/Report/94174/AFGHANISTAN-Kbers-of-returnees-downAccessed 6 August
2012

“‘Bracing for mass evictions from Pakistan’ 20IRIN News 27 February
<http://www.irinnews.org/Report/94959/AFGHANISTAN-&eing-for-mass-evictions-from-Pakistan
Accessed 6 August 2012

" Department of Foreign Affairs and Trade 20#2zara Community Updatd2 March

“8 Danish Immigration Service 201&fghanistan: Country of Origin Information for Usethe Asylum
Determination Process: Report from Danish ImmigratService’s fact finding mission to Kabul,
Afghanistan, 25 February to 4 Marchlay, p. 12

“9 Danish Immigration Service 201&fghanistan: Country of Origin Information for Usethe Asylum
Determination Process: Report from Danish ImmigratService’s fact finding mission to Kabul,
Afghanistan, 25 February to 4 Marchlay, p. 12
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and services? Accordingly, the arrival of displaced populatidred increased pressure on
local infrastructure and city services, while thgue of the right to land in informal
settlements had led to heightened tensions andauafion>*

The June 2012 Afghanistan NGO Safety ReBdrad information of an attack by anti-
government militants on a Kabul hotel in whichd#h civilians were killed. Other security
incidents in Kabul during 2012 reportedly include:

» People killed and injured after protests spread tweburning of copies of the
Koran at a US airbase

» Two senior US officers were shot dead in the inteministry building in Kabul.
The Taleban said in a website statement thatitechout the attack in response to
the Koran burnings™

» The Taleban mounted a co-ordinated attack on NAE@B@&uarters and the Afghan
parliament in April. Three civilians were killed @65 injurec>

* At least seven people were killed at a guesthosed by international organizations
in an attack by Taleban militants, shortly afteugprise visit to Afghanistan by U.S.
President Barack Obama.

» The Mullah Dadullah Front, an extremist militanbgp that operates mainly out of
southern Afghanistan claimed responsibility for #ssassination of Arsala
Rahmani, a former Taleban official who had become#uential member of the
Afghan High Peace Council.

» Five insurgents believed to have been planningladtan central Kabul were killed
in a gun battlé®

» A teenage suicide bomber killed at least six peopkr the headquarter of the Nato-
led ir15'[9ernational coalition (Isaf) in Kabul. A nuerbof children were among the
dead>

¥ Macdonald, 1. 2011, ‘Landlessness and Insecuiystacles to Reintegration in Afghanistaviddle East
Institute & Foundation pour la. Recherche Strategi(® February, pp.6-7, Refugee Cooperation website
<http://www.refugeecooperation.org/publications/afgistan/pdf/04_macdonald.pdAccessed 2 Oct 2012

*1 Majidi, N. 2011, ‘Urban Returnees and Internalligfidaced Persons in AfghanistaMiddle East Institute &
Foundation pour la. Recherche StrategigR®,January, p.10, Refugee Cooperation website
<http://www.refugeecooperation.org/publications/afgistan/pdf/01_majidi.pdf Accessed 17 Nov 2011

%2 ANSO Report, 2012, Issue 100, 16-30 June,

http://www.ngosafety.org/store/files/The%20ANSO%2pRrt%20(16-30%20June%202012).pdf

>3 BBC News: Four die in Afghanistan Koran burningtests, 22 February 2012

http://www.bbc.co.uk/news/world-asia-17123464

> BBC News: Nato pulls out of Afghan ministries afkabul attack, 25 February 2012

http://www.bbc.co.uk/news/world-asia-17165410

5 Guardian: Taleban launches largest attack on Kiabld years, 15 April 2012

http://www.guardian.co.uk/world/2012/apr/15/Talebargest-attack-kabul

% RFE/RL - Radio Free Europe/Radio Liberty: NATO S§&epels Attack By Burkha-Clad Insurgents On

Kabul Base, 2 April 2011

> RFE/RL - Radio Free Europe/Radio Liberty: Rogugh#sin Insurgent Group Enters Political Scene, 22 May

2012.

% BBC News: 'Five insurgents killed' in Kabul goattle, 2 August 2012

http://www.bbc.co.uk/news/world-asia-19090416#sarmshannel=rss&ns_source=PublicRSS20-sa
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* Afghan militants claimed responsibility for a saieicar-bomb attack near the
international airport in Kabul that killed 12 peepincluding at least eight
foreigners. Another 11 Afghan civilians were repdiy wounded.*

State protection

Sources indicate that Afghan security forces steitgprovide effective state protection in
Afghanistan, including in Ghazni Province. Attadiksinsurgent groups are consistent and
widespread with security forces themselves oftentdinget of attacks.

Nationally, state protection is said to be compsg®diby corruption, ineffective governance,
a culture of impunity, a weak rule of law and a @gdread reliance on traditional dispute
resolution®® Official impunity and lack of accountability wepervasive, as were abuses of
power by unofficial, traditional militias. There wé#mited independent, judicial, or external
oversight of security and police organisations, ahcrimes or misconduct committed by
security and police officials, including torturedaabus&? Concerns also exist regarding the
loyalty and cohesion of the ANP with recruitmentzdn by factional, ethnic and partisan
connections, particularly in Afghanistan’s North@movinces’ The International Crisis
Group reported that the Taleban had taken advawfade corruption in the Afghan security
agencies and infiltrated entire units of the pocel army in central eastern provinces such
as Kabuf*

The US Department of State’s 2011 Country Repotioman Rights for Afghanistan notes
that attacks by the Taleban and other insurgentpgreontinue unabated and that abuses of
power by Government authorities are widespread.répert states:

The Taleban and other insurgents continued taddibrd numbers of civilians, using
improvised explosive devices, car bombs, and seiatthcks. The Taleban increasingly used
children as suicide bombers. Antigovernment elemalso threatened, robbed, and attacked
villagers, foreigners, civil servants, and medaradl nongovernmental organization (NGO)
workers. In some areas insurgents maintained deraile power as a result of the
government’s failure to assert control.

Official impunity and lack of accountability werenvasive, as were abuses of power by
unofficial, traditional militias. Unofficial miliths reportedly beat, robbed, and killed rural
dwellers with impunity. Observers believed that Adtd ANP personnel were largely
unaware of their responsibilities and defendangsits under the law. According to UNAMA,
accountability of NDS and ANP officials for tortuad abuse was weak, not transparent, and
rarely enforced. There was limited independenticjat] or external oversight of the NDS and

% BBC News: Kabul attack: Bomber kills childreranéato base, 8 September 2012
http://www.bbc.co.uk/news/world-asia-19528417#sarmshannel=rss&ns_source=PublicRSS20-sa

® RFE/RL - Radio Free Europe/Radio Liberty: 12 Kille Afghan Suicide Bombing, 18 September 2012.
1 UK Home Office 2012Qperational Guidance Note — Afghanist&@® February, p.3
<http://www.unhcr.org/refworld/pdfid/4f43788a2.pdAccessed 2 August 2012

62 US Department of State 2012ountry Reports on Human Rights Practices 2011ghdiistan 24 May,
Section C dttp://www.state.gov/j/drl/rls/hrrpt/humanrightspindex.htm#wrapper Accessed 23 Aug 2012
83 Institute for War and Peace Reporting 2008ubts Over Afghan Police Loyaltjel? February, UNHCR
Refworld <http://www.unhcr.org/refworld/country,,IWPR, AFGi4896b62,0.htn# Accessed 28 March 2012
% Rondeaux, C 201The Growing Danger in KabuP9 June, International Crisis Group
<http://lwww.crisisgroup.org/en/regions/asia/soutla@dghanistan/growing-danger-in-kabul.aspxccessed
24 August 2012
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ANP as institutions, and of crimes or misconductputted by NDS and ANP officials,
including torture and abu$2.

The UN Assistance Mission to Afghanistan (UNAMApoet mentioned above notes the
following regarding the performance on Afghan logalice:

With the start of transition in 2011, Afghan antemational military forces relied increasingly
on the Afghan Local Police (ALP) to fill gaps inceging rural and remote areas of the country.
ALP units have been formed in specific districtsevehthe Afghan National Police or Afghan
National Army were not present in sufficient nuns&r adequately secure local communities
and comprise individuals recruited locally to paeisecurity within a limited geographic area.
Costing considerably less to train and maintaim thfghan National Police or Afghan National
Army recruits, the ALP numbers 11,066 in 57 distriwith the Ministry of Interior authorized

to recruit up to 30,000 in 99 districts. Accordioghe International Security Assistance Force
in Afghanistan (ISAF), the ALP provides an “endgriohysical security presence that operates
with local support and national approval and ot is a “key piece in the comprehensive
joint Afghan-ISAF counter-insurgency effort”, angdrt of the wider Afghan-ISAF security
network.”

Throughout 2011, UNAMA received mixed reports oe gerformance of the ALP and their
impact on civilian protection. At year’s end, mogerlocutors reported improved security in
areas where the ALP operated. Concerns persisteeMao regarding recruitment of known
human rights abusers into the ALP in some areasraugquate vetting, training, command and
control, accountability and oversight.33 UNAMA dooented inappropriate influence by local
power brokers in the recruitment and conduct of Abémbers in some areas, ALP
commanders impaosing illegal taxes on some comnamiti Paktika and Kunduz provinces, and
forced recruitment of local residents includingldrén in some districts in Paktika, Farah and
Uruzgan provinces. UNAMA received reports of murdape, violence and intimidation by
ALP forces in Kunduz, Baghlan and Sari-Pul proviaad displacement of civilians in
Uruzgan and Sari-Pul provinces caused by ALP abises

100. The 2011 IHS Jane’s report notes that Afghan sgcimices are unable to ensure
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government control over much of the country. Iteda

[E]arly to mid 2011 saw insurgents consolidate ematinue to attempt to expand their control
of rural areas of Afghanistan in awareness thahafgsecurity forces remain woefully
incapable of ensuring government control of mucthefcountry, let alone the ability to
effectively counter the insurgency, and that ISAdop-contributing nations are already
planning withdrawal schedules. Indeed, US PresiBariack Obama confirmed in late June
2011 that 33,000 US troops would be withdrawn fesighanistan by September 2012, and
early July saw the end of the Canadian deployneetite country’

Regarding the level of Taleban control over Ghaavince, the ICG report states:

As in other provinces, the Taleban combines agssatisn and intimidation to consolidate its
hold on Ghazni, particularly targeting local Afghsacurity forces. Intelligence operations play
a major role in such attacks, such as against ghakf National Police unit in the volatile
Khogiyani district, south west of the provinciapital in the fall of 2010. Cross-regional
cooperation between insurgent commands and irtfidtravas evident in the manner in which
several of the bodies of the officers killed in theident were later dumped on the roadside in

85 US Department of State 2012011 Country Reports on Human Rights Practi@dsMay,
<www.state.gov/j/drl/rls/hrrpt/2011/sca/186457 .kticcessed 5 July 2012.

% UNAMA 2012, Afghanistan Annual Report 2011— Protection of @ivi$ in Armed ConflicEebruary, pp.5-6.
7|HS Jane’s 2011Afghanistan: An IHS Jane’s Special Rep@rOctober, p.5
<http://jmsa.janes.com/public/jmsa/AFGN_IHSJanes>pdiccessed 21 June 2012.
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contested areas of Logar and Wardak to warn thed paapulation. Incidents such as these have
frightened the local population into submission.

Those who do not actively support the TalebannesAfghan security official in Ghazni
explained, offer passive support, giving the Tateby&de berth to operate. “90 per cent of the
people in Ghazni hate the Taleban but they doslttfeey have a choice. When we'’ve travelled
to different districts we've asked the people wihatyou want from the government. They say:
“We don’t want schools. We don’t want clinics. Want security®

In an article in thaWashington Postated 23 September 203*1Anthony Cordesman from
the Center for Strategic and International Studrgsies that the Afghanistan government is
not in a position to survive without a continued pt8sence and significant foreign aid
contribution well beyond the planned 2014 transitide writes:

We are scoring significant victories against thé&eban in the south and in attacks on key
Taleban and al-Qaeda leaders and cadres. It dewt however, whether we are making
sufficient gains that these threats cannot waduiuntil after 2014 or whether the Afghan
government can hold such areas and build up awieghance, the rule of law and a
functioning economy. ... [ljnsurgents are conductdgnbings, assassinations and other
operations that intimidate the Afghan people arld deve down U.S. and allied public
support for the war. Furthermore, the Karzai gomernt is far from effective and is politically
unstable, and Afghanistan faces an election thewedeave. We may be winning tactically,
but insurgents may be winning a battle of politiatitition that will ultimately be strategically
decisive.

Professor Saikal of ANU suggests that the Talelzam lgood reason to be optimistic about
the prospects of taking power from the Karzai reggimhich could lead to broader ethnic
conflict and civil war’® He concludes:

As long as these factors remain in place, the Baleimd their Pakistani backers have good
reason to remain hopeful about their chances afemding in the end, but a Taleban takeover
of power also carries the serious risk of non-Rasifghan population clusters taking up
arms once again to defend themselves, with Irafhialand Russia providing support. This
would be a development that could plunge Afghanigtéo a wider bloody conflict.

FINDINGS AND REASONS
Country of nationality

The applicant has provided to the Department aquogly of his Afghan Taskera to
substantiate his claimed identity. The applicgataks Hazaragi which is spoken by Hazaras
in Afghanistan. He has also consistently mainghinis birthplace as being in [Village 1] in
the Jaghori District of Ghazni Province, Afghanmstdde presented a detailed oral account of
his life and residence in Afghanistan. His deswipof his village and work locale accords

% International Crisis Group 201The Insurgency in Afghanistan’s Heartlar2¥ June, p.18
<http://www.crisisgroup.org/en/regions/asia/souttadéghanistan/207-the-insurgency-in-afghanistans-
heartland.aspx Accessed 3 July 2012.

% Cordesman, Anthony 2011, ‘Time to get real abbatftiture in AfghanistanThe Washington Pas23
September kttp://www.washingtonpost.com/opinions/time-to-gedl-about-the-future-in-
afghanistan/2011/09/21/gIQAOXwtoK _story.htrmAccessed 5 July 2012

0 Saikal, Amin 2012, ‘A grim future for Afghanistarf5 February
<http://www.abc.net.au/unleashed/3828972.htmilccessed 5 July 2012.
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with available country informatidh The Tribunal is satisfied that the applicara Shia
Hazara and a citizen of Afghanistan. The Tribures therefore assessed the applicant’s
claims against Afghanistan as his country of natiioy for the purposes of the Convention.

There is no evidence that the applicant has arresdble right to enter and reside in any
other country and accordingly the Tribunal is dettbthat the applicant does not have any
such right.

General comments about credibility

The Tribunal accepts that ‘applicants for refuged¢us face particular problems of proof as

an applicant may not be able to support his statési®y documentary or other proof, and
cases in which an applicant can provide eviden@dl tiis statements will be the exception
rather than the rule.” The Tribunal also accefpds tif the applicant's account appears
credible, he should, unless there are good redsdhg contrary, be given the benefit of the
doubt. (The United Nations High Commissioner fofugeesHandbook on Procedures and
Criteria for Determining Refugee Stat@eneva, 1992 at para 196). However, the Handbook
also states (at para 203):

The benefit of the doubt should, however, only iverywhen all available evidence
has been obtained and checked and when the exambedisfied as to the
applicant's general credibility. The applicantsements must be coherent and
plausible, and must not run counter to generaltykmfacts.

When assessing claims made by applicants the Taillmeeds to make findings of fact in
relation to those claims. This usually involvesaasessment of the credibility of the
applicants. When doing so it is important to beamind the difficulties often faced by

asylum seekers. The benefit of the doubt shoulgivEn to asylum seekers who are generally
credible but unable to substantiate all of thearrak.

The Tribunal must bear in mind that if it makesaalverse finding in relation to a material
claim made by the applicant but is unable to malé finding with confidence it must
proceed to assess the claim on the basis thagittpossibly be true (sé¢IMA v
Rajalingam(1999) 93 FCR 220).

However, the Tribunal is not required to acceptriically any or all of the allegations made
by an applicant. Further, the Tribunal is not regdito have rebutting evidence available to it
before it can find that a particular factual agearby an applicant has not been made out.
(seeRandhawa v MILGEA1994) 52 FCR 437 at 451 per Beaumor&elyadurai v MIEA &
Anor (1994) 34 ALD 347 at 348 per Heerey J &uapalapillai v MIMA(1998) 86 FCR 547.)

The Tribunal has listened carefully to the applitamterview with the Department delegate
and read the Department’s transcript of the apptis&ntry Interview and considered other
material submitted by the applicant or on his bieh@he Tribunal finds the applicant has
credibly presented his claims in his Protectiona\@pplication. His evidence has been very
coherent, detailed, consistent and plausible. Hesponsive to questioning and readily
able to provide further explanation and detail wheguired. The Tribunal is therefore
satisfied as to the applicant’s general credibility

"L See eg map: UN Afghanistan Information ServiceM8) 2002, ‘Jaghury District’, Afghanistan Districtap
series, May.
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Protection claims

The applicant claims to fear persecution on retarAfghanistan for reasons of his Hazara
ethnicity and Shia religion and his actual or inggupolitical opinion in support of the
government through his action of selling chickemgdvernment forces. The applicant fears
the Taleban will capture and kill him if he retutiesAfghanistan.

The Tribunal accepts that the applicant ran a @mnidelling shop in [Location 2] bazaar
requiring him to regularly travel to Ghazni city feupplies of chickens. The Tribunal
accepts that the applicant sometimes sold chickepslice at a checkpoint along the route in
[Location 6]. The Tribunal accepts that the applichas been stopped by the Taleban while
travelling on this route and on one occasion hededgined and taken by the Taleban who
beat him and questioned him about selling chiclertise police. The Tribunal accepts the
applicant was able to escape at night when onlylaheban was around.

The Tribunal accepts that the applicant fled to Z8in&ity and from there to Kabul from
where he departed Afghanistan.

The country information referred to above highlgtitat the Taleban are actively targeting
those that support or are perceived to supporfgban government and its forces. This
country information supports the applicant’s feharm on return.

The applicant has given evidence that if he rettomsfghanistan he would continue to
operate a chicken shop or similar as there is hergiossible work for him. Available
country informatiof¥’ confirms that much of Afghanistan including thekgant’s region,
has suffered from severe droughts. The Tribunegats that as a result of the drought the
applicant cannot farm his land. The Tribunal iders that if the applicant returns to his
home area he would of necessity have to continsgvbrk selling chickens or something
similar and it would not be reasonable to requine to do otherwise.

The Tribunal is satisfied that in the course ofihg\to obtain supplies for his shop there is a
real chance the Taleban will stop the applicamiglitve roads in Ghazni Province. The
Taleban are able to identify the applicant and khevihas been accused of cooperation with
the Afghan government forces and of escaping fioerilaleban. Given the available
information about the Taleban’s operations the dmdd is satisfied there is a real chance the
Taleban will again capture and will kill the apjalit.

Even if the applicant does not resume his workhicleen meat sales the country information
referred to above describes the Taleban beingeoutskirts of Jaghori District and in

control of much of Ghazni Province. The Tribursatherefore satisfied there is a real chance
the applicant will be identified and captured bg faleban in trying to access his home area
in Jaghori.

The Tribunal is satisfied that the harm the applidaces, killing, is serious harm as per
s91R(1)(b) of the Act in that it amounts to a thteahis life. The Tribunal is satisfied it
involves systematic and discriminatory conducttagll be done against the applicant
selectively and intentionally.

2See e.g. IRIN News Service, 2011, “Analysis: Afghdrought conditions could spell disaster”, 21
September; The Guardian, 2011, “UN launches gigalpfor drought-stricken Afghans”, 6 October; and
Wadsam Afghan Business News Portal, 2012, “RedudticAgricultural Production in Ghazni”, 30 Septesnb
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The Tribunal accepts that the Taleban wish to hherapplicant because they view him as
having cooperated with government forces, by sglimthe police, and they impute him with
a pro-government political opinion and pro-goveemtnactivity. The Tribunal is therefore
satisfied that the applicant’s political opinioriw@al and imputed, is the essential and
significant reason for the persecution he fears.

Protection

The persecution feared by the applicant is fromstate actors, being the Taleban. Harm
from non-state agents may amount to persecutioa @onvention reason if the motivation
of the non-state actors is Convention-related,thadstate is unable to provide adequate
protection against the harm. Where the statengptioit in the sense that it encourages,
condones or tolerates the harm, the attitude oftidwe is consistent with the possibility that
there is persecutioMIMA v Respondents S152/20@804) 222 CLR 1, per Gleeson CJ,
Hayne and Heydon JJ, at [23]. Where the statallisgvbut not able to provide protection,
the fact that the authorities, including the paqliaed the courts, may not be able to provide an
assurance of safety, so as to remove any reasdoadikefor fear, does not justify an
unwillingness to seek their protectid’liIMA v Respondents S152/20@804) 222 CLR 1,

per Gleeson CJ, Hayne and Heydon JJ, at [28].dh sases, a person will not be a victim of
persecution, unless it is concluded that the gowemt would not or could not provide
citizens in the position of the person with theeleaf protection which they were entitled to
expect according to international standaMBVA v Respondents S152/20@804) 222

CLR 1, per Gleeson CJ, Hayne and Heydon JJ, at [29]

Country information confirms that state protectfoom the Afghanistan government remains
weak, unpredictable and vulnerable to significamtugption. The information referred to
above highlights the danger in Ghazni ProvincetaedLocation 6] area and the high
number of violent incidents which occur there. sTimdicates to the Tribunal that there is
highly inadequate protection by state or intermeldorces, or others, in this region. On this
basis the Tribunal finds that protection in accomawith international standards would not
be available to the applicant in Ghazni.

Internal relocation

The Tribunal has considered whether the applicanidcavoid the harm he fears by moving
to Kabul or some other area of Afghanistan.

The focus of the Convention definition is not upbe protection that the country of
nationality might be able to provide in some paiac region, but upon a more general notion
of protection by that countryRandhawa v MILGEA1994) 52 FCR 437 per Black CJ at 440-
1. Depending upon the circumstances of the pdaticase, it may be reasonable for a
person to relocate in the country of nationalityaymer habitual residence to a region where,
objectively, there is no appreciable risk of thewrcence of the feared persecution. Thus, a
person will be excluded from refugee status if uradethe circumstances it would be
reasonable, in the sense of “practicable”, to etpma or her to seek refuge in another part
of the same country. What is “reasonable” in tleisse must depend upon the particular
circumstances of the applicant and the impact upanhperson of relocation within his or her
country. However, whether relocation is reasonabi®t to be judged by considering
whether the quality of life in the place of relacatmeets the basic horms of civil, political
and socio-economic rights. The Convention is camegwith persecution in the defined
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sense, and not with living conditions in a broaskmseSZATV v MIAG2007] HCA 40 and
SZFDV v MIACJ2007] HCA 41, per Gummow, Hayne & Crennan JJJiQah J agreeing.

The available country information indicates thamast all parts of Afghanistan suffer from
insecurity, instability, and lack of sufficient naktructure, resources and services, albeit to
varying degrees. Travel on major highways is oftangerous. The country information

also indicates that the country-wide situation fighfanistan is expected to worsen in the near
future.

The Tribunal has considered whether the applicanlidcreasonably be expected to relocate
to Kabul. As reported by the country informatitverte has been an exponential growth in the
population of Kabul over recent years and infragtree has not kept pace with this growth.
Eighty percent of Kabul's population is estimateddside in unplanned informal settlements
which lack safe water, sanitation, transportatsmmools, health clinics, electricity, and other
facilities and services. Analyses of the curredusity situation in Kabul fall short of finding

it a safe and secure city but at best describerélatively safein comparison to other
provinces.

All of the applicant’s family remain in Jaghori.eHacks the reportedly necessary
connections to successfully obtain adequate emmayeind housing in a city like Kabul
where housing and employment opportunities arececdihe Tribunal accepts the applicant’s
evidence that he is uneducated and has very lirsk&id for work outside of running a shop
and farming. The Tribunal accepts that these mahinork experiences and his lack of
education do not well equip him to find work in theer-saturated and competitive job
market in Kabul.

The Tribunal does not consider that Kabul presamsactical or reasonable relocation option
for the applicant given the reservations aboututsent and future security and the evidence
it will be very difficult for the applicant to finddequate housing and subsistence-level work.

In light of the available evidence and the applitsaparticular circumstances the Tribunal is
not satisfied there is a reasonable or safe rettaption for the applicant in Afghanistan.

Based upon the country information and taking adoount the applicant’s particular
circumstances, the Tribunal is satisfied that fhgiaant has a well-founded fear of
persecution on return to Afghanistan for reasohi®political opinion now or in the
reasonably foreseeable future.

CONCLUSION

The Tribunal issatisfied that the applicant is a person in respkeathom Australia has
protection obligations under the Refugees Convaniitierefore the applicant satisfibe
criterion set out in s.36(2)(a).



DECISION

131. The Tribunal remits the matter for reconsideratiath the direction that the applicant
satisfies s.36(2)(a)f the Migration Act.



