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applicant a Protection (Class XA) visa.



STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantaipplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958 (the Act).

The applicant, who claims to be a citizen of Malayarrived in Australia [in]
December 2005 and applied to the Department of gration and Citizenship for a
Protection (Class XA) visa [in] October 2008. Theedjate decided to refuse to grant
the visa [in] December 2008 and notified the apltaof the decision and his review
rights by letter dated [in] December 2008.

The delegate refused the visa application on teeslhathe applicant is not a person
to whom Australia has protection obligations unitier Refugees Convention.

The applicant applied to the Tribunal [in] Janu2®@9 for review of the delegate’s
decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thasilec maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausial whom the Minister is satisfied
Australia has protection obligations under the 1@shvention Relating to the Status
of Refugees as amended by the 1967 Protocol Rglatithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Further criteria for the grant of a Protection @3l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

9.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definektticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.



10.

11.

12.

13.

14.

15.

16.

The High Court has considered this definition muanber of cases, notalbBhan Yee
Kinv MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225MIIEA vV
Guo (1997) 191 CLR 559Chen $hi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar (2002) 210 CLR IMIMA v
Respondents S152/2003 (2004) 222 CLR 1 anépplicant Sv MIMA (2004) 217 CLR
387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the
purposes of the application of the Act and the lagans to a particular person.

There are four key elements to the Convention diefin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution
must involve “serious harm” to the applicant (s.9Ikb)), and systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of
capacity to earn a livelihood, where such hardshigenial threatens the applicant’s
capacity to subsist: s.91R(2) of the Act. The H@yurt has explained that persecution
may be directed against a person as an individua$ @ member of a group. The
persecution must have an official quality, in tkese that it is official, or officially
tolerated or uncontrollable by the authoritieshef tountry of nationality. However,
the threat of harm need not be the product of gowent policy; it may be enough
that the government has failed or is unable togatadhe applicant from persecution.

Further, persecution implies an element of motorabn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persasutdowever the motivation need
not be one of enmity, malignity or other antipatbyards the victim on the part of the
persecutor.

Third, the persecution which the applicant fearsinte for one or more of the
reasons enumerated in the Convention definiti@te rreligion, nationality,
membership of a particular social group or politmainion. The phrase “for reasons
of” serves to identify the motivation for the irdlion of the persecution. The
persecution feared need notdokely attributable to a Convention reason. However,
persecution for multiple motivations will not s&ishe relevant test unless a
Convention reason or reasons constitute at leastdbential and significant
motivation for the persecution feared: s.91R(19fahe Act.

Fourth, an applicant’s fear of persecution for aaamtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@linded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.



17. In addition, an applicant must be unable, or unmglbecause of his or her fear, to
avail himself or herself of the protection of hisher country or countries of
nationality or, if stateless, unable, or unwillibgcause of his or her fear, to return to
his or her country of former habitual residence.

18. Whether an applicant is a person to whom Austtais protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

19. The Tribunal has before it the Department’s filatiag to the applicaniThe Tribunal
also has had regard to the material referred thardelegate's decision, and other
material available to it from a range of sources.

The Application

20. The applicant claims to be 44 years of age haveenlborn on [date deleted:
s.431(2)] 1964 in Sarawak, Malaysia.

21. The applicant claims to be a Christian. The appticaade the following claims in his
protection visa application:

= He has been discriminated against by the Malaygi®ernment because
of his Chinese ethnicity.

= Preferential treatment is given to the ethnic Matajority in Malaysia.
= He is unable to get work in government.

= His own business failed because of the discrimomaby the Malaysian
government and the ethnic Malay majority against@hinese.

= If he has to go back to Malaysia he would be unabkupport himself or
his de facto and her child as it would be impossibl him to get work
and therefore he would have nowhere to live ane leeough food to
exist.

= There is no future for him in Malaysia.

= He was denied the opportunity to earn a living mbe treated equally in
employment and business.

= The Authorities in Malaysia would not protect hisithey instigate the
discrimination against the ethnic Chinese.

The Hearing

22. Theapplicant appeared before the Tribunal [in] ApAD?A to give evidence and
present arguments. [Person 1], the applicant’s dommployer gave evidence in
support of the applicant.
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The applicant said that he commenced work as aipsetteacher in his final year of
secondary school in 1983. The applicant said heblead interested in studying
teacher training and thought it was a sound idegetsome work experience prior to
commencing the course.

The applicant said he applied 3 years in a rowtggnisation deleted: s.431(2)] in
Sarawak He said his academic results were suffittegain entry to the course
However he claimed only 3% -5% of Chinese studesst® selected to receive
government scholarships as most places went toyMalalents.

The applicant said that his parents couldn’t aftorgay his fees in tertiary education.
His income was about $250 per month as a part#é@eher. He obtained a position
as a logging camp supervisor in December 1984 ma81500 per month.

The applicant said he was the youngest of eiglihg# His parents were
comparatively poorly educated and emphasised tagpécant that education was the
path to a better life.

The applicant claimed that the government of Matagsscriminated against Chinese
people since Malaysia gained independence. Theifailput to the applicant that
country information reports suggest that the Crergspulation in Malaysia comprise
20-25% of the population and control 60% of the et which he agreed.

The applicant said that 95% of University placestite Malays, while the remainder
of places went to Chinese Indian and Indigenouplpedie claimed it was hard to get
accurate reports in the press which is controlethe Malays, and that is why there
are very few reports of discrimination in the neasgxs.

The applicant said he had started his own busiesslogging contractor in Sarawak.
He did some contract work with the government wherstarted, he said things
changed and the government required him to sell 8flBts business to a Malay
partner. He said the business for logging contradtecame increasingly difficult as
the forests were being cleared. After about 6 ykarsold up to his Malay partner. He
had found it increasingly difficult to make moneythe timber industry. He sold his
share of the company for $60,000.

He got into the fishing industry following the saithis logging business. He
employed others to work on his fishing boat whigeslold fish at the markets. He said
his father in law had been involved in the fishindustry and gave him some
assistance. He could not get a permit in his ownenand said fishing permits are
controlled by the Malays, and had to rent pernisifthe Malays. In 2004 he sold
out, and prior to coming to Australia he workedtgane in the fish markets selling
fish In 2005 he came to Australia and did a bitra¥elling for four or five months
before he got a job at [Company A] where [Persos fajmily conduct business as
orchardists.

The applicant said he was married in 1984 and Iasl@en. He is now divorced his
children are all grown up, he didn’t mention hisldten on his application as he
didn’t think it was relevant. Two of his childrereaat University on the Malay
Peninsula. One daughter is studying Hospitality $tin has left home and is working
at the fish market, where the applicant had preshoworked.
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The applicant claimed that he had previously &gplor a Temporary Business (Long
Stay) subclass 457 visa, in March 2006 He was @ faem overseer, he did a
certificate IV in Horticulture at [Location A] Heagd [Person 2] was his former
solicitor and Migration agent handling that appiica. He had come to Australia on a
visitor visa, in 2005. He didn’t apply for a protien visa when he came to Australia
he relied on advice from [Person 2] to apply fatass 457 long stay business visa.
He worked as farm overseer from March 2006 to Gat@008. The Tribunal asked
why he didn’t apply for a protection visa insted&@l57 visa. He said that “at the
time | was unsure that Malaysia was in a situatiothat | was in a situation to be
eligible to apply for this visa. So what my emplogead solicitor said was to apply for
a 457 visa’.

His de facto has two children from her former mege and she has gone back to
Malaysia. She was a part time dressmaker workimg fnome. They lived together
for six months prior to coming to Australia togethide said his de facto returned to
Malaysia to attend her brother’s funeral. One afdigldren is an Engineer working
for Singapore airlines, after attending Universityalaysia. The other child he
described as a part time job seeker at the agg.of 2

In 1992 the applicant had a working holiday in Vaiu) his company was to have
undertaken logging work but was refused a work ftetde stayed there for about a
month but did not work.

He said it would be hard to get work in the goveentrsector, he said that if he went
back after 4 years he would find it difficult totgeork in the logging industry, and he
doubted he would be able to get work as a fishertdarsaid he would be unable now
to get fishing permits, in Malaysia. He said it vegste difficult to get work because
he is Chinese. He claimed he wouldn’t be able tag®oper job that would allow

him to feed his family.

He complained that the Malaysian government gagé&pence to Malay people. He
said he is out of work in Australia for the last sieeks, the house where he lives
belongs to a former colleague who used to worlkCanjpany A]. He said he is a hard
working person who enjoys working for [Person 14 éxas the advantage of being
able to speak English and Chinese.

The applicant claimed the press was controlled afaysia by the Government. He
referred to internet reports from Malaysia of disgnation against Indian people. He
did not refer to any reports of discrimination agaiChinese people. He referred to a
Hindu temple being destroyed by police.

The Tribunal invited the applicant to provide aniernet articles referring to
discrimination against Chinese people in Malaysi#hin 14 days of the hearing. The
applicant has not provided any additional matesilate the hearing.

He said that Chinese primary schools in Malaysthlieen closed down. He agreed
that the government is not preventing Chinese admldrom attending school. He said
that while he attended a Chinese primary schodlabthe time he did not learn
Chinese, he did learn Malay and English.
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He said he was a Methodist in Sarawak and chuwbkes hard to find in Malaysia
He claimed Christians had to travel a long waydbtg a Church. Whereas he said
there was a Mosque in every village. In Austrakaakiends the Baptist church in
[Location B], he said that church has a mixed r@m&gregation. He prefers the
Church at [Location B] to that of the Uniting Chonn [location deleted: s.431(2)]
which is much closer to home. He said that the fition B] church sometimes holds
services at [Location A] in a hall near the railwsigtion.

The Tribunal put to the applicant that while he haale some complaints of ethnic or
racial discrimination, he had not made any realgamt of religious discrimination.
He referred to discrimination when he wanted tdaayoniversity, however he has two
daughters at University and his defacto son ati@hdteversity and got a good job in
Singapore. His former wife works as a dressmakenieg enough to support herself
and help support her children.

[Person 1] is an orchardist. He has known the apptisince 2006 when he came to
work for him, he assisted the applicant in seekirp7 visa which did not succeed as
he claimed Horticulture was not recognised aseilhbour. The applicant has
obtained a certificate IV in Horticulture. He s#n@ applicant is a good worker, he has
all the qualities and skills to make a good overgde said the applicant has appeared
with him on the TV show [title deleted: s.431(2)]king about his problems in trying
to find decent workers. [Person 1] said he couldive any evidence about his
persecution claims in Malaysia.

The Tribunal has perused the file for the applica#7 Long Stay visa.
Unfortunately for the applicant the business nommamafor Production Horticulturist
was refused [in] February 2008, the activity forieththe applicant was being
sponsored was not the subject of an approved ndimma

Country Information available to the Tribunal Indlies that ethnic Chinese constitute
approximately 25% of the population. They are ecoically well off compared to
other ethnic groups according to a 2007 Immigratinod Refugee Board of Canada
report:

there are four Chinese —language newspapers inyslaldJS6 Mar.2007, Sec2a).
Media sources indicate that Malays of Chinese wrigominate” the business sector
(AFP29 Aug2005Asia Times Online 24 Mar. 2006; Reuters 24 Aug 2005). As well,
the Malaysian Chinese Association (MCA) is a paditiassociation which is part of
the governing National Front (Barisan Nasional,,Bngoalition of 15 parties
(Freedom House2007) (Immigration and Refugee Bo&hnada 2008,
MYS102643.E-Malaysia : Reports of discrimination against Malaysians of Chinese
descent( June 2004 _ October 2007), 5 November http:www2.irb-
ciscr.gc.ca/en/research/rir/ index e.htm?actiorsnkeicrec&gotorec=451553-
Accessed 13 October 2008.

Despite Chinese dominance of the business sebtog ts substantial evidence to
suggest a degree of discrimination against ethhio&€3e in Malaysia. Reports

indicate that there are laws in place which insbnalize some forms of

discrimination against ethnic Chinese and otheromiies in order to preference
ethnic Malays (bumiputras). This includes in edioegtin government and private
sector employment, and in obtaining business peramtl licenses. The 2008 US State
Department report on human rights in Malaysia aedisome of the preferential
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programs: the Law and government policy for egivem preferential programs
designed to boost the economic position of bumgsutBuch programs limit
opportunities for non-bumiputras in higher eduaatigovernment employment,
business permits and licenses, and ownership df Bursinesses are subject to race-
based requirements that limit employment and atkenomic opportunities for
nonbumiputra citizens. According to the governm#rgse programs are necessary to
ensure ethnic harmony and political stabilityS([Department of State 2009, Human
Rights report for 2008-Malaysia, February, Section)5

In respect generally of the freedom of religiorg thS Department of State
relevantly noted that:

“The constitution provides for freedom of religidmgwever, the constitution and the
government placed some restrictions on this righé constitution defines all ethnic
Malays as Muslims and stipulates that Islam isatifieial religion. The government
significantly restricted the practice of Islamidib&s other than Sunni Islam. Article
11 of the constitution states, "Every person hagitiht to profess and practice his
religion,” but it also gives state and federal gomeents the power to "control or
restrict the propagation of any religious doctraméoelief among persons professing
the religion of Islam.” Civil courts continued tede authority to Shari'a courts on
cases concerning conversion from Islam and ceata@as of family law involving
disputes between Muslims and non-Muslims. Shaolats ordered some Muslims
attempting to convert to other religions to undemggndatory religious reeducation
classes. Non-Muslims, who constitute approximad@yercent of the population and
include large Buddhist, Christian, Hindu, and Stkimmunities, were free to practice
their religious beliefs with few restrictions. Agding to the government, it allocated
RM428 million (approximately $125.9 million) to bdilslamic places of worship and
RM8.1 million ($2.4 million) to build Christian, Rldhist, Hindu, and other minority
religions' places of worship between 2005 and titead the year. The Registrar of
Societies, under the Home Ministry, registers relig organizations. Registration
enables organizations to receive government geardther benefits. The
government did not recognize some religious groapsuch these groups sometimes
registered themselves as businesses under the Gawpgect.... ... The government
generally respected non-Muslims' right of worslhipywever, state governments have
authority over the building of non-Muslim placesvadrship and the allocation of land
for non-Muslim cemeteries. State authorities somesi granted approvals for
building permits very slowly. Minority religious gups reported that state
governments sometimes blocked construction usistgicéve zoning and
construction codes. In practice Shari‘a law agpméted in the country does not
permit Muslims, born into Islam, to convert to dmatreligion. Shari'a courts
routinely denied requests to convert from Islanmaldoy reportedly left the country
rather than pursue her conversion case in a Sleatid, following the 2007 decision
by the Federal Court to uphold a 2005 lower coadiglon that the civil courts did not
have jurisdiction. The law strictly prohibits noneslims from proselytizing Muslims;
proselytizing of non-Muslims faced no legal obstaclAccording to the Malaysian
Consultative Council of Buddhists, Christians, HiedSikhs, and Taoists, the
government continued to restrict visas for foreitgrgy under the age of 40 to inhibit
"militant clergy" from entering the country. Whitepresentatives of non-Muslim
groups did not sit on the immigration committeet tiygproved visa requests for
clergy, the committee asked the consultative cddiocits recommendations. In May



the Hindu Endowment Board claimed the governmeusesl to approve permit
extensions and rejected new applications for riastl temple musicians, requiring
existing visa holders to apply for extensions eonanthly basis. In December the
human resource minister said Indians should st&ging on foreign priests and that
the government was prepared to arrange the tgaofiethnic Indian youths to
become temple priests.... ... Some religious minorhi@ge complained that the
government undermined their rights in deferenat¢ostatus of Islam. On July 4, a
Sikh group representing more than 100,000 Sikhmepbihe Catholic archbishop's
lawsuit against the Internal Security Ministry'Reary 12 directive to the Catholic
Church to stop using the word "Allah”, which thenistry considered exclusive to
Islam, in its weekly publication, The Catholic Hekalrhe case remained pending at
year's end. On July 16, the Home Ministry issuéattar to the Catholic archbishop,
as publisher of The Catholic Herald, demanding>qiamation for allegedly
publishing material that breached the publishingniteby analyzing the August by-
elections. In August the ministry issued a warretter to Herald, demanding an
explanation for articles that allegedly did notctis” exclusively on religion and a
report that allegedly degraded Islam, entitled Aceeand Jihad-where do they stand?
In December the government renewed the printinghjdyut prohibited the paper's
publication in Malay, the country's official langged.

FINDINGS AND REASONS

47.

48.

49.

The applicant entered Australia on an apparentig aed legally issued Malaysian
passport, a certified copy of the passport is eribpartment file. The passports
indicate that the applicant was born in and igiaen of Malaysia, and on this basis
the Tribunal finds that he is in fact a citizenM¥élaysia and has assessed his claims
on this basis.

The mere fact that a person claims fear of pergaciér a particular reason does not
establish either the genuineness of the asserdeaie¢hat it is “well founded” or that
it is for the reason claimed. It remains for thelagant to satisfy the Tribunal that all
of the statutory elements are made out. Althoughctincept of onus of proof is not
appropriate to administrative inquiries and decistmmaking, the relevant facts of the
individual case will have to be supplied by the laggmt himself or herself, in as much
detail as necessary to enable the examiner tolistale relevant facts. A decision
maker is not required to make the applicant’s ¢askim or her. Nor is the Tribunal
required to accept uncritically any and all thegditions made by an applical EA

v GUO &Anor (1997) 191 CLR 559 @ 59Blagalingamv MILGEA (1992) 38 FCR
191, Prasad v MIEA (1985) 6 FCR 155 at 169-70.)

Under s. 91R(1)(b) of the Act, persecution musblag serious harm to the person.

CONCLUSIONS

50.

The discrimination experienced by the visa applicenthe ground of his Chinese
ethnicity, does not amount to serious harm. Théiegog complained that he did not
get a free scholarship to a Malaysian Universitgswnable to get work in
Government he claimed that his business failedusecaf discrimination by the
Malaysian Government against Chinese, and claireedds denied the opportunity to
earn a living and to be treated equally in emplaynaad business. The Tribunal finds
that the applicant did not attend University in Badia, but does not accept that the
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52.

applicant suffered financial hardship as a rediie applicant told the Tribunal that
he commenced work in the logging business in 1984emrned considerably more
income in the logging business, than he would lz@va student and part time teacher.
The Tribunal finds that the applicant had his oagging business in Sarawak from
which he made a good income. Although he was requo take on a Malaysian
business partner this did not cause his busindsd the applicant told the Tribunal
that as the forests were progressively being olear&lalaysia it became more
difficult to carry on business and he sold outitoMalaysian partner for $60,000. The
Tribunal finds that after his time in the loggingsness the applicant became
involved in the fishing industry. While he compladhhe could not hold a fishing
permit in his own name he was able to get arouatiréquirement by renting a permit
from a Malay he was not deprived of a living anttismut of that business in a
Malaysia in 2004. He was still able to work pamiei and have sufficient savings to
allow him and his defacto to travel to Australialdmliday for 5 months before
looking for work. The Tribunal accepts the applitalaim that he is unable to get
work in Government which is supported by countifpimation available to the
Tribunal. However, the Tribunal finds the applicahas not suffered serious harm for
a Convention reason, as an ethnic Chinese lividgnarking in Malaysia because he
was able to obtain work and carry on his own bussn&he Tribunal relies upon the
country information referred to above and doesawcept that there has been a
material or substantial change in circumstancégataysia, while the applicant has
been in Australia that points to a change in hesent status such as to establish a
well founded fear of persecution should he retorMalaysia.

The applicant is a Christian, and attended a Mashatiurch in Sarawak. He
complained that churches were difficult to findvlalaysia, and Christians often had
to travel a long way to get to Church. He did naigest that he was denied any
education work or freedom because of his religibmwas able to attend a Chinese
School in Malaysia but did not learn Chinese ay &miglish and Malay were taught
in his school. When the Tribunal pointed out thahlad not made any claim of
discrimination on the basis of his religion, heereéd to discrimination in the sense
that he could not obtain a scholarship to Univgrsibwever his daughters attend
University and his defacto’s son attended UnivgiisitMalaysia which enabled him
to get a good job in Singapore The Tribunal inviteel applicant to provide any
additional material referring to discrimination aga Chinese people in Malaysia
after the hearing to date he has not provided dditianal information in support of
his claims. The Tribunal finds that the visa apgolithas not suffered harm in the past
for his religious beliefs and accepts the inform@attontained in the US Department
of State report that the Constitution permits faradf religion and the Tribunal finds
that the visa applicant does not face a real chahpersecution in the reasonably
foreseeable future because of his religion.

The Tribunal finds that the applicant relying omaetent professional advice did not
apply for a Protection visa when he first decideéxtend his stay in Australia. The
Tribunal finds that neither the applicant nor hdviaors felt that he had a legitimate
claim for a protection visa, instead they decidedpply for a subclass 457 visa. The
Tribunal finds that the visa applicant’s delayadding a protection visa is consistent
with the applicant not possessing a genuine fepeofecution on his return to
Malaysia.



53. The Tribunal is not satisfied that the applicaw iperson to whom Australia has
protection obligations under the Refugees Convanfitierefore the applicant does
not satisfy the criterion set out 136(2)(a) for a protection visa.

DECISION

54. The Tribunal affirms the decision not to grant @pplicant a Protection (Class XA)
visa.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fhy@ieant or that is the
subject of a direction pursuant to section 44theMigration Act 1958.
Sealing Officer’'s I.D. RCHADW




