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MR JUSTICE CRANSTON:

Introduction

1. This case does not reflect well on either thedoat of the Secretary of State (or at least
those for whom she is responsible) or on the admation of justice. At a very late
point in the proceedings, five years after theyewvmstituted, the Secretary of State
finally conceded on behalf of her department thleawfulness of the actions in January
2006 in detaining and removing the claimant's farfibm this country. As regards
the administration of justice the case can be dbanaed as having, at the very least,
an unfortunate procedural history. The crucialnpas that although this judicial
review was filed in April 2006 until now it has nbeen finally determined. The
reasons for this are explained later in the judgnimri the consequent delay has
compounded the adverse impact on this family ofirthlawful removal. The
principal relief sought through this judicial rewids the return of the family to the
United Kingdom, on the somewhat novel ground ofamsg them to the position they
would have been in but for the unlawful conductemedy which in the books is still
given the Latin tag restitutio in integrum.

Background

2.  The first claimant, the husband and father, @ in Sri Lanka in 1959. He is a
Tamil. In 1987 he married the second claimant.soA was born on New Year's Day
the following year and a daughter some five yeatsr] On the claimant's account,
because of the civil war in Sri Lanka, he was idirig from 1988 until his arrest in
February 1995. Again on his account the familyenagole to bribe their way out of the
country in June that year. They arrived in Germargy Rome, on 28 June 1995. The
family applied for asylum but that was refused iovimber 1996. The following year
a third child, another daughter, was born. Degi¢erefusal, the family continued to
live in Germany. However, on the claimant's act¢ptine family was warned that they
would be returned to Sri Lanka. On 10 March 198f%y came to the United
Kingdom.

3. On arrival at Dover the family claimed asylunLater in March they were given
temporary admission. However, on 21 June 1999S#wretary of State decided that
they would be returned to Germany. This was puntsteathe Dublin Convention, now
the Dublin Regulation. A week later Germany acedptsponsibility for the family
under the Convention. However, the family begarivie in London and they were
given a tenancy on a house in Edgware in Londohe Secretary of State certified
their claim on third country grounds on 7 July 1$8%@l on 17 July, removal directions
were set. These were cancelled when judicial vevpoceedings were issued.
Nothing seemed to happen until 17 November 2001nwie Secretary of State
recertified the claim, although the family were agivfurther temporary admission in
early 2001, with a condition to attend an intervieWleanwhile, in 2001, the mother's
mental health had led her to being admitted to atahdealth unit. The Secretary of
State requested medical reports in January 2002 jddicial review was withdrawn



in February 2002. In September 2003, His HonowlgduDangor made a residence
order for the children in favour of the father.

Still nothing was done to remove the family ahdy continued to receive asylum
support. At least in part that was because ofntlbéher's condition. In March 2005
the law firm which had been representing the famwigs closed down by the Law
Society, then the regulatory body. In response the Secretary of State's
announcement in mid-2005, of a one-off family casien policy for families claiming
asylum before October 2000, the first claimant lelinkimself lodged an application.
He was told incorrectly that the family were dislified because one of them,
unspecified, had a criminal conviction. Once tabr was corrected the Secretary of
State gave as a reason for ineligibility that taeecwas excluded from the concession
because Germany was responsible for the familylsiasclaim.

In November 2005 the Secretary of State reqdefigher medical reports. In
response, the first claimant sent a medical repattich referred to his wife's
re-admission to hospital in January 2004, her diagn of delusional psychotic
disorder, undifferentiated schizophrenia, and lissquent discharge from hospital in
March 2005. He said he would obtain a furtheraugdte report. In early December
2005 the Secretary of State refused the claimamtisle 3 claim under the European
Convention on Human Rights ("ECHR"), without theneft of any further medical
report, and certified the claimant's human righént as clearly unfounded. Nothing
was said in relation to any Article 8 claim. Thd3ecember letters never reached the
claimants until they were served at the time ofoeah

Then in mid-December 2005 the decision was nb@demove the family to Germany.
The family still had no legal representation. Sadsy removal was authorised
because of the state of the mother's mental heialtheing thought that that would
minimise the risk of inflaming her condition. Hemental health needs were not
highlighted as exceptional. There was no pastosi beforehand, then a part of the
family removal policy. For an unspecified reastbre removal was regarded as raising
exceptional risks. Same day removal to Germanyired a morning departure since
the Germany authorities demanded that personseaboyv2.00 pm, no doubt so that
they could be taken at a reasonable hour to whesewere to stay.

Removal directions were issued for 10 Januai®620In preparation for removal,
Magistrates granted a warrant to enter the EdgWwanee. The family had no specific
warning that they were about to be removed sinedetters had never been served and
there was no pastoral visit. Immigration officasived at about 2.20 am in the
morning. The family left the premises just underteour later, with some of their
belongings. Their flight to Germany was at 7.50. aifthey were accompanied by
escorts including at least one medical escort. fliglkt arrived in Hamburg at about
10.50 am and they were handed over to the Germior#ties. They were then sent
by train via Bremen, to Brake, Lower Saxony. Siticat day, 10 January 2006, the
family have lived in Brake.

The Secretary of State now accepts that the vaimof the family that day was
unlawful. That concession, as | said earlier, wele relatively recently. This is to
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anticipate because, before these proceedings ikdlht point, a great deal of water
flowed under the bridge. In April 2006 this curr@ndicial review was initiated. The
first claimant had instructed new solicitors byef@one from Germany. A specific
relief the claimants sought was an order quashiegrémoval decision and directing
the Secretary of State to take steps to allow #mily to return to this country.
Permission to apply for judicial review was ultirigt granted in early 2007. There
was a hearing in June 2007 when the issues werews and it was accepted that the
December 2005 letters had never been served. ddigd by the Secretary of State
followed. The judicial review was heard by thisudoover two days in June 2008.
Then, unfortunately, the Judge fell ill. Although order refusing relief was made in
January 2009, it was not until well over a yeaemthe hearing, on 21 August 2009,
that judgment was handed down. An appeal to that@d Appeal was compromised
in July 2010 when the parties agreed that, becalifee Judge's misunderstanding of
the factual matrix, the appeal should be allowedilsia order set aside.

Thus the matter was remitted to this court. Tkeeretary of State's position was that
any issue of the family's return to, and right éonain in this country, could not be
addressed before their current situation was knowh.hearing in this court in
February this year was vacated so that furtherrmmédion could be obtained. A
consent order sealed on 7 February declared:

"The detention and removal of the claimants on .20A6 was unlawful."

The order continued that the relevant decisionewgeiashed and that further evidence
on matters of relief was to be filed. There wohkla one-day hearing to determine
whether further relief, if any, was to be grantedparticular the return of the family to
the United Kingdom, and whether their unlawful remloand detention on 10 January
2006 amounted to a breach of their rights undeicled 5, 8 and 14 of the Convention.
The statement of reasons accompanying the ordeedilgy both parties said, amongst
other things:

"The circumstances of the claimant's removal ary weuch in dispute
[and] it is not necessary to resolve that dispatiése proceedings.”

It also referred to a letter of 18 January 2011rtéh before the consent order was
signed, in which the Secretary of State acceptediutilawfulness of the removal since
its effect in the facts of the particular case wadeny access to legal advice.

Pursuant to that February order, there is nothér information before the court about
the family. In short, as well as the mental caoditof the mother, it reveals that the
son is also suffering. Both are being treatedHwy gsychiatric services in Germany.
Indeed it seems that the whole family have problefsne sort or another, which are
attributed in part to the events surrounding themoval. They have never developed
settled lives in Germany and according to Dr Brahd,treating psychiatrist, the family
is socially isolated. Dr Brand opines that theditons for addressing their problems
would be better in this country, although he adhdd, tgiven that they have now been in
Germany for five years:
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"It cannot be assessed whether a return to Enghaag entail fresh
difficulties, especially for the children."

There is also a report from an independentaogorker from this country, Nick
Crichton, who visited the family in Germany, albb#&fore they were given leave to
remain there until 2014. From Mr Crichton's repbiis clear that the father and son
clearly wish to return to this country. Althoughhias certainly not been easy for the
daughters, they seem to have adjusted to life irm@ey. Both are in full-time
education and have friends. Nevertheless, bothesgpa preference to being in this
country. In a recent statement the first claiméme, father, is critical of the German
authorities and expresses fear that they mightimehe family to Sri Lanka.

There is also a statement by a senior offmidhe UK Border Agency. On the basis
of enquiries with counterparts in Germany, he axgléhat since the family have been
given leave to remain in Germany until 2014, thereno immediate or long-term
prospect of their removal to Sri Lanka. Howevke tamily solicitor, Mrs Gorsia, has
also made enquiries, in her case with the Germganisation Proasyl, and, according
to them, the situation is less certain. In anyngvthe father and elder daughter have
permission to work in Germany. Because of thealthe the mother and son cannot
work. The UKBA official, in his statement, alsoysathat, if returned to the United
Kingdom, the family would be given temporary adnaeswhile their entitlement to
remain here was considered. He continues thabwath the Secretary of State will
accommodate the family, they cannot expect to hesém in Edgware if they were
unable to find accommodation there themselves. UKBA's dispersal policy, and
the lack of available housing in London, means thatst accommodation is found
outside the capital. The official then assertg #ry fresh or renewed asylum claim
would be certified on third country grounds. Iryavent, since the family have leave
to remain in Germany until 2014, they could alsadterned to Germany under Article
9.1 of the Dublin Regulation. That provides thdtene a member state has issued a
valid residence document, it shall be responsibleeixamining the application for
asylum.

The Issues

Under the order of this court of 7 February P@ie issues before me are of narrow
compass and are simply remedial. The principafréhe family seek is for them to
be returned to the United Kingdom. So it is mktasdecide whether there should be
a mandatory order requiring the Secretary of Stateeturn them from Germany.
There is also the issue of damages payable fommlaletention. On the family's
behalf, it is said by Mr Manjit Gill, QC that theteoon of the immigration officers was
deliberate and amounted to a misfeasance in puflice. In my view it is not
appropriate for me to consider that issue at thaxing. As | have explained, the order
of 7 February was adamant that the circumstance®wuing the detention and
removal of the family on 10 January 2006 were hotgptested. That being the case,
there would need to be a hearing where evidencecaléed, if the factual background
to the decision and the nature of the events ag tindéolded were properly to be
determined. Judicial review is not generally appiate to resolve that type of matter.
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In any event, given the concessions the Secrefadyabe has made, | do not consider it
a necessary prerequisite to granting relief.

Those concessions of the Secretary of Stateaarine order of 7 February established,
that the detention and removal of the family onJaduary 2006 were unlawful. In
helpful and realistic submissions to me on behathe Secretary of State, Mr Parishil
Patel has accepted that the result of the concessithat there was a breach of Article
8 of the Convention. The family had a private liighe United Kingdom prior to their
removal and, since the interference with that peivée was not in accordance with the
law, Article 8 was thus violated. Mr Parishil Hatdso concedes that, since the
detention of the family between the early hourghefmorning of 10 January 2006 until
their arrival in Germany was unlawful, there is r@dth as well of Article 5 of the
Convention. He denied however that there was achref Article 3. While the
mother was suffering from mental illness, the thodd for establishing a breach of
Article 3 is very high given that psychiatric trent is readily available in Germany, a
fact borne out by what has subsequently happen#d wath mother, and now, son.
For the family, Manjit Gill, QC, contends that iaw the circumstances of the removal
on 10 January 2006 which gave rise to a breachrtafl& 3. As | have said, the nature
of those events cannot finally be decided in thidigial review. In view of the
accepted breach of Articles 5 and 8 of the Conwentiiere is, in my view, no need to
resolve the Article 3 issue. What is crystal clisathat there have been breaches of the
Convention. The impact of those breaches on timéyfehave been accentuated by the
conduct of the Secretary of State, in particulanah conceding the unlawfulness of her
department's actions until relatively recently, amide evident flaws in the
administration of justice. Given the accepted binea | turn now to the remedies
which follow.

Return to the United Kingdom

Restoring persons to the position they werédfore a wrong was committed is a
thread running through a great deal of our remddial Restitutio in integrum is a
specific remedy operating in the law of rescissiércontracts and gives rise to nice
guestions as to whether both sides of a transaci@nbe undone. In our law of
domestic wrongs a court can order the return opgny taken as a result of a tortious
act. In the law of damages we attempt to placevitiem in the same position that he
or she would have been in before a loss was catmadstance, by a negligent act.

Reparation through restitutio in integrum, mgéng to place persons back in the
position that they were in before a wrong, is asgwossibility in international law. In
the Chorzow Factory case in 1928, the Permanentt@bunternational Justice said
that the essential principle was that reparatiostyas far as possible, wipe out all the
consequences of the illegal act and re-establishsituation which would probably
have existed if the act had not been committed: R&eries A, No. 17, 128, 47-48,
[68]. That was a case where Poland had taken ggieseof a factory and Germany
was claiming against it. The court held that paymaf compensation should only
follow if restitution in kind could not be made.
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In discussing the draft articles of the Intéioreal Law Commission's work on state
responsibility, Professor James Crawford of Cangaridniversity discusses restitution
in international law in the form of releasing pearsofrom detention and returning
property wrongly seized: The International Law Cossion's Articles on State

Responsibility, 2002, 213. In his analysis resitiu, in the case of property seizure, is
not impossible simply because of legal or practiddficulties, even though the

responsible state may have to make specific effortwercome these at 216.

Restitutio in integrum has also featured injthvesprudence of the European Court of
Human Rights when deciding on just satisfactionewn@irticle 41 of the Convention.
There are three decisions of immediate relevantiee first is_Vasilescu v Romania
[1998] 28 EHRR 241, a case where 327 gold coinshleath seized by the police during
a criminal investigation. No prosecution followed.he police decided to keep the
coins and the Supreme Court of Romania held thaast within the sole jurisdiction of
State Counsel to entertain the applicant's apphedbr the return of the coins. The
European Court of Human Rights held that if repanatould not be made for the
consequences of the breach of the Convention,dbe could afford the injured party
such satisfaction as appeared to it to be apptepridn that case it held that the return
of the items in issue would put the applicant asafapossible in a situation equivalent
to the one in which he would have been if there hadn no breach of Article 1,
Protocol 1, of the Convention:[61]. Since the goweent stated that it was unable to
return the coins, the court ordered compensation.

Papamichalopoulos v Greece [1995] 21 EHRR 489 avclaim for just satisfaction by
14 applicants whose land had been seized unlawtylihe Greek State in 1967. The
court held that Greece was obliged to return thel [0 the applicants within six
months, failing which compensation had to be paithe court said that it followed
that a judgment in which the court found a breacpadsed a legal obligation on a state
to put an end to the breach and to make reparfdrats consequences, "in such a way
as to restore as far as possible the situationimgibefore the breach": [34]. The court
continued that it was up to the contracting stateshoose the means whereby they
would comply with a judgment of the Strasbourg Golowt:

"If the nature of the breach allows of restitutiointegrum, it is for the
respondent State to effect it, the Court havindheeithe power nor the
practical possibility of doing so itself."

A third case decided by the Strasbourg CouBrigmarescu v Romania [2001] 33
EHRR 36, another case involving the deprivatiopmiperty in breach of Article 1 of
the First Protocol, but also the case where thetdwad earlier found that Article 6 of
the Convention had been breached. The Grand Charbkl that, in the
circumstances of the case, the return of the ptppavuld put the applicant, so far as
possible, in a situation equivalent to one thatauld have been in if there had been no
breach of Article 1 of the First Protocol:

"If the nature of the breach allows restitutio megrum, it is for the
respondent State to effect it. If, on the othardhanational law does not
allow or allows only partial reparation to be mddethe consequences of
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the breach, Article 41 empowers the court to aftbelinjured party such
satisfaction as appeared to it to be approprif2é]"

There is no decision in our law on all fourghwihe present situation, where a party
seeks return to this country after unlawful remawadler immigration powers. There
are decisions, however, where the court has ordetach of a person as interim relief.
In an unreported decision in 1999, R v Secretargtate for the Home Department, ex
parte Shanmuganathan, 11 March 1999, the Courppeal was faced with a situation
where, as a result of a series of misunderstandihgsnecessary order to concel the
applicant's removal had not reached the immigradiathorities. The Court of Appeal
made an order that all reasonable practical effdrtauld be made by the Secretary of
State to facilitate the immediate return of thelappt to the jurisdiction.

A comparable situation was faced by Cranettigiin this court, in Changuizi, R (on
the application of) v Secretary of State for themtdoDepartment [2002] EWHC 2569
Admin, [2003] IAR 335. There the claimant had beemoved to Austria in breach of
an undertaking given by the Secretary of State Grashe J ordered that he should be
returned. The case nearest to the point raiséuisrjudicial review is E & Ors, R (on
the application of) v Secretary of State for themtdoDepartment [2006] EWHC 3208
Admin, although in the circumstances of that cdasseemed that the return of the
family would have been in violation of the law dietcountry to which they had been
returned: [66]. In the result, Black J (as shenthvas) refused to issue a mandatory
order: [67]. It appears that the jurisprudenbasis of any such mandatory order was
not agitated before her.

In this case | have come to the conclusion ttmatSecretary of State must return the
family to this country. Mr Parishil Patel fairlceepted that the issue was one for my
discretion but that it was incumbent on me to takeo account a range of
considerations, including a need for good admiaigtn, delay, and the utility of
granting the relevant remedy. He submitted thatféimily had now been in Germany
for six years. They had already obtained relief tbg quashing of the removal
decisions and the declaration that the acts ofStberetary of State, in detaining and
removing them, were unlawful. In his submissiorwds not appropriate for me to
enquire into the hypothetical situation which existin 2005 as regards any claims
which the family might have had under Article 8uorder Home Office policy. That
was a reference to a submission by Mr Gill, thahd family had been able to remain
here a short while longer than 10 January 200§, wWweild have fallen within the terms
of the seven-year policy which existed at that titnethe benefit of families with
children.

Mr Patel also submitted that neither in 2008, if returned now, did had the family
have any strong foothold in this country. In 2@Bére was no entitlement to be here.
Their removal to Germany had been delayed butwhatbecause of the judicial review
in 2002, and subsequently because of the mediaalitoan of the mother. At all times
they would have been aware of the precariousnefiseof situation. Albeit that they
were establishing a private life in Edgware, thaisvsustained in the knowledge that
they should not be here.
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As to the situation which would obtain if thesre returned, Mr Patel referred to the
recent statement of the UKBA official and to theajr difficulties which he said the
family would face in advancing a right to remainrdjegiven the operation of the
Dublin Regulation and the lack of any strong Cortienprotection. In Mr Patel's
submission, albeit that the removal and detentiaime family had been unlawful, that
provided no basis for any strong argument to advaadhe Secretary of State for the
future. If they were returned, the Secretary oht&twould consider whether to
exercise her discretion to grant the family leaweemain, but it was unlikely that she
would consider that the circumstances were excegtior that the past prejudice
suffered would determine the issue in their favotinally, Mr Patel conceded that
while the best interests of the children were aokaevhich had a bearing on my
discretion, there was the disruption which would daised to them if they were
returned to this country and then, pursuant tadthklin Regulation, removed yet again
to Germany.

As | have said, in my view | should exercise digcretion to order the Secretary of
State to return the family to this country. Thewary factor bearing on that decision
is the conduct of the Secretary of State, or atldese for whom she is responsible.
Firstly, there is the conduct leading up to theoeah in 2006. At the outset there was
the mistaken assertion in the 2005 letter thatthienant did not meet the criteria of the
family concession policy because someone in thalyahad a criminal conviction.
More serious was the failure to serve the Decenditars so that the first the family
heard of the removal was when the immigration efficarrived in the early hours of
the morning of 10 January 2006. That was coupliga the absence of a pastoral visit
pursuant to the Secretary of State's policy. Ingwdly, as the Secretary of State has
conceded, there was the omission to facilitate sscte legal advice. That might well
have led to a challenge to the removal on the p&sisexample, of an absence of
certification of any Article 8 claims which the fagnmight have. There is no need for
me to speculate on the strength of the case atithat The reality is that it might well
have been that access to legal advice would hdegeteremoval and taken the family
over the seven-year threshold under the policy oeet earlier. An application
under that policy might have been successful.

Secondly, there is the Secretary of State'slucnin relation to this litigation. The
Secretary of State is certainly entitled to taksifians on legal advice and to robustly
defend her position. But here there was the Sagreff State's delay in accepting that
the December 2006 letters had not been sent befoneval, a fact which had long
been known. Crucially, there was the error of canticeding earlier the unlawfulness
of the detention and removal. On behalf of thigsrcd must accept a part of the blame
for the delay in the litigation, for the reasonseay earlier. That may have lead the
Secretary of State not to address the issue earlitie overall delay, as | have said, has
accentuated the impact of the detention and remmvahis family. In my view that
tips the balance in favour of an order directethatSecretary of State for their return.

What will occur as a result of that order i$ fow me. No doubt the family will wish
to consider closely the opportunity of returningn particular, they will need to bear in
mind the comment of Dr Brand about the disruptioniolr will be caused to the
children. With that in mind, | intend to directtlorder to the Secretary of State so that
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it will not operate immediately but will allow thamily some time to consider their
position. Moreover, it is certainly not for me determine how the Secretary of State
will consider any application they make on returNo doubt she will examine the
position with the most anxious scrutiny when degydivhether or not to pursue the
various avenues set out in the recent statememero$enior official of the UK Border
Agency.

Damages

There is also the issue of the damages payalhes family for the unlawful detention
until their arrival in Germany. Both parties agrdeat the leading authority is
Thompson v Commissioner of the Police of the Meaitigp[1998] QB 498. In giving
the judgment of the Court of Appeal, Lord Woolf set principles for the award of the
compensatory damages in the case of unlawful detentThese comprise both basic
damages and aggravated damages. In a straighttbwese, Lord Woolf said, the
starting point was likely to be £500 for the fitsbur of the deprivation of liberty.
Additional sums should be awarded for the followipgriods, but should be on a
reducing scale so as to keep the damages propateiovith those payable in personal
injury cases. A claimant is entitled to a highaterof compensation for the initial
shock of detention. As a guideline, Lord Woolf fbeced a tariff of £3,000 in relation
to the first 24 hours: [515]. Taking into accotim change in the value of money that
is some £4,600 in today's prices.

Lord Woolf then addressed aggravated damaggsn aordered as compensation.
These should be payable, he held, where there aggmvating features of the case
which would result in a claimant not receiving stiint compensation for the injury

suffered if the award was restricted to a basicrdwaAggravating features mentioned
by Lord Woolf include humiliating circumstances the time of the detention, any

conduct of those responsible for the detention Wwishows that they behaved in a
high-handed, insulting or oppressive manner, otiqdar features associated with the
way the litigation is conducted. Lord Woolf conted that where it was appropriate to
award aggravated damages, the figure was unlikebetless than £1,000, but the court
would not expect such damages to be as much ag the basic damages, except
perhaps where, on the particular facts, the basitagies were modest: [516].

On behalf of the family, Mr Gill QC contendsttihe starting point in this case should
be high and that the aggravating features wereiderable. It was because the
detention was especially traumatic given the hawd the manner in which it was
conducted. That was doubly so for the mother \Wwith mental health problems, and
for the qirls, since they were then aged 8 andthd son was just over 18 years).
Moreover, there was the manner in which the litagaivas conducted, to use that peg
identified by Lord Woolf in_Thompson. There wa$y Mr Manjit Gill QC's
submission, an intentional denial of legal adviod a heavy violation of the claimant's
civil and Convention rights. Not least was thdrehis submission, the deliberate
detention of the family's mobile telephones.

As | said earlier, the events surrounding reshown 10 January are disputed. | do not
intend to enter that territory. Moreover, the figel mentioned by Mr Gill, QC -- the
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sum of £15,000 for the father and son, and some0BR0=ach for the mother and the
two daughters -- do not, in my judgment, accorchwtite principles laid down by the
Court of Appeal in Thompson. The primary remedygt in this judicial review is
the return of the family; that has been achievddhe factors bearing on the exercise of
my discretion in making that order have a relevamcéhe award of damages and
should be factored in. Doing the best | can, inuwieyv the appropriate figure for basic
and aggravated damages for both the father andsdheis £4,500 (£2,500 basic
damages), and for the mother and the two daughsensie £6,000 (£3,000 basic
damages).

Finally, there is a claim for special damageln a statement in 2008 the father
identified a loss of property in the house at theetof removal, which was lost to the
family. Subsequently, the first claimant itemiste@ property and attributed to it a
value of some £10,000. For the Secretary of StdtePatel submits that there has
never been a proper particularisation of this cléamspecial damages. In my view,
the issue has been on the agenda for some time. S€bretary of State should have
addressed it. | propose to order special damafyesme £10,000 to cover that loss.
In fairness to the Secretary of State, | propose she be given 28 days in which to
challenge either the total amount or any particdapect of that head of special
damages.

Thank you. Mr Gill, one thought I did have wiat we should anonymise this.

MR GILL: Yes, they are still people who haveasylum claim and because there are
children involved as well. | would be grateful fanonymity. My Lord, there are a
couple of matters that | would invite the courttmsider.

MR JUSTICE CRANSTON: Yes.

MR GILL: Firstly, your Lordship will note thatot only was the claim for damages
and for the false imprisonment common law, thereewbe human rights damages. It
may be that nothing further need be said aboueth&m/e in relation to this point: your
Lordship will recall that | raised the question lmbw is the subsequent period in
Germany to be compensated? It is not a false sopment as such, the four and a
half years that they have had away from their peivde in this country. The life that
they have had to live in Germany for four and & hiears is radically different to that
which they would have had in this country. It nieeythat it has been overlooked and |
would invite your Lordship to consider giving a shadditional judgment in relation to
that for which some sum or other needs to be awiarde

MR JUSTICE CRANSTON: Certainly, that is a facas | indicated in the judgment,
| took into account in exercising my discretiorotaer return.

MR GILL: Indeed. Although the basic and thggmavated can deal with the
detention itself, this matter is quite significaespecially when one compares is to the
control order type scenarios, as | mentioned. wldionvite your Lordship to give a
short additional judgment on that point, just teue that everything was dealt with.

SMITH BERNAL WORDWAVE



40.

41.

42.

43.

44,
45,

46.

47.
48.
49.

50.

51.
52.
53.
54.

The only other point that | had was that, altftothe consent order in January indicated
that all sides were prepared to proceed on theslihst for those proceedings and
liability, that it was not necessary to decide thetual disputes, | would not want to be
thought, and | put this on the record, that thas waer a concession which related to
any damages issues. That having been said, #hearglmatters in relation to damages
| have attempted to put before you on the basthe@fiocuments alone today -- bearing
in mind there has been, for today's purposes, quest by the defendant that he wishes
to defend the claim by reference to calling oratlemce -- but that was never intended
to relate to the damages claim at all, it was jagget rid of that particular hearing on
liability.

Lastly, your Lordship also mentioned in thelyeatage of the judgment that they had
entered in 1999 using false identities. | am mnuirely sure about that, but if | am
right that they used their ordinary identities, nhdnave leave to send a note to the court
just for those words to be corrected?

MR JUSTICE CRANSTON: | think I used the Seargtof State's acknowledgement
of service in 2006, but please check it.

MR GILL: Maybe your Lordship would wish to deeth the first of those point that |
raised first.

MR PATEL: My Lord, can | raise a number of teed?
MR JUSTICE CRANSTON: Yes.

MR PATEL: For the transcript, | think, my Lorgiou said that in reference to the
judgment (Inaudible) there being a decision yolenreid to the January 2008 and
August of 2008; it should be 2009 for both of thdsges.

MR JUSTICE CRANSTON: Sorry, what was that for?
MR PATEL: When your Lordship gave backgrouadhe matter.
MR JUSTICE CRANSTON: Yes.

MR PATEL: You talked about the judicial revidvappening in June 2008 and the
hearing happened in 2008 and then the judge bedhmsech that there wasn't a
decision until, | think you then said, January 2008

MR JUSTICE CRANSTON: That was not the case.
MR PATEL: | think you meant 2009.
MR JUSTICE CRANSTON: Yes.

MR PATEL: Then subsequently, you talked abwben the judgment was handed
down, you said 21 August 2008, again, it shoul@@@9.
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MR JUSTICE CRANSTON: Yes.

MR PATEL: | wonder whether your Lordship wouyldst indicate just to confirm, but
when it comes to the damages you have awardedniamiul detention, are those
figures £4,500 each for the father and the son?

MR JUSTICE CRANSTON: Yes.

MR PATEL: Yes, okay. My Lord, again, | dokftow whether your Lordship is able
to indicate, but are you able to indicate for wpatiods of detention your Lordship is
making that award? Because there was a disputesbetthe two of us as to what the
proper referable detention period should be.

MR JUSTICE CRANSTON: | took the view, as Is@& argument, that you are not
responsible for what the German authorities did.

MR PATEL: | am grateful for that indication.
MR JUSTICE CRANSTON: 1 shall make that cleathe transcript.

On the other point, Mr Gill, | would prefertaink about it, to make any further change
if needs be.

MR GILL: My Lord, certainly. On the point th®¥r Patel has just raised, whilst the
Secretary of State may not in one sense be resperisr what the German authorities
did, as | indicated before, I invited the courttase into account that it was absolutely
foreseeable that they would, in fact, be detainiregfamily and therefore it must have
been a foreseeable consequence of the detention.

MR PATEL: My Lord, | don't want to prolong --

MR JUSTICE CRANSTON: | have made my view clear

MR PATEL: Your Lordship's already made hisigien.

MR JUSTICE CRANSTON: | have made my view clear

MR PATEL: Thank you.

MR JUSTICE CRANSTON: Okay.

MR GILL: My Lord, as regards drawing up an@rth due course.
MR JUSTICE CRANSTON: Could you please do that?

MR GILL: Certainly, there are questions ofergst and so on we can deal with
amongst ourselves.(Pause)
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MR JUSTICE CRANSTON: [ said Mr Gill that | wioiwant to give the family some
time to consider the issue. They have to takel lzdpce and all the rest of it. Could
you discuss how that could be done with Mr Patel?

MR GILL: Yes.

MR PATEL: My Lord, | am grateful. There aked other points that | wish to raise
in terms of consequential orders. The first isr@hation to the time that you are
prepared to give the Secretary of State to effeptoval. In effect, that's what the
family want.

MR JUSTICE CRANSTON: How much do you want?

MR PATEL: We would ask for a period of 28 daysl the reason why we would ask
for that is because there are a number of matteichvweed to be dealt with.

MR GILL: | would be content with 28 days. hirk it is probably going to take some
days to sort these things out.

MR JUSTICE CRANSTON: Yes.

MR PATEL: The second matter, my Lord, is ghti of your Lordship's clarification
of the awards and the time | seek permission tealppn that issue in relation to your
Lordship's award. | say that, with all respectytwur Lordship, it is very difficult to
make an application direct to the judge.

MR JUSTICE CRANSTON: Yes, of course, it happealti the time, Mr Patel, so do
not be embarrassed. As | usually say, | thinkliybave to go elsewhere.

MR PATEL: In which case, could | ask for ad@rthat any extension for the time for
permission is extended to 14 days after the trgtsiy available? Thank you, my
Lord.

MR GILL: That is of course the damages, haoisseeking any appeals on the return?
MR JUSTICE CRANSTON: No, no, I don't think so.

MR GILL: This will help us to sort out the @nd costs to be paid by the Secretary of
State, of course.

MR JUSTICE CRANSTON: Anything more?
MR PATEL: No, my Lord.

MR JUSTICE CRANSTON: Well thank you very munodeed. Thanks to all of you
for your help.
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