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Lord Justice Sedley :

This is the judgment of the court.

1.

Although this is the third occasion on which thegent case has reached this court, it
is a case of some importance and there are gosdmredor its return here. It concerns
the claim to international protection of a sappent the Iranian army who in 1999
deserted rather than continue to lay anti-persommets in a populated part of Iranian
Kurdistan where no state of war existed.

The facts

The appellant, who was born in 1970, carried osttwio years’ military service and
then in 1988 joined up as a regular soldier. In8LA8 was sent to theaBeh area of
Kurdistan, where he was required to plant landmines populated area. Rather than
do this he went absent without leave, but was foand sentenced to 3 months’
imprisonment. On release he was demoted from sergea in September 1999 sent
back to Kurdistan. There he was told that an offisao had been refusing to plant
landmines had been shot and his death blamed odigkurebels. A week later the
appellant was again ordered to plant landminesefdal that to do so might result in
civilian deaths, he deserted and fled to the Untiedydom.

All this has been found as fact and accepted throuigthe proceedings. To it the
following needs to be added. The appellant's ewsdewas that he was required to
plant these devices in roads. He did not know htmgecto the frontier these roads
were: they could have been 3 km or 30 km from ithéugh he gave no detail about
the devices, it has been accepted throughout, enlight of his knowledge of
landmines and his evidence of the risk they posedilians, that these were anti-
personnel and not, or not solely, anti-vehicle desi As the first adjudicator found,
“whatever the position generally, the appellant asieed on the particular occasion
in question to obey an order whose carrying outhdw valid reasons for considering
would result in endangering civilian life.”

There was no state of war or insurgency in Iraramdistan in 1998-9. The AIT
found

“a lack of any specific objective evidence to shivat at this particular time the
Iranian authorities had planted anti-personnel tainds in this region with the
deliberate intent of harming civilians or beingkiess of harming them.”

They also recorded, in reliance on the 2003 Iramdb@ne Monitor Report, that

“During the relevant period: (i) the Iranian goverent, whilst condemning
landmines as inhumane weapons, confirmed thatstused and would go on
using them to protect its borders and to combag draugglers and terrorists; (ii)
areas it had mined included the province of Kuedifthe area referred to by the
appellant); and (iii) there have been civilian @sas in Kurdistan.”

The proceedings
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5. In March 2001 the Home Secretary refused the agpt&dl claim for asylum. He
pointed out that the appellant had not only undtertahis military service but had
thereafter signed on as a regular soldier withaytapparent qualms, and that civilian
deaths were an unfortunate consequence of war vwdiicimot justify desertion. He
also correctly pointed out that desertion out af fer dislike of combat does not make
a soldier a refugee.

6. An appeal to an adjudicator, Mr D.Chandler, in ey 2002 failed on the ground
that, although the appellant’s evidence was cregdill did not disclose a refugee
convention reason for the anticipated persecuti@ut Dr. Storey V-P gave
permission to appeal to this court because of gmaranmt conflict between the
adjudicator’'s acceptance of a well-founded fearpefsecution (albeit not for a
refugee convention reason) and his rejection ofapeellant’'s claim to protection
under article 3 of the European Convention on HuR&ts. With the agreement of
both parties Laws LJ remitted the appeal to the féiTreconsideration without any
express limitation. It came before a panel of thobaired by Dr Storey, which in July
2004 dismissed the appeal on grounds of some caityple

7. The IAT accepted the adjudicator’'s finding that dygpellant had been ordered to
plant mines and had refused because he genuinkdydxt that to do so might lead to
the killing of innocent civilians. But they dismess both the asylum and the human
rights claims on the ground that the orders to Whie appellant objected were not
contrary to either national or international lawe(tmine ban treaty not having been
signed by Iran and the Geneva Conventions depermtiniere being a state of war),
and that the appellant faced no more than condigispment for disobeying orders.

8. Permission to appeal to this court was refusechbyMiT but was granted by Maurice
Kay LJ. Once again with the consent of the paritéard LJ in January 2005 allowed
the appeal and remitted the case for reconsiderdijo what was now the AIT.
Although the court’s order is unqualified, the agteeasons for it were noted by the
AlT:

The consent order is in the following terms:

“The Secretary of State agrees that the IAT errethw and that this
appeal should be allowed and the case remitted tdifferently
constituted IAT, on the basis that:

(@) In the Court of Appeal judgment_in Krotov v $5A4004] EWCA
Civ 69; [2004] INLR 304, the Court (at §38) indiedt that courts
must consider, when assessing such claims underrdéheee
Convention, whether the appellant is or may be uiez on a
sufficiently widespread basis to act in breach le# basic rules of
human conduct generally recognised by the inteomati community’
(851);

(b) However, the IAT only considered the differantd separate
guestion whether the actions the appellant wasredi¢o undertake
were lawful under international law;

(c) Further the Court indicated that, in times a&fgoe, those ‘basic
rules of human conduct generally recognised by ititernational
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community’ would find their reflection in internatial human rights
law rather than international humanitarian law:

‘... human rights really concern rights enjoyed blyatlall times, whereas
humanitarian rules concern rights which protectiviisiials in armed
conflicts. Most Conventions and other documentsckvtprovide for the
protection of human rights (a) include a far widariety of rights than the
rights to protection from murder, torture and degton internationally
recognised as set out above; (b) in any event coms@feguards which
exclude or modify the application of such rightstime of war and armed
conflict’ [Krotov, §38]

(d) The IAT decided that in the present case tlvess no armed
conflict. As a result, they should have consideted position of a
deserter in times of peace.

(e) However, the IAT has only considered the pmsiiih relation to

international humanitarian law (i.e. the laws of mvabut has

completely failed to consider the position undeidér) international

law norms, and failed to ask itself the questiamtified by the Court
of Appeal in 8837, 38 and 51 of the judgment int6vmamely:

i) What are the ‘basic rules of human conduct gatgrecognised
by the international community’ in times of peacasdd on an
analysis of the relevant international human rightsms?; and/or

if) How far do the ‘basic rules of human condugbpdicable in times
of conflict and identified by the Court of Appealiis judgment of
Krotov apply in times of peace?”

9. From these reasons the AIT (C.M.G. Ockleton D-R] Eshun and SI1J Grubb)
deduced their remit:

The order makes clear that the scope of this rederation is
limited in, at least, two respects. First, it estricted to the
appellant’s claim to be a refugee under the 195av€mation.
The appellant’'s human rights claim is no longerissue.
Second, the IAT’s finding that the appellant was ermyaged in
war or an internal armed conflict stands and owmceon is with
what, if any, are the applicable provisions of intgional law
which apply in their absence.

They noted that they had heard no argument baseabdeo@ualification Directive in
relation to humanitarian protection going beyond thfugee convention. The claim
was now a pure asylum claim

10.  The AIT concluded that the original adjudicator, Minandler, had made no error of
law and that his determination should stand. Ndisténding a carefully considered
refusal by the AIT, Maurice Kay LJ gave permissiorbring this appeal. He wrote:
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11.

12.

13.

14.

“The ‘war and peace’ points merit the consideratdrthis court because the
appeal has a real (as opposed to a merely fangfagpect of success, and
notwithstanding that this will be the third tim@imd the block’ for this case.”

The “war and peace” argument forms the centrahipdf the argument now advanced
by Frances Webber for the appellant and resistedliby Eicke for the Home
Secretary. It is, in a word, that the irreduciblenimum of civilised conduct cannot,
or should not, be lower in peace than in war, dwad it is his acknowledged refusal to
go below that minimum that makes the appellanfuges.

In a closely reasoned and impressive decision tchwé summary cannot do justice,
the AIT

(a) noted the evidential position set out in paragréapibove;

(b) reminded itself of the seminal passage in Lord Barg's speech iSepet and
Bulbul [2003] UKHL 15, 88 (see below);

(c) noted that neither the second nor the third limbthe$ formulation was
presently engaged,;

(d) held that on the known facts the first limb was @ogaged either; and
(e) rejected, after extensive and detailed consideragomulti-layered argument

that, even if this was so, what the appellant hadnbrequired to do was
contrary to international law.

The issues

Although her grounds, and therefore Mr Eicke’s cese to them, put the case rather
differently, Ms Webber's argument before this cobds been in essence that,
accepting that conscientious objection alone dot®ntitle a soldier to international
protection as a refugee, the contrary contentiah @hsoldier is entitled only to refuse
to commit war crimes and crimes against humanityungustifiably narrow: the
soldier’s right of refusal, and the entitlement itdernational protection which it
attracts, extends (at least in peacetime) to otderesmmit any human rights violation
of sufficient seriousness. Such a level of serieasns reached where, as here, the
order would breach international humanitarian lagrent to be given in the course of
an armed conflict, because the protection giveaitiians in peacetime by art. 6 of
the ICCPR cannot be weaker than that accordeceta th war.

Mr Eicke’s contention, again in short form, is thdtether or not the planting of these
landmines would have been a crime in time of waomething which he does not
necessarily accept — the material protection ofliahs in peacetime is against
atrocities and gross violations of human rightse ™etting of these devices, he
submits, while deplorable and while now a crimiotience in UK law, cannot be so
characterised. Iran had neither signed the Ottawavénhtion outlawing anti-
personnel landmines nor legislated domesticallyirsgathem, and no norm of
customary international law forbids their use.
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Recklessness and intent

15.

16.

17.

It is first necessary to say something about theestf mind to be imputed to those
responsible for sowing anti-personnel devices ipuytated areas in peacetime. We
have noted above the finding that there was noeexe of lethal intent or of
recklessness. Ms Webber submits that this flieshan face of reality. Mr Eicke
submits that in international law recklessnessimagy event no bearing: what matter
are policy and intent. Assuming for the present tdre can marginalise recklessness
in this context, a factual conclusion on policy antént cannot in our judgment be
reached without looking objectively at the natuféhese devices.

The seeding of terrain with anti-personnel explestevices is one of the most
vicious tactics in modern warfare and — what ismmbymeans the same thing — in state
security. Whatever military or security justificani or excuse may have existed for
sowing them, both during and for decades followtimgy end of the situation in which
they have been deployed these devices, unlessougigr marked and fenced, will
randomly kill and maim uninvolved civilians, a higitoportion of them children.
Detecting and neutralising them is the work of esdlpainstaking and dangerous
years.

There was abundant evidence of this before tharnah even if it were not a matter
of judicial notice. The preamble to the Ottawa Gamtion itself records that the states
parties are

“determined to put an end to the suffering and ali®s$ caused by anti-personnel
mines, that kill or maim hundreds of people evemsely mostly innocent and
defenceless civilians and especially children, miasteconomic development and
reconstruction, inhibit the repatriation of refugeand internally displaced
persons, and have other severe consequences ferafta emplacement”.

By its first article, each state party
“‘undertakes never under any circumstances (a)d¢@ns-personnel mines...”

The International Committee of the Red Cross inagomreport, issued in 1996, on

the military use and effectiveness of anti-persbnmees said:
1. It is now becoming generally accepted that teldis mine
contamination problem is reaching crisis point.e THS State
Department has estimated the number of unclearetirimes
around the world to be 84 million in 64 countrieBhe United
Nations projects that if the use of mines were [op
immediately it would take 1,100 years and $33 dnilldollars
to clear, at current rates, those already in pladde list of
mine- infested States reads like the history oéméconflicts:
Angola, Afghanistan, Bosnia-Herzegovina, CamboGiaatia,
Ethiopia, Iraq, Mozambique, Rwanda, Somalia, Sudad
Yugoslavia. Each year 2-5 million new mines aré¢ iputhe
ground, adding to “one of the most widespread aledind long-
lasting forms of pollution” the world has ever know
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18.

19.

2. These weapons currently claim some 2,000 vicimsonth,
and over the last 50 years have probably inflicteate death
and injury than nuclear and chemical weapons coatbin
Landmines, which were originally conceived to caurihe use
of tanks and other armoured vehicles, have beamasmgly
designed to target human beings. Anti-personnél) (lines
have become the weapons of choice for parties wedoin
guerrilla-type operations and internal conflicts they are
cheap, easy to lay and highly effective in killiagd maiming
human beings.

3. Landmines differ from most weapons, which hawebe
aimed and fired. Once they have been laid, mines a
completely indiscriminate in their action. Unledsared, they
continue to have the potential to kill and maimdaafter the
warring parties they targeted have ceased fightifige United
Nations has reckoned that landmines are at leadint®s more
likely to kill or injure a civilian after a conflicthan a
combatant during hostilities. They are also loagfihg. No
estimate has been given for the “life” of a minewever,
mines laid in Libya and Europe during World Warate still
active and causing casualties over 50 years latéodern
plastic-cased mines, which are stable and watefpaoe likely
to remain a hazard for many decades.

4. The main characteristic of a mine is that ilésigned to be
victim activated,...

The ICRC recorded that the want of evidence thgtgmvernment had tried to reduce
the lethality of AP mines indicated that “this egsi&e capacity to injure is a matter of
deliberate design”, and concluded:
“The limited military utility of AP mines is far dweighed by the appalling
humanitarian consequences of their use in actuaflicts. On this basis
their prohibition and elimination should be pursweda matter of utmost
urgency by governments and the entire internatiooaimunity.”

While these facts might be regarded as going t&lessness, they might more
cogently be regarded as consequences as ineluciaih®se of shouting “Fire!” in a
crowded theatre. They mean, in our judgment, thgbae who, and any state which,
sows unmarked anti-personnel mines in terrain fedmch civilians are not excluded
is responsible for the deaths and injuries whict mesult. With great respect to the
approach of the AIT, it seems to us nothing togbant that there is no independent
evidence of intent to kill: the concealed plantofgnti-personnel devices in a path or
highway is by itself compelling evidence of eithetent to kill and maim at random
or, at lowest, of recklessness towards the takfriguman life. This is the point from
which we therefore start.

It is also the point at which the Ottawa Conventarves, although in relation to
states rather than to individuals. By signing aattfying the Convention, some three-
quarters of the world’s states have unconditionediyudiated the use of landmines,
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20.

21.

22.

making no exception for military necessity. The tddi Kingdom’s Landmines Act
1998 criminalises (save for a limited defence basegersonal ignorance) the use of
landmines by anyone within the United Kingdom anpdUkK nationals anywhere in
the world. But neither of these, we accept, canedirectly to the appellant’s aid: he
is neither a state nor a state decision-maker i aitizen.

It is encouraging that the Ottawa Convention whallowed the ICRC report, albeit
not universally ratified, appears to have had paibke effects. The International
Campaign to Ban Landmines reported in 2005:

“One of the most significant achievements of thed®IBan Treaty has been
the degree to which any use of anti-personnel miyeany actor has been
stigmatised throughout the world. Use of anti-pers mines, especially
by governments, has become a rare phenomenon,r rédtlae the
devastatingly common occurrence witnessed decade @gdcade from the
mid-20" century onward.”

This is likely to mean that new cases like the nésppellant’s will be rare; but the
acts in which he refused to take part were peretriaa 1999 by a state which had, as it
still has, refused to sign the Convention.

International morality

The materiality of the international instruments Ms Webber's argument is,
however, not as sources of hard law. She relieshem, and on other persuasive
material, to make good her submission that by 1988 almost universal
condemnation of anti-personnel landmines had pldabed use in the category of
atrocities or of gross abuse of the human rigHiféoand bodily integrity. Her case,
accepting that international humanitarian law isnfally confined to situations of
armed conflict, is that by the end of thé"a@entury international human rights law
had recognised that a state which in peacetimepwegmred randomly to kill or maim
its own citizens might be guilty of systematic abw$ human rights, and international
refugee law had accepted that individuals who exfu® obey their state’s orders to
commit abuses of such gravity were entitled torim@gonal protection.

Mr Eicke has presented the Home Secretary’s paositicthis regard with care and
tact. The Home Secretary has not sought to sudbastthe use of anti-personnel
landmines is, or by 1999 was, either morally oritamilly defensible. The United
Kingdom was among the first signatories of the @é&onvention and immediately
backed its international commitment by passinglthedmines Act 1998. Nor has it
been any part of Mr Eicke’s brief to defend theiges and practices of the state of
Iran. He has restricted his case to these propasitifirst, that there is no necessary
transposition of the illegality of the random ugdamdmines from situations of armed
conflict, where international humanitarian law héavrestricts their use, to
peacetime, where international humanitarian lawr@slirect application; secondly,
that Iran is not a party to the Ottawa Conventibirdly, that as a sovereign state it
has taken the stance that these devices were tanlaig security measure against
incursions by drug-smugglers and terrorists, ant ananeans of intimidating the
civilian population.
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The standard of abuse

23. Mr Eicke nevertheless accepts that a point may cam&hich the systematic and
indiscriminate use by a state of lethal weaponsnaganarmed civilians constitutes a
gross abuse of human rights and an atrocity. BunsincesStreletz and others v
Germany(2001) 33 EHRR 31, where the use by the German DPmtio Republic of
landmines coupled with a shoot-to-kill policy os ftontier was placed in this class
by the European Court of Human Rights; and whileteepts thabtreletzdoes not
set a fixed standard, he contends that the presesat is not in the same class. Ms
Webber contends that, in kind if not in degreés.it

24. The argument has assumed this relatively narrowesbecause the parties agree that
the material test is to be found in the decisiointhe Court of Appeal and the House
of Lords inSepet and BulbyP003] UKHL 15.

25.  Sepetconcerned draft evasion, but in the leading spéect Bingham, at 88, made
this wider observation:

“There is compelling support for the view that gde status should be accorded
to one who has refused to undertake compulsoryamjliservice on the grounds
that such service would or might require him to cabatrocities or gross human
rights abuses, or participate in a conflict condedhrby the international
community, or where refusal to serve would earnsg§o excessive or
disproportionate punishment.”

It is on the first limb of this formulation — a négement to participate in atrocities or
gross human rights abuses — that Ms Webber foumdsdse.

26. Laws LJ in this court (whose decision their Lorgshupheld) put it this way (at
861):

“...it is plain (indeed uncontentious) that there arecumstances in which a
conscientious objector may rightly claim that phnient for draft evasion would
amount to persecution: where the military servwavhich he is called involves
acts, with which he may be associated, which argraoy to the basic rules of
human conduct...”

Jonathan Parker LJ (at 8152) adopted ProfessoiGaogwin-Gill's formulation that
“to oblige a person to commit, or be accessoryotoparticipate in ... serious
violations of human rights of others, is in itseltompatible with that person’s
basic human right to respect for dignity, integatyd identity”

although he rejected (as we would) Professor Goodwil's rider that conscientious
objection rather than the risk of involvement was overarching principle.

27.  In support of his opinion in the House of Lordsrddingham cited the Canadian
Federal Court’s decision iZolfagharkhani v Canad41993] 3 FC 540, a case
concerning an Iranian soldier’s refusal to partatgpin chemical warfare against the
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28.

29.

30.

Kurds. MacGuigan J, upholding the soldier’'s asylclaim, held not only that there
was a “total revulsion of the international comniynio all forms of chemical

warfare” but that such warfare was now contrargustomary international law. In
the present case, given among other things thesakfof states including China,
Russia and the US to sign the Ottawa Convention\Wdbber realistically stops short
of asserting the same in relation to anti-personmiees.

We agree with the AIT that there is neither a rolecustomary international law

forbidding the use of these weapons nor any simgading across into peacetime of
the restrictions placed on their use in warfarartgrnational humanitarian law. But

this does not necessarily render either body of ita@evant to the argument from

human rights to whicsepepoints.

Customary international law

So far as concerns customary international law, \Wisbber is in our judgment
entitled to rely on certain important aspects ef @ttawa Convention. Three-quarters
of the world’s states have signed and ratifiedit.those who have not, the United
States in 1998 set out its condemnation of ansqrarel landmines, recognising them
as the cause of a ‘global humanitarian crisis’e&gd in the fact that whereas at the
start of the 28 century 90% of wartime casualties were soldieystHe end of the
century 90% were civilians, and undertaking that t/§ would sign the Convention
by 2006 “if we succeed in identifying and fieldisgitable alternatives to our APL
and mixed anti-tank systems by that date”. Iramada in 2005 to have stopped using
or making landmines and to be against the useewh tlbut war in and occupation of
two countries bordering Iran are not conduciverém ljoining the Mine Ban Treaty”.
No state, in short, appears since 1998 to haveestad the arbitrary and unjustifiable
effects of anti-personnel landmines or to have aded any but a temporary
pragmatic reason for not repudiating their usethla situation Ms Webber is in our
view right to describe the outlawing of such weapa@s an emerging norm of
international law.

International humanitarian law: the law of war

International humanitarian law, as the AIT noted @as Mr Eicke accepts, requires
belligerents to minimise collateral harm to ciuil& In particular common article 3 of
the four 1949 Geneva Conventions on the Law of Arr@®nflict unconditionally
prohibits violence to the life and person of nomb@atants. There is no doubt in our
minds that any belligerent state or group which samd leaves unmarked anti-
personnel landmines in a populated area violates ftmdamental rule of human
conduct. That it forms part of the law of war pretgedirect reliance on it in a case
like the present; but it does not follow, as th& Aleld it did, that any reliance on it
for present purposes “must fail”. Ms Webber igl gititled to ask, as she does, why
civilians should be entitled to expect less legaltgction in time of peace than they
would have if there were a war on.
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31.

32.

It is a question to which Mr Eicke has been ablefter no answer of principle. His
answer, like that of the AIT, is that for betterfor worse the law of war and the law
of peace have not marched in step. But the quegirons is whether, in determining
what the law of peace is in this context, the ldwwvar has at least an analogical
bearing. We see no reason why it should not, anglg@od reasons why it should. So
did the International Court of Justice in fierfu Channektase (ICJ Reports, 1949, 4)
when it held that it was incumbent on a governmvmth laid mines in its territorial
waters to warn foreign shipping of their presence.

“Such obligations are based, not on the Hague Guiore of 1907, no. VIII,
which is applicable in time of war, but on certgjeneral and well-recognised
principles, namely elementary considerations of &ity, even more exacting in
peace than in war ...."

In Krotov v Home Secretarj2004] EWCA Civ 69 this court had to consider the
asylum claim of a deserter from the Russian armyosehobjection was to

participating in the war in Chechnya. Remitting tlvase to the AIT for

redetermination, the court held that the prospdctpunishment for a genuine

conscientious refusal to participate in inhumands avas sufficient to attract

international protection as a refugee. Followingllaminating consideration of some
of the principal sources of international humamatailaw, Potter LJ concluded:

37. In my view, the crimes listed above, if comedtton a systematic basis
as an aspect of deliberate policy or as a resuffadial indifference to the
widespread actions of a brutal military, qualifyaads contrary to the basic
rules of human conduct in respect of which punishinfer a refusal to
participate will constitute persecution within thebit of the Convention
relating to the Status of Refugees (1951).

38. It is in my view preferable to refer in thisntext to “basic rules of
human conduct” or “humanitarian norms” rather tharfabuse of human
rights”, at least unless accompanied by the epitlgbss”. cf the
observations of Lord Bingham quoted above. Thaesause human rights
really concern rights enjoyed by all at all timefiereas humanitarian rules
concern rights which protect individuals in armednfticts. Most
Conventions and other documents which provide Fa& protection of
human rights (a) include a far wider variety ofhtig than the rights to
protection from murder, torture and degradatioermationally recognised
as set out above; (b) in any event, contain safeguahich exclude or
modify the application of such rights in time ofmand armed conflict: see
generally the approach set outDetter, The Law of Wag"® ed (2000) pp
160-163.

Human rights: the law of peace

33.

It is therefore on the normative corpus of humahts law, set in the foregoing
context, that the argument for the appellant cornesst. Ms Webber founds first and
foremost upon the International Covenant on Cividd aPolitical Rights (1966),

regarded as the binding version of the 1948 Unaldeeclaration of Human Rights
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35.

and adopted by effectively all the world’s statiean signed it in 1968 and ratified it
in 1975. By article 6 it provides:

(1) Every human being has the inherent right to lifeisTright shall be
protected by law. No one shall be arbitrarily degd of his life.

Article 7 forbids cruel or inhuman treatment.

The protection afforded by article 7 is uncondiibnAny permissible exceptions to
article 6 (apart from the death penalty, which #necle goes on to provide for) are
wrapped up in the word “arbitrarily”. Despite sordescussion in the course of
argument about what this entaffédit seems to us sufficient for present purposes to
find, as we do, that few things could be more aabjtthan the death or maiming of a
civilian, very probably a child, by the accidend@&tonation of an anti-personnel mine.
It appears to us nothing to the point that the devnay have been laid with the
intention of blowing up drug-smugglers or terragigtor reasons given earlier in this
judgment, any such intent is swallowed up in whay aational person would
appreciate was the continuing random and deadlyreaif the device. To plead a
want of lethal intent is no more relevant or acabj# in such a situation than it would
be on firing a gun into a crowd. Marked and fencedefields may afford evidence of
an absence of general lethal intent, but the ecigléere is directly to the contrary.

It follows, in our judgment, that the order giveo the appellant to plant anti-
personnel mines in roadways was an order to comangtave violation of human
rights. If it is necessary to characterise suclokation as gross before it can rank as a
sufficient breach to attract refugee protection,waild so characterise it. We would
also characterise it, even in the absence of mdulleaths or maimings, as an
atrocity. We do not take this course lightly. Oraa ceadily recognise that there are
denials of human rights — for example gaoling sameefor debt (see ICCPR article
11) or restricting their freedom of movement (detit2) — which will not ordinarily
come anywhere near this class. We are also prepagegtept that there may be right-
to-life cases which fall short of the “gross viadel’ category — for example (see
Keenan v United Kingdon{2001) 33 EHRR 38Ergi v Turkey(ECtHR 28.7.98))
where the state has allowed or caused life to &teblpneglect. But, as the courts have
repeatedly recognised, no right is more fundamehtal the right to life, and a state
which embarks on a course which is bound soonéater, save by pure chance, to
rob innocent people of that right without any jfistition beyond the state’s perceived
self-interest is in our judgment - and, we sayhveibme confidence, in the judgment
of the community of nations - committing a gravedwh of human rights.

M We were shown in particular a helpful commentamythe ICCPR by Dr Manfred Nowak, which deduced
from the travaux préparatoireshat the word “arbitrarily” had been agreed uponpreference to a more
detailed qualification, as indicating such factassunlawfulness, injustice, capriciousness andasomableness
in the taking of life. Article 2 of the European @@ntion on Human Rights, by contrast, spells outimber of
specific inroads into the right.
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Policy and system

Mr Eicke submits that, even if this is so, morenseded: the breach must be
widespread or systemic, not isolated or locali§ttkeletz he points out correctly, was
such a case. IKrotov Potter LJ at 837 (quoted earlier in this judgmestt@ssed the
need for crimes to be “committed on a systemicsbasian aspect of deliberate policy
or as a result of official indifference to the wegeead actions of a brutal military”
before they can rank as acts contrary to the vaks of human conduct and so found
a conscientious objection to particular militaryvsee.

This is right, but it was said in the context ofarefully drawn distinction between
the law of war (which was wha#trotov concerned) and the law of peace, which is at
issue here. Where Mr Eicke is entitled, as we Heald, to rely on the distinction in
order to block a simple transposition of principfesm wartime to peacetime, Ms
Webber, it seems to us, is equally entitled to oglyit to prevent the importation into
the law of peace of restrictions apposite to thedéwar. The restriction relied on by
Mr Eicke reflects the fact that the occurrencetodaties in war is often the result of
individual or local indiscipline, so that more — fexample policy or system — is
required if an objector is to be able to rely os jpotential involvement in such abuses
to secure international protection. But that htkelif any bearing where, as here, the
objector is a military specialist who has twice meerdered to carry out such
atrocities. Moreover, the evidence is clearly iatile of policy and system: nothing
known to the tribunal or to us suggests that thes & one-off enterprise by a local
commander, and the statement made a few yearsdlatesin strongly suggests that it
was not.

Article 1F: refoulement of offenders.

None of the foregoing reasoning touches on an iggueh featured quite prominently
in the earlier stages of this case — the possilaleemnality of article 1F of the refugee
convention, which excludes international criminfaésn protection. It reads:

The provisions of this Convention shall not apmyanhy person with
respect to whom there are serious reasons foraenmsy that:

() he has committed a crime against peace, a fWwae,cor a crime
against humanity, as defined in the internationatruments drawn
up to make provision in respect of such crimes;

(b) he has committed a serious non-political croutside the country
of refuge prior to his admission to that countryaaefugee;

(c) he has been guilty of acts contrary to the psepand principles of
the United Nations.

There is a superficial attraction in making theitl@rhent to protection an exact
counterpart of the exclusion, so that only an imhial who has sought asylum in
order to avoid breaching article 1F can succeed olaim based on conscientious
objection. But there is no foundation in law oritépr this, and Mr Eicke has not
pressed the argument. In the end it is common grdliat, while such an individual
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can expect to succeed in an asylum claim, refugatissis not limited to such
persons. Where the limits lie is the question weereddressed above.

Conclusion

In our judgment, on the limited facts before thbunal, this appellant was entitled to
succeed in his claim for international protectitins common ground that, once it is
established that the individual concerned has teberather than commit a
sufficiently grave abuse of human rights, whateyasnishment or reprisal

consequently faces him will establish a well-foushdear of persecution for reasons
of political opinion.

For the reasons we have given, we hold that whsiaibpellant was seeking to avoid
by deserting was the commission of what this cqurdnd civilised opinion
worldwide recognises as an atrocity and a grostatem of human rights — the
unmarked planting of anti-personnel mines in roasksd by innocent civilians. He is
consequently entitled to asylum, and his appeardaugly succeeds.



