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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

1. This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

2. The applicant, who claims to be a citizen of CHIRRC), arrived in Australia on [date
deleted under s.431(2) of thigration Act 1958s this information may identify the
applicant] April 2009 and applied to the Departmaitimmigration and Citizenship for
a Protection (Class XA) visa [in] June 2010. Thkegate decided to refuse to grant the
visa [in] October 2010 and notified the applicahth® decision and his review rights
by letter dated [on the same date].

3. The delegate refused the visa application on tleslhatthe applicant is not a person
to whom Australia has protection obligations unitier Refugees Convention.

4.  The applicant applied to the Tribunal [in] NovemB&d.0 for review of the delegate’s
decision.

5. The Tribunal finds that the delegate’s decisioandRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tqgplicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6. Under s65(1) a visa may be granted only if theslenimaker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

7.  Section 36(2)(a) of the Act provides that a craarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausi&ld whom the Minister is satisfied
Australia has protection obligations under the 1@5hvention Relating to the Status
of Refugees as amended by the 1967 Protocol Reglatithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

8.  Further criteria for the grant of a Protection &3l&XA) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

9. Australia is a party to the Refugees Conventiongarterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
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outside the country of his former habitual residgng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabGhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225MIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents
S152/20032004) 222 CLR 1 andpplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention diefin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dehiaatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court hasl@&xed that persecution may be
directed against a person as an individual orragmber of a group. The persecution
must have an official quality, in the sense that dfficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliayay be enough that the
government has failed or is unable to protect g@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persasutdowever the motivation need not
be one of enmity, malignity or other antipathy toslsathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of theepsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,gergon for multiple
motivations will not satisfy the relevant test .sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
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person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

19.

20.

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal
also has had regard to the material referred thardelegate’s decision, and other
material available to it from a range of sources.

In his application, the applicant stated as follows

My name is [applicant name]. | am of Korean ethgiand was born in the Jilin
Province in china. My grandfather was born in Koiga fled Korea in 1944 when
the Japanese invaded our country. Based on mycéthhalways considered myself
to be Korean rather than Chinese.

China is governed by the Han ethnic group. AlthotighChinese government claims
it treats minorities equally, the Koran minoritydhina are discriminated against by
both the government and Chinese society. Growingeigvere forced to learn and
use Chinese. Local officials bullied and alienaisn many occasions. The
unemployment rate amongst Koreans is very hightaaéscriminatory hiring
practices. The Chinese government does nothingpgotke discrimination against
Koreans.

The Korean population in Yanbian Korean AutonomBrefecture has had dramatic
negative growth since 1996. The percentage of Kopegulation in the prefecture
has dropped from 62.01% in 1952 to its currentlle?88.55%. Koreans will lose
their autonomy when the population drops under 352ording to Chinese law.
Based on what happened in Tibet and the Xinhiaoglpewe Koreans have learned
that minorities in China are not treated equallg ewe are afraid of what will happen
to us when we lose our autonomy.

The Chinese authorities block freedom of informatibhere was no report in the
Chinese media about the massacre of many innottetdrgs during the 1989
Tiananmen prodemocracy movement. | was a high $aodent during the massacre
and | believed it was unjustified.



| was politically opposed to the Chinese governnasntihere was no freedom of
expression in China. | believe that the Chineseeguwent should accommodate
Democratic People’s Republic of Korea (DPRK) rekgbecause of their
predicament in their home country.

| had regular meetings with my Korean friends inalhwe talked about the plight of
DPRK refugees and the human rights situation im&hAll of us felt we were being
discriminated against by the Chinese governmenta@oer Korean ethnicity. The
members of our group, including myself, were athacin helping DPRK refugees.
As well, we also expressed our political opinioegarding the discrimination against
Koreans in China and the problems facing DPRK reéisgon the internet.

| travelled to DPRK in August of 2003. During mysitimy tour guide did not allow
me to visit the poor areas. However, | still marthggesee Koreans who lived in
extreme poverty and struggled to survive. | alawdlled to the Republic of Korea
(ROK) in 2007 and was shocked to see the hugerdifte in the standard of living
between the two countries. It had a great impachygibelief about the idealism of
communist countries.

My first contact with DPRK refugees was in 2004.tl¢ time | had a friend, [name],
who worked in the visa office of the Yanbian Pul8ecurity Bureau. | had another
friend, [name], who worked in the Foreign Affair$fiCe at the PSB. | met [Mr A],
who is a Korean priest, through my police frierfisme Korean priests, such as [Mr
A], are sympathetic with the plight of DPRK refugefMr A] was authorised by the
Red Cross to look for lost relatives in DPRK ondlébf Koreans in China. He gave
us some old photographs, books of family treestesddand names. We then
authorised a young man from DRPK to locate the imgselatives. Once their
identity was confirmed he would then contact usite Chinese mobile phone that
we gave him.

As the ROK government announced that it would acP&RK refugees, we were
able to help refugees cross the Chinese bordere ey crossed into China we
helped the refugees stay in Yanji and then thegweranged to travel to Thailand
and be accepted into a local refugee camp theter tleey would apply to reside in
the ROK or America.

The first refugee border crossing | assisted wisis wm November of 2004. The river
along the Chinese and DPRK border was very shalloanly took the refugees 3



minutes to cross the border during the night. Tinaae also no check point on the
Chinese side of the border. There were two malgbatoccasion who were brothers.
One was named [Mr B] and the other was named [Mt €4n provide further details
if requested. The DPRK boy we hired had alreadydafithe DPRK soldiers. We
avoided the guard patrols and picked up the twehlers. Then we drove the brothers
to Yanji and placed them in a rented apartmentirédnhouse keeper would come
and look after them. They also learned Chinese ffdhprograms.

In the meantime, | bought fake Chinese identitylsdor the brothers.

My police friend issued genuine Chinese passportthem under the names in the
fake ID cards that | had provided. After the susaafsthe first mission. | completed
an additional 8 missions in which | helped DPRKuggfes cross into China.

Unfortunately, in 2008 the activities of my politeend, who worked in the foreign
Affairs Office, were discovered by the Chinese autles. She was dismissed by the
PSB and shortly thereafter my friend in the visacefwas detained by the Chinese
Police and Security Bureau.

During one night in March of 2008, several poli¢gcers raided my home and took
me to [name] police station where | was detaindgkyTtook me into a small
interview room. During my interrogation they samey knew everything that | had
done. They asked me about my political meetingd,catails of the DPRK refugees
that | had helped, and my friends who worked ferBtolice. They threaten to put me
into jail for 3-5 years if | did not cooperate. as/very scared during this entire
incident. | was afraid for my safety and that | webbe sent to prison.

My family helped arrange for my release through faamily connections and by
paying 30 000 RMB. Before | was let go | was fortedign a written promise that |
would never again attend political meetings foph2PRK refugees in the future.

Chinese authorities have never acknowledged DPRIgees. Instead, they have
cracked down on refugee border crossing activitiegike people from other
countries, DRPK refugees cannot travel to othentraes in a normal way. As well,
they flee their own country not only to avoid biytalitical oppression but also to
survive.
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In China it is illegal to assist DPRK refugees. Rpfes who are deported face long
jail sentences.

They may also be sentenced to death, if they amedfguilty of treason

The reason | fled from China was to avoid the p@ltoppression from the Chinese
government due to my Korean ethnicity and my pmditactivity in helping DPRK
refugees. | decided to flee to another country wingrcourse finished. At the end of
my studies | learned that Australia grants protectiisas to people in my situation.
Therefore, | have directed to apply for a protectisa in Australia.

| am not able to return to DPRK which | consideb&éomy own country. If | am
forced to return to China, then | am afraid thaill be imprisoned by the Chinese
authorities because of my past political activityare | helped DPRK refugees. | am
also afraid of the discrimination against me by@enese government and by
Chinese society because of my Korean ethnicity.

The applicant appeared before the Tribunal [in]reaky 2011 to give evidence and present
arguments. The Tribunal hearing was conducted thihassistance of an interpreter in the
Korean and English languages.

The applicant was represented in relation to thieeveby his registered migration agent. The
representative attended the Tribunal hearing.

The applicant indicated that he may not be ablentterstand the Korean interpreter. The
applicant stated there was information that washmese terminology and the Korean
interpreter may not be able to understand. Thei@ylindicated he may not know if he was
using Chinese terminology. The Tribunal indicateel Korean interpreter would be able to
tell if he used a word she did not know. The advfgedno spoke Mandarin) was also invited
to comment on the interpretation if he was ablédo.

The applicant stated he arrived in Australia [igrih2009. He stated his adviser translated
his Mandarin statement into English. He read th@iegtion and statement back to him in
Mandarin and he thought it was correct.

The applicant stated he lived in Yan;ji from birtiitithe came to Australia. He had lived at
this last address for around 14 years.

The applicant stated he could not go back to Chetause he was afraid of being harmed
because of political issues. He stated he was abmeaf a political organisation named the
prosperity and freedom of our ethnicity and theanigation had helped people in Korea. He
stated the situation in China was very strict beeatie Chinese government did not accept
refugees from North Korea and many Chinese whadmadan backgrounds were
discriminated against in Yangbian.

The applicant confirmed he had travelled to Nortrd& in August 2003. He stated he went
to Rajin which was the name of a province in Ndttrea. He got there without a visa but
needed a pass certificate. He stated he followtedrésst company named [agency deleted:
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S.431(2)]. He stated Rajin town was close to Yaaglsio if he had a pass certificate he could
visit and temporarily live there. He stated he tadbkus and crossed the border between Yanji
and Hoonchoon. In Hoonchoon there was an immigraiftice of China. He crossed the
border line and entered North Korea and from tleet to Rajin. He stated his documents
were checked by the Koreans on the border at thagnation office. He stated he crossed

by land and there was no water. He stated he veas tr 4 days. The Tribunal put to him
that in his application he said he was there f& day. He stated that was not true.

The applicant stated it was not difficult for pemfilom Yangbian to visit Rajin and a pass
certificate was enough.

The applicant stated he first had contact with Nétrean refugees in November 2004. He
stated in November 2004 he went to Hoonchoon aoddit refugees to Yanji. He stated he
did not help people cross the river. He statedetiesre two brothers. He stated he knew
about the refugees because at least 20 000 toB@&® in Yangbian. He stated he became
involved after the Korean Church asked him to d@lie Tribunal asked where they passed
the border line. He stated [town deleted: s.431(2¢] stated there was a river and the width
was about 2 metres. He stated he could not remetimde&rame, but the river went to the
Tooman River. He stated he helped them go to Asamer South Korea via a third country.
He stated usually they went into South Korea viatB&ast Asian countries such as
Thailand or Vietnam. He stated the most populatiniison was South Korea and in South
East Asia, Thailand. He stated in July 2004 SouileK took North Koreans who were in
Thailand.

The Tribunal asked if he could talk about the tgprefugee from North Korea. He then gave
a physical description of a thin person. The Tradundicated that a large majority of North
Korean refugees were made up of a particular pefduam applicant asked if the Tribunal was
referring to the ethnicity or to their looks. Thabunal said no. The Tribunal then asked if
the two brothers were typical refugees from Nortrééans and if so, why. He stated if you
looked at them, you could see they were from NKdhea. He stated in total he had helped
13 to 14 people. After much discussion, he statéldeopeople he remembered, 6 were men
and 4 female. He also stated he was not surehfilhelped 13 to 14 people. He stated he
helped them after the Red Cross and the KoreancGlasked him to do it. The Tribunal put
to him he had helped more men than women, didréfigict the North Korean refugee
population. He stated he did not know. The Tribynalto him it had studied who was the
typical refugee from North Korea. The applicant waable to describe that person. He
stated in 2008 China hosted the Olympic Games ramd 2007 the monitoring of refugees
from North Korea became strict. The Tribunal dieglchim back to the question. He stated he
could not understand. The Tribunal asked what beght the Tribunal meant by the word
typical. He said by looks or dress. The Tribundltouhim that there was a certain percentage
of people coming out of North Korea with the sarharacteristic. He stated he did not
understand. He then stated he thought he had sepratith the interpreter. The Tribunal put
to him that it seemed that he did not know whatTthkunal was talking about and he was
unable to describe the typical refugee from Nortrg@. The Tribunal put to him that there
was one characteristic that seemed to dominateTfibanal put to him that it seemed he
was trying to answer the question the best wayhbatould but he did not know the answer.
He then stated he could not understand what thmiial was saying. The Tribunal asked
why he could not understand. He stated he thodnghTtibunal meant ‘political’ when it
stated ‘typical’ The Tribunal put to him that phyeslly, there was a characteristic he was not
stating. He then stated they were short and the& colour was dark. The Tribunal asked
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how else he would describe them. He stated theg thén. The Tribunal then stated on its
information the typical refugee was a female. Haest he did not think so. The Tribunal put
to him that women made up about 80% of the NortheKpo refugees in China. He stated no,
he was not sure if it was correct or whether tliermation was from a female organisation.
He stated women were sold to China by people tkdfs but males lived in the country and
did hard labour and the statistics did not coverrttale population. He stated he thought the
information was from a Chinese female organisatiod as far as he knew, it was not correct.
He stated he thought including children it was laalfl half for the 30 000 refugees in China.
He stated the statistics in China covered the fempapulation sold to China but did not cover
the males who were doing hard jobs on farms. stidied he thought there were less females
sold to China than males and there were many bggare in the street and hard working
males on farms. He stated he thought there vesseNorth Korean females sold to China
than males.

The applicant confirmed that as a result of hisvdes the police came to his house. He
stated he was detained for 7 hours. He statedvidmbecause of his political organisation
and he was helping refugees. He stated he waseeldscause his father paid a fine of 30
000 rmb and he guaranteed he would not run thencegi@on or help refugees again.

The Tribunal asked what he thought would happée ifeturned to China. He stated that
recently there were increased tensions in the Kopeainsula and the situation was strict. He
stated the worse it became, the more the Chinessgoent cracked down. The Tribunal
asked if anything had happened to him after herelessed but before he departed China.
He stated on four occasions the police came anckelef he was there. He stated they did
that because they were checking if he was runmagpolitical organisation or helping
refugees.

The Tribunal asked why it took him so long to apjoilyasylum in Australia. He stated at

first he did not know there was a protection vida.stated he did not know because he could
not speak English and did not know the system.Tifiunal asked if a migration agent
helped him come to Australia. He stated in 200§ thade a visa called the 570 visa (a
student visa) and he left China looking for freedamustralia. The Tribunal put to him if he
left looking for freedom why he did not apply fayéum earlier. He stated when he came he
did not know about the protection visa. He stalesté¢ was a migration agent in China who
helped with his student visa. The Tribunal putito that the Department had written about
his student visa case to an agent called [Mr Dustralia. He stated the agent in China
collected documents and sent it to the agent irtrAlis. He stated he met the agent in
Yangbin in China. The Tribunal asked if the agarfstreet deleted: s.431(2)] was helping
with his student visa, why he did not talk to hiabout his protection visa. He stated he
visited him and asked about how he could stay @&shid he could go to graduate school or
learn about Falun Gong. He stated he thought henafatsust worthy. The Tribunal asked
why he did not seek other options at that time.sta¢éed he had a family at home, and it was
impossible for him to go to graduate school. He akated he did not believe in Falun Gong.
He stated he was looking for other options andedsChinese and Korean agencies. He
stated if you looked in Chinese magazines, thegdided you could apply for a protection
visa. The Tribunal again asked why it took hima@w to apply. He stated he was not aware
of that, second, if his application was not sudeg$ss family in China would face difficulty.
He also stated decisions as to whether he coutdwd not obtain protection would not be
decided overnight. He stated when he first arrivedlid not mean to stay. He stated he was
planning on going to another country and then hésed there was a protection visa.
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The Tribunal again asked what he thought was gmirfi@ppen if he went back. He stated he
would be caught and would be under arrest bectessituation in China concerning North
Korean refugees was getting difficult. He stateshsone had been sentenced to 7 — 9 years
prison for helping Korean refugees. The Tribunaltpthim that had not happened to him, he
had been released. He stated the situation wasgydifficult. He stated he would continue
to help them. The Tribunal put to him that the @sm may find that helping North Koreans
was against Chinese law and the penalty would &sdime for everyone that broke the law.
The Tribunal stated it may find it was a criminat and the Chinese government may be
legitimately able to prosecute those who contragéhe law, that is it may be prosecution
and not persecution and may not be conventionecl&te stated he only helped people who
were already in China for humanitarian purposesstdted he wondered why the Chinese
would not accept refugees who were recognisedfagees internationally. He stated he felt
he now knew what freedom was and the refugeeshsadght to experience democracy and
freedom.

The Tribunal again put to him that it may find thia¢ Chinese government had a legitimate
right to keep its borders secure and that a legignaw may have been broken. The Tribunal
indicated that if the Chinese government applied kv to everyone, then those who broke
the law may not be refugees. The applicant staiedctions were related to political opinion
and minorities were persecuted. The Tribunal asked he was persecuted for being a
Korean. He stated emotionally, economically anducally. He stated there was a spiritual
mountain which used to be managed by Yanbin bA00b the management went to Jilin and
this was how they were threatened emotionally.stdéed the companies in Yangbin were
being merged with China and there was no money &mgbin and there was also a problem
with the population, that is the Korean populaticass decreasing and the rate had decreased
from 62% in 1952 to 38% and if the population dad account for more than 35% then the
population may lose control. The Tribunal indicatieid may not mean that he was suffering
persecution.

The adviser stated the names should be Tumen,Rirgrgshui, Hexinbillage and Hun
Chun. He stated the applicant had only helped emall scale and only provided
humanitarian assistance and he attended meetimgssipg his political opinions which
included anti-government views. The adviser stagdvas not sure whether the applicant
had been involved in human trafficking but whatlael done was out of a sense of justice
and he had been authorised by the church to laoKdath Koreans. He also compared the
Korean/Chinese situation with Tibet.

The Tribunal indicated that the applicant had dedblyis departure from China, he had
delayed his application and had not been abledicate that the typical North Korean
refugee was a woman and that this may lead thaufaikto find it did not accept that he had
been helping North Koreans. The Tribunal also iat#id that even if it accepted he had
helped North Koreans, the Tribunal needed to thimdut whether it was convention related.

The agent stated he was also persecuted for bisdattce at the political meeting.

The Tribunal asked the applicant if the politicaetings were formed to help the refugees.
He stated yes.

The applicant stated his father had died last manthhe was not able to go back to China.
He stated he had not seen his wife or child forextban one and a half years. He stated they
were being investigated by the Chinese authorifibs. Tribunal put to him that DFAT had



stated if he was under investigation, he wouldb®éble to leave China on his own passport
and it was likely he would be on an alert list. $#ated he came on a student visa so maybe
the investigation was not that great. The Tribynalto him his student visa was Australian
and had nothing to do with his exiting China. Heted there was a possibility that they had
not done a strict investigation.

At the hearing, the Tribunal received the followstgtement from the applicant’s adviser
dated [in] February 2011:

Summary of his claims

His of Korean ethnicity and was born in China. liandfather was born in Korea
and fled Korea in 1944 when the Japanese invadedakéle considered himself
Korean.

The Chinese government does nothing to stop tlegilimation against Koreans.
He believes that minorities in China are not trdaqually and is afraid of what
will happened to us when Korean Chinese lose thgmnomy.

He was politically opposed to the Chinese goverrtrasrthere was no freedom of
expression in China. He believes that the Chinesergment should
accommodate Democratic People’s Republic of KobdaRK) refugees because
of their predicament in their home country.

He had regular meetings with his Korean friendsyrtelt being discriminated
against by the Chinese government due to their d&oethnicity. They expressed
political opinions regarding the discrimination ag Koreans in China and the
problems facing DPRK refugees on the internet.

His first contact with DPRK refugees was in 2004. &$sisted the refugees who
were later accepted into a local refugee camp whég were in his hometown.

In March of 2008, several police officers raided home and took me to a local
police station where he was detained. He was aalzedt this political meetings,
the details of the DPRK refugees that he had ldedpel he friends who were
involved. He was very scared during this entiredant. He was afraid for his
safety.

His family helped arrange for his release througirtconnections and paid
penalty. He was forced to sign a written promisd tie would never again attend
political meetings or help DPRK refugees in theufat

He fled from China was to avoid the political opgs®n from the Chinese
government. ...

Language issues

On [date] August 2010, the applicant attended terview at the DIAC Sydney
office in relation to his protection visa applicati | was also present as his
representative.



Although born in China, the applicant’s native laage is Korean as his
education was in the Korean language. We had rezpiaskorean interpreter of
Chinese background. Unfortunately there was no suehpreter available at the
interview. At the beginning of the interview ouretit expressed his concern to
the officer.

On a number of occasions, the Korean interpret&oofth Korean background
had great difficulties in understanding the applitaexpression. The case officer
had to ask me for assistance. The officer and ppécant were not able to
communicate efficiently as a result. For instareeinterpreter did not understand
what Houkou (Household Registration book). The i@ppt had found some
misinterpretations after listening to the audicorelc

Legal departure

In the refusal letter, DIAC concluded that giver #ecurity measures that are
detailed in the following country information, ldgkeparture indicates that the
applicant was not of adverse interest to the aiitbsr

In a recent RRT decision 1008465 (2011) RRTA 26Jdduary 2011) the
applicant claimed that she did not have any probleEaving China even though
she had been imprisoned for 12 years and was culystarassed by the
authorities after being released. The Tribunal piszeher claims and remitted the
matter for reconsideration with the direction ttie applicant satisfies s36(2)(a)
of the Migration Act, being a person to whom Aulsérdias protection obligations
under the refugees Convention.

It indicates that the relevant country informatadyout legal departure may be
inaccurate. The information accepted by the Tribshaws that some people of
adverse interest to the Chinese authorities dt@kte to depart legally.

Political Opinions

The applicant claims in his statement that he tisedtend regular political
gathering with his fellow Korean friends expressibifierent political opinions.
This was also one of the reasons for which theaaitiths persecuted him.
However the delegate did not mention these aawigither at the interview or in
the refusal letter.

Delay in lodging Protection visa application.

The refusal letter states a delay in making a ptite visa application can be
considered to indicate the claims are not well ttath However the applicant
claims that he did not become aware of this vidd early last year when he was
thinking to travel to another country before hisavivas about to expire.

Well founded fear

The applicant claims in his statement that he tttmhded regular political
gatherings and helped North Korean refugees ipaisé DIAC also
acknowledged that Chinese citizens can face laffadudties for assisting North
Korean Refugees. The applicant has well foundadfor his safety as people



could be sentenced up to 10 years in prison forignog humanitarian assistance.
Please see attached copy of news article.

Further evidence

The applicant was unable to travel back to Chinattend the funeral of his father
who has recently passed away. This evidence suppisrtlaims which have been
made based on fear of persecution in China.

The Presbyterian church of Korea has providedterlet certify his political
activities and support his visa application. Plessmthe attached copy.

42. Also received was the following dated [in] Februafai:
We enclose for your reference several photos &0 described below.

[The applicant]'s photographs taken during his tafpPRK between [date]
August 2003 and [date] August 2003

[The applicant]’'s family photo
[The applicant]’s video clips during the same toDPRK

News articles in relation to the Chinese citizef®wave been persecuted for
helping DPRK refugees.

[The applicant] claims he has provided humanitaassistance to DPRK
refugees. The Chinese government considers alhNkmteans economic
migrants rather than refugees. Therefore his huiawdan activities are deemed as
human smuggling across the border in China anaulkl ¢ace long term
imprisonment if returned. The attached are articdporting the predicament of
the Chinese citizens who have similar experiengegthe applicant]'s.

[The applicant]’s claims not only include his huritanan activities but also his
political activities prior to coming to Australia attending the political meetings
and posting anti-government articles on the intetde claims he was persecuted
partly for his political activities.

In the article attached — USCIRF Commemorates Neaitea Refugee Day,
urges international action to protect North Koréaylum Seekers in China dated
(no date), the US commission on International Ralig Freedom (USCIRF)
believes the Chinese government has failed to cpmiph its obligations under
the 1951 Refugee Convention. Since 2008, the Chigegernment has
intensified its campaign against North Korean refgy harassing religious
communities that assist refugees and offering résvy those who turn over
asylum seekers to authorities. The governmentralsortedly arrested individuals
who organised food, shelter, transportation andraglssistance to North Koreans.
In August 2009, a court in Erlianhaote, Inner Mdiggsentenced Protestant
house church leaders Li Ming-shun and Zhang Yon¢pHl0 and seven years
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imprisonment respectively and imposed substantiakffor their efforts to assist
North Korean refugees.

China is a party to the 1951 Convention relatintheStatus of Refugees and its
1967 Protocol, however, there is no Chinese lawphavides for the protection
of North Korean asylum seekers. The government doegerate with the
UNHCR regarding some asylum cases...

We ask the Tribunal to consider whether [the appliEs was innocent for
providing humanitarian aid under the circumstarares whether he can be
classified as a refugee as defined in Article thefConvention.

Following the hearing, the Tribunal sent the foliogv[in] March 2011
You are invited to provide comments on the follogvinformation in writing:

As discussed at hearing, please find enclosed gounfbrmation in relation to helping
North Koreans to cross the border into China. iff@mation relates to the penalties
imposed as well as whether those from a Koreandraokd are treated differently to
the rest of the Chinese population.

While no Chinese laws dealing exclusively with peagmuggling could be located,
theCriminal Law of the People’s Republic of Chifzanended March 14, 1997)
deals with issues of people smu?gling (and traiffigkin relation to the movement
of people across the national borddPeople smuggling and trafficking are dealt
with in Articles 318-321 of Section Three (Crimddasrupting Administration of
the Border) in Chapter Six (Crimes of Disrupting thrder of Social
Administration); the legislation does not refer gfieally to North Koreans.

Penalties for transporting people across the boragr depending on a range of
factors. Penalties are most serious (from two yepr® life imprisonment) where a
person is a ringleader, where people were harm#tkiborder crossing or where
people were deprived of their personal freedontkerborder crossing, among
other circumstances. Shorter terms of imprisonnugmto 10 years) are imposed on
those involved in the transportation of people ssriie border illegally. Penalties
of around five years imprisonment are imposed oo provide fake and

altered exit and entry documents, including pagspéxcerpts of the law appear
below.

Article 318. Whoever organizes people to secrethgsthe national boundary
(border) shall be sentenced to not less than taosyend not more than seven
years of fixed- term imprisonment and a fine; or less than seven years of
fixed-term imprisonment or to life imprisonment,damay in addition be
sentenced to a fine or confiscation of property day of the following
situations:

(1) ringleader who organizes people to secretly ctossiational
boundary (border);

[ 'China’, n.d.Bali Processawebsite http://www.baliprocess.net/index.asp?PagelD=2148882 Accessed 10
March 2011; Criminal Law of the People's Republic of Chikalopted by the Second Session of the Fifth
National People's Congress on July 1, 1979 and @eaely the Fifth Session of the Eighth Nationaljte's
Congress on March 14, 199%tp://www.baliprocess.net/Files/Legislation/A-CiGaCriminalLaw.pdf-
Accessed 10 March 2011



(2) repeatedly organizing people to secretly crossétional boundary
(border) or organizing a large number of peoplsderetly cross the
national boundary (border);

(3) causing serious injuries and deaths to the peaitgtorganized;

(4) depriving or restricting personal freedom of thegle being
organized;

(5) resisting investigation by violent or threateningthods;

(6) obtaining huge amounts of illegal income;

(7) other exceptionally serious circumstances.

Article 320. Whoever provides fake and altered anid entry documents such
as passports and visas, or sells exit and entiyrdents such as passports and
visas, shall be sentenced to not more than fiversyed fixed-term
imprisonment, and may in addition be sentenced fimeg and when the
circumstances are serious, not less than five yddiseed-term imprisonment,
and may in addition be sentenced to a fine.

Article 321. Whoever transports people secretlpssthe national boundary
(border) shall be sentenced to not more than figary of fixed-term
imprisonment and criminal detention or control, andy in addition be
sentenced to a fine; or not less than five yeadsnan more than 10 years of
fixed-term imprisonment and a fine for any of tb#éidwing situations:

(1) repeatedly involving in transporting activitiestmansporting a large
number of people;

(2) using transportation means such as ships and eshttat do not
meet essential safety conditions and that arecserfii to cause
serious consequences;

(3) obtaining huge amount [sic] of illegal income;

(4) other exceptionally serious circumstantes

Assisting North Koreans in China

TheRegulations on Examination and Approval of Permaiasidence of Aliens in
China (1994 address issues associated with aiding peopleanddlegally residing
in China. TheCriminal Law of the People’s Republic of Chit@es not appear to
deal with this issue. Under the Regulations, Aetidb imposes fines for people who
provide accommodation to aliens who do not holdvahvel documents and
Article 49 imposes fines or detention for peopleovassist aliens to stay in China
illegally. The Regulations are formulated in ac@rce with Article 33 oThe Law

of the People's Republic of China on Control of Emry and Exit of Aliens

Article 45 Anyone who is held responsible for, inlgtion of the provisions of

Chapter IV of these Rules, the failure to go thiotle registration procedure
for getting accommodation or to submit a repottht public security organ

for lodging registration, or for providing accomnaien to an alien who does
not hold any valid certificate, may be given a viagror punished with a fine

of 50 to 500 yuan.

2 Criminal Law of the People's Republic of Chikalopted by the Second Session of the Fifth Nation
People's Congress on July 1, 1979 and amendecetifth Session of the Eighth National People'sdtess
on March 14, 199http://www.baliprocess.net/Files/Legislation/A-Ci@aCriminalLaw.pdf Accessed 10
March 2011



Article 47 Aliens who forge, alter, use other thleir own, transfer or traffic
in visas or other certificates may, in additionhe revocation or confiscation
of the original visas or other certificates witmé@iecation of their illegal gains,
be punished with a fine of 1000 to 10000 yuan,ebd im detention of 3 to 10
days, and also concurrently be ordered to leavedhetry within a specified
time limits, and, where the circumstances are gsrenough to constitute a
crime, be investigated for the criminal respongipil

Article 49 Penalties such as fines and detentiowiged for in this Chapter
shall also be applicable to persons who are hsfgbresible for assisting aliens
to enter or leave the country illegally, causirigrad to reside or stay in China
illegally, engaging or employing aliens who sedbsjavithout permission, or
facilitating aliens without valid travel certificzg in their entry into areas not
open to alien§!

The longest period of detention described in thiechss above is 10 days for aliens
who do not comply with requirements, and the wagdih Article 49 suggests this
would be the maximum penalty for those assistingnalin breach of the
Regulations. Nevertheless, a 200&w York Timearticle, without citing the
relevant law, states that prison sentences of@h&d years are imposed on people
who assist North Koreans:

China has also increased its punishments for its @tizens who are caught
helping North Koreans. The penalty used to be e fiut now it is jail for a
year or two — or for a decade or more if someoneggies escapees to South
Koreal®

China’s enforcement of penalties against those agsost North Koreans has varied
over time. A 2007 Congressional Research ServigoRaotes that Chinese
officials had previously tolerated ‘the inflows @fugees and the activities of
foreign NGOs so long as such activities were cdroigt quietly’. This position
shifted around the early 2000s, as ‘Chinese autbsiegan cracking down on the
North Korean refugee population and those who ssthem® A 2006 report by
the International Crisis Group (ICG) presentednailar assessment and provides
detail on the fines imposed for assisting Northé&mrs in China:

There is a consensus among missionaries, aid v ked NGOs that Beijing
has steadily increased the pressure on North K@aggdom seekers and those
helping them. It implemented a system of rewardgiming in North Koreans
and fines for supporting them. Aid workers quotadards as high as $400 and
fines as high as $3,600 but recent reports citamasvof $63¢

Bl Regulations on Examination and Approval of PermafResidence of Aliens in Chil@94,
http://www.china.org.cn/english/LivinginChina/1848htm- Accessed 10 March 2011

[ Kristof, N.D. 2007, ‘Escape from North Kore&lew York Timest June,
http://query.nytimes.com/gst/fullpage.html?res=9EBBE1130F937A35755C0A9619C8B63Accessed 11
March 2011

B Margesson, R., Chanlett-Avery, E. & Bruno, A. 20CRS Report for Congress: North Korean Refugees in
China and Human Rights Issues: International Respand U.S. Policy Option26 September, p. 11, 13
http://www.fas.org/sgp/crs/row/RL34189.pdAccessed 20 October 2010; Human Rights Watcl2 2lite
Invisible Exodus: North Koreans in the People’s &#jz of China 19 November,
http://www.unhcr.org/refworld/country, HRW,,PRK,45@8cf2,3e3141740,0.htral Accessed 9 March 2011
Attachment 6; Ming Liu 2003, ‘China and the Northr€an Crisis: Facing Test and TransitidPécific Affairg
Vol. 76, No. 3, p.353

[ International Crisis Group 200Berilous Journeys: The Plight of North Koreans it and Beyond26
October http://www.crisisgroup.org/~/media/Files/asia/neetdst-asia/north-



While the Criminal Law and the Regulation appeave¢dhe main instruments
through which penalties can be applied to those agsist North Koreans in China,
the existence of other relevant laws and regulat@amnot be ruled out.

Is there any evidence that those who are from a Kean background and who live
in China are treated differently to the rest of theChinese population if they are
convicted of either crime?

China views all North Koreans fleeing North Koreghout appropriate travel
documents as economic migrants and not refudels. evidence was found that
people from a Korean background who live in Chireateeated differently to the
rest of the Chinese population if they are conda&smuggling or found to have
assisted North Koreans who are living illegallydhina. Nonetheless, no reports
were found of Han Chinese being arrested/finedidedtisfor either situation and the
majority of reports concern South Koreans. It ispble, however, that this absence
of reporting may be a function of the lesser ineohent of Han Chinese in assisting
North Koreans as opposed to an indication of memesht treatment by Chinese
authorities.

When considering reports of arrests, it is usefddntextualise the sources of
support provided to North Koreans. The majorityCtina’s population of Korean
descent (between one to two million people) livarrtee border with North
Korea® Given the location of this community, their cubtiand linguistic ties and
the history of support provided by North Korean&Ktwean-Chinese during the
Cultural Revolution, it is largely from within thgroup of people that North
Koreans have received assistalit&outh Korean missionaries and activists also
provide support. Since the mid-2000s, brokers leo®me more prominent
players in the cross-border movement of North Kiesgaften through China to
South Korea). Some of these brokers are North Karedno have made it to South
Korea and who assist friends and family on an adbasis and a smaller
proportion can be described as full-time professisi”

korea/erilous_journeys___ the plight_of north_kose@m china_and_beyond.ashRAccessed 5 November
2010

[ Mikyoung Kim, 2007 Political Construction of Human Rights: North KoreRefugees in Chin&onference
Papers - American Political Science Association watiMeeting, pp. 10-13.

8 Lankov, A. 2004, ‘North Korean Refugees in Nortte@hina Asian SurveyVol. 44, Issue 6, 856-73 ;
Margesson, R., Chanlett-Avery, E. & Bruno, A. 20GRS Report for Congress: North Korean Refugees in
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http://lwww.fas.org/sgp/crs/row/RL34189.pdAccessed 20 October 2010

1| ee, Keumsoon. 200G he Border-Crossing North Koreans: Current Situaiand Future Prospects
Studies Series 06-05, Seoul: Korea Institute faidwal Unification,
http://www.kinu.or.kr/servlet/Download?num=16&fno&&bid=DATA05&callback=http://www.kinu.or.kr/re
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The following reported incidents of the arrest aetention of people assisting
North Koreans were located, these reports showéehais of imprisonment have
ranged from a few months to five years while secesrof up to nine years have
been imposed. South Koreans, Korean-Chinese andi¢ans feature in the
reports and no references were found to Han Chineisg arrested, however as
noted above, this may be a function of their legsarlvement in assisting North
Koreans.

May 2001 — Four humanitarian workers from a Soutingan Buddhist organisation
were arrested and detained for 50 days, accusespainage and expelled from
China*!

Late 2001 — Chun Ki-won, a South Korean Christiaing had reportedly helped 170
North Koreans escape to South Korea was arrestdldwing a ‘global campaign to
secure his release’, he was released after hagang gight months in gaol and
paying a finé*?

June 2002 — Four missionaries (nationality notdattid but this story is presented in
a discussion focusing on South Korean humanitamnghreligious workers) were
arrested on charges of having assisted ‘illegaatefs’ This is described in the

report as ‘the first known indictments of thosepiey refugees?

July 2001 — Three men were reportedly being haldder suspicion of organizing

illegal border trespassing™

December 2002 — South Korean Reverend Choi Bo(tgHloe Pong-il), who is of
Korean-American background, was arrested and ctavigh people smuggling for
assisting North Korean refugees; he was senteocaithi¢ years imprisonment. Choi
was released after serving almost two years ioprésd returned to South Korea in
September 2004. Choi was arrested with 12 Chinasenals (ethnic Koreans);
however no information is available on the pensliisued to thef?!

Late 2002 — South Korean businessman BJ Kim, whieas a broker to assist
North Koreans to travel to South Korea, was artestéChina. Mr Kim served around
15 months in a Chinese prison and on his retuBotgth Korea was imprisoned for
four months for forging South Korean documeétits.

Journal of East Asian Studiek January
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» January 2003 — A freelance South Korean photogrdph¢heNew York Timewas
imprisoned for taking photographs of North Koreafugees attempting to leave
North Korea. No further information was locatedtba outcome of this mattéf!

* May 2003 — South Korean citizen Choi Yong-hun warstenced to five years in
prison for assisting North Koreans to flee thro@jtina to South Korea®

e 2003 — American citizen (Steve Kim) of South Kore@scent was arrested and
charged with assisting North Koreans to illegaligss the national border. Mr Kim
served four years in prison and was released i 280

* May 2005~ American citizen Phillip Buck was detained fosiang North Koreans
in China. In an article that appears to have berttew in 2008 and is published on
an international law website, it is stated thatvas ‘currently’ detained but no formal
charges had been made puffit.

* Aug/Sept 2007 — A North Korean who had obtainedts&wrean citizenship was
detained for four months for having guided othertN&oreans across the bordé?.

* November 2007 — A North Korean who had obtainedts&oarean citizenship was
arrested near the Mongolian border for assistingiNgoreans to leave China. No
further information about this case was locatéd.

» April 2009 — Two Chinese Christians (described md3tant house church leaders
by the US Commission on International ReligiouseBieam) were arrested assisting
North Koreans to cross the China/Mongolia bordée female (Li Mingshun) was
sentenced to ten years as the organiser and hercoifdague (Zhang Youghu) was
sentenced to seven years imprisonment for organibim transportation into inner
Mongolia. One article (supplied by the applicard)as that Li Mingshun is a
‘Chinese-Korean®’!

It is of note that two recent articles were locadédther jurisdictions considering
asylum claims from Chinese citizens on the baslsaefng assisted North Koreans.
Summaries appear below.

7l ee, D.S. 2004, ‘North Korean Human Rights: A $tof Apathy, Victims, and International Law, Stardo
Journal of East Asian Affairs, Vol. 4, No. [&tp://www.stanford.edu/group/sjeaa/journal42/kar.edf -
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» February 2011 — An unconfirmed report was locafeal outh Korean court
recognising a Korean-Chinese man as a refugeeeogrttunds that he was
likely to be subjected to criminal punishment ifere to return to China
because he had provided food and transportatidlotth Korean defectors
in Chinal*¥

» September 2010 — Two cases were brought befor@dgbend US Circuit
Court of Appeals involving claims for asylum by tWinese citizens who
provided assistance to North Koreans in China.dthet has asked the
Board of Immigration Appeal to determine whethdras taken against
those who assist North Korean refugees constituéspment for
expression of political opiniof>!

This is relevant because the Tribunal may find Wiatst theCriminal Law of the
People’s Republic of Chinenposes penalties for the unauthorised movemepeople
across the national border; the legislation dogsefer specifically to North Koreans
and that penalties for moving people across thddyorary depending on a range of
factors. Penalties are most serious (from two yealife imprisonment) where a
person is a ringleader, where people were harm#teiborder crossing or where
people were deprived of their personal freedontherborder crossing, among other
circumstances. Shorter terms of imprisonment (Utgears) are imposed on those
involved in the transportation of people acrossibeler illegally. Penalties of around
five years imprisonment are imposed on people wbuige fake and altered exit and
entry documents, including passports.

TheRegulations on Examination and Approval of Permaiasidence of Aliens in
China1994imposes penalties for assisting people who agally residing in China.
TheCriminal Law of the People’s Republic of Chit@es not appear to deal with this
issue. Under the Regulations, Article 45 imposeedifor people who provide
accommodation to aliens who do not hold valid traeuments and Article 49
imposes fines or detention for people who assishslto stay in China illegally.

The Tribunal may also find that no evidence wasitbthat people from a Korean
background and who live in China are treated dffidly to the rest of the Chinese
population if they are convicted of smuggling onglksed for assisting North Koreans
in China. That said, no reports were found of HamEse being arrested, fined or
detained for either situation; the majority of repaelate to the arrest and
imprisonment of South Koreans.

The Tribunal received the following response:

| am writing on behalf of [the applicant] who wouikie to provide comments on the
information contained in the Tribunal letter dajddte] March 2011.

24 ‘First court decision bestowing refugee statusidtorean-Chinese’ 201GlobalPost 20 February,

http://lwww.globalpost.com/webblog/south-korea/ficsurt-decision-bestowing-refugee-status-koreaness-
Accessed 10 March 2011
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website, 24 Septembédnttp://www.law.com/jsp/law/LawArticleFriendly.jsp®+1202472428002 Accessed 9
March 2011



[The applicant] indicates that he is unable to foudblished information showing
those who are from a Korean background and whartiv&hina are treated differently
to the rest of the Chinese population if they amevicted of either crime. As the
Tribunal indicated, no reports were found of Hann€ke being arrested, fined or
detained for assisting North Koreans in China. &fwe it is hard for [the applicant]
to provide evidence in this regard. However, hespeally believes his people are
discriminated in many aspects in China for theirdém background.

Meanwhile he also did some research on the caaewére brought before the
Second US Circuit Court of Appeals involving claifos asylum by two Chinese
citizens who provided assistance to North KoreartShina. These people are from
the same province in which [the applicant] livetiey had similar experience and in
addition [the applicant] attended regular politigatherings for which he was
allegedly persecuted.

The 2nd Circuit has asked the board to determirgtiven actions taken against those
who assist North Korean refugees constitute purestifor expression of political
opinion. In Jin v. Holder, 093472-ag, Judge Dedaisob remanded the case and said
"the board failed to consider a number of rele¥aats, including whether China has

a law barring assistance to North Koreans"

Brookings-Bern Project on internal Displacement naiglished an article titled
"Legal Grounds for Protection of North Korean Refag". In the article, the author
says "Because China has no refugee adjudicatiaregsdo determine who is a
refugee and gives the UN High Commissioner for Beés (UNHCR) limited or no
access to North Koreans crossing into China, itfeadeen possible to ascertain how
many North Koreans are seeking asylum in Chinausexaf a well-founded fear of
political or other persecution... To date, China hat enacted legislation to codify
these obligations even though it has been a pauittyet Refugee Convention
sincel982, a party to the Torture Convention sif#®8, and a member of the
Executive Committee of the High Commissioner fofugees' Program (ExCom)
since 1958. " We have enclosed it to this letterytur reference.

In this case, [the applicant] insists that the nebf his assistance to North Korean
refugees was totally based on his political opisidrhere is a connection between the
political gathering he attended and his allegedgirtion. The trip to DPRK in 2003
evidenced by the photos and video clips adds weagtite credibility of his

statement. The letter from the Somang Church (Tesldterian Church of Korea)
also supports his claim.
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Therefore we ask the Tribunal to take consideratioal the available evidence and
make an impartial decision.

The Tribunal held a further hearing [in] June 2@dth the assistance of a NAATI Level 3
accredited Korean interpreter.

The applicant stated he could not return to Chewabse he would be arrested and possibly
convicted because he had helped refugees from Koria.

The Tribunal asked when he held his meetings. tated the meetings were called the
people freedom and prosperity which was a kindatitipal group. He stated his first

meeting was held in 2003. He stated he joined Iy Jine Tribunal asked why he joined in
July. He stated when a Korean pastor came to egltioastn about the concept of freedom that
was when he learned about the situation and thempssught his help for refugees from
North Korean. The Tribunal asked when they did.tHat stated that in thought that was in
July as well, that was when he participated indmgrch and when he heard about the
situation in North Korea. He stated he personalliyrebt participate, he just met the pastor of
that church. The Tribunal asked where he met hienstdted he met him in a hotel. The
Tribunal put to him that his evidence was that essalt of meeting a pastor in a hotel, he
then decided to go to the meetings. He agreeaxistéted the first request the pastor asked
was to find the pastor’s cousin who was believeskside in North Korea. He stated the
Pastor brought along a family register and an addoé the home town of the person and
photos of the old town. The applicant stated hetlgstiver crosser to go back to North
Korea and search the old town and by doing so lseabke to locate the person. He stated he
talked to the river crosser in September when ke dan the register, the address and the
photos. The Tribunal asked how he picked the ivesser He stated he was a friend of a
member of the group. He stated the river crosseedaack [in] December after locating the
person in question. The applicant stated the tuesser was not a member of the group and
was North Korean. He stated in 2004 the pastociaffy asked if he could look after North
Koreans when they fled from North Korea. The Triblussked what happened to the cousin.
He stated in November 2004 that was the first NEdhean he helped and that was that
cousin. The Tribunal put to him that it thoughtHaal first helped two brothers. He said yes.
The Tribunal put to him that he had previously dadirst helped two brothers and had not
said they were related to the pastor. He statedibeinal did not ask for the relationship
between the brothers and the pastor. The Tribwskadafor the names of the brothers. He
stated [name deleted: s.431(2)] and the other @se[mame deleted: s.431(2)]. He stated the
same name could be phonetically pronounced diffgrémthe Chinese community and in
the Korean community. The Tribunal indicated tlnat kast time the Tribunal had asked for
their names, he had not wanted to state their naimes that their last names were Lee and
then that their last names were Kim. He stateddmeinvolved in many different instances
and the first time he was asked he wasn't cleaddéghowever he had now had time to think
about it and these were the names. The Tribunabputn that in his statement he said one
was named [Mr B] and the other was named [Mr C]stéed that was how they were
pronounced in Chinese. The Tribunal put to him thia¢ had referred to them by one name
in the statement, why would he not continue tothaéname. He stated there were two
names, one in Korean and one in Chinese. The fiaiqaut to him that he had included their
names in their statement but had been reluctaetlttheir names to the Tribunal. He stated
he had used their names in his application, buthwigecame to the Tribunal, he worried
about their privacy and was reluctant to give bat information. He stated he was still
reluctant but the Tribunal had given him a secdmghce. He also stated he had been told the
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Tribunal was independent from the Department. Tilguhal also put to him that he may not
have been consistent because he was not tellingutihe He stated that was not the case.

The Tribunal put to him that at the stage he sfadeattend the meetings, he had not been to
North Korea. He said he first went to North KoreaAugust 2003. The Tribunal put to him
that if he had not been to North Korea, then witlle pastor say to convince him to attend
the meetings. He stated there were a lot of Nodie&ns where he lived and he saw them.
The Tribunal asked why he went to the meetings &efore going to North Korea. He stated
he did not know how to help and when the pasté&ethhbout it that was an eye opener for
him. The Tribunal asked why the pastor could nethauthorised the river crosser himself.
He stated it was not sensible because the riveseravas North Korean and the pastor was
South Korean. The applicant said he was the meadidtioe Tribunal put to him that in his
statement he said that [Mr A] was authorised byRbd Cross to look for lost relatives on
behalf of North Koreans in China. He stated it WasSouth Korean Red Cross. The
Tribunal asked why the pastor would ask him to lem¥his cousin if his job was to look for
people for the Red Cross. He stated the pastodamilgo to North Korea to look for people.
He stated the Pastor could not look for North Koeeim North Korea. The Tribunal put to
him that his meeting the Pastor did not seem tihégrincipal reason he became involved
with refugees from North Korea, that is he firsinvid North Korea and later he had police
friends and met [Mr A] who was a Korean priest @92 through them. He stated they had
the meeting at the hotel. The Tribunal asked wiAdter some time, he stated he had the
meeting in September but he could not remembeydhe The Tribunal asked if he had the
meeting before or after he went to North Koreasked after. The Tribunal put to him that
he had stated he started having meetings in J@$.28e stated it was the interpreters fault,
he stated he met the pastor in July and he attetheéetieeting in September but he could not
remember when, after he came back from North Korea.

The Tribunal asked who attended the meetings. &tedshe met the Pastor in July. The
Tribunal stated he said in July 2003 the pastorecalong and told him about the situation.
He stated that was when he first met him but thest mot when he participated in the
meetings. The Tribunal put to him he had statefirsiewent in July 2003. He then stated he
met the Pastor in July and went to the meetingeptember 2003. The Tribunal again asked
who attended the meetings. He stated himself amdmbers of the group. He stated there
were 5 members and the Tribunal had to promiséon@veal their names. The Tribunal
asked if the people he mentioned in his statement wiembers of his group. He stated he
had not revealed their names, only their family aahte stated there were 5 members, they
were Kims, [surname deleted: s.431(2)], and [sumdeieted: s.431(2)]. The Tribunal asked
what was discussed at the meetings. He stateddhed about what they could do for their
people in China. The Tribunal asked what that meaptactical terms. He stated they talked
about what they could do for their freedom as aamity group, their population, their
economy and how to help refugees. When askéxeyf did anything else other than talk, he
stated they would upload an article on the inteasetib how to fight for freedom for their
people and how to help refugees. He also staedroup helped North Korean refugees,
that is guide them to Yanbian City, and give thdemtities and passports so they get out of
the China safely and go to South Korea.

The Tribunal put to him that there were two memlieitsis statement that he had not

identified as being members of his group. He stiieg were also members. The Tribunal
asked why he had not said that earlier. He statezhid they were members. The Tribunal
again asked how many people were in the grouptddedshe met 8 people in 2004 and he
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believed there more that he had not met. He stalesh he went to the meeting there was 5
members but at different meetings there were qibeple, the membership could change.
The Tribunal put to him that if he was in a grogynd) something that was not lawful and
was not endorsed by the Chinese government, whydweaurisk people coming in and out of
the group. He stated he was not the leader ofrihvgpg he was only a participant and if they
did not need him, he would not go. The Tribun&lealswhat happened to the members of the
group. He stated one member was not contactablenang, the other was fired. He stated
other than that he did not know because he wasgtralia. The Tribunal put to him he had
mentioned one of them was detained. He statedibldlse person was not contactable. He
stated he was arrested in August and was in custddharch. He then stated he was in
custody in March. The Tribunal put to him his pelitiend was dismissed and his friend in
the visa office was detained. He said the pers@neacontactable.

The adviser stated that the family name ‘Jing’ walslandarin and could be spelt as ‘Kim’
in Korean. He then asked the interpreter to comraerihe name because he thought
Koreans could recognise the characters but ngirtbreunciation. The applicant agreed. He
stated he was talking to a Chinese speaker whendte the statement and was talking
through a Korean interpreter when he speakingeadltibunal.

The interpreter stated she only had Korean language

The Tribunal put to the applicant information puasuto section 424AA. The Tribunal
indicated that he had stated it took him a longettmapply for protection because he did not
know however his tourist visa application file iodied he had an agent and the Tribunal may
find he did have opportunities to ascertain hisratign options. The Tribunal then held a
short adjournment.

Upon return, the applicant stated he thought tivere translation issues. The Tribunal asked
him to identify the issues. He stated sometimesriterpreter did not understand what he
had said and sometimes he did not understand Wwhaanterpreter had said. The Tribunal
indicated it had said at the beginning of the hgpthat if he did not understand what the
interpreter had said he should tell the Tribun&ke Tribunal indicated it did not recall him
raising interpretation issues throughout the hggaimd the Tribunal thought the interpreter
had only stated that she could not understand himne occasion and he had repeated what
he had said. The Tribunal indicated that if hé hat raised issues throughout the hearing,
then it was wondering why he had waited until thd & raise interpretation as an issue The
applicant stated he did not have problems withritexpreting if the Tribunal could
understand the differences between the names ieakand Chinese. He confirmed that this
was the interpretation issue he was talking about.

The Tribunal again repeated the tourist visa infitian pursuant to section 424AA. The
applicant stated he held a visa in Australia tolgtand he didn’t want to work with [Mr D]
because he cost a lot of money. [Mr D] also st#tatithe applicant could only stay in
Australia by studying and completing IELTS.

The applicant stated when his father passed aveayials unable to say goodbye because he
was in Australia.

The adviser stated the applicant never said thinére were related to the Pastor. The
interpreter she would not have said anything slienod heard.
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The Tribunal put to the applicant that his advisas stated that the brothers were not the
Pastor’s cousins. He stated he said the cousieagilp, that is cousin referred to people who
got lost during the Korean War.

The interpreter then stated the applicant had tieediord ‘cousin’ generally.
Country Information
Entry for a Chinese national into North Korea

The city of Rajin is now more commonly referrecaRason (the name changed in 2004),
and prior to that it was known as Rajin-SonborgsdRais a contraction of Rajin-Sonorg.
Rajin (or Rason) is located in the Kwanbuk regibiNorth Korea and is part of the Raijin-
Sonborg Economic Special Zone. This special econanmme designation was established in
the early 1990s to promote economic developmetitarregion due to a steady level of trade
with China and the presence of a strategic portrembdour. While investment initially

lagged, in recent years there have been renewedselfy both North Koreans and Chinese
investment companies to develop the area.

A 1996 New York Times article described the appeegaof Rajin, stating that the city is
located approximately 9 miles from Sonborg. Rajstigets at the time were largely
unpaved, very few cars were observed and manyemgsidive in duplicated six-story
concrete apartments with balconies. The populasidisted as in the tens of thousands,
which is close to the figure estimated by the ajapit.

The 2010 article by Scott Snyde, entitRdjin-Sonbong: A Strategic Choice for China in Its
Relationswith Pyongyangeports on the history of Rajin, relations withi@h and efforts to
develop cross border trade in the area. The argglerts that in 2008, North Korea was Jilin
Province’s fourth largest trading partner with oiil volumes listed to be $770 million. This
activity indicates substantial cross-border retagiand activities making it likely that
Chinese travelled to Rajin in significant numbers.

The February 2010 articfehinese Businesses Pour into N.Korea's Rajin-Samgteders to
improved border transiting conditions in recentrgeand notes that Chinese citizens have
been visiting the area since the 1990s. While thel@does not refer to specific
documentation requirements, it says many past a@@rtave recently been eliminated,
including long waiting times at borders and resiwits on activities for Chinese going to the
Rajin area.

A common border crossing point in the areas meatidry the applicant is the Quanhe-
Wonjong border crossing. A 2005 article by the Eesa Forum on economic development

in Rajin stated that negotiations were under wawéen Hunchun (China) local government
officials and North Korean to upgrade the dirt réadRajin. Subsequent reports state the road
was still not paved by 2010. The article also stalet the North Koreans built a large
customs facility at Wonjong to handle Chinese gammiaing over the border going to port
facilities in Rajin. Several reports indicate ttta North Koreans are currently working to
encourage Chinese and other foreign investmengjm R improve infrastructure and
generate income.

Several sources indicate that between 2000 and @Bb¥ese tourists travelled to Rajin to
visit the Emperor Hotel and the attached Orakjaagi®, which opened in 2000. It was
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constructed by a Hong Kong property developer. Adtel and casino was a popular Chinese
tourist destination until a North Korean officiahg/found guilty of gambling with public
funds and the casino was closed.

The Tumen River runs along border between ChinaNorth Korea in the area specified by
the applicant. The applicant claims he crossedbg bnd that there was ‘no water’. It is
unclear how the applicant entered North Korea witlmwossing the Tumen River. It is
possible that drought reduced the amount of wat#re river. Please see previous Figure 2
which shows the location of the Tumen River andabeler.

No information was located about a tourist ageraaye@d Yenben Guerly, however, there are
several Chinese tourist companies offering trau@rggements for Chinese to visit North
Korea.

Documentation

No source could be located specifically listing tequired documentation for a Chinese to
cross the border into China in the vicinity of Hhino in 2003. However, two sources
indicate that is likely that a Chinese tourist tigg Rajin for a short visit could enter using
only a Chinese identity document, such as a Hukaltlaat a passport and visa were not
required.

According to a 2006 International Crisis Group neé@m North Korea and Chinese relations,
the normal procedures for Chinese tourists intemtbrvisit North Korea involved applying

for a visa at North Korean embassies or consuldtesse applications usually had to have an
invitation from a North Korean entity attached. Hower the report states that there were
exceptions for Chinese visiting the Rajin-Sonbopgcgal economic zone; for short visits
copies of Chinese identification cards were sugfiti

Tim Johnson is a journalist who has travelled intNdé&orea and who is a knowledgeable
source. He reported in 2006 on completing a joutndyajin that: ‘For decades, North Korea
has been the easiest foreign destination for theeSha. Until last year, they didn't even need
passports. This statement indicates that it idylikeat a Chinese identity card, such as a
Hukou, was sufficient documentation for Chineseisiuo enter North Korea for a short visit
to Rajin in 2003".

North Korean refugees

The migratory route from North Korea'’s northerniosg into China’s bordering Jilin
Province, where the city of Yanji is located, ahdrt travel through China into Thailand,
followed by resettlement in either the Republicofea (ROK) or the United States, is
confirmed by numerous country information sour¢&sTanaka, writing for the Migration
Information Source website in 2008, describes tlgerin general terms:

The presence of the tens, if not hundreds of thuisaof North Korean refugees in China is
one of the most overlooked refugee problems imittvd. North Korea's 1,400-mile long
border with China makes unauthorized travel actlossralu and Tumen rivers a particularly
attractive way out of North Korea.

North Koreans who make it to China generally stathe northeastern provinces of Jilin,
Heilongjiang, and Liaoning. For some North Koreabkina has become a country of
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destination, though most only consider it a pofrtransit.

According to a recent survey conducted by the UBfidtee for Human Rights in North
Korea, most North Korean defectors intend to staly temporarily in China and later reside
permanently in South Korea. However, the surveyndotinat 83 percent of defectors in China
resided there for at least two years...

Unable to request a refugee-determination statusegs from UNHCR [in China], North
Koreans in China are obliged to either storm aifmrembassy or consulate in China, or
travel to a third country that allows UNHCR to detée refugee status for North Koreans...

North Koreans in Other Countries
Southeast Asia and Mongolia

While the 6,000-mile trek is dangerous, the prexerinature of living in China as an
unauthorized economic migrant has pushed many Ndatban defectors and members of
their families to hire brokers to smuggle them iBtmutheast Asian countries such as
Thailand and Vietnam, where they can legally actH#$sICR offices; some also go to
Mongolia, which is closer geographically than coigstin Southeast Asia. Driven by a
strong desire to be reunited with family memberSauth Korea, word of mouth about the
relative success in using brokers to reach Soutlesid has contributed to the expansion of
these lucrative underground networks.

Thailand, known among smugglers for having loosedér controls and higher chances of
sending North Koreans to South Korea, is a morailaoglestination than Vietnam, Laos, or
Burma.

Moreover, even if arrested and charged as illegatigrants, North Korean defectors in
Thailand still have access to UNHCR's refugee-stdaiermination process and are likely to
be resettled to South Korea...

The United States

The United States passed the North Korean Humalt$&R4Art in 2004, stating that "North
Koreans are not barred from eligibility for refuggatus or asylum in the United States on
account of any legal right to citizenship they neayoy under the Constitution of the
Republic of Korea."..

Though it does not impose any quota on the numbepdh Korean refugees, the United
States, fearing North Korean spy activities, remaiautious about resettling a large number
of refugees on security grounds. Since the passiate law, the country has resettled 37
North Korean refugees: nine were admitted in figear (FY) 2006, 22 in FY 2007, and six
in FY 2008 (as of December 31, 2007).

According to the summary of a paper written by Y,08ang-Soon "Sex-Trafficking and
Human Rights of North Korean Women Defectors" gdsented at the annual meeting of
the International Studies Association 48th Annuah@ntion, Hilton Chicago, CHICAGO,
IL, USA, Feb 28, 2007, data concerning North Kordafectors and human rights compiled
by governments and NGOs both in and outside Soate&commonly indicate three
characteristics: first, the feminization phenomenbhorth Korean defectors, namely, the
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great majority of recent defectors (over 70%) aoen&n; second, sex trafficking is the most
common social problem experienced by North Koreamen defectors in the northeastern
region of China; and third, gender-specific humghts violations are common both in
China and in North Korea.

According to an article that appeared in Asia Tir@e¢ine on 20 July 2007, South Korean
government data show that in 2006 the number oftNGorean refugees who arrived in the
South was 2,019. Among them, women accounted 331 ,0r 76%.

Koreans in China

There are 55 different minorities scattered thraugl60% of China. From the 2000 census,
18 minorities numbered more than one million —dtienic Korean population was estimated
at some 1.9 million (0.16% of the populatiomhé Far East and Australasia 20@903,
Europa Publications, 8%d., London, pp.168-169, 197).

The government’s portal site to China states thatdrgest concentration of Koreans is in the
Yanbian Korean Autonomous Prefecture in east Bitovince. Another community of
Koreans is in Changbai Korean Autonomous Coungpitheastern Jilin. Other Koreans live
in Liaoning and Heilongjiang provinces in the nedkt of China. A March 2006 newspaper
article states that the proportion of ethnic KoseemYanbian had fallen to an estimated 33%
by the end of 2005. It citesHeilongjiang Dailysurvey that ethnic Koreans from Jilin,
Heilongjiang and Liaoning are increasingly movingther areas of China where Korean
companies have been established (‘The Korean ethinigrity’ (undated), china.org.cn
websitehttp://www.china.org.cn/e-groups/shaoshu/shao-2d0htm- Accessed 23

October 2006; Immigration and Refugee Board of @arie99CHN31919.E — China:
Follow-up to CHN31735.E of 20 April 1999 on treatrhef the ethnic Korean minority and
information on the Korean Workers’ Association tiner Korean labour organizations
(1997-1999) 6 May; ‘The End for China’s Autonomous Korean Reg@’ 2006,Chosun Ibg

11 March).

Under the Chinese Constitution all minority natilires are equal and discrimination against
them is prohibited. The Constitution states thgiameal autonomy is practiced where
minorities live in concentrated communities. Soard®wever, indicate that some minorities
face discrimination. One source also noted thakibrean regions of China “have enjoyed an
unusual degree of stability, economic growth, etlanaprosperity, and urbanization”
(Constitution of the People’s Republic of ChiAalopted at the Fifth Session of the Fifth
National People’s Congress and Promulgated forémphtation by the Proclamation of the
National People’s Congress on 4 December 1982nas@ed at the First Session of the
Seventh National People’s Congress on 12 April 1888 again at the First Session of the
Seventh National People’s Congress on 29 March198BJCR website, Article 4
http://www.unhcr.org/home/RSDLEGAL/3ddbce974.pdAccessed 23 October 2006 —
Immigration and Refugee Board of Canada 2@AN33895.E — China: Language of
instruction in Heilongjiang Province, in particuldor ethnic minorities such as Korearns
March).

The US State Department has reported that Chirmssrgment policy provides preferential
treatment to recognised minorities in birth plagpianiversity admission, access to loans and
employment. Nevertheless, in practice, Han cultdten discriminated against minorities. A
Europa publication noted that racial, religious &nduistic problems, such as in Muslim
Xinjiang and Buddhist Tibet, have resulted in sal/anti-Chinese uprisings (US Department



of State 2006, ‘National/Racial/Ethnic Minoritige’ Country Reports on Human Rights
Practices for 2005 — China& March;The Far East and Australasia 20003, Europa
Publications, 38 ed., London, p.168

On ethnic Koreans the US State Department wroteG@hina profile:

[66] Established communities of ethnic Koreans min@ do not experience active,
officially sanctioned persecution. Korean languagd culture co-exist with Chinese
language and culture, and protection for them itew into local law in heavily
Korean areas. More than one million ethnic Kordavgsas Chinese citizens in the
northeastern provinces of Heilongjiang, Jilin, &mabning. In the Yanbian Korean
Autonomous Prefecturén(Jilin Province the signs are bilingual and ethnic Koreans
operate their own newspapers and radio stationgbian areas where minorities are
concentrated, they participate in local street cibass and there are minorities at
various levels of city and provincial government.

[67] Ethnic Korean parents are free to send thaldien either to mainstream
schools or to those that feature primary and seamynolrricula in Korean. While
students who attend ethnic Korean schools mayrssdi@e disadvantages and face
discrimination, the central government offers mities a preferential policy for
university admission, as well as larger stipenas tfhose given the Han majority.
Additionally, Korean couples, as minorities, getigrare allowed two or more
children.

[68] In the Yanbian Autonomous Korean Prefecturdilim Province, Catholic and
Protestant churches, including Korean-languagesBtant churches with close ties to
churches in South Korea, have numerous adhereateald Protestant churches also
operate openly in Liaoning Province and a seminagr Chenyand_{anoning
Province trains ethnic Korean Protestant ministers (USdbepent of State 2004,
China: Profile of Asylum Claims and Country Conatitg June, paras.66-68
http://www.pards.org/chinareportjune2004.doéccessed 2 November 2005).

A source cited by a Canadian government group ig M9 stated:

Ethnic Koreans in China tend to be significantlyrenprosperous and much better
educated than the Han majority. There are no repdrethnic conflict between
Koreans and Han and the former enjoy preferentiitigs, particularly in admission
to educational institutions. Surveys that | havdartaken in China indicate that
Koreans are the ethnic minority most respected &y. Hhere are a disproportionate
number of high ranking PRC officials of Korean dasg including many generals of
the People’s Liberation Army (Immigration and Refag8oard of Canada 1999,
CHN31919.E — China: Follow-up to CHN31735.E of 26iA1999 on treatment of
the ethnic Korean minority and information on ther&an Workers’ Association or
other Korean labour organizations (1997-1996)May).

In its humans rights report for 2005 US State Dpant also reported that:

...But even in the Yanbian Korean Autonomous Prefeoctd Jilin Province, which

the government recognized as the most “harmonietsiic area, there is a perceived
ceiling in career advancement for ethnic KorearfS Qegepartment of State 2006,
‘National/Racial/Ethnic Minorities’ irCountry Reports on Human Rights Practices
for 2005 — China8 March ).



Little information was found in the sources consdlon disadvantages faced by ethnic
Koreans in Jilin who are Chinese citizens. The tEeDepartment has reported that there is
a perceived ceiling in career advancement in fhlirethnic Koreans. Other country
information indicates that after 1910 the Japaf@sed Korean migration in China.

Although most ethnic Koreans live in the Yanbiarréam Autonomous Prefecture of Jilin
province many have moved to other cities aroundh&hi

In its human rights report for the year 2006 the&i&e Department states that:

According to the 2000 census, the population oftctivntry’s 55 officially recognized ethnic
minorities totaled 106.4 million, or 8.4 percentloé total population. Additionally some
citizens identified themselves as members of unyieized ethnic minorities. Most minority
groups resided in areas they traditionally inhabi@overnment policy provides members of
recognized minorities with preferential treatmenbirth planning, university admission,
access to loans, and employment. In May 2005 ngulaBons designed to enhance minority
preferences in education became effective. Noretheln practice the majority Han culture
often discriminated against minorities. Most mities in border regions were less educated,
and job discrimination in favor of Han migrants aéned a serious problem even in state-
owned enterprises. In June the Xinjiang Productioth Construction Corps announced that it
would recruit 840 employees from the Xinjiang Uiglwtonomous Region, designating
nearly all of the job openings for Han Chinese.iBatiscrimination was the source of deep
resentment in some areas, such as Xinjiang, Inmergdlia, and Tibet. As part of the
government’s emphasis on building a “harmoniousetpg¢ the government downplayed
racism against minorities and tension among diffee¢hnic groups. But even in the Yanbian
Korean Autonomous Prefecture of Jilin Province,ahithe government recognized as the
most “harmonious” ethnic area, there is a perceoalihg in career advancement for ethnic
Koreans (US Department of State 2007, ‘Nationalifdégthnic Minorities’ inCountry

Reports on Human Rights Practices for 2006 — Chénislarch ).

According to the 2000 census some 1.9 million etk@reans live in Jilin, Heilongjiang and
Liaoning provinces. The largest concentration bhet Koreans lives in the Yanbian Korean
Autonomous Prefecture in eastern Jilin provinceotAer Korean community lives in
Changbai Korean Autonomous County in south-eashi#m Si Joong Kim, an economics
professor at Yeungnam University in South Koreatesrthat Koreans rank thirteenth in
population of ethnic minorities in China (Natioralireau of Statistics of China (undated), ‘2-
10 Geographic Distribution of Ethnic Minorities@hina Statistical Yearbook 200China
Statistics Press http://www.stats.gov.cn/tjsj/ndsj/2007/indexeh.htmAccessed 24 April
2008 ; ‘The Korean ethnic minority’ (undate®gople’s Daily OnlinePeople’s Daily
website http://english.peopledaily.com.cn/data/minorities/&an.htmk Accessed 28 April
2008); Kim, Si Joong, ‘The Economic Status and RéIEthnic Koreans in China’ in
Bergsten, Fred C. and Choi, Inbom (eds) 200® Korean Diaspora in the World Econgmy
January, Peterson Institute of International Ecansmwebsite, p.102
http://www.petersoninstitute.org/publications/cheapt preview/365/6iie3586.df

Jin Woong Kang, a PhD candidate at the Univerditlionesota, states in an article
published inStudies in Ethnicity and Nationalistimat after 1910 Korean migration in China
was a forced migration which was part of Japanedag@teon to establish the Greater East
Asian Co-prosperity Sphere. Japan’s policy of fdroggration was reinforced once it had
occupied Manchuria (Kang, Jin Woong 2008, ‘The DNialional Identity of the Korean
Minority in China: The Politics of Nation and Raaed the Imagination of EthnicityStudies
in Ethnicity and Nationalispivol. 8, No. 1, p.104).
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Kim writes that in 1945, 20% (at most) of Koreaasiding in China had Chinese citizenship.
Most of the remaining ethnic Koreans, those whodeaided not to return to Korea, had
obtained Chinese citizenship by 1952 under the €d@rCommunist Party’s policy towards
ethnic Koreans (Kim, Si Joong, ‘The Economic Statnd Role of Ethnic Koreans in China’
in Bergsten, Fred C. and Choi, Inbom (eds) 200® Korean Diaspora in the World
EconomyJanuary, Peterson Institute of International Booics website, p.103,108-109
http://www.petersoninstitute.org/publications/cheapt preview/365/6iie3586.pdf

On granting Chinese citizenship to ethnic Koreawst £945 see also: Choe, Hyun 2006,
‘National Identity and Citizenship in the Peopl&spublic of China and the Republic of
Korea’, Journal of Historical Sociologyol. 19, No. 1 March, p.98ttp://www.blackwell-
synergy.com/doi/pdf/10.1111/j.1467-6443.2006.002 #0Accessed 24 April 2008).

Kim also comments that ethnic Koreans have movedany cities around China. In some
cities they will be able to maintain ethnic Koresttucation and culture. However,
governments in cities with a small number of tenappethnic Korean populations do not
provide any preferential treatment for them (KimJ&ong, ‘The Economic Status and Role
of Ethnic Koreans in China’ in Bergsten, Fred Cd &hoi, Inbom (eds) 2003 he Korean
Diaspora in the World Economyanuary, Peterson Institute of International Booics
website, pp.121-122

http://www.petersoninstitute.org/publications/cheapt preview/365/6iie3586.df

Interpretation

According to WikipediaJin (Chinese 4; pinyin: Jin; Cantonese YaleéGum) is a Chinese
family name. It literally means "gold". The surnaimelso used iWiethamandKoreg
where it is romanized as Kim.

FINDINGS AND REASONS

In the absence of evidence to the contrary, theuhal accepts that the applicant is a Chinese
National.

Whether the applicant went to North Korea

In his application, the applicant stated he weriidoth Korea for one day however at
hearing, he stated he was there for four. Wheswtfas put to him, he stated that was not
true. The Tribunal has considered whether it acctyat the applicant did go to North Korea
in 2003. Several sources of information indicat this possible that, in 2003, a Chinese
national of Korean heritage was able to travel Mtwth Korea as a tourist, stay for four
days, and return. The city locations that the appli named on the Chinese side of the border
are co-located. The destination in North Korea whbe applicant stayed, Rajin, is within
driving distance (approximately 67Rpfrom Hunchun and it was a popular destination for
Chinese tourists at the time. Several sourcesatelihat North Korea generally allowed
Chinese tourists to enter into North Korea usinly aChinese identity document prior to
2004. Several sources also indicate that a siz€zhleese community of Korean heritage
(850,000 members) is located in this border argahiia and North Korea, and cross-border
travel and business has been conducted for yedrsame ease. Given this information, the
Tribunal accepts that it is plausible that the eggpit went to North Korea in 2003. In

! ‘Distance from Rajin and Hunchun’ 2000, MicrosBficarta Interactive World Atlas 2000.
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addition, given that the applicant was able to mlesufficient detail at hearing which was
largely consistent with the country informationetithe Tribunal accepts the applicant has
been there.

Whether the applicant helped North Korean refugees

The Tribunal accepts that the applicant is fronm Jrovince and that he may have had some
contact with North Koreans refugees in Jilin Praeitnowever the Tribunal has some
difficulties accepting the applicant’s evidencettha attended meetings, uploaded articles
onto the internet and helped North Korean refugees they were in China. That is because
at hearing, the applicant stated his first meetvag held in July 2003 and then August 2003
which was before he went to North Korea howeverhgicant subsequently stated that his
first meeting was after he went to North Korea en8eptember but he could not remember
the year. When this was put to him, he stateditmatist have been the interpreter’s fault,
however the Tribunal is satisfied that its follow guestions (why did he go to the meetings
even before going to North Korea) which the applianswered (he did not know how to
help and when the pastor talked about it that wiasya opener for him) would have alerted
the applicant to an interpretation error at thagetif indeed one existed. The Tribunal is
satisfied that given the accredited level of thenpreter and the flow of the dialogue at that
stage of the hearing that there was no interpfatdt. The applicant’s final statement in
relation to when he first went to the meetings Whas he met the Pastor in July and then
went to the meetings in September 2003 which wias Bé went to North Korea. Given this,
the Tribunal finds that the applicant’s evidenceglation to when he first went to the
meetings has continued to change in relation tahléndne went to the meetings before or
after he went to North Korea. In addition, his et statement seems to suggest that it was
his trip to the Republic of Korea that had a gregiact on his beliefs about the idealism of
communist countries and that it was this rathen th& Korean pastor who moved him to act.
If this had in fact been the case, then the Tribaesumes he would have been able to state
that at hearing and not that it was the pastolkstkeat was the eye opener for him. In
addition, his original testimony was that there ev8mmembers of the group however he
subsequently changed his evidence and statechihatémbership could change and that he
was only a participant and not the leader. Thbeunal finds it unlikely that the applicant
would be a member of a fluctuating group of unkngeople that were involved in what
essentially was unlawful activity. In additiongthpplicant stated at the second hearing that
he first helped one person cross but when it wasoplim that he had previously told the
Tribunal that he was involved in helping two braténe agreed. Whilst the Tribunal accepts
that the applicant stated that these brothers nemeed ‘Kim’ which according to searches
conducted by the Tribunal can also be translateédusy’ in Mandarin, the Tribunal remains
concerned that his original evidence at the set@ading was that he first helped one rather
than two people. In addition, when asked at trst fiearing on many occasions and in many
different ways how to describe the typical Northr&n refugee, he was unable to do so.
Whilst the applicant stated at one stage that beght there was a problem with the
interpreter, the Tribunal does not consider thiatigithe case given that his answers were
articulate and on point but failed to mention thest majority of North Korean refugees were
women. He also departed China over one year afterds allegedly detained and travelled
on his own passport. He also took over one yebrdge his application after his arrival in
Australia [in] April 2009. The delay in travel afatging an application and travelling on his
own passport is not, in the Tribunal’s view, cotesis with someone who fears persecution.
Whilst the applicant suggested at hearing thatlbiay in applying was because he did not
know the protection visa process, the Tribunal dassaccept this given that his alleged
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reason for leaving China was to look for freedorAustralia and he had opportunities to
ascertain his visa options that did not involvgirej on his skills. In reaching its finding, the
Tribunal has considered the letter that the applistates is from [name deleted: s.431(2)]
however given the changing nature of the applisagnidence the Tribunglves greater

weight to the view it has formed of the credibilitf/the applicant’s own evidence than to this e
has produced in purported corroboration of hisnatai

Given its above findings, the Tribunal is not coroad that the applicant was involved in a
group that allegedly met to assist North Koreats @hina nor that he helped North Koreans
into China. It follows that because the Tribunahat convinced that he was involved in this
group that allegedly also expressed political apisiand uploaded articles onto the internet
the Tribunal is not satisfied that the applicargaged in these activities also.

It follows that the Tribunal is not convinced thia¢ applicant was detained for seven hours in
March 2008 and then released by paying 30 OOORNdBaally when the other people who
were allegedly caught at the same time for beinglued in the applicant’'s same operations
were allegedly dismissed or detained and the cpumfiormation before the Tribunal

suggests that the Chinese authorities have begukiog down on people who assisted the
North Korean refugee population. Whilst the apglicsubsequently stated that he did not
know whether his friend from the visa office wasaileed or not because he was not
contactable, the applicant stated in his writt@eshent that his friend in the visa office was
detained. He also stated at hearing that his statehad been read back to him in Mandarin
and he thought it was correct.

The Tribunal also considers that the applicantevidedge of North Koreans may have been
obtained simply because he resided in Jilin wheresbuld have been exposed to North
Koreans or information about them.

In summary, the Tribunal is not satisfied thatdiplicant was involved in a group that
allegedly met to assist North Koreans into Chind\@here he expressed political views and
uploaded articles, nor that he was detained, rairite and his family were monitored.

The applicant has also claimed that Chinese Kortzanesemotional, economic and cultural
problems. He stated there was a spiritual mountaich used to be managed by Yanbin but
in 2005 the management went to Jilin and this veae they were threatened emotionally.

He also stated the companies in Yangbin were beigrged with China and there was no
money for Yangbin and that the Korean populatios decreasing and the rate had decreased
from 62% in 1952 to 38% and if the population dad account for more than 35% then the
population may lose control. However, the applitafailure to seek recognition as a refugee
until June 2010 more than 14 months after he atrineAustralia does not indicate to the
Tribunal that the applicant is convinced he wittdaserious harm for any of these reasons.
Neither is the Tribunal satisfied that the treattf@might face in the reasonably foreseeable
future as a result of these emotional, economiccaifidral problems could be identified as
‘serious harm,” examples of which are identifieds81R(2).

The Tribunal is not satisfied that the applicard Bagaged in the claimed activities or that he
suffered the alleged harm. Given this, it is noisfad he will engage in those same activities
in the future. The Tribunal is not satisfied ttiad applicant is a person to whom Australia
has protection obligations under the Refugees Quiore Therefore the applicant does not
satisfy the criterion set out :136(2)(a) for a protection visa.



DECISION

89. The Tribunal affirms the decision not to grant &pplicant a Protection (Class XA) visa.



