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In the case of Sgdi¢ and Finci v. Bosnia and Her zegovina,
The European Court of Human Rights, sitting as an@rChamber
composed of:
Jean-Paul Cost®resident,
Christos Rozakis,
Nicolas Bratza,
Peer Lorenzen,
Francoise Tulkens,
Josep Casadevall,
Giovanni Bonello,
Lech Garlicki,
Khanlar Hajiyev,
Ljiljana Mijovié¢,
Egbert Myjer,
David Thor Bjorgvinsson,
George Nicolaou,
Luis Lopez Guerra,
Ledi Bianku,
Ann Power,
Mihai Poalelungijudges,
and Vincent Bergerurisconsult
Having deliberated in private on 3 June and 25 Ndyer 2009,
Delivers the following judgment, which was adopted the last-
mentioned date:

PROCEDURE

1. The case originated in two applications (nG996/06 and 34836/06)
against Bosnia and Herzegovina lodged with the Caonder Article 34 of
the Convention for the Protection of Human Rightsl &~undamental
Freedoms (“the Convention”) by two citizens of Basand Herzegovina,
Mr Dervo Sejd¢ and Mr Jakob Finci (“the applicants”), on 3 Julyda
18 August 2006 respectively.

2. The applicants complained of their ineligilyilib stand for election to
the House of Peoples and the Presidency of Boswiddarzegovina on the
ground of their Roma and Jewish origin. They invbketicles 3, 13 and
14, Article 3 of Protocol No. 1 and Article 1 ofd@ocol No. 12.

3. The applications were allocated to the FourtlatiSn of the Court
(Rule 52 § 1 of the Rules of Court). On 11 Marclo@@ Chamber of that
Section decided to give notice of the applicatitmthe Government. Under
the provisions of Article 29 § 3 of the Conventidirdecided to examine the
merits of the applications at the same time asr tadmissibility. On
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10 February 2009 the Chamber, composed of thewoitp judges: Nicolas
Bratza, Lech Garlicki, Giovanni Bonello, Ljiljana ijdvi¢, David Thoér
Bjorgvinsson, Ledi Bianku and Mihai Poalelungi, aaldo of Fate Araci,
Deputy Section Registrar, relinquished jurisdictianfavour of the Grand
Chamber, none of the parties having objected tagqeishment (Article 30
of the Convention and Rule 72). The compositiorthef Grand Chamber
was determined according to the provisions of Aat7 88 2 and 3 of the
Convention and Rule 24.

4. The parties filed written observations on tdenssibility and merits.
Third-party comments were also received from thaitv® Commission, the
AIRE Centre and the Open Society Justice Initiatikich had been given
leave to intervene in the written procedure (Aei8b 8 2 of the Convention
and Rule 44 § 2).

5. A hearing took place in public in the Human lRg Building,
Strasbourg, on 3 June 2009 (Rule 54 § 3). Thereapd before the Court:

(a) for the Government

Ms Z.IBRAHIMOVIC, Deputy Agent
Ms B.SKALONJIC Assistant Agent
Mr  F. TURCINOVIC, Adviser

(b) for the applicants
Mr F.J.LEONDIAZ,
Ms S.P.ROSENBERG
Mr C.BALDWIN, Counsel

The Court heard addresses by Ms IbrahifovMr Leon Diaz,
Ms Rosenberg and Mr Baldwin. The second applicaad @also present at
the hearing.

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

A. Relevant background to the present case

6. The Constitution of Bosnia and Herzegovina éhmafter referred to
as “the Constitution” or “the State Constitution’h@n it is necessary to
distinguish it from the Entity Constitutions) is amnex to the General
Framework Agreement for Peace in Bosnia and Herdegq“the Dayton
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Peace Agreement”), initialled at Dayton on 21 Nokem1995 and signed
in Paris on 14 December 1995. Since it was para gfeace treaty, the
Constitution was drafted and adopted without thalieation of procedures
which could have provided democratic legitimacycdhstitutes the unique
case of a constitution which was never officiallybpshed in the official
languages of the country concerned but was agreddpablished in a
foreign language, English. The Constitution conédrthe continuation of
the legal existence of Bosnia and Herzegovina &tate, while modifying
its internal structure. In accordance with the Qitutson, Bosnia and
Herzegovina consists of two Entities: the Fedematmf Bosnia and
Herzegovina and the Republika Srpska. The DaytacéAgreement failed
to resolve the Inter-Entity Boundary Line in thelBy area, but the parties
agreed to a binding arbitration in this regard i@et V of Annex 2 to the
Dayton Peace Agreement). Pursuant to an arbitratcaef 5 March 1999,
the Bko District has been created under the exclusiversignty of the
State.

7. In the Preamble to the Constitution, Bosni&&mats and Serbs are
described as *“constituent peoples”. At the Stateelle power-sharing
arrangements were introduced, making it impossibleadopt decisions
against the will of the representatives of any ‘&dnent people”, including
a vital interest veto, an Entity veto, a bicamesgdtem (with a House of
Peoples composed of five Bosniacs and the sameearwohiCroats from the
Federation of Bosnia and Herzegovina and five Sédis the Republika
Srpska) as well as a collective Presidency of thmeenbers with a Bosniac
and a Croat from the Federation of Bosnia and Hgn@ea and a Serb from
the Republika Srpska (for more details see par&gra@ and 22 below).

B. Thepresent case

8. The applicants were born in 1956 and 1943 wiyq@ty. They have
held and still hold prominent public positions. Mejdic is now the Roma
Monitor of the OSCE Mission to Bosnia and Herzegayi having
previously served as a member of the Roma CourifciBasnia and
Herzegovina (the highest representative body of theal Roma
community) and a member of the Advisory Committee Roma (a joint
body comprising representatives of the local Rom@maunity and of the
relevant ministries). Mr Finci is now serving ag tAmbassador of Bosnia
and Herzegovina to Switzerland, having previousldhpositions that
included being the President of the Inter-Religi@muncil of Bosnia and
Herzegovina and the Head of the State Civil Serfigency.

9. The applicants describe themselves to be of&Rand Jewish origin
respectively. Since they do not declare affiliatiovith any of the
“constituent peoples”, they are ineligible to stdad election to the House
of Peoples (the second chamber of the State patigrand the Presidency
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(the collective Head of State). Mr Finci obtaineffiotal confirmation in
this regard on 3 January 2007.

[I. RELEVANT INTERNATIONAL AND DOMESTIC LAW AND
PRACTICE

A. Dayton Peace Agreement

10. The Dayton Peace Agreement, initialled atwheght-Patterson Air
Force Base near Dayton (the United States) on 2leidber 1995 and
signed in Paris (France) on 14 December 1995, iasulmination of some
44 months of intermittent negotiations under thespézes of the
International Conference on the former Yugoslavid the Contact Group.
It entered into force on the latter date and costaivelve Annexes.

1. Annex 4 (the Constitution of Bosnia and Herzeg)

11. The Constitution makes a distinction betweemnstituent peoples”
(persons who declare affiliation with Bosnigc€roats and Serbs) and
“others” (members of ethnic minorities and persais do not declare
affiliation with any particular group because oftemnmarriage, mixed
parenthood, or other reasons). In the former Ywyos) a person's ethnic
affiliation was decided solely by that person, tlgbh a system of self-
classification. Thus, no objective criteria, sughkmowledge of a certain
language or belonging to a specific religion werquired. There was also
no requirement of acceptance by other members efethnic group in
question. The Constitution contains no provisionsgarding the
determination of one's ethnicity: it appears thatvas assumed that the
traditional self-classification would suffice.

12. Only persons declaring affiliation with a “ctiuent people” are
entitled to run for the House of Peoples (the sdocmmber of the State
parliament) and the Presidency (the collective Hea8tate). The following
are the relevant provisions of the Constitution:

ArticleV

“The Parliamentary Assembly shall have two chambies House of Peoples and
the House of Representatives.

! Bosniacs were known as Muslims until the 1992-85. Whe term “Bosniacs'Bo$njac)
should not be confused with the term “BosniarBbgancj which is commonly used to
denote citizens of Bosnia and Herzegovina irre$gecif their ethnic origin.
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1. House of Peoples. The House of Peoples shall comprise 15 Delegatesthirds
from the Federation (including five Croats and fBesniacs) and one-third from the
Republika Srpska (five Serbs).

a. The designated Croat and Bosniac Delegates flmmFederation shall be
selected, respectively, by the Croat and Bosnideda¢es to the House of Peoples
of the Federatioch Delegates from the Republika Srpska shall bectsdeby the
National Assembly of the Republika Srp&ka

b. Nine members of the House of Peoples shall csmpa quorum, provided that
at least three Bosniac, three Croat, and three Seldgates are present.

2. House of Representatives. The House of Representatives shall comprise
42 Members, two-thirds elected from the territofytlte Federation, one-third from
the territory of the Republika Srpska.

a. Members of the House of Representatives skatlitectly elected from their
Entity in accordance with an election law to be @dd by the Parliamentary
Assembly. The first election, however, shall takecp in accordance with Annex 3
to the General Framework Agreement.

b. A majority of all members elected to the Housfe Representatives shall
comprise a quorum.

3. Procedures.

a. Each chamber shall be convened in Sarajevanoot than 30 days after its
selection or election.

b. Each chamber shall by majority vote adoptriternal rules and select from its
members one Serb, one Bosniac, and one Croat ‘e sgrits Chair and Deputy
Chairs, with the position of Chair rotating amohg three persons selected.

c. All legislation shall require the approval aftb chambers.

d. All decisions in both chambers shall be by migjof those present and voting.
The Delegates and Members shall make their bestteffo see that the majority
includes at least one-third of the votes of Delegair Members from the territory of
each Entity. If a majority vote does not includeeghird of the votes of Delegates
or Members from the territory of each Entity, thba@ and Deputy Chairs shall
meet as a commission and attempt to obtain appweitiain three days of the vote.
If those efforts fail, decisions shall be taken dymajority of those present and
voting, provided that the dissenting votes do matude two-thirds or more of the
Delegates or Members elected from either Entity.

e. A proposed decision of the Parliamentary Assgmiay be declared to be
destructive of a vital interest of the Bosniac, &r@r Serb people by a majority of,

! Members of the House of Peoples of the FederasioBosnhia and Herzegovina are
appointed by the Cantonal parliaments (the Federati Bosnia and Herzegovina consists
of ten Cantons). Members of the Cantonal parliamarg directly elected.

2 Members of the National Assembly of the RepubSkpska are directly elected.



6

SEJDC AND FINCI v. BOSNIA AND HERZEGOVINA SEPARATE OPINIONS

as appropriate, the Bosniac, Croat, or Serb Dedsgselected in accordance with
paragraph | (a) above. Such a proposed decisioh relgmire for approval in the
House of Peoples a majority of the Bosniac, ofGheat, and of the Serb Delegates
present and voting.

f. When a majority of the Bosniac, of the Croatobthe Serb Delegates objects
to the invocation of paragraph (e), the Chair oé tHouse of Peoples shall
immediately convene a Joint Commission comprisimged Delegates, one each
selected by the Bosniac, by the Croat, and by #mb ®elegates, to resolve the
issue. If the Commission fails to do so within fidays, the matter will be referred
to the Constitutional Court, which shall in an edied process review it for
procedural regularity.

g. The House of Peoples may be dissolved by tlesidncy or by the House
itself, provided that the House's decision to dissds approved by a majority that
includes the majority of Delegates from at leash tvf the Bosniac, Croat, or Serb
peoples. The House of Peoples elected in thediestions after the entry into force
of this Constitution may not, however, be dissolved

h. Decisions of the Parliamentary Assembly shatlit make effect before
publication.

i. Both chambers shall publish a complete recdrtheir deliberations and shall,
save in exceptional circumstances in accordandethir rules, deliberate publicly.

j- Delegates and Members shall not be held criltyima civilly liable for any acts
carried out within the scope of their duties in Baliamentary Assembly.

4. Powers. The Parliamentary Assembly shall have responsititir:

a. Enacting legislation as necessary to implerdeaisions of the Presidency or to
carry out the responsibilities of the Assembly urtties Constitution.

b. Deciding upon the sources and amounts of reageffar the operations of the
institutions of Bosnia and Herzegovina and intéamat! obligations of Bosnia and
Herzegovina.

c. Approving a budget for the institutions of Bi@sand Herzegovina.

d. Deciding whether to consent to the ratificatidrireaties.

e. Such other matters as are necessary to carigauties or as are assigned to it
by mutual agreement of the Entities.”

ArticleV

“The Presidency of Bosnia and Herzegovina shallsistrof three Members: one
Bosniac and one Croat, each directly elected froentérritory of the Federation, and
one Serb directly elected from the territory of Republika Srpska.
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1. Election and Term.

a. Members of the Presidency shall be directlgtetkin each Entity (with each
voter voting to fill one seat on the Presidencypatordance with an election law
adopted by the Parliamentary Assembly. The firstt@n, however, shall take place
in accordance with Annex 3 to the General Framewigieement. Any vacancy in
the Presidency shall be filled from the relevantitifrin accordance with a law to be
adopted by the Parliamentary Assembly.

b. The term of the Members of the Presidency etknt the first election shall be
two years; the term of Members subsequently elestadl be four years. Members
shall be eligible to succeed themselves once aal stereafter be ineligible for
four years.

2. Procedures.

a. The Presidency shall determine its own rulggro€edure, which shall provide
for adequate notice of all meetings of the Presigen

b. The Members of the Presidency shall appoinhftbeir Members a Chair. For
the first term of the Presidency, the Chair shallthe Member who received the
highest number of votes. Thereafter, the methosetdcting the Chair, by rotation
or otherwise, shall be determined by the Parliaargmssembly, subject to Article
IV § 3.

c. The Presidency shall endeavor to adopt allitheasy Decisions (i.e., those
concerning matters arising under Article V § 3 (@) by consensus. Such decisions
may, subject to paragraph (d) below, neverthelessdopted by two Members when
all efforts to reach consensus have failed.

d. A dissenting Member of the Presidency may dedaPresidency Decision to
be destructive of a vital interest of the Entitgrfr the territory from which he was
elected, provided that he does so within three ddyts adoption. Such a Decision
shall be referred immediately to the National Assgnof the Republika Srpska, if
the declaration was made by the Member from thattdey; to the Bosniac
Delegates of the House of Peoples of the Federafitme declaration was made by
the Bosniac Member; or to the Croat Delegates aff biody, if the declaration was
made by the Croat Member. If the declaration isfiomed by a two-thirds vote of
those persons within ten days of the referral, dhallenged Presidency Decision
shall not take effect.

3. Powers. The Presidency shall have responsibility for:

a. Conducting the foreign policy of Bosnia and z2égjovina.

b. Appointing ambassadors and other internatiomatesentatives of Bosnia and
Herzegovina, no more than two-thirds of whom maysekected from the territory
of the Federation.

c. Representing Bosnia and Herzegovina in intewnat and European

organizations and institutions and seeking memljershsuch organizations and
institutions of which Bosnia and Herzegovina is ashember.
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d. Negotiating, denouncing, and, with the conséithe Parliamentary Assembly,
ratifying treaties of Bosnia and Herzegovina.

e. Executing decisions of the Parliamentary Assgmb

f. Proposing, upon the recommendation of the CibwofcMinisters, an annual
budget to the Parliamentary Assembly.

g. Reporting as requested, but not less than #gnua the Parliamentary
Assembly on expenditures by the Presidency.

h. Coordinating as necessary with internationald amongovernmental
organizations in Bosnia and Herzegovina.

i. Performing such other functions as may be remggsto carry out its duties, as
may be assigned to it by the Parliamentary Assendrlyas may be agreed by the
Entities.”

13. The constitutional arrangements contestedhénpresent case were
not included in the Agreed Basic Principles whignstituted the basic
outline for what the future Dayton Peace Agreemeatild contain (see
paragraphs 6.1 and 6.2 of the Further Agreed Bd&%iociples of
26 September 1995). Reportedly, the internationeliators reluctantly
accepted these arrangements at a later stage beshssong demands to
this effect from some of the parties to the conflaee Nystueh Achieving
Peace or Protecting Human Rights: Conflicts betw&erms Regarding
Ethnic Discrimination in the Dayton Peace Agreemevartinus Nijhoff
Publishers, 2005, p. 192, and O'Bfiefihe Dayton Agreement in Bosnia:
Durable Cease-Fire, Permanent Negotiation Zartman and Kremenyuk
(eds),Peace versus Justice: Negotiating Forward- and Bak-Looking
OutcomesRowman & Littlefield Publishers, 2005, p. 105).

14. Fully aware that these arrangements were prosably conflicting
with human rights, the international mediators edered it to be especially
important to make the Constitution a dynamic inskeat and provide for
their possible phasing out. Article Il § 2 of therGtitution was therefore
inserted (see Nystuen, cited above, p. 100). dges follows:

“The rights and freedoms set forth in the Europ€anvention for the Protection of

Human Rights and Fundamental Freedoms and its d¢dstshall apply directly in
Bosnia and Herzegovina. These shall have priosigr all other law.”

! Ms Nystuen participated in the Dayton negotiatiamsl the preceding constitutional

discussions as a legal adviser to the EuropeannU@im-Chairman of the International

Conference on the Former Yugoslavia, Mr Bildt, wiias heading the European Union
delegation within the Contact Group. Thereaftetjl 997, she worked as a legal adviser
to Mr Bildt in his capacity as High RepresentativeBosnia and Herzegovina.

2 Mr O'Brien participated in the Dayton negotiaticas a Contact Group lawyer, as well as
in most major negotiations concerning the formegdslavia from 1994 to 2001.
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While the Constitutional Court of Bosnia and Heraéga, in decisions
U 5/04 of 31 March 2006 and U 13/05 of 26 May 20@6ld that the
European Convention on Human Rights did not haverify over the
Constitution, it came to a different conclusiondecision AP 2678/06 of
29 September 2006. In the latter decision, it erachia discrimination
complaint concerning the appellant's ineligibilitystand for election to the
Presidency on the ground of his ethnic origin (arBac from the Republika
Srpska) and rejected it on the merits. The releymnt of the majority
opinion reads as follows (the translation has beeavided by the
Constitutional Court):

“18. The appellants argue that their rights havenbeiolated, taking into account
the fact that Article 1l § 2 of the Constitution Bbsnia and Herzegovina stipulates
that the rights and freedoms set forth in the EeappConvention and its Protocols
shall apply directly in Boshia and Herzegovina #mat they shall have priority over
all other law. Therefore, the appellants are ofdpaion that the candidacy of llijaz
Pilav for a member of the Presidency of Bosnia #&fetzegovina was rejected
exclusively based on his national/ethnic originvitnich they see a violation of
Article 1 of Protocol No. 12 to the European Cortiam which guarantees that the
enjoyment of any right set forth by law shall bewed without discrimination and
that no one shall be discriminated against by amlylip authority on any ground
including the national/ethnic origin.

22. There is no dispute that the provision of @etiV of the Constitution of Bosnia
and Herzegovina, as well as the provision of Aeti8lof the Election Act 2001 have a
restrictive character in a way that they resttiet tights of citizens with respect to the
candidacy of Bosniacs and Croats from the territifrthe Republika Srpska and the
Serbs from the territory of the Federation of Basand Herzegovina to stand for
election as members of the Presidency of Bosnia H@degovina. However, the
purpose of those provisions is strengthening ofpthsition of constituent peoples in
order to secure that the Presidency is composékeofepresentatives from amongst
these three constituent peoples. Taking into adcthe)current situation in Bosnia
and Herzegovina, the restriction imposed by thes@itution and Election Act 2001,
which exist with respect to the appellants' rightserms of differential treatment of
the appellant's candidacy in relation to the camcldof other candidates who are
Serbs and are directly elected from the territdrhe Republika Srpska, is justified at
this moment, since there is a reasonable justifioafor such treatment. Therefore,
given the current situation in Bosnia and Herzegavand specific nature of its
constitutional order as well as bearing in mind therent constitutional and law
arrangements, the challenged decisions of the @duBbsnia and Herzegovina and
the Central Election Commission did not violate éppellants' rights under Article 1
of Protocol No. 12 to the European Convention amtick 25 of the International
Covenant on Civil and Political Rights since thentimned decisions are not arbitrary
and are based on the law. It means that they senegitimate aim, that they are
reasonably justified and that they do not placextessive burden on the appellants
given that the restrictions imposed on the apptdlatights are proportional to the
objectives of general community in terms of preagon of the established peace,
continuation of dialogue, and consequently creatibconditions for amending the
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mentioned provisions of the Constitution of Bosaiml Herzegovina and Election Act
2001.

15. As regards amendments to the Constitutiomriisle X provides as
follows:
“1. Amendment procedure. This Constitution mayabgended by a decision of the

Parliamentary Assembly, including a two-thirds miyoof those present and voting
in the House of Representatives.

2. Human Rights and Fundamental Freedoms. No amemidto this Constitution
may eliminate or diminish any of the rights andefitems referred to in Article 1l of
this Constitution or alter the present paragraph.”

On 26 March 2009 the Parliamentary Assembly subg®ssamended
the Constitution for the first time, in accordarveih the above procedure.
The amendment at issue concerned the status 8ftke District.

2. Annex 10 (the Agreement on Civilian Implemeéat

16. The Agreement on Civilian Implementation mél the mandate of
the High Representative — the international adrretisr for Bosnia and
Herzegovina, established with the authorisationtte United Nations
Security Council by an informal group of Statesiwey involved in the
peace process (called the Peace Implementationaljoas an enforcement
measure under Chapter VII of the United Nations r(éha(see UNSC
Resolution 1031 of 15 December 1995).

17. 1t is well known that the High Representatvgwers are extensive
(seeBeri¢ and Others v. Bosnia and Herzegov(jlzc.), nos. 36357/0dt
al.,, ECHR 2007-XlIl). On numerous occasions, he hasosad ordinary
legislation and has amended the Entity Constitstiofthe Entity
Constitutions, as opposed to the State Constitutewa not part of the
Dayton Peace Agreement). Whether the High Repratesis powers also
cover the State Constitution is, however, lessrcl@he Dayton Peace
Agreement is silent on this matter, but an episomiecerning a typing error
in the State Constitution would suggest a negaiv&ver. Several months
after the entry into force of the Dayton Peace Agrent, some of the
international lawyers who had been present dutiegDayton negotiations
realised that a reference in Article V 8 2 (c) wa®ng (the reference to
Article 11l § 1 (a)-(e) was meant to have been f@nence to Article V § 3
(a)-(e)). In November 1996 the High RepresentafikeBildt, wrote a letter
to the United States Secretary of State, Mr Chpisto, and proposed to
correct the error by invoking Annex 10 to the Dayfeace Agreement. Mr
Christopher considered that Mr Bildt's authoritydan Annex 10 did not
extend to the State Constitution (see the texthefrtcorrespondence in
Nystuen, cited above, pp. 80-81). Shortly thereaftee error was corrected
without any formal decision: the High Representatsimply informed the
Presidency of Bosnia and Herzegovina and publisheatrected version of
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the State Constitution. What is relevant to thespné case is that the official
position of High Representatives has ever sincen bémat the State
Constitution is beyond their reach. The speech bydLAshdown, in his
capacity as High Representative, to the Venice Cesion confirms this
(see the Session Report from the™6Blenary Session of the Venice
Commission, CDL-PV(2004)003 of 3 November 200418). The relevant
part of his speech reads as follows:

“If Bosnia and Herzegovina wishes to join the EW &ATO it will need a fully
functioning state and nothing less. Bosnia and étpyzina political leaders are
already beginning to realise that they face a @oim maintain the current
constitution and pay the economic, social and igalitconsequences, or make the
constitutional changes required to make Bosnialéxtegovina a stable, functional
and prosperous country within the European Union.

I do not believe that the people of Bosnia and Egozina will accept that their
constitution should be a barrier to their secuaityl prosperity.

However, we cannot remove that barrier for them.

It has consistently been the view of Peace Impleatiom Council and successive
High Representatives, including me, that, provitiesl Parties observe Dayton — and
there remains a question mark on this in respedeygublika Srpska's compliance
with The Hague, then the Constitution of Bosnia aiedzegovina should be changed
only by the prescribed procedures by the Parliaamgnfssembly of Bosnia and
Herzegovina and not by the International Communityother words, that, provided
Dayton is observed, the powers of the High Reptasign begin and end with the
Dayton texts, and that any alteration to the Ctutstin enshrined therein is a matter
for the people of Bosnia and Herzegovina and tledécted representatives to
consider.”

B. Election Act 2001

18. The Election Act 2001 (published in Officiabgztte of Bosnia and
Herzegovina no. 23/01 of 19 September 2001, amenidnmublished in
Official Gazette nos. 7/02 of 10 April 2002, 9/0R3oMay 2002, 20/02 of
3 August 2002, 25/02 of 10 September 2002, 4/03 bfarch 2004, 20/04
of 17 May 2004, 25/05 of 26 April 2005, 52/05 oABgust 2005, 65/05 of
20 September 2005, 77/05 of 7 November 2005, 1df@® February 2006,
24/06 of 3 April 2006, 32/07 of 30 April 2007, 38/@f 22 April 2008 and
37/08 of 7 May 2008) entered into force on 27 Saper 2001. The
relevant provisions of this Act provide:

Section 1.4 81

“Each citizen of Bosnia and Herzegovina who haaieéd eighteen (18) years of
age shall have the right to vote and to be elepteduant to this law.”
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Section 4.8

“In order to be certified for the elections, anépeéndent candidate must present to
the Central Election Commission his or her appiicatfor participation in the
elections, which is to contain at least:

1. one thousand five hundred (1,500) signature®gittered voters for elections
for members of the Presidency of Bosnia and Herziego...”

Section 4.19 8§ 5-7

“The list of candidates shall contain the name sumthame of every candidate on the
list, their personal identification number (JMBG nmoer), permanent residence
address, declared affiliation with a particularnstituent people' or the group of
‘others', valid ID card number and place of issa®,well as a signature of the
president of the political party or presidents loé fpolitical parties in the coalition.
Each candidate's declaration of acceptance of daogi a statement confirming the
absence of impediments referred to in section $.1(4) of this Act and a statement
indicating his or her property situation referredint section 15.7 of this Act shall be
attached to the list. The declaration and statesmanist be duly certified.

The declaration of affiliation with a particulaoftstituent people' or the group of
‘others' referred to in the paragraph [immediataelypve shall be used for purposes of
the exercise of the right to hold an elected oroappd position for which such
declaration is required in the election cycle fdreh the list has been submitted.

A candidate shall be entitled not to declare hisher affiliation to a 'constituent
people' or the group of 'others'. However, any dadhre to declare affiliation shall
be considered as a waiver of the right to hold lested or appointed position for
which such declaration is required.”

Section 8.1

“The members of the Presidency of Bosnia and Hendeg who are directly
elected from the territory of the Federation of Biasand Herzegovina — one Bosniac
and one Croat, shall be elected by voters regitereote in the Federation of Bosnia
and Herzegovina. A voter registered to vote in #ederation of Bosnia and
Herzegovina may vote for either the Bosniac or €mamber of the Presidency, but
not for both. The Bosniac and Croat member whoivesethe highest number of
votes among candidates from the same constituepi@shall be elected.

The member of the Presidency of Bosnia and Heraegowho is directly elected
from the territory of the Republika Srpska — a Serlshall be elected by voters
registered to vote in the Republika Srpska. Thelickte who receives the highest
number of votes shall be elected.

The mandate for the members of the Presidency shidand Herzegovina shall be
four (4) years.”
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Section 9.12a

“Croat and Bosniac delegates from the FederatidBoshia and Herzegovina to the
House of Peoples of Bosnia and Herzegovina shalklbeted by the Croat and
Bosniac caucus, as appropriate, in the House oflPe®f the Federation of Bosnia
and Herzegovina.

Croat and Bosniac delegates to the House of Peaoplds®e Federation of Bosnia
and Herzegovina shall elect delegates from thepeetive constituent people.

Serb delegates and delegates of the 'others' tddhse of Peoples of the Federation
of Bosnia and Herzegovina shall not participatthmprocess of electing Bosniac and
Croat delegates for the House of Peoples of Boanid Herzegovina from the
Federation of Bosnia and Herzegovina.

Delegates from the Republika Srpska (five SerbsheaHouse of Peoples of Bosnia
and Herzegovina shall be elected by the NationakAwbly of the Republika Srpska.

Bosniac and Croat delegates and delegates ofttersoto the National Assembly
of the Republika Srpska shall participate in thecpss of electing delegates from the
Republika Srpska to the House of Peoples of BaammibHerzegovina. “

Section 9.12c

“Bosniac or Croat delegates to the House of Peopid3osnia and Herzegovina
shall be elected in such a way that each poligcaity participating in the Bosniac or
Croat caucus or each delegate from the BosniaheoCtoat caucus in the House of
Peoples of the Federation of Bosnia and Herzegostmal have the right to nominate
one or more candidates to the list for the electibBosniac or Croat delegates to the
House of Peoples of Bosnia and Herzegovina.

Each list may include more candidates than the murabdelegates to be elected to
the House of Peoples of Bosnia and Herzegovina.”

Section 9.12e

“Election of delegates from the Republika Srpsk#hmHouse of Peoples of Bosnia
and Herzegovina shall be conducted in such a watyeghch political party or each
delegate to the National Assembly of the RepubBkpska shall have the right to
nominate one or more candidates to the list foraleetion of Serb delegates to the
House of Peoples of Bosnia and Herzegovina.

Each list may include more candidates than the murabdelegates to be elected to
the House of Peoples of Bosnia and Herzegovina.”
C. United Nations

19. The International Convention on the Eliminatiof All Forms of
Racial Discrimination, adopted under the auspidabe United Nations on
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21 December 1965, entered into force in respeBoshia and Herzegovina
on 16 July 1993. The relevant part of its Articlprbvides:

“In this Convention, the term 'racial discriminatioshall mean any distinction,
exclusion, restriction or preference based on raoéur, descent, or national or
ethnic origin which has the purpose or effect ofllifying or impairing the
recognition, enjoyment or exercise, on an equaltifigp of human rights and
fundamental freedoms in the political, economigiap cultural or any other field of
public life.”

The relevant part of Article 5 of the Conventioads as follows:

“In compliance with the fundamental obligationsdlaiown in article 2 of this
Convention, States Parties undertake to prohildttareliminate racial discrimination
in all its forms and to guarantee the right of geae, without distinction as to race,
colour, or national or ethnic origin, to equalitefbre the law, notably in the
enjoyment of the following rights:

(c) Political rights, in particular the right to npiaipate in elections — to vote and to
stand for election — on the basis of universal aqdal suffrage, to take part in the
Government as well as in the conduct of publiciedfat any level and to have equal
access to public service;

The “concluding observations” on Bosnia and Herxego of the
Committee on the Elimination of Racial Discrimimatj the body of
independent experts set up to monitor the impleatemt of this treaty,
read, in the relevant part, as follows (documentROEC/BIH/CO/6 of
11 April 2006, § 11):

“The Committee is deeply concerned that under FasidV and V of the State
Constitution, only persons belonging to a groupsiered by law to be one of Bosnia
and Herzegovina's 'constituent peoples' (Bosni€keats, and Serbs), which group
also constitutes the dominant majority within thetify in which the person resides
(e.g, Bosniaks and Croats within the Federation of Bosmd Herzegovina, and
Serbs within the Republika Srpska), can be eleitetle House of Peoples and to the
tripartite Presidency of Bosnia and Herzegovina &kisting legal structure therefore
excludes from the House of Peoples and the Presid#hpersons who are referred to
as 'Others’, that is persons belonging to nationiabrities or ethnic groups other than
Bosniaks, Croats, or Serbs. Although the tripartitaucture of the State party's
principal political institutions may have been jfist, or even initially necessary to
establish peace following the armed conflict wittiie territory of the State party, the
Committee notes that legal distinctions that favand grant special privileges and
preferences to certain ethnic groups are not cdbipatith Articles 1 and 5 (c) of the
Convention. The Committee further notes that thlEsebspecially true when the
exigency for which the special privileges and prefiees were undertaken has abated.
(Arts. 1 (4) and 5 (c)).

The Committee urges the State party to proceed wittending the relevant
provisions of the State Constitution and the Etectiaw, with a view to ensuring the
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equal enjoyment of the right to vote and to stand élection by all citizens
irrespective of ethnicity.”

20. The International Covenant on Civil and Pdditi Rights, adopted
under the auspices of the United Nations on 16 iDbee 1966, entered into
force in respect of Bosnia and Herzegovina on 6cld©92. The following
are its relevant provisions:

Article28§1

“Each State Party to the present Covenant undertimkeespect and to ensure to all
individuals within its territory and subject to itgrisdiction the rights recognized in
the present Covenant, without distinction of anpdki such as race, colour, sex,
language, religion, political or other opinion, ioa@l or social origin, property, birth
or other status.”

Article 25

“Every citizen shall have the right and the oppoitty without any of the
distinctions mentioned in article 2 and withoutessonable restrictions:

(a) To take part in the conduct of public affadtgectly or through freely chosen
representatives;

(b) To vote and to be elected at genuine periotictions which shall be by
universal and equal suffrage and shall be heldelbyes ballot, guaranteeing the free
expression of the will of the electors;

(c) To have access, on general terms of equadityublic service in his country.”

Article 26

“All persons are equal before the law and are ledtitvithout any discrimination to
the equal protection of the law. In this respedte tlaw shall prohibit any
discrimination and guarantee to all persons equal effective protection against
discrimination on any ground such as race, colgex, language, religion, political or
other opinion, national or social origin, propettyth or other status.”

The “concluding observations” on Bosnia and Herxego of the
Human Rights Committee, the body of independentedgpset up to
monitor the implementation of this treaty, read,tle relevant part, as
follows (document CCPR/C/BIH/CO/1 of 22 Novembef&08 8):

“The Committee is concerned that after the rejectb the relevant constitutional
amendment on 26 April 2006, the State Constituiod Election Law continue to
exclude 'Others'i.e. persons not belonging to one of the State paltgsstituent
peoples' (Bosniaks, Croats and Serbs), from bdawjesl to the House of Peoples and
to the tripartite Presidency of Bosnia and Herzéam\arts. 2, 25 and 26)

The State party should reopen talks on the cofistital reform in a transparent
process and on a wide participatory basis, inclydil stakeholders, with a view to



16 SEJDC AND FINCI v. BOSNIA AND HERZEGOVINA SEPARATE OPINIONS

adopting an electoral system that guarantees egpjayment of the rights under
article 25 of the Covenant to all citizens irregpecof ethnicity.”

D. Council of Europe

21. In becoming a member of the Council of Euriop2002, Bosnia and
Herzegovina undertook to “review within one yeaithwthe assistance of
the European Commission for Democracy through LaWenice
Commission), the electoral legislation in the ligift Council of Europe
standards, and to revise it where necessary” (pa@dd 234 (2002) of the
Parliamentary Assembly of the Council of Europ@®fJanuary 2002, § 15
(iv) (b)). Thereafter, the Parliamentary Assembiythee Council of Europe
has periodically reminded Bosnia and Herzegovindhif post-accession
obligation and urged it to adopt a new constitutimefore October 2010
with a view to replacing “the mechanisms of ethnépresentation by
representation based on the civic principle, ngtably ending the
constitutional discrimination against 'Others” g9Resolution 1383 (2004)
of 23 June 2004, § 3; Resolution 1513 (2006) ofl@a8e 2006, § 20; and
Resolution 1626 (2008) of 30 September 2008, § 8).

22. The Venice Commission, the Council of Europeigisory body on
constitutional matters, adopted a number of opmiarthis connection.

The Opinion on the constitutional situation in Biasand Herzegovina
and the powers of the High Representative (docur@@&nii-AD(2005)004
of 11 March 2005) reads, in the relevant partptiews:

“1. On 23 June 2004 the Parliamentary Assemblhef@ouncil of Europe adopted
Resolution 1384 on “Strengthening of democratictit$ons in Bosnia and
Herzegovina”. Paragraph 13 of the Resolution asles Yenice Commission to
examine several constitutional issues in BosniaHerdegovina.

29. Bosnia and Herzegovina is a country in tramsitfacing severe economic
problems and desiring to take part in Europeargnation. The country will only be
able to cope with the numerous challenges resuftiowgp this situation if there is a
strong and effective government. The constitutiondés on the functioning of the
state organs are however not designed to produgegsgovernment but to prevent
the majority from taking decisions adversely afiegt other groups. It is
understandable that in a post-conflict situatioaréghwas (and is) insufficient trust
between ethnic groups to allow government on theshaf the majoritarian principle
alone. In such a situation specific safeguards havse found which ensure that all
major groups, in Bosnia and Herzegovina the carestit peoples, can accept the
constitutional rules and feel protected by them. aAsonsequence the Bosnia and
Herzegovina Constitution ensures the protectiorthef interests of the constituent
peoples not only through territorial arrangememfecting their interests but also
through the composition of the state organs andules on their functioning. In such
a situation, a balance has indeed to be struckdsstihe need to protect the interests
of all constituent peoples on the one hand anchdesl for effective government on
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the other. However, in the Bosnia and HerzegovimmsGtution, there are many

provisions ensuring the protection of the interegthe constituent peoples, inter alia:
the vital interest veto in the Parliamentary Assimiine two chamber system and the
collective Presidency on an ethnic basis. The coewieffect of these provisions

makes effective government extremely difficultndt impossible. Hitherto the system
has more or less functioned due to the paramodatabthe High Representative.

This role is however not sustainable.

The vital interest veto

30. The most important mechanism ensuring thatewistbns are taken against the
interest of any constituent people is the vitakiast veto. If the majority of the
Bosniac, Croat or Serb delegates in the House oplEg declare that a proposed
decision of the Parliamentary Assembly is destvectio a vital interest of their
people, the majority of Bosniac, Serb and Croa¢gkties have to vote for the decision
for it to be adopted. The majority of delegatesrfranother people may object to the
invocation of the clause. In this case a concdiatiprocedure is foreseen and
ultimately a decision is taken by the Constitutio@ourt as to the procedural
regularity of the invocation. It is noteworthy tithe Constitution does not define the
notion of vital interest veto, contrary to the EptConstitutions which provide a
(excessively broad) definition.

31. It is obvious, and was confirmed by many imteutors, that this procedure
entails a serious risk of blocking decision-maki@ghers argued that this risk should
not be overestimated since the procedure has rhesly used and the Constitutional
Court in a decision of 25 June 2004 started tapmét the notion [see decision U-8/04
on the vital interest veto against the Frameworkvl@n Higher Education]. The
decision indeed indicates that the Court does oosider that the vital interest is a
purely subjective notion within the discretion odcd member of parliament and
which would not be subject to review by the CoWn the contrary, the Court
examined the arguments put forward to justify tee of the vital interest veto, upheld
one argument and rejected another.

32. The Commission is nevertheless of the opirtiah & precise and strict definition
of vital interest in the Constitution is necessarlie main problem with veto powers
is not their use but their preventive effect. Siradkpoliticians involved are fully
conscious of the existence of the possibility @B, an issue with respect to which a
veto can be expected will not even be put to the.\due to the existence of the veto,
a delegation taking a particularly intransigentipos and refusing to compromise is
in a strong position. It is true that further cdse-from the Constitutional Court may
provide a definition of the vital interest and reduthe risks inherent in the
mechanism. This may however take a long time aralsit seems inappropriate to
leave such a task with major political implicatiots the Court alone without
providing it with guidance in the text of the Cdnhgion.

33. Under present conditions within Bosnia and dgaina, it seems unrealistic to
ask for a complete abolition of the vital intergsto. The Commission nevertheless
considers that it would be important and urgenpitovide a clear definition of the
vital interest in the text of the Constitution. $hiefinition will have to be agreed by
the representatives of the three constituent pedmie should not correspond to the
present definition in the Entity Constitutions wihiallows practically anything being
defined as vital interest. It should not be exaedgi broad but focus on rights of
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particular importance to the respective peoplesniman areas such as language,
education and culture.

Entity veto

34. In addition to the vital interest veto, Articl¢ § 3 (d) of the Constitution
provides for a veto by two-thirds of the delegatioom either Entity. This veto,
which in practice seems potentially relevant ordy the Republika Srpska, appears
redundant having regard to the existence of tha witerest veto.

Bicameral system

35. Article IV of the Constitution provides for achmeral system with a House of
Representatives and a House of Peoples both hakegame powers. Bicameral
systems are typical for federal states and itésefore not surprising that the Bosnia
and Herzegovina Constitution opts for two chambEi®wvever, the usual purpose of
the second chamber in federal states is to ensigeoager representation of the
smaller entities. One chamber is composed on this lo& population figures while in
the other either all entities have the same numbeeats (Switzerland, USA) or at
least smaller entities are overrepresented (GermamyBosnia and Herzegovina this
is quite different: in both chambers two-thirds the members come from the
Federation of Bosnia and Herzegovina, the diffeeebeing that in the House of
Peoples only the Bosniacs and Croats from the B&darand the Serbs from the
Republika Srpska are represented. The House ofl&e@ptherefore not a reflection
of the federal character of the state but an aafditi mechanism favouring the
interests of the constituent peoples. The maintfanaf the House of Peoples under
the Constitution is indeed as the chamber whereithkinterest veto is exercised.

36. The drawback of this arrangement is that thesdmf Representatives becomes
the chamber where legislative work is done and sgary compromises are made in
order to achieve a majority. The role of the Houfd>eoples is only negative as a
veto chamber, where members see as their taskctosesely defend the interests of
their people without having a stake in the sucaédbe legislative process. It would
therefore seem preferable to move the exercisbheofital interest veto to the House
of Representatives and abolish the House of Peoplés would streamline
procedures and facilitate the adoption of legiskatiwithout endangering the
legitimate interests of any people. It would alsolve the problem of the
discriminatory composition of the House of Peoples.

The collective Presidency

37. Article V of the Constitution provides for alleestive Presidency with one
Bosniac, one Serb and one Croat member and anwtatiair. The Presidency
endeavours to take its decisions by consensusc{@ii § 2 (c)). In case of a decision
by a majority, a vital interest veto can be exadiby the member in the minority.

38. A collective Presidency is a highly unusualaagement. As regards the
representational functions of Head of State, tte@semore easily carried out by one
person. At the top of the executive there is alyemtk collegiate body, the Council of
Ministers, and adding a second collegiate body sam¢seem conducive to effective
decision-making. This creates a risk of duplicatidrdecision-making processes and
it becomes difficult to distinguish the powers b&tCouncil of Ministers and of the
Presidency. Moreover, the Presidency will eithet have the required technical
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knowledge available within ministries or need sahsal staff, creating an additional
layer of bureaucracy.

39. A collective Presidency therefore does not apfienctional or efficient. Within
the context of Bosnia and Herzegovina, its existesgems again motivated by the
need to ensure participation by representatives fedl constituent peoples in all
important decisions. A single President with impattpowers seems indeed difficult
to envisage for Bosnia and Herzegovina.

40. The best solution therefore would be to conagatexecutive power within the
Council of Ministers as a collegiate body in whieli constituent peoples are
represented. Then a single President as Head tf §tauld be acceptable. Having
regard to the multi-ethnic character of the courdryindirect election of the President
by the Parliamentary Assembly with a majority ensmyirthat the President enjoys
wide confidence within all peoples would seem padiée to direct elections. Rules
on rotation providing that a newly elected Presideray not belong to the same
constituent people as his predecessor may be added.

74. In the present case, the distribution of pastthe State organs between the
constituent peoples was a central element of thedbaAgreement making peace in
Bosnia and Herzegovina possible. In such a contieist difficult to deny legitimacy
to norms that may be problematic from the poinviefn of non-discrimination but
necessary to achieve peace and stability and tiol danmdher loss of human lives. The
inclusion of such rules in the text of the Consiitn [of Bosnia and Herzegovina] at
that time therefore does not deserve criticismnet®ugh they run counter to the
general thrust of the Constitution aiming at preiendiscrimination.

75. This justification has to be considered, howeirethe light of developments in
Bosnia and Herzegovina since the entry into fortéhe Constitution. Bosnia and
Herzegovina has become a member of the Counciluobfe and the country has
therefore to be assessed according to the yardsticemmon European standards. It
has now ratified the [European Convention on HurR&hts] and Protocol No. 12
[thereto]. As set forth above, the situation in Blasand Herzegovina has evolved in a
positive sense but there remain circumstancesniegua political system that is not a
simple reflection of majority rule but which guatees a distribution of power and
positions among ethnic groups. It therefore remdégitimate to try to design
electoral rules ensuring appropriate representétiomarious groups.

76. This can, however, be achieved without enteinitg conflict with international
standards. It is not the system of consensual dermpas such which raises problems
but the mixing of territorial and ethnic criteriadathe apparent exclusion from certain
political rights of those who appear particularlyinerable. It seems possible to
redesign the rules on the Presidency to make thempatible with international
standards while maintaining the political balancéhie country.

77. A multi-ethnic composition can be ensured inam-discriminatory way, for
example by providing that not more than one menatbéhe Presidency may belong
to the same people or the Others and combiningattiisan electoral system ensuring
representation of both Entities. Or, as suggesteleg as a more radical solution
which would be preferable in the view of the Consius, the collective Presidency
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could be abolished and replaced by an indirecéyteld President with very limited
powers.

80. The House of Peoples is a Chamber with fulislave powers. Article 3 of
Protocol No. 1 to the [European Convention on HurRahts] is thereby applicable
and any discrimination on ethnic grounds is therpthibited by Article 14 of the
[Convention]. As to a possible justification, thee considerations as with respect to
the Presidency apply. While it is a legitimate aortry to ensure an ethnic balance
within Parliament in the interest of peace and ibtap this can justify ethnic
discrimination only if there are no other meanadbieve this goal and if the rights of
minorities are adequately respected. For the Hofti®eoples it would for example be
possible to fix a maximum number of seats to beupiga by representatives from
each constituent people. Or, as argued above, a madical solution which would
have the preference of the Commission, could besaih@nd the House of Peoples
simply be abolished and the vital national interasthanism be exercised within the
House of Representatives.”

The Opinion on different proposals for the electadrthe Presidency of

Bosnia and Herzegovina (CDL-AD(2006)004 of 20 Mag&®06), in the
relevant part, provides:

“1. By letter dated 2 March 2006 the Chairman af ®residency of Bosnia and
Herzegovina, Mr Sulejman Titi asked the Venice Commission to provide an
Opinion on three different proposals for the etattdf the Presidency of this country.
This request was made in the framework of negofiation constitutional reform
between the main political parties in Boshia andzdgovina. The issue of the
election of the Presidency remains to be resolmedrder to reach agreement on a
comprehensive reform package.

Comments on Proposal |

8. Proposal | would consist of maintaining the prasrules on the election and
composition of the Presidency, with one Bosniac and Croat elected from the
territory of the Federation and one Serb electennfithe territory of Republika
Srpska. In its [Opinion on the constitutional sttoa in Bosnia and Herzegovina and
the powers of the High Representative] the Commissaised serious concerns as to
the compatibility with Protocol No. 12 to the Euegm Convention of Human Rights
of such a rule, which formally excludes Others &dl &ws Bosniacs and Croats from
Republika Srpska and Serbs from the Federation freimg elected to the Presidency.
Maintaining this rule as it stands should therefbee excluded and Proposal | be
rejected.

Comments on Proposal Il

9. Proposal Il, which is not drafted as text tarnmuded in the Constitution but as a
summary of possible constitutional content, maimgahe system of directly electing
two members of the Presidency from the Federatimhane from Republika Srpska,
however without mentioning any ethnic criteria fitre candidates. Thde jure
discrimination pointed out in the Venice Commissiopinion would therefore be
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removed and adoption of this proposal would comstiti step forward. The Proposal
also includes a rotation of the President of ttesiency every 16 months. Within the
logic of a collective Presidency, this appears esianal solution.

10. By contrast, the Proposal lacks clarity asht gluri-ethnic composition of the
Presidency. The collective Presidency was introduead supposedly will now be
maintained, in order to ensure that no single statgan is dominated by a
representative of a single constituent people.tAtnds, under the proposal it would
be possible to, for example, elect two Bosniaceftbe Federation to the Presidency.
Legally, this drawback could be remedied in themieavork of the Proposal by
providing that not more than one member of the iBeegy may belong at the same
time to the same constituent people or the grouptbérs. It is the understanding of
the Commission that the intention is indeed to udel such a provision in the
Constitution in case this proposal is adopted.

11. However, the problem would result of havingptossibly exclude from the
Presidency candidates who have received a highmbewuof votes. In the Federation
it is quite possible that two Bosniacs would atthi@ highest number of votes. In this
case, a candidate who obtained more votes woule havbe barred from the
Presidency in favour of a candidate who obtainggefevotes. These issues should be
regulated clearly at the level of the Constitutamd not be left to ordinary law.

12. As a further drawbacklie factoBosniacs and Croats from the Republika Srpska
and Serbs from the Federation would also continueate no realistic possibility to
elect a candidate of their preference.

13. Furthermore, the election of the Head of Statald continue to take place on
an Entity basis while it would be desirable to mivi® the State level as part of the
overall approach of strengthening the State.

14. As a minor issue, the proposal would also alloembers of the Presidency to
hold a leadership position in a political party.iglkdoes not seem in line with the
overall aim of constitutional reform of transforrgithe Presidency from an executive
body into a (collective) Head of State.

15. To sum up, Proposal Il is a clear improvemeith wespect to the present
constitutional situation. However, it has a numb&drawbacks, including the risk
that candidates with less votes than others acteeleand it does not contribute to the
overall aims of the constitutional reform of movipgwer to the Council of Ministers
and strengthening the State level.

Proposal lll

16. Proposal Il differs more markedly from the g@et constitutional situation by
introducing a complicated procedure of indirectcetms for the Presidency. As set
forth above, the main preference of the Commissiofor the indirect election of a
single President with reduced powers. But alsdvéndase of a collective Presidency,
the Commission maintains its preference for indigdections.

17. The reason is, first of all, that one of tham&ims of the constitutional reform
would be to reduce the powers of the Presidencytamtncentrate executive power
in the Council of Ministers. This change will be radlifficult to bring about if the
Presidency does have the legitimacy of a directifaoprote.
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18. Moreover, in an indirect election it is eadieidevise mechanisms ensuring the
desired pluri-ethnic composition of the Presidenityoffers more possibilities for
inter-ethnic cooperation and compromise while diedections forde factoseparate
ethnic slots provide an incentive to vote for thexrgon considered as the strongest
advocate of the respective constituent people atadon the candidate best suited to
defend the interests of the country as a whole.

19. Finally, the Proposal moves the election to $itete parliament. It is indeed
desirable and in line with the overall aim of sghening the State to have the
election of the Head of State at this level.

20. From the point of view of the overall approaBhpposal Il therefore seems
preferable. There are nevertheless some drawbacks.

21. First of all, the proposal seems complicatetth ¥no many steps and possibilities
for stalemate. Nominations can be put forward bymimers of the House of
Representatives or the House of Peoples, the melaiftthe candidates takes place by
the three separate ethnic caucuses in the HouBeaples and thereafter the slate of
candidates has to be confirmed both by the threeuszs in the House of Peoples and
by the House of Representatives.

22. Within the parameters of the proposal, it woskkm preferable to have a
simpler procedure with more focus on the House eprBsentatives as the body
having direct democratic legitimacy derived frome tipeople as a whole. The
possibility to nominate candidates should be restno members of the House of
Representatives, selection among these candidatglsl ¢ake place in the three
separate ethnic caucuses of the House of Peoplesstare that the interests of all
three constituent peoples are respected and ttee afladandidates would have to be
confirmed by the majority of the composition of théouse of Representatives,
ensuring that all three members have legitimacyeasesentatives of the people of
Bosnia and Herzegovina as a whole.

23. In addition, it should be clarified how the piasis of the President and Vice-
Presidents are to be distributed. As it standspésal 11l leaves this important
decision implicitly to backroom dealing between theee ethnic caucuses since a
slate identifying President and Vice-Presidents teabe submitted to the House of
Representatives, while no indication is providedhomv this choice has to be made.
This seems the worst possible solution and likelyead to stalemate. The rotation
envisaged by Proposal Il seems more feasible.

24. There are also other aspects of Proposal lidiware not in accordance with the
preferences of the Venice Commission. In its abwmestioned Opinion, the
Commission argued in favour of abolishing the Hook®eoples. Giving it a strong
role in the selection of the Presidency cannotetfoee be considered a positive step.
The role of ethnic caucuses makes the electionaoflidates not belonging to a
constituent people extremely unlikely. This is heeenot peculiar to this Proposal
but reflects the political situation. The proposat least ensures that the
representatives of the Others in the House of Reptatives will take part in the vote
and that Serbs from the Federation and BosniacsCaodts from Republika Srpska
are no longer disadvantaged since their repre$esggan the State parliament will be
able to vote for the candidates of their choice.
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25. Even in the framework of a collective Presidemsolutions for indirect elections
could be devised, which would appear preferable.éxample, within the House of
Representatives, slates of three candidates noingofrom the same constituent
people or the group of Others could be nominated thie vote could take place
between such slates. This would nevertheless béfexretit proposal and not an
amendment to Proposal Ill.

26. To sum up, Proposal Il is also a clear improgat with respect to the present
situation. If it were to be adjusted as suggestegaragraphs 22 and 23, it would
appear suitable as a solution (although not anlidea) for the first stage of
constitutional reform.

Conclusions

27. In conclusion, the Commission strongly welcorttest the political parties in
Bosnia and Herzegovina have found the courageyt@adopting a comprehensive
constitutional reform before the forthcoming elens in October 2006. It
acknowledges that a reform adopted at this stagehase an interim character only,
as a step towards the comprehensive reform thetrgoeiearly needs.

28. With respect to the three proposals submittethe¢ Commission, adoption of
the first proposal could only be regarded as aifaibf constitutional reform on this
issue and should be excluded. By contrast, botpdal Il and Proposal Il deserve,
subject to some additions and amendments, to bsidared at the present stage as
important steps forward, but by no means as iddatisns.

29. Between Proposal Il and Proposal lll, the Cossion would - though not
without hesitation - give preference to Proposal dubject to some adjustments as
indicated above. An indirect election in line witte aim of the constitutional reform
of reducing the powers of the Presidency makesasiee to ensure a balanced
composition of the Presidency and thereby corredpdretter to theaison d'étreof
this - unusual - institution. The Proposal also g®the election to the State level, in
accordance with the overall aim to strengthen ttaeSof Bosnia and Herzegovina.
However, sight should not be lost of the ultimata af constitutional reform in this
area: having in future a single President eleated manner ensuring that he or she
enjoys trust beyond the ethnic group to which hshar belongs.”

The Opinion on the draft amendments to the Corigtriof Bosnia and
Herzegovina (CDL-AD(2006)019 of 12 June 2006) pdegi in the relevant
part, as follows:

“1. By letter dated 21 March 2006 the Chairmantef Presidency of Bosnia and
Herzegovina, Mr Sulejman Tihi asked the Venice Commission to give an Opinion
on the text of the agreement on the modalitieshef first phase of constitutional
reform reached by the leaders of political partire8osnia and Herzegovina on 18
March 2006. Since the constitutional reform had¢oadopted urgently in order to
make it possible to take it into account at theigamentary elections scheduled for
October 2006, he expressed the wish to receive Qp@ion of the Venice
Commission 'shortly’.
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Amendment Il to Article IV of the Constitution ohe Parliamentary Assembly

22. The main aim of the Amendment is to move fropicameralism with two equal
chambers to a new system where the House of Pepp)ewould have only limited
powers with a focus on the vital national intereg$o. The new structure of the
Article, systematically putting the House of Repgrstives (...) first, reflects this
aim. The reform would be a step in the directiontbé Venice Commission
recommendation to abolish the House of Peoplestarstreamline decision-making
within the State institutions.

24. Sub-section (d) would increase the number ahb@es of the House of Peoples
from 15 to 21. The justification of the increasdhie membership of this House is less
apparent since its powers are greatly reduced. fl@less, this is an issue entirely
within the discretion of the national authoritig$.they feel that this increase is
required to ensure that the House adequately remieshe political spectrum, this
step seems justifiable.

25. More problematic is the circumstance that mesibp in this House remains
limited under sub-section (d) to people belongingohe of the three constituent
peoples. In its Opinion [on the constitutional atian in Bosnia and Herzegovina and
the powers of the High Representative] the Veniaam@ission noted that the
previous composition of this House along similaes seemed to contradict Article 14
of the [European Convention on Human Rights] injeoction with Article 3 of
Protocol No. 1 [theretQ].

26. Following the reform the House of Peoples wdwavever no longer be a full
legislative chamber but a body dealing mainly witha vital national interests veto. It
seems therefore questionable whether Article 3rofdeol No. 1 and thereby Article
14 of the [Convention] would still be applicabléhel problem of the compatibility of
this provision with Protocol No. 12 [to the Convien] remains however. In the
absence of any case-law on this Protocol, it cainteepreted only with prudence...

27. In the present case the legitimate aim couldsd®en in the main role of the
House as a body in which the vital national inteye@sto is exercised. The Bosnia and
Herzegovina Constitution reserves the right to eiger this veto to the three
constituent peoples and does not give it to thee@th-rom that perspective it would
not seem required to include “Others” in the conipms of this House. The other
responsibilities of the House, to participate ie #ection of the Presidency and to
approve constitutional amendments- though not beyaiticism-, do not lead to a
different result. They show that the function ot thlouse of Peoples is to be a
corrective mechanism, ensuring that the applicatidnthe democratic principle
reflected in the composition of the House of Repnéstives does not disturb the
balance among the three constituent peoples. Tae fug such a mechanism seems
still to be felt in Bosnia and Herzegovina. In tase it seems possible to regard this
need as a legitimate aim justifying an unequalttneat of Others in respect to
representation in the House of Peoples.
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Amendment Ill to Article V of the Constitution ohe Presidency

43. The main aim of the Amendments is to strengtherpowers of the Council of
Ministers and increase its efficiency and reduce ritie of the Presidency. This is
entirely in line with the Opinion [on the constitutal situation in Bosnia and
Herzegovina and the powers of the High Represeriatif the Venice Commission.
In addition, the Commission would have preferredimg a single President instead of
a collective Presidency. This does however not seefitically possible at the
moment. Nevertheless Amendment Il takes a fiesh & this direction.

46. The Venice Commission adopted an Opinion ortlihee alternative proposals
for electing the Presidency at its last sessionl (2D (2006)004). It would serve no
purpose to re-open this discussion at the presentant. The absence of a dead-lock
breaking mechanism if the House of Representatekses to confirm the proposal
of the House of Peoples is however a concern.

23. The European Commission against Racism amdehance (ECRI)
is the Council of Europe's independent human rightsitoring body
specialised in combating racism, racial discrimorat xenophobia, anti-
Semitism and intolerance. In its general policyoramendation No. 7,
adopted on 13 December 2002, ECRI defines racistithasbelief that a
ground such as ratecolour, language, religion, nationality or natibmor
ethnic origin justifies contempt for a person ograup of persons, or the
notion of superiority of a person or a group ofyoers”.

E. Organisation for Security and Cooperation in Europe (OSCE)

24. In a report concerning the general electiceld m 2006, the OSCE
Office for Democratic Institutions and Human Rigf@SCE/ODIHR), the
lead agency in Europe in election observation, hslébllows:

“The 1 October general elections in Bosnia and egozina were the first elections
since the 1995 Dayton Agreement to be fully adnemed by the Bosnia and
Herzegovina authorities. The manner in which thelsetions were conducted was
generally in line with international standards fdemocratic elections, although
further efforts are needed, particularly with rebdo the vote count. Therefore,
overall, the elections represented further progieske consolidation of democracy
and the rule of law. However, it was regrettablat tllue to constitutional ethnicity-
based limitations to the right to stand for offitiee elections were again in violation
of Protocol No. 12 to the European Convention omidn Rights (ECHR) and of the

! Since all human beings belong to the same speE@B| rejects theories based on the
existence of different “races”. However, in thisd@mmendation ECRI uses this term in
order to ensure that those persons who are genesmall erroneously perceived as
belonging to “another race” are not excluded frdm protection provided for by the

legislation.
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commitments made to the Council of Europe, as agh#rticle 7.3 of the OSCE 1990
Copenhagen Document.”

F. European Union

25. In 2008 Bosnia and Herzegovina signed anfledta Stabilization
and Association Agreement (SAA) with the Europeamod and thereby
committed itself to addressing the European Patmerpriorities. One of
the key priorities for Bosnia and Herzegovina, etee to be accomplished
within one to two years, is to “amend electoralid&gion regarding
members of the Bosnia and Herzegovina PresidendyHaise of Peoples
delegates to ensure full compliance with the Eumop€onvention on
Human Rights and the Council of Europe post-acoassbmmitments”
(see Annex to Council Decision 2008/211/EC of 18rkary 2008 on the
principles, priorities and conditions containedtle European Partnership
with Bosnia and Herzegovina and repealing Deci&006/55/EC, Official
Journal of the European Union L 80/21 (2008)).

On 14 October 2009 the European Commission adasteannual
strategy document explaining its policy on EU emgdsnent. The 2009
progress reports were published on the same derewthe Commission
services monitor and assess the achievements of @athe candidate
countries and potential candidates (such as BammiaHerzegovina) over
the last year.

THE LAW

I. THE APPLICANTS' PRINCIPAL COMPLAINTS

26. The applicants took issue with their inelifiipito stand for election
to the House of Peoples and the Presidency onrthung of their Roma and
Jewish origin, which, in their view, amounted tcigh discrimination. They
relied on Article 14, Article 3 of Protocol No. hé Article 1 of Protocol
No. 12.

Article 14 of the Convention provides:

“The enjoyment of the rights and freedoms set fanttithe] Convention shall be
secured without discrimination on any ground sushsex, race, colour, language,

religion, political or other opinion, national oodal origin, association with a
national minority, property, birth or other status.

Article 3 of Protocol No. 1 to the Convention proes:
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“The High Contracting Parties undertake to holdefrelections at reasonable
intervals by secret ballot, under conditions whigi ensure the free expression of
the opinion of the people in the choice of thedtgure.”

Article 1 of Protocol No. 12 to the Convention pidss:

“1. The enjoyment of any right set forth by lawalhbe secured without
discrimination on any ground such as sex, rac@urplanguage, religion, political or
other opinion, national or social origin, associativith a national minority, property,
birth or other status.

2. No one shall be discriminated against by arpfip@uthority on any ground such
as those mentioned in paragraph 1.”

A. Admissibility

27. Although the respondent State did not raige admection as to the
Court's competenceatione personagethis issue calls for considerati@x
officio by the Court.

1. Whether the applicants may claim to be “victims

28. It is reiterated that in order to be ableddge a petition by virtue of
Article 34 of the Convention, a person, non-govesntal organisation or
group of individuals must be able to claim to be tictim of a violation of
the rights set forth in the Convention. In orderctaim to be a victim of a
violation, a person must be directly affected by itlnpugned measure. The
Convention does not, therefore, envisage the brgngf anactio popularis
for the interpretation of the rights set out therer permit individuals to
complain about a provision of national law simplchuse they consider,
without having been directly affected by it, thatmay contravene the
Convention. It is, however, open to applicantsdntend that a law violates
their rights, in the absence of an individual measaf implementation, if
they belong to a class of people who risk beingdlly affected by the
legislation or if they are required either to mgdifieir conduct or risk being
prosecuted (seBurden v. the United Kingdof&C], no. 13378/05, 88 33-
34, 29 April 2008, and the authorities cited theyei

29. In the present case, given the applicantsveagiarticipation in
public life, it would be entirely coherent that yhevould in fact consider
running for the House of Peoples or the Presidefitye applicants may
therefore claim to be victims of the alleged disgnation. The fact that the
present case raises the question of the compstibali the national
Constitution with the Convention is irrelevant ihig regard (see, by
analogy,Rekvényi v. HungarfGC], no. 25390/94, ECHR 1999-III).
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2. Whether the respondent State may be held reggen

30. The Court notes that the Constitution of Bassmd Herzegovina is
an annex to the Dayton Peace Agreement, itselht@nnational treaty (see
Jelici¢ v. Bosnia and Herzegovin@ec.), no. 41183/02, ECHR 2005-XIl).
The power to amend it was, however, vested in Hrédtentary Assembly
of Bosnia and Herzegovina, which is clearly a damédmdy (see paragraph
15 above). In addition, the practice set out irmgeaph 17 above confirms
that the powers of the international administrator Bosnia and
Herzegovina (the High Representative) do not extéodthe State
Constitution. In those circumstances, leaving atidequestion whether the
respondent State could be held responsible fomgpitt place the contested
constitutional provisions (see paragraph 13 abawe) Court considers that
it could nevertheless be held responsible for naaiirig them.

3. Conclusion
31. The Court declares the applicants' principatglaints admissible.

B. Merits

1. The applicants' submissions

32. Despite being citizens of Bosnia and Herzegmvihe applicants are
denied by the Constitution any right to stand flecgon to the House of
Peoples and the Presidency on the grounds of the@/ethnicity (ethnic
discrimination has been held by the Court to beoanf of racial
discrimination inTimishev v. Russjanos. 55762/00 and 55974/00, § 56,
ECHR 2005-XIl). The applicants submitted that difigece in treatment
based expressly on race or ethnicity was not capabljustification and
amounted to direct discrimination. In this regdhay referred to the Court's
case-law (notablyTimishey cited above, § 58, arfd.H. and Others v. the
Czech RepublidGC], no. 57325/00, § 176, ECHR 2007-...) and to
European Union legislation (such as Council Dirext?000/43/EC of 29
June 2000 — the “Race Directive” — implementing pgmmciple of equal
treatment between persons irrespective of raciatlonic origin, which in
Article 2 explicitly included under its definitioaf indirect discrimination
the possibility of objectively justifying the treméent, but made no such
justification possible under its definition of ditediscrimination). They
further submitted that this impossibility of justétion was particularly
important in a case concerning the right to stamdefection (they referred
to Aziz v. Cyprusno. 69949/01, § 28, ECHR 2004-V).

33. Even on the assumption that a justifications wassible, the
applicants maintained that the respondent Goverhmwenld still bear a
very heavy burden when seeking to establish anctbgeand reasonable
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justification, given both the basis of the complguhirect racial and ethnic
discrimination) and the areas to which it applipdli(ical participation and
representation at the highest level of state).Hemmbore, the length of time
during which the exclusion had continued increaseeh more the burden
on the respondent Government to justify it (thefgmed to a decision of the
UN Human Rights Committee of 8 April 1981 in theseaof Silva and
Others v. Uruguay8 8.4). The applicants concluded that the respond
Government had failed to demonstrate that the réiffee in treatment was
justified in the instant case.

2. The Government's submissions

34. The Government referred to the casédsnoka v. Latvig[GC], no.
58278/00, ECHR 2006-1V), in which the Court hadffiemed that the
Contracting Parties enjoyed considerable latitudeestablishing rules
within their constitutional order to govern parliamary elections and the
composition of the parliament, and that the reléweniteria could vary
according to the historical and political factoecpliar to each State. The
current constitutional structure in Bosnia and legovina was established
by a peace agreement following one of the mostraleste conflicts in
recent European history. Its ultimate goal was déb@blishment of peace
and dialogue between the three main ethnic groupghe—“constituent
peoples”. The Government maintained that the ctedesonstitutional
provisions, excluding persons who did not declaffiliadion with a
“constituent people” from the House of Peoples #redPresidency, should
be assessed against this background. They claima¢the time was still not
ripe for a political system which would be a simpéflection of majority
rule, given, in particular, the prominence of matbnic political parties
and the continued international administration of@a and Herzegovina.

35. The Government invited the Court to distinguibe present case
from the case oAziz (cited above): while Turkish Cypriots living ineh
Government-controlled area of Cyprus were prevefr@ah voting at any
parliamentary election, citizens of Bosnia and ldgmwina belonging to the
group of “others” (such as the applicants in thespnt case) were entitled
to stand as candidates for election to the Houstepfesentatives of Bosnia
and Herzegovina and the Entities' legislatures.yTbencluded that the
difference in treatment was justified in the parée circumstances.

3. The third parties’ submissions

36. The Venice Commission, in its submissions &fQctober 2008,
took the view that the constitutional provisionsiested in the present case
breached the prohibition of discrimination. Thesbrsissions were along
the lines of the Opinions cited in paragraph 22vabo
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37. The AIRE Centre and the Open Society Justdgative, in their
submissions of 15 August 2008, argued likewise.eBasn an analysis of
the Contracting Parties' legal systems, the AlIREBt@econcluded that a
European consensus had emerged that it was apgepo withdraw an
individual's right to stand for office only as aué of his or her conduct, as
opposed to innate or inalienable characteristitee Dpen Society Justice
Initiative underlined that political participatioepresented one of the rights
and responsibilities that maintained the legal bbativeen a citizen and a
State. In most jurisdictions, the rights to votepe elected and to stand for
office were what most clearly distinguished a eitizfrom an alien.
Restrictions on these rights, particularly on thepect grounds of race and
ethnicity, were, therefore, not only discriminatotyut undermined the
meaning of citizenship itself. Aside from being iamportant right linked
with citizenship, political participation was pauiarly important for ethnic
minorities and essential to overcoming their maaligration and bringing
them into the mainstream. This was particularlye tfallowing an ethnic
conflict, where legally entrenched distinctions dghson ethnicity could
exacerbate tensions, rather than fostering thetwamtive and sustainable
relations between all ethnicities that were esaémdi a viable multiethnic
State.

4. The Court's assessment

(a) Asregardsthe House of Peoples of Bosnia and Her zegovina

38. The applicants relied on Article 14 of the Gemtion taken in
conjunction with Article 3 of Protocol No. 1, Artee 3 of Protocol No. 1
taken alone and Article 1 of Protocol No. 12. Theu@ considers that this
complaint should first be examined under the fingntioned provisions.

(i) Applicability of Article 14 in conjunction witArticle 3 of Protocol No. 1

39. It is recalled that Article 14 complements thimer substantive
provisions of the Convention and the Protocols dtter It has no
independent existence since it has effect soletglation to “the enjoyment
of the rights and freedoms” safeguarded by thosgigions. Although the
application of Article 14 does not presuppose adineof those provisions —
and to this extent it is autonomous —, there cannberoom for its
application unless the facts at issue fall “witthie ambit” of one or more of
the latter (see, among many other authoritiédulaziz, Cabales and
Balkandali v. the United Kingdgn28 May 1985, § 71, Series A no. 94;
Petrovic v. Austria27 March 1998, § 2Reports1998-II; andSahin v.
Germany[GC], no. 30943/96, § 85, ECHR 2003-VIIl). The pitmtion of
discrimination in Article 14 thus extends beyond &njoyment of the rights
and freedoms which the Convention and the Protaeajsire each State to



SEJDC AND FINCI v. BOSNIA AND HERZEGOVINA JUDGMENT 31

guarantee. It applies also to those additionalsi¢dlling within the general
scope of any Convention article, for which the &tadis voluntarily decided
to provide. This principle is well entrenched iretRourt's case-law (see
Case*“relating to certain aspects of the laws on the okdéanguages in
education in Belgiutmhv. Belgium(Merits), 23 July 1968, § 9, Series A
no. 6; Stec and Others v. the United Kingdddec.) [GC], nos. 65731/01
and 65900/01, 8§ 40, ECHR 2005-X; dadB. v. FrancdGC], no. 43546/02,
8§ 48, ECHR 2008-...).

40. The Court must decide, therefore, whethertieles to the House of
Peoples of Bosnia and Herzegovina fall within tlenbit” or “scope” of
Article 3 of Protocol No. 1. In this connection, if reiterated that this
provision applies only to elections of a “legisia&y or at least of one of its
chambers if it has two or more. However, the wdegjislature” has to be
interpreted in the light of each State's consbiai structure (seelatthews
v. the United KingdomGC], no. 24833/94, ECHR 1999-Il, § 40) and, in
particular, its constitutional traditions and theoge of the legislative
powers of the chamber in question. Furthermoretréhgux préparatoires
demonstrate (vol. VIII, pp. 46, 50 and 52) that @entracting Parties took
into account the particular position of certainlipanents which included
non-elective chambers. Thus, Article 3 of Protobm. 1 was carefully
drafted so as to avoid terms which could be int#gat as an absolute
obligation to hold elections for both chambers acleand every bicameral
system (sedlathieu-Mohin and Clerfayt v. Belgiurid, March 1987, § 53,
Series A no. 113). At the same time, however, itlear that Article 3 of
Protocol No. 1 applies to any of a parliament'swbers to be filled through
direct elections.

41. As regards the House of Peoples of BosniatHeregovina, the
Court notes that its composition is the result wodliiect elections, its
members being appointed by the Entities' legiséstuin addition, the Court
observes that the extent of the legislative powejeyed by it is a decisive
factor here. The House of Peoples indeed enjoys pdvers to control the
passage of legislation: Article IV 8§ 3 (c) of ther@titution specifically
provides that no legislation can be adopted withbet approval of both
chambers. Furthermore, the House of Peoples, tegetith the House of
Representatives, decides upon the sources and &smmiurevenues for the
operations of the State institutions and intermeticobligations of Bosnia
and Herzegovina and approves a budget of the Bgitutions (see Article
IV 8§ 4 (b)-(c) of the Constitution). Lastly, its mgent is necessary before a
treaty can be ratified (see Articles IV § 4 (d) awd8 3 (d) of the
Constitution). Elections to the House of Peoplasydfore, fall within the
scope of Article 3 of Protocol No. 1.

Accordingly, Article 14 taken in conjunction withrticle 3 of Protocol
No. 1 is applicable.
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(i) Compliance with Article 14 in conjunction Wiirticle 3 of Protocol No. 1

42. The Court reiterates that discrimination meteating differently,
without an objective and reasonable justificatiggersons in similar
situations. “No objective and reasonable justifa@t means that the
distinction in issue does not pursue a “legitimata” or that there is not a
“reasonable relationship of proportionality betwettie means employed
and the aim sought to be realised” (see, among raathorities Andrejeva
v. Latvia [GC], no. 55707/00, § 81, 18 February 2009). Theps of a
Contracting Party's margin of appreciation in §psere will vary according
to the circumstances, the subject matter and tbleginaund (ibid., § 82).

43. Ethnicity and race are related concepts. WAsettee notion of race is
rooted in the idea of biological classification @iman beings into
subspecies on the basis of morphological featuneh s skin colour or
facial characteristics, ethnicity has its origintive idea of societal groups
marked in particular by common nationality, religgo faith, shared
language, or cultural and traditional origins andackgrounds.
Discrimination on account of a person's ethniciorig a form of racial
discrimination (see the definition adopted by theeinational Convention
on the Elimination of All Forms of Racial Discrination in paragraph 19
above and that adopted by the European Commisgjaimst Racism and
Intolerance in paragraph 23 above). Racial discratmon is a particularly
egregious kind of discrimination and, in view of fterilous consequences,
requires from the authorities special vigilance angdgorous reaction. It is
for this reason that the authorities must use \ailable means to combat
racism, thereby reinforcing democracy's vision ofs@aciety in which
diversity is not perceived as a threat but as acgoof enrichment (see
Nachova and Others v. Bulga&C], nos. 43577/98 and 43579/98, § 145,
ECHR 2005-VII, andlimishey cited above, § 56).

44. In this context, where a difference in treaitne based on race or
ethnicity, the notion of objective and reasonahlstification must be
interpreted as strictly as possible (&&l. and Otherscited above, § 196).
The Court has also held that no difference in tneat which is based
exclusively or to a decisive extent on a persothisie origin is capable of
being objectively justified in a contemporary demadic society built on the
principles of pluralism and respect for differenttares (ibid., 8 176). That
being said, Article 14 does not prohibit ContragtiRarties from treating
groups differently in order to correct “factual qualities” between them.
Indeed, in certain circumstances a failure to gteta correct inequality
through different treatment may, without an objeetiand reasonable
justification, give rise to a breach of that AridCase “relating to certain
aspects of the laws on the use of languages inagidacin Belgium’; cited
above, 8§ 10;Thlimmenos v. GreecfGC], no. 34369/97, § 44, ECHR
2000-1V; andD.H. and Otherscited above, § 175).
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45. Turning to the present case, the Court obseiivat in order to be
eligible to stand for election to the House of HRespof Bosnia and
Herzegovina, one has to declare affiliation witttanstituent people”. The
applicants, who describe themselves to be of Ronth Jewish origin
respectively and who do not wish to declare atidia with a “constituent
people”, are, as a result, excluded (see paragtdphbove). The Court
notes that this exclusion rule pursued at least ane which is broadly
compatible with the general objectives of the Cartiom, as reflected in the
Preamble to the Convention, namely the restoratibpeace. When the
impugned constitutional provisions were put in placvery fragile cease-
fire was in effect on the ground. The provisionsravdesigned to end a
brutal conflict marked by genocide and “ethnic okag”. The nature of the
conflict was such that the approval of the “contitt peoples” (namely, the
Bosniacs, Croats and Serbs) was necessary to epsace. This could
explain, without necessarily justifying, the absent representatives of the
other communities (such as local Roma and Jewishmamities) at the
peace negotiations and the participants’ preocupavith effective
equality between the “constituent peoples” in thstgeonflict society.

46. It is nevertheless the case that the Couohig competentatione
temporisto examine the period after the ratification of benvention and
Protocol No. 1 thereto by Bosnia and Herzegovire Tourt does not need
to decide whether the upholding of the contestetsittuitional provisions
after ratification of the Convention could be stdserve a “legitimate aim”
since for the reasons set out below the maintenahtlke system in any
event does not satisfy the requirement of propoatity.

47. To begin with, the Court observes significaositive developments
in Bosnia and Herzegovina since the Dayton Peaaeehgent. It is true
that progress might not always have been consistehichallenges remain
(see, for example, the latest progress report anidcand Herzegovina as a
potential candidate for EU membership prepared hg European
Commission and published on 14 October 2009, SHX®/2G38). It is
nevertheless the case that in 2005 the former gsarid the conflict
surrendered their control over the armed forcesteamsformed them into a
small, professional force; in 2006 Bosnia and Hgoxéa joined NATO's
Partnership for Peace; in 2008 it signed and eatifa Stabilisation and
Association Agreement with the European Union; irarth 2009 it
successfully amended the State Constitution forfitlsé time; and it has
recently been elected a member of the United Nat®ecurity Council for a
two-year term beginning on 1 January 2010. Furtbeemwhereas the
maintenance of an international administration m®@forcement measure
under Chapter VIl of the United Nations Charter liegpthat the situation in
the region still constitutes a “threat to internail peace and security”, it
appears that preparations for the closure of tdatimistration are under
way (see a report by Mr Javier Solana, EU High Bsgntative for the
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Community and Common Foreign and Security Policy] Br Olli Rehn,
EU Commissioner for Enlargement, oBU's Policy in Bosnia and
Herzegovina: The Way Ahead 10 November 2008, and a report by the
International Crisis Group omosnia's Incomplete Transition: Between
Dayton and Europef 9 March 2009).

48. In addition, while the Court agrees with thev&nment that there is
no requirement under the Convention to abandomiydtee power-sharing
mechanisms peculiar to Bosnia and Herzegovina laaidthe time may still
not be ripe for a political system which would besienple reflection of
majority rule, the Opinions of the Venice Commissisee paragraph 22
above) clearly demonstrate that there exist meshaniof power-sharing
which do not automatically lead to the total exmuasof representatives of
the other communities. In this connection, it isalked that the possibility
of alternative means achieving the same end ismoritant factor in this
sphere (se6lor v. Switzerlandno. 13444/04, § 94, 30 April 2009).

49. Lastly, by becoming a member of the CouncEofope in 2002 and
by ratifying the Convention and the Protocols ttemithout reservations,
the respondent State has voluntarily agreed to theetlevant standards. It
has specifically undertaken to “review within oreay, with the assistance
of the European Commission for Democracy throughw L@/enice
Commission), the electoral legislation in the ligift Council of Europe
standards, and to revise it where necessary’ (seagmph 21 above).
Likewise, by ratifying a Stabilization and Assoat Agreement with the
European Union in 2008, the respondent State cadeuniitself to
“amend[ing] electoral legislation regarding membeifsthe Bosnia and
Herzegovina Presidency and House of Peoples dekegat ensure full
compliance with the European Convention on Humagh®i and the
Council of Europe post-accession commitments” witbne to two years
(see paragraph 25 above).

50. Thus, the Court concludes that the applicaotstinued ineligibility
to stand for election to the House of Peoples o$rit and Herzegovina
lacks an objective and reasonable justification hasd therefore breached
Article 14 taken in conjunction with Article 3 of&®ocol No. 1.

(iii) The complaints under Article 3 of ProtocobNL taken alone and Article 1
of Protocol No. 12

51. Having regard to its finding in the precedjmayagraph, the Court
considers that it is not necessary to examine asggrwhether there has
also been a violation of Article 3 of Protocol Nb.taken alone or under
Article 1 of Protocol No. 12 as regards the HousBepples.

(b) Asregardsthe Presidency of Bosnia and Herzegovina

52. The applicants relied on Article 1 of Protoisial. 12 only.
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(i) Applicability of Article 1 of Protocol No. 12

53. The Court notes that whereas Article 14 ofGlo@vention prohibits
discrimination in the enjoyment of “the rights afrdedoms set forth in
[the] Convention”, Article 1 of Protocol No. 12 extds the scope of
protection to “any right set forth by law”. It thustroduces a general
prohibition of discrimination.

54. The applicants contested constitutional proms rendering them
ineligible to stand for election to the Presidentyosnia and Herzegovina.
Therefore, whether or not elections to the Presigdall within the scope
of Article 3 of Protocol No. 1 (seBoskoski v. “the former Yugoslav
Republic of Macedonia”(dec.), no. 11676/04, ECHR 2004-VI), this
complaint concerns a “right set forth by law” (sations 1.4 and 4.19 of
the Election Act 2001 reproduced in paragraph 18vap which makes
Article 1 of Protocol No. 12 applicable. This hast been contested before
the Court.

(i) Compliance with Article 1 of Protocol No. 12

55. The notion of discrimination has been inteiguteconsistently in the
Court's jurisprudence concerning Article 14 of @@nvention. In particular,
this jurisprudence has made it clear that “disanation” means treating
differently, without an objective and reasonablstification, persons in
similar situations (see paragraphs 42-44 above thadauthorities cited
therein). The authors used the same term, discaimom, in Article 1 of
Protocol No. 12. Notwithstanding the difference sicope between those
provisions, the meaning of this term in Article L Rrotocol No. 12 was
intended to be identical to that in Article 14 ($be Explanatory Report to
Protocol No. 12, § 18). The Court does not themfeee any reason to
depart from the settled interpretation of “discmation”, noted above, in
applying the same term under Article 1 of Protadol 12 (as regards the
case-law of the UN Human Rights Committee on Aetid6 of the
International Covenant on Civil and Political Righ& provision similar —
although not identical — to Article 1 of ProtocobNL2 to the Convention,
see NowakCCPR Commentar\N.P. Engel Publishers, 2005, pp. 597-634).

56. The lack of a declaration of affiliation byetpresent applicants with
a “constituent people” also rendered them inelmital stand for election to
the Presidency. An identical constitutional prediton has already been
found to amount to a discriminatory difference iaatment in breach of
Article 14 as regards the House of Peoples (seagpgrh 50 above) and,
moreover, the notions of discrimination prohibiteyg Article 14 and by
Article 1 of Protocol No. 12 are to be interpreiadhe same manner (the
preceding paragraph). It follows that the congbnal provisions which
render the applicants ineligible for election te tAresidency must also be
considered discriminatory and a breach of Articlef Protocol No. 12, the
Court not considering that there is any pertinastirtttion to be drawn in
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this regard between the House of Peoples and #sdency of Bosnia and
Herzegovina.

Accordingly, and for the detailed reasons outlimegaragraphs 47-49
above in the context of Article 14, the Court firttieit the impugned pre-
condition for eligibility for election to the Prency constitutes a violation
of Article 1 of Protocol No. 12.

[I. THE APPLICANTS' REMAINING COMPLAINTS

A. Article 3 of the Convention

57. The first applicant submitted that his inddilly to stand for
election to the House of Peoples and the Presidencthe ground of his
Roma origin effectively reduced him and other mersbef the Roma
community as well as other members of national mities in Bosnia and
Herzegovina to the status of second-class citizdimss, in his view,
amounted to a special affront to his human digmtpreach of Article 3 of
the Convention, which provides:

“No one shall be subjected to torture or to inhunmaindegrading treatment or
punishment.”

58. The Court has held in previous cases thaglrd@crimination could,
in certain circumstances, of itself amount to ddgra treatment within the
meaning of Article 3 (se&ast African Asians v. the United Kingdom
nos. 4403/70et al, Commission's report of 14 December 1973, § 208,
Decisions and Reports 78, a@¢lprus v. TurkeYGC], no. 25781/94, § 310,
ECHR 2001-IV). In the present case, however, tharCabserves that the
difference of treatment complained of did not denaty contempt or lack
of respect for the personality of the applicant #at it was not designed to,
and did not, humiliate or debase but was intendéelysto achieve the aim
referred to in paragraph 45 above.

This complaint is therefore manifestly ill-foundeathin the meaning of
Article 35 § 3 of the Convention and must be rejdainder Article 35 § 4.

B. Article 13 of the Convention

59. The applicants complained under Article 13haf Convention that
they had not had an effective domestic remedy Iheirtdiscrimination
complaints. Article 13 provides:

“Everyone whose rights and freedoms as set fortlthie] Convention are violated

shall have an effective remedy before a nation#thaity notwithstanding that the
violation has been committed by persons actinginféicial capacity.”
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60. The Court reiterates that Article 13 does gaarantee a remedy
allowing a challenge to primary legislation bef@enational authority on
the ground of being contrary to the Convention (g&e@nd Others v. the
United Kingdom[GC], no. 3455/05, § 135, 19 February 2009). Sitiee
present case concerns the content of constitutfmoa&isions, as opposed to
an individual measure of implementation, the commples manifestly ill-
founded within the meaning of Article 35 § 3 of tBenvention and must
be rejected under Article 35 § 4.

[ll. APPLICATION OF ARTICLE 41 OF THE CONVENTION

61. Article 41 of the Convention provides:

“If the Court finds that there has been a violatigrthe Convention or the Protocols
thereto, and if the internal law of the High Contilag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

A. Damage

62. The applicants made no claim in respect oLipiacy damage. In
respect of non-pecuniary damage, the first applicaimed 20,000 euros
(EUR) and the second applicant EUR 12,000. The @owvent maintained
that the claims were unjustified.

63. The Court considers that the finding of a afioin, constitutes in
itself sufficient just satisfaction for any non-p@gary damage suffered by
the applicants.

B. Costsand expenses

64. The first applicant was represenf@d bonoand he only claimed
EUR 1,000 for his counsel's appearance at therigehdfore the Court on 3
June 2009. The second applicant claimed EUR 33i@2fhe entire case.
This included 270 hours worked by his two counsel another member of
the legal team, Ms Cynthia Morel of the Minority gRis Group
International, at EUR 82.45 per hour in preparirige tapplication,
observations and just satisfaction claim before @t@mber and Grand
Chamber, together with disbursements such as artengport by Mr Zoran
Pajic of Expert Consultancy International Ltd, meetiredsthe legal team
with the applicant in New York and Sarajevo, and tlosts of the hearing
before the Grand Chamber. The applicant explaihad ihvolvement of a
third lawyer, Ms Cynthia Morel, had been necesgawen the range and
complexity of issues to be addressed.
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65. The Government maintained that the above ¢laimere
unnecessarily incurred and excessive. In partictihey contested the need
for the second applicant to use foreign-based lesyy@hose fees were
incomparably higher than those of local lawyers] arhose appointment
had had the effect of inflating the expenses favdt and communication.

66. The Court disagrees with the Government thmdli@ants must
choose locally-based lawyers to represent them rdefine Court,
notwithstanding the fact that such lawyers may lile & offer a service of
the same quality as foreign-based lawyers (as peatkin the present case).
Accordingly, the disparity between the amountsneéad in the present case
is not sufficient in itself to render the higher tffem unnecessary or
unreasonable. That being said, the Court consitier@amount claimed by
the second applicant to be excessive and awardsettend applicant EUR
20,000 under this head. The first applicant's cast$ expenses should be
met in full.

C. Default interest

67. The Court considers it appropriate that tHaukinterest should be
based on the marginal lending rate of the Eurofigamtral Bank, to which
should be added three percentage points.

FOR THESE REASONS, THE COURT
1. Decidesunanimously to join the applications;

2. Declaresby a majority the applicants' principal complaiats regards
their ineligibility to stand for election to the Hee of Peoples of Bosnia
and Herzegovina admissible;

3. Declares unanimously the applicants' principal complaings ragards
their ineligibility to stand for election to the édidency of Bosnia and
Herzegovina admissible;

4. Declaresunanimously the remainder of the applications iniagdible;

5. Holds by fourteen votes to three that there has beealation of Article
14 taken in conjunction with Article 3 of Protoddb. 1 as regards the
applicants' ineligibility to stand for election tbe House of Peoples of
Bosnia and Herzegovina;
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6. Holds unanimously that there is no need to examine a@ngescomplaint
under Article 3 of Protocol No. 1 taken alone oden Article 1 of
Protocol No. 12;

7. Holds by sixteen votes to one that there has been atwal of Article 1
of Protocol No. 12 as regards the applicants’ gitality to stand for
election to the Presidency of Bosnia and Herzeggvin

8. Holds unanimously that the finding of a violation conhgtes in itself
sufficient just satisfaction for any non-pecunialgmage sustained by
the applicants;

9. Holds
(a) by sixteen votes to one that the respondeate 3¢ to pay the first
applicant, within three months, EUR 1,000 (one Hamd euros) in
respect of costs and expenses, to be converteadomeertible marks at
the rate applicable at the date of settlement, plustax that may be
chargeable to the first applicant;
(b) by fifteen votes to two that the respondeitésts to pay the second
applicant, within three months, EUR 20,000 (twethiyusand euros) in
respect of costs and expenses, to be convertedanteertible marks at
the rate applicable at the date of settlement, plustax that may be
chargeable to the second applicant;
(c) unanimously that from the expiry of the abonentioned three
months until settlement simple interest shall bgapée on the above
amounts at a rate equal to the marginal lending odtthe European
Central Bank during the default period plus threecpntage points;

10. Dismissesunanimously the remainder of the second applEanidim
for just satisfaction.

Done in English and in French, and delivered aulalip hearing in the
Human Rights Building, Strasbourg, on 22 Decem0&92

Vincent Berger Jean-Paul Costa
Jurisconsult President
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In accordance with Article 45 § 2 of the Conventard Rule 74 § 2 of
the Rules of Court, the following separate opini@me annexed to this
judgment:

— the partly concurring and partly dissenting amnof Judge Mijow,
joined by Judge Hajiyev;

— the dissenting opinion of Judge Bonello.

J.-P.C.
V.B.
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PARTLY CONCURRING AND PARTLY DISSENTING
OPINION OF JUDGE MIJOM, JOINED BY JUDGE
HAJIYEV

. GENERAL REMARKS

In the Sejd: and Finci v. Bosnia and Herzegovipadgment, the Grand
Chamber has found a violation of Article 14 takenconjunction with
Article 3 of Protocol No. 1 as regards that Statetnstitutional
arrangements in respect of the House of Peopldsa atolation of Article 1
of Protocol No. 12 with regard to the constitutibasgrangements on the
State Presidency of Bosnia and Herzegovina.

Although | had a few reservations concerning then@dr Chamber's
reasoning on the latter point, | had no difficudti@ sharing the majority's
view that the constitutional arrangements conceritie State Presidency
structure amount to a violation of the prohibitiohdiscrimination. On the
other hand, and to my regret, my opinion on themfar point differs
significantly from the conclusion reached by thgangy.

Since this is the very first case related to theegal prohibition of
discrimination as enshrined in Article 1 of Protbblm. 12, and a case that
tackles the essence of the internal State structfreBosnia and
Herzegovina, there have been huge expectationseopatrt of the public. In
addition, the fact that this is the very first ca$és kind in the Court's case-
law, in the sense that it might result in serioosdtitutional turmoil and
rearrangements in one of the Council of Europe nmntbtates, has
contributed to those expectations.

The specific characteristics not only of the c@atiof Bosnia and
Herzegovina, but also of its accession to the Ciboh&urope, have further
increased the importance of this case. It mighsdid that all of the weak
features of Bosnia and Herzegovina's statehoothleibut ignored at the
moment of its accession to the Council of Euromeehshown themselves
to their full extent in this case.

My general remarks are firstly related to the fiett, as Judge Bonello
has correctly pointed out in his dissenting opinitie Grand Chamber has
failed to analyze both the historical background #me circumstances in
which the Bosnia and Herzegovina Constitution wasased. | believe that,
in so doing, the Court has set aside its previcasetaw, in which it
examines all the relevant factors that are imporianmaking a final
evaluation. | consider those circumstances to b&cpéarly important in
this case, because it is precisely those circurosgathat led to the current
State structure of Bosnia and Herzegovina.
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II. FACTUAL BACKGROUND

The first thing | wondered in this case was whetlBarsnia and
Herzegovina was totally aware of the possible cquseces of ratifying all
Convention Protocols when they did so.

Specifically, Bosnia and Herzegovina is one ofg¢heenteen Council of
Europe member States which have ratified Protocml N2. Given that
thirty other member States decided not to do sg, ithustrates different
approaches towards Protocol No. 12 and the issuesed by it.

The two applications before us deal with the vesgrh of the post-war
organisational structure of the State, put in placéhe 1995 Constitution of
Bosnia and Herzegovina, which was, from a techrpoaht of view, a part
or, more accurately, an annex to an internatiomacp settlement — the
Dayton Peace Agreement (hereinafter “the DPA”). ©tie masters of war
had decided to become masters of peace, after md difficult
negotiations between political representativeshef Bosniacs, Croats and
Serbs under the supervision of the internationatroanity, they created a
state that was of an unprecedented shape, onavégapreviously totally
unknown in international and constitutional law.

The Dayton Peace Agreement constituted Bosnia aatzegovina,
comprising of two entities, while the Preamblette Constitution reads that
only Bosniacs, Serbs and Croats are constituerql@goThe other ethnic
groups, which did not take sides in the conflictrevsimply set aside. Their
legal position, an extremely sensitive issue, vesfbr some calmer and
politically less sensitive time.

In accordance with the DPA constitutional arrangetsie persons
belonging to national (ethnic) minorities cannotdamdidates for the State
Presidency and the House of Peoples of the Stali@iRant, although these
two State institutions are not the only bodies whigre balance of power
between three constituent peoples was designatdati®ysettiement (see,
for example, the structure of the Constitutionali€owhich consists of two
Bosniacs, two Croats, two Serbs and three foreidggs).

In the present case, the distribution of posthe $tate organs between
the constituent peoples was a central elementeoDIRA, making peace in
Bosnia and Herzegovina possible. In such a contkettying legitimacy to
norms that may be problematic from the point ofwad non-discrimination
but were necessary to achieve peace and stahilityt@avoid further loss
of human lives would be very difficult.

That is the key aspect of the sensitive naturehekd applications,
because the changes in the composition of spegditical institutions
requested by the applicants would actually reqoirenges in the existing
balance of power, which could rekindle the seriterssions that are still
present in Bosnia and Herzegovina.
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Aware of the necessity for constitutional reforrm R006 the
international community pushed the leading pobind of Bosnia and
Herzegovina to enter into negotiations with a viemadopting an electoral
system that would guarantee equal enjoyment oftipalirights to all
citizens, irrespective of ethnicity, but these md\completely unsuccessful.
Talks have now been reopened, which means thatlealing with the
instant cases, the Court is entering a highly sgasarea, one that concerns
an issue that has already received tremendouscpatbgintion.

The applicants in these two cases are a Rom aed.alhey complained
that, despite possessing experience comparabtatot the highest elected
officials, they were prevented by the Constitutiami Bosnia and
Herzegovina and the Election Act 2001 from standiegandidates for the
Presidency and the House of Peoples of the PamiameAssembly, solely
on the ground of their ethnic origin, which, in ithepinion, amounted to
discrimination.

[ll. STATE STRUCTURE OF BOSNIA AND HERZEGOVINA

As noted above, the Constitution of Bosnia and Bigoxina was the
result of long and difficult negotiations betweeepresentatives of the
Bosniacs, Croats and Serbs, under the supervisiotheo international
community. Its complex power-sharing arrangemeimtscern mainly the
Bosniacs, Croats and Serbs, as direct partieset@982-95 war, and so the
main political institutions were designed to ackiex balance of power
between the three constituent peoples. Other etjnoigps were not taken
into consideration at that time, since they hadtakén sides in the conflict.
After the war these minority groups became partalbf power-sharing
arrangements at the entity levels. This has noh libe case at the State
level, however, and that is the reason for theiegpls’' complaints.

Power-sharing arrangements at the State level,icpinly those
concerning the structure of the House of Peoplesth@ State Presidency,
provide that only those who declare affiliation witne of the three main
ethnic groups are entitled to hold a position iasth two State organs. It
must be added that, in the context of Bosnia andzédm@vina, ethnic
affiliation is not to be taken as a legal categsigce it depends exclusively
on one's self-classification, which represestdacto sensua subjective
criterion. It actually means that everyone hasgatrio declare (or not) his
or her affiliation with one ethnic group. It is nabligatory to do so. There is
neither a legal obligation to declare one's ethaifdiation, nor objective
parameters for establishing such affiliation.

Affiliation becomes an important issue only if ardividual wishes to
become involved in politics. A declaration of ethalffiliation is thus not an
objective and legal category, but a subjective @oldical one.
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IV. VIOLATION OF ARTICLE 1 OF PROTOCOL NO. 12

Although | had a few reservations concerning then@r Chamber's
reasoning with regard to the violation of ArticleofLProtocol No. 12, | had
no difficulties in sharing the majority's view thabsnia and Herzegovina's
constitutional arrangements concerning the Statesiékncy structure
represent a violation of the general prohibitiordisicrimination.

My dissension regarding this part of the Grand Obers judgment
arises from my expectations that the Court woulgl thés case, as the very
first of its kind, to lay down specific first primges, standards or tests that
might be considered universal and applicable toréutcases concerning
general discrimination. Those expectations obvipousirned out to be
unrealistic, since the Court has merely reiterdted very same reasoning
and justification as those applied in finding ala&imn of Article 14 with
regard to the complaint concerning the constit@icarrangements on the
House of Peoples.

In addition, the Court treated this complaint ampef less importance,
thus creating the impression that Article 1 of Beol No. 12 was applied
only because it was not possible to apply Articlef3rotocol No. 1. The
relevant reasoning on Article 1 of Protocol No.v&s set out in only two
paragraphs, in which the Court came to the cormtughat there was no
“pertinent distinction to be drawn between the Hoa$ Peoples and the
Presidency of Bosnia and Herzegovina” with regawddiscriminatory
constitutional arrangements. In contrast, | beli¢vat there were a few
distinctive elements that should have been discusse

The tripartite structure of the Bosnia and Herzeg@\Gtate Presidency
is, like many other State institutions in that cioyna result of the political
compromise achieved by the peace accord. Its gteiat/as intended to
establish a mechanism of balance and to preverdupeemacy of any one
people in the decision-making process. In my opintbe key question that
required an answer in this case whether that tripastructure was ever
justified, and whether it continues to be justifi€dtom the perspective of
the case-law on Article 1 of Protocol 12, it woulldve been not only
interesting but also very useful had the Court distito give its view on
this point. Instead, it merely reiterated the argata concerning the tests
applied in the Article 14 part of judgment, an agwh that | find
disappointing.

Hypothetically speaking, were it not occurring in Sate built on
atrocities, massacres and bloodshed, | would bimeofopinion that, even
taken alone, the obligation on an individual toldex his or her affiliation
with an ethnic group in order to stand as a carnditta a public position is
unacceptable and sufficient to find a violation tbfe prohibition of
discrimination based on ethnic affiliation.
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Turning back to the State Presidency structure, Bdsnia and
Herzegovina were a stable and self-sustainablee,Staé ineligibility of
minorities, but also the ineligibility of all thoseho are unable or unwilling
to declare their ethnic affiliation in order to mtlhas candidates for public
positions would be the essence of discriminatioaweler, since Bosnia
and Herzegovina was created as result of pressone the international
community and, fourteen years later, still does mMabction as an
independent and sovereign State, it cannot betbkatdt represents a State
that is sufficiently stable to withstand the abaygroach.

On the other hand, if nothing is done in order rgrove the current
situation, there is no chance that progress witluocThe elimination of
mistrust among ethnicities is, in my opinion, a q@es that must be
developed very carefully, step by step. If the tinas come for a change in
the post-conflict State structure (and here | ersgigaagain that the Court
has not embarked on any such evaluation), | hope dhchange in the
composition of the State Presidency could be th&t Btep. The State
Presidency is an institution that represents tlaeSis a whote while the
House of Peoples has an important and sensitieeinothe protection of
“vital national interests”.

V. VIOLATION OF ARTICLE 14 TAKEN IN CONJUNCTION WTH
ARTICLE 3 OF PROTOCOL NO. 1

Regrettably, | cannot share the majority's opingésnregards Article 14
taken in conjunction with Article 3 of Protocol Na. for the following
reasons.

First of all, the issue of the applicability of Ate 3 of Protocol No. 1s
very questionable. Article 3 of Protocol No. 1 mas the right to free
elections, although there is no definite and comsnaccepted answer to
the question whether this covers both direct aditést elections Relying
on its case-law, however, the Court states thatlar8 of Protocol No. 1
was “carefully drafted so as to avoid terms whiohlild be interpreted as an
absolute obligation to hold elections for both chans in each and every
bicameral system” (see paragraph 40 of the judgmAnthe same time, as
the Grand Chamber points out, it is clear thatoteti3 of Protocol No. 1
applies to any of a parliament's chambers to Hedfithrough direct
elections. Direct or indirect, it should be cladi that in Bosnia and
Herzegovina, no elections are envisaged for the Imeesnof the House of
Peoples. They are appointed by the entity Parliasnerhich means that the
complaints before the Court are of a purely thecaknature, since there

! See the powers of the State Presidency in thetation, Article V 3.

2 In this judgment, the standpoint that it appliesboth direct and indirect elections has
been explained only by the travaux préparatoiresPfotocol No. 1; see paragraph 40 of
the judgment.
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have been no previous elections nor is there aigailin on the entity
Parliaments to appoint any particular candidatee €omposition of the
House of Peoples is not the result of an electmmatess. The members of
the House of Peoples are to be designated/sel&gtead majority in the
Republika Srpska National Assembly or a majorityhe Clubs of Bosniacs
and Croats in the Parliament of the FederationasfnB and Herzegoviha
Given that the original version of the Constitutias written in English,
even a linguistic approach confirms that we are inothe presence of
elections, but of appointments. In particular, @gilV of the Constitution
reads that House of Peoples “shall comprisedélegate’s and that “the
designated delegates shall be selectell by the respective entity
Parliament&

The concept of the right to free elections in Basand Herzegovina
simply does not includper sethe right to stand for election to the House of
Peoples, since members of this House are, as notdgelected, but
designated/selected by the entity Parliaments.

The elections would still be indirect if the list§ candidates were
announced during an electoral campaign or at ahgromoment before
their appointment (and as such were transparetitetigublic), or if there
were any criteria they had to fulfil in order to &ppointed. However, their
names do not appear on electoral ballots or Wsfact that has been totally
ignored by the Court is that neither the Constitutiof Bosnia and
Herzegovina nor the Election Act set out the dateéhat candidates must
fulfil in order to stand for election to the HoustPeoples. There is not a
single domestic provision that prescribes the #iine¢ political party or
even political option from which candidates areb® picked. It is thus
theoretically possible that any individual, inclngithose who are not even
engaged in public life, could be selected. Accagtlinthe procedure for
designating members of the House of Peoples doeslemend on their
political party membership; there are no format tietween these delegates
and voters and the candidates’ names are unknowmetgeneral public,
voters included, before they are nominated by mesnlmé the entity
Parliaments. What is formally needed is only trasclaration of ethnic
affiliation, which is of no legal relevance for dahing other than their
membership of the House of Peoples. Strictly spegkit is clear that the
applicants cannot be “elected”, not because of #tbnicity, but because of
the absence of provisions which allow for the étectof delegates in
general, since the members of this House are awelysappointed.

! See Article IV of the BiH Constitution

2 This is about the distinction between the notiafs “election” and “selection”
linguistically, while “election” implies an unliméd choice, “selection” implies a
preferable/limited one.

® There is only one exception, which stipulates tme@imbers of the cantonal houses of
peoples are to be appointed from among the menabeentonal parliaments.
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Equally, a complaint might be lodged by individubé&onging to one of the
three constituent peoples, claiming that therererdree elections to the
House of Peoples for them either, since the only Yo somebody to

become a member of this House is through appoirtrbgnan entity

Parliament. Accordingly, there is no general rifgt anyone to stand for
election to the House of Peoples and there arelewians of this kind.

Consequently, if this procedure is to be estabtisi® discriminatory, could
the same discrimination criteria be applied to ¢hparliamentary systems
that prescribe that second chamber seats are tayedas in the British

House of Lords) or conditioned by public functioas(in the German
Bundesraf? | am of the opinion that an affirmative answerréspect of

such systems would be as inappropriate as it i®$pect of Bosnia and
Herzegovina.

The fact that the only formal condition to be filéfd by delegates to the
House of Peoples concerns one's ethnic affiliasioows that the House of
Peoples was designed to secure ethnic balance iegfslature. It is a well-
established fact that mechanisms of this kind maelgce in Bosnia and
Herzegovina possible, and it is obvious that evmntéen years later there
is still no common and mutual approach towards iptessconstitutional
rearrangements in that State

My second point of disagreement with the Grand Fera decision on
admissibility is related to the legal nature of tHeuse of Peoples. The
Grand Chamber's understanding is that it is therseachamber of the
Bosnia and Herzegovina Parliamentary Assembly, etpon which |
disagree.

Generally speaking, an upper house is usuallyndisfrom the lower
house in one (or more) of the following respedts$iais less power than the
lower house, including that of expressing a res@wmaon certain decisions
of the lower house; it has limited powers, suchlih@se concerning certain
constitutional amendments that may require its @ygdr it is an advisory or
“revising” chamber, so that its powers of directi@t are often reduced in
some way; it represents administrative or fedenaksu if elected, its
members often sit for longer terms than those @f lbtwer house (if
composed of peers or nobles, members hold theis dea life) and if
elected, they are elected in sections for staggemeds, rather than all at
once.

As regards their institutional structure, thera igreat variety in the way
the members of an upper chamber are assembled. ddreybe elected
directly or indirectly, appointed, selected throuigéreditary means, or a

! As noted above, talks began in 2006 on constitatioeform (the “April Package”), but

these were unsuccessful (the “April Package”). $dllave now been reopened (the
“Butmir Package”)., but it appears that the politics are sticking to their previous
positions.
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certain mixture of all these systems can be appkexinoted above, the
GermanBundesratis quite unique in that its members are membeihef
cabinets of the Germahander who are merely delegated and can be
recalled at any time, as is the British House ofdsp where the seats are
partly hereditary.

As shown above, the upper chamber is, as a rutegmisd to represent
administrative or federal units, which is not thase in Bosnia and
Herzegovina, since the House of Peoples representsnly the entities of
Bosnia and Herzegovina, but also ethnicities (tbatonstituent peoples).
Both chambers of the Parliamentary Assembly aralegpd they form two
parts, which cannot function independently. Eaath @very draft text has to
be discussed and adopted by both houses, whilesgheial role of the
House of Peoples is to protect “vital national iass”.

With regard to the applicability of Article 3 of &pocol No. 1, the Grand
Chamber found the extent of the legislative povesijsyed by the House of
Peoples to be decisivavhile, in my opinion, it is quite the opposite.
Specifically, both houses have the same pofveisce all legislation “shall
require the approval of both chambérsThis in fact confirms that they
have equal standing, although ethnic representatitime House of Peoples
is of some relevance only when it comes to thel Jitgerests of the
constituent peoples: “[a] proposed decision of Raeliamentary Assembly
may be declared to be destructive of a vital irtieoé the Bosniac, Croat, or
Serb people by a majority of, as appropriate, tlsnigac, Croat, or Serb
Delegates selected in accordance with paragraph. IGuch a proposed
decision shall require for approval in the Hous®ebples a majority of the
Bosniac, of the Croat, and of the Serb Delegatesgmt and voting”

Constitutional provisions related to those powdrat tare not divided
between the House of Representatives and the Holideeoples (see
footnote 2 on this page) illustrate that the Paréatary Assembly of
Bosnia and Herzegovina has a unique structure dbas not allow any
categorisation according to commonly accepted anademodels.
Additionally, Article X of the Constitution provigethat the Constitution

! See paragraph 41 of the judgment.

2 Article IV 4 of the BiH Constitution — Powers ThRarliamentary Assembly shall have
responsibility for: (a) Enacting legislation as essary to implement decisions of the
Presidency or to carry out the responsibilitiethef Assembly under this Constitution.

(b) Deciding upon the sources and amounts of reaerfor the operations of the
institutions of Bosnia and Herzegovina and intaomal obligations of Bosnia and
Herzegovina.

(c) Approving a budget for the institutions of B@sand Herzegovina.

(d) Deciding whether to consent to the ratificatafrireaties.

(e) Such other matters as are necessary to catrigsoduties or as are assigned to it by
mutual agreement of the Entities.

% See the BiH Constitution, Article IV 3 c.

* Ibid., Article IV 3 e.
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“may be amended by a decision of the Parliamemasembly”, which is
to be interpreted as stating that both houses @réetide on any such
question.

An implied conclusion in this judgment, namely thié applicants in
this case, who are of Roma and Jewish origin, aevemted from
participating in the legislature of Bosnia and Hgavina because they are
not eligible to stand for election to the HousePafoples, would be wrong,
since both Houses have the same powers and thécaygpl have the
entirely plausible option of becoming members ofe tiouse of
Representatives, where candidature is independeihaicity.

The House of Peoples is a veto chamber where nrsnpleeceive their
exclusive task as being that of defending the &stsr of their peoples, and
that is exactly what makes itsai generismechanism. Fourteen years after
the DPA, does Bosnia and Herzegovina still neesl techanism? That is
another question that should be addressed asificatgin for a finding on
the merits only if Article 3 of Protocol 1 is apgdble.

To sum up, my opinion is that Article 3 of Protoddb. 1 is not
applicable in this case because the right of amyvidual to stand for
election to the House of Peoplpser sesimply does not exist in domestic
law; the House of Peoples is a non-elective orgaming neither the typical
characteristics nor the powers of a second chanalnelrjts structure places
it outside the ambit of Article 3 of Protocol Na. 1

As regards the merits of this complaitite main question is whether the
current differential treatment is discriminatoryhel definition that has been
developed in the Court's case-law on Article 14hat a difference of
treatment is discriminatory if it has no objectivend reasonable
justification, that is if it does not pursue a tegate aim or if there is not a
reasonable relationship of proportionality betwéssn means employed and
the aim sought to be realised.

The majority's conclusion that the relevant consthal provisions were
not intended to establish ethnic domination, asi@ddoy the applicants, but
indeed to stop a brutal conflict and to securectiffe equality between the
warring parties, i.e. constituent peoples, is adrr@s is the majority's
conclusion that the impact of these provisions iffei@nt treatment on
ethnic grounds. However, was this arrangementfiedfiand if yes, are the
relevant grounds still present and significant? Gnand Chamber preferred
to leave this question half-answered, while | tHduat a detailed answer
to this question would have been the most impontasponse. Differential
treatment of individuals belonging to “Others” was issue left to be dealt

! The BiH Constitution provides (Article IV 2) thathe House of Representatives shall
comprise 42 Members, two-thirds elected from theittey of the Federation, one-third
from the territory of the Republika Srpska” and “Migers of the House of Representatives
shall be directly elected from their Entity in aotance with an election law to be adopted
by the Parliamentary Assembly”.
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with once the situation in Bosnia and Herzegovires \ess sensitive, and
from that perspective the Court has accepted theds initially justified.

However, what is the situation now, fourteen yeafter the DPA?
Returning to the facts that initially justified tiapugned arrangements and
so far as losses are concerned, at least 100,880itants of Bosnia and
Herzegovina disappeared or were killed during tlae. vikimost 1.3 million
people from the pre-war population (28%) becamageds living outside
Bosnia and Herzegovina. In the absence of war #adiag for the usual
death, birth and migration rates, at the end o61B8snia and Herzegovina
would have had 4.5 million inhabitants, while iraliey there were only
2.9 million people in the country at the end of 498 has been fourteen
years since the armed conflict ended, but is thhesd and significant
progress as argued by the Grand Chamber?

The latest Amnesty International report on Bosnml &lerzegovina
states that “13 years after the war ended an esttnt3,000 people still
remained missing. The use of nationalist rhetarareased in BiH and the
country continued to be deeply divided along ethinies™.

According to the Ministry of Human Rights and Refag of Bosnia and
Herzegovina, more than 1.2 million people have yeitreturned to their
pre-war homes. Those that have returned are offeedfwith inadequate
access to housing and employment. About 2,700 iesngtill live in so-
called collective housing establishments. Somehef returnees have not
been able to repossess their property, either Becauwvas destroyed or
because there is no willingness on the part ofathiorities to let them
reintegraté. Nor does the political situation appear bettdre State has
been run by political parties bearing nationaliag$ and using nationalist
rhetoric. Many war-crimes suspects are still fa@#jough there is a process
of transferring war-crimes cases from the ICTY tnestic courts. Judicial
and prosecutorial authorities are still supervisadd instructed by
international judges and prosecutors. All thesésfaere sufficient reasons
for the United Nations, the European Union andRkace Implementation
Council to extend (in November 2009) the mandate tio¢ High
Representative. There are other signs that thenatienal community sees
no significant progress in Bosnia and Herzegovirfar (example,
international military forces are still present,iagshe EUPM). On official
websites, many States warn their citizens not &velr to Bosnia and
Herzegovina on safety grounds. The 2006 electibowed that most voters
still preferred nationalist rule because they $alte being led by “their own
people”. Children in schools are separdteshd cities that had a mixed
population before the war are still divided. Ondoaing a member of the

! See http://www.amnesty.org/en/region/bosnia-herzieg/report-2009.
2 See http://www.mhrr.gov.ba/izbjeglice/?id=6.
% See Council of Europe Monitoring Report, 2008/I8f&2008)2.
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Council of Europe Bosnia and Herzegovina undertoakjong other
commitments, to “review within one year, with thesistance of the Venice
Commission, the electoral legislation in the lighthe CoE's standards and
to revise it where necessary.” The fact that, itespf this commitment
undertaken on its accession to the Council of EeiroBosnia and
Herzegovina has not yet honoured it shows thatetherno consensus
among leading political parties.

In the light of the above, can one be absolutelyage of the lack of
justification for these constitutional arrangemeoay? On the other hand,
if they are still justified, do such arrangementsspie a legitimate aim? As
the Venice Commission has correctly pointed oute ‘distribution of posts
in the state organs between the constituent peoy@esa central element of
the DPA making peace in BiH possible. In such atexinit is difficult to
deny legitimacy to norms that may be problematenfithe point of view of
non-discrimination but necessary to achieve peadestability and to avoid
further loss of human lives”. Peace has been aeHietut the stability
factor remains questionable. It may be that, asitpdi out by Judge
Feldman of the Bosnia and Herzegovina Constitutio@aurt in his
concurring opinion, “...[I regard] the justificaticas being temporary rather
than permanent, ... but the time has not yet airiveen the State will have
completed its transition away from the special sewadhich dictated the
unusual architecture of the state under the Dayigreement and the
Constitution of Bosnia and Herzegovifalh Zdanoka v. Latvig the Court
found that “it is not surprising that a newly edisited democratic
legislature should need time for reflection in aiqe of political turmoil to
enable it to consider what measures were requi@dsustain its
achievements”. In the same judgnferthe Court further stated that the
domestic authorities should be left “sufficienttiade to assess the needs of
their society in building confidence in the new daematic institutions,
including the national parliament, and to answer gluestion whether the
impugned measure is still needed...” Are the specanstitutional
arrangements in Bosnia and Herzegovina still deemeedssary and can the
current situation still be justified, despite thesping of time? Is it up to the
European Court of Human Rights to determine whentitme for change
has arrived? | would hesitate to give a firm anfinite answer to these
guestions. “ldentity through citizenship” would bedesirable change, but
ethnic distinction, in the Court's case-law, is sidared unnecessary and
therefore discriminatory where the same resultit{hagte aim) could be
achieved through a measure that does not rely amacel or ethnic

! See Concurring opinion of Judge Feldman to thésitet of the Constitutional Court of
BiH AP-2678/06-2006, http://www.ustavnisud.ba/emtiyie/povuci_pdf.php?pid=67930.
2 SeeZdanoka v. LatvidGC], no. 58278/00, § 131, ECHR 2006-1V .

* Ibid, § 134.
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differentiation, or on the application of criterdher than those based on
birth®. However, what other method would maintain theniettbalance and

build the confidence that is so needed in Bosnid erzegovina? The

Court has not answered this question either; itckkmles only that “the

applicants’ continued ineligibility to stand foreetion to the House of
Peoples of Bosnia and Herzegovina lacks an obgecéind reasonable
justification and has therefore breached Articledken in conjunction with

Article 3 of Protocol No. 1” (see paragraph 50lad judgment).

Accordingly, the test of proportionality betweemr tineans employed and
the aim sought to be realised in this case hadbeen tried at all. | see this
as a missed opportunity to provide more decisive@mvincing arguments
or at least a ground for comparison with other memftates. The law of
most, if not all, member States of the Council afdpe provides for certain
distinctions based on nationality with regard taae rights and the Court's
case-law allows a certain margin of appreciatiomational authorities in
assessing whether and to what extent differencesifyjua different
treatment in laf Additionally, the scope of the margin of appréoia in
the Court's case-law varies “according to the cnstances”, as pointed out
in Rasmussen v. DenmarlAs the Court has found, “There are numerous
ways of organising and running electoral systems an wealth of
differences,inter alia, in historical development, cultural diversity and
political thought within Europe which it is for dacContracting State to
mould into their own democratic visich"For the sake of the Court's case-
law, it would have been very interesting to see Hawthe Court would
have interpreted the margin of appreciation leth State in this case.

VI. COSTS AND EXPENSES

Finally, 1 disagree with the majority's decision award the second
applicant EUR 20,000 in respect of costs and exsnahile the first
applicant was awarded only EUR 1,000. This disarepavas explained by
the fact that the second applicant's team of reptasives included three
international members and/or experts and that tledg meetings in New
York and Sarajevo, while the first applicant wagresentegro bonoand
claimed only EUR 1,000 for his counsel's appearatdbe hearing before
the Courl. Since the submissions of both applicants wereaonfiparable
quality, | find it simply unfair to award them dteslly different amounts.

! Seelnze v. Austria28 October 1987, § 44, Series A no. 126.

2 SeeMathieu-Mohin and Clerfayt v. Belgiyrd March 1987, Series A no. 113 avidmak
and Sadak v. Turkd@C], no. 10226/03, 8 July 2008.

% SeeRasmussen v. Denmark8 November 1984, § 40, Series A no. 87.

* SeeHirst v. the United Kingdorfno. 2) [GC], no. 74025/01, § 61, ECHR 2005-IX.

® See paragraph 64 of the judgment.
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DISSENTING OPINION OF JUDGE BONELLO

On principle and in the abstract, | cannot budrehthe reasoning of the
majority as to the significance of non-discrimioati in securing the
enjoyment of electoral rights. | voted, with majesservations, to find the
two applications admissible. But | also voted, wétver hesitations, against
finding a violation of the Convention. These twaea may appear to be the
simplest the Court has had to deal with to date,tbay may well be,
concurrently, among the more insidious. There ithing so obvious as
finding damnable those provisions in a constitwioset-up that prevent
Roma and Jews from standing for election. So far,open and shut
violation, hardly worth wasting time on.

Behind this invitation to get on with more challjgng business, however,
lurk issues which have disturbed me deeply andHighy | confess, | heard
no satisfactory answers from the Court. Certaipérsuasive answers exist,
were the Court to shove history out of its fronbdd believe the present
judgment does precisely that: it has divorced Bosmd Herzegovina from
the realities of its own recent past.

After the extravagantly violent events of 1992iasthwitnessed horrific
blood baths, ethnic massacre and vendettas witHoartiers, the
international community intervened: first in aneatpt to achieve a truce
between Bosniacs, Serbs and Croats, and later @ peomanent settlement
— the Dayton Peace Accords of 1995. These were leaetumout in
protracted and persistent negotiations which aiatecreating institutional
bodies based almost exclusively on systems of chacl balances between
the three belligerent ethnicities. It was ultimgted most precarious
equilibrium that was laboriously reached, resultinga fragile tripartite
symmetry born from mistrust and nourished on suspic

Only the action of that filigree construction ieguished the inferno that
had been Bosnia and Herzegovina. It may not beepieairchitecture, but it
was the only one that induced the contenders tstéute dialogue for
dynamite. It was based on a distribution of powdrered to its finest
details, regulating how the three ethnicities wierexercise power-sharing
in the various representative organs of the StEbe. Dayton agreements
dosed with a chemist's fastidiousness the exacticetiroportions of the
peace recipe.

Now this Court has taken it upon itself to digrap) that. Strasbourg has
told both the former belligerents and the peacasitgy do-gooders that
they got it all wrong. They had better start allepvagain. The Dayton
formula was inept, the Strasbourg non-formula hfarte takes its place.
Back to the drawing board.
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The questions | ask myself are closely linkechwibth the admissibility
and the merits of the two applications: does it\iathin this Court's remit
to behave as the uninvited guest in peace-keepintilaeral exercises and
treaties that have already been signed, ratifiedexxecuted? | would be the
first to want the Court not to be too small forideals. | would be the last to
want the Court to be too big for its boots.

A second question follows: the Court has almodimited powers when it
comes to granting remedies to established violatioh Convention-
acknowledged human rights — and that surely i$ sisauld be. But do these
almost unlimited powers include that of undoingiaternational treaty, all
the more so if that treaty was engineered by Satdsnternational bodies,
some of which are neither signatories of the Cotigannor defendants
before the Court in this ca8More specifically, does the Court have
jurisdiction, by way of granting relief, to subvéine sovereign action of the
European Union and of the United States of Amerday together fathered
the Dayton Accords, of which the Bosnia and Herzego Constitution -
impugned before the Court - is a mere annex? ladmfier facile answers
to these questions, but believe them to be cogeouigh for the Court to
have tackled them preliminarily and in some deltttiid not.

Again, one cannot possibly disagree with the almplatitudinous
preamble of the Convention that human rights “aeefoundation of peace
in the world”. Sure they are. But what of excepélbyperverse situations in
which the enforcement of human rights could bettlyger for war rather
than the conveyor of peace? Are the rights of wedpplicants to stand for
election so absolute and compelling as to nullifg peace, security and
public order established for the entire populatiancluding themselves? Is
the Court aware of its responsibility in reopenthg Dayton process, in
order to bring it into line with its judgment? Anaill it face up to the
enormities of failure, should the new Strasbourgrdéail to turn up for its
appointment?

The whole structure of the Convention is based anprimordial
sovereignty of human rights, but, saving the varseaights (to which that
of standing for election certainly does not belgragjvays subject to their
exercise in conformity with the rights of othersdawith the over-riding
social good. | cannot see the Convention wantiegaipplicants to stand for
election come hell or high water. Election candidat even with
Armageddon as the price.

| would be the first to bellow how invaluable thalues of equality and
non discrimination are — but then national peacg @tonciliation are at
least equally so. The Court has canonised the foand discounted the
latter. With all due respect to the Court, the judgt seems to me an
exercise in star-struck mirage-building which netgeo factor in the rivers
of blood that fertilised the Dayton Constitution.prefers to embrace its
own sanitised state of denial, rather than opedats to the scruffy world



SEJDC AND FINCI v. BOSNIA AND HERZEGOVINA 55
JUDGMENT — SEPARATE OPINIONS

outside. Perhaps that explains why, in the reotdhe facts, the judgment
declined to refer even summarily to the tragediéschv preceded Dayton
and which ended exclusively on account of Daytdme Tourt, deliberately
or otherwise, has excluded from its vision not geel, but the core of
Balkan history. The Court felt compelled to disgrache Dayton

constitution, but has not felt compelled to put stilmg equally peace-
salving in its place.

| also question the Court's finding that the afiton in Bosnia and
Herzegovina has now changed and that the previelisate tri-partite
equilibrium need no longer prevail. That may wedl 4o, and | just hope it
is. In my view, however, a judicial institution semote from the focus of
dissention can hardly be the best judge of thisgrdomatic revolutionary
events, it is not for the Court to establish, bgracess of divination, when
the transitional period is over, or when a stateaifonal emergency is past
and everything is now business as usual. | doudit tthe Court is better
placed than the national authorities to assesspthiet in time when
previous fractures consolidate, when historicabméments quell and when
generational discords harmonise. | find that clagsush as these, arguably
based on self-delusory wishful thinking, show dittbr no respect for the
inexhaustible resources of rancour. The Court dibés shut its mind to
histories in which hate validates culture.

The Court has ordered the respondent Statentg titie Dayton accords in
the liquidizer and then to start looking for sonmeghelse. I, for my part,
doubt that any State should be placed under aral tagethical obligation
to sabotage the very system that saved its denmogaistence. It is
situations such as these that make judicial setfaet look more like a
credit than a flaw.

The Court has repeatedly accepted that the emolywf the majority of
basic human rights — not least, the right to sti@ndklection — is subject to
intrinsic restrictions and extrinsic curtailment. dan be abridged for
objective and reasonable considerations. The eseeafifundamental rights
can suffer limitations for the purposes of secuatd public order and in
keeping with the general interest of the communitycan shrink as a
consequence of exceptional historical realitiesgchsas terrorism and
organised crime or in the aftermath of national ey@ecies.

Strasbourg has, over the years, approved qudglessly the restriction of
electoral rights (to vote in or stand for electijprimsed on the widest
imaginable spectrum of justifications: from absenoé language
proficiency to being in detentidnor having previously been convicted of a
serious crim& from a lack of “four years' continuous residericéd

! Clerfayt et al. v. Belgiumno. 27120/95, Commission decision of 8 Septem!9&71
(DR) 90, p. 35.

% Holland v. Ireland no. 24827/94, Commission decision of 14 April 89@R) 93, p. 15.
®H. v. Netherlandsno. 9914/82, Commission decision of 4 July 198®) 33, p.242.
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nationality and citizenship requirementsfrom being a member of
parliament in another Stdteto having double nationality from age
requirementsto being below 40 years old in senate elecfioitlem posing
a threat to the stability of the democratic ofdertaking the oath of office
in a particular languadéfrom being a public officérto being a local civil
servant'® from the requirement that would-be candidates estand for
election unless endorséxy a certain number of voters' signatdtes the
condition of taking an oath of allegiance to thenach®

All these circumstances have been consideredciuifly compelling by
Strasbourg to justify the withdrawal of the riglt ¥ote or to stand for
election. But a clear and present danger of ddistaigi the national
equilibrium has not. The Court has not found a razd civil war, the
avoidance of carnage or the safeguard of territar@hesion to have
sufficient social value to justify some limitatian the rights of the two
applicants.

| do not identify with this. | cannot endorse au@t that sows ideals and
harvests massacre.

! Polacco and Garofalo v. ltalyno, 23450/94, Commission decision of 15 September
1997, (DR) 90, p. 5.
2 Luksch v. ltalyno. 27614/95, Commission decision of 21 May 1949R) 89, p. 76.
¥ M. v. the United Kingdomno. 19316/83, Commission decision of 7 March 1984
(DR) 37, p. 129.
* Ganscher v. Belgiumno. 28858/95, Commission decision of 21 Novemb@66,
(DR) 87, p. 130.
ZW, X, Y and %. Belgium nos. 6745 and 6746/74, Yearbook XVIII (1957)2p6.

Ibid.
" Zdanoka v. LatvigGC], no. 58278/00, ECHR 2006-1V
® Fryske Nasjonale Partij et al v. The Netherlands. 11100/84, Commission decision of
12 December 1985, (DR) 45, p. 240.
° Gitonas and Others v. Greecg July 1997, § 40Reports of Judgments and Decisions
1997-1V.
1% Ahmed and Others v. the United Kingd@September 1998, § 7Beports1998-VIA.
1 Asensio Serqueda v. Spai. 23151/94, (DR) 77, p. 122.
12 McGuinness v. the United Kingddgtec.), no. 39511/98, ECHR 1999-V



