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Lord Justice Keene:

1.

This appeal concerns the law and policy relatingrtaccompanied minors who arrive
in the United Kingdom and seek asylum, but whoséntlunder both the Refugee
Convention and the European Convention on HumahtRigzCHR) is rejected. The
Immigration Rules (HC395) make specific provisidmoat the handling of asylum
claims made by unaccompanied children in paragr@al@sto 352, but for present
purposes it is enough to note that paragraph 3#8edea child for these purposes as

“a person who is under 18 years of age or whohénabsence
of documentary evidence, appears to be under gjgat a

The appellant arrived in the United Kingdom on a@uary 2003. He claimed to be a
citizen of Afghanistan and to be under the age8of He was not accompanied by any
adult responsible for him. He claimed to fear pewion in Afghanistan from the
authorities there, because his father had been lisanyiofficer working for the
Communist Party and had been killed. He himseaif b@en captured by the Taliban
in 2000, detained and beaten. His brother hadesutently been kidnapped when the
Northern Alliance came to power.

The Secretary of State rejected virtually all ofstiflactual account. He was not
satisfied that the appellant was an Afghan. Herditlaccept the account of events
given by the appellant but, even if it had beemewtic, the appellant had remained in
Kabul for 7 months after allegedly leaving his hoimdear. This both indicated that
he had no genuine subjective fear and also shohadhe was of no significant
interest to the authorities. His asylum claim wagected. In the light of an
assessment by social services, the Secretary t# @ithnot accept that the appellant
was a minor. He was therefore treated as an aélidt.claims under the ECHR were
also rejected.

His appeal to an adjudicator was determined bycésie promulgated on 6 January
2004. The adjudicator accepted some parts ofgpellant’s claim. In particular, he

found that the appellant was a citizen of Afghamst Despite some conflict in the
various statements as to the appellant’s daterthf,lihe adjudicator also found that it
was likely that the appellant was born on 25 Oatdi®86, thus making him 17 at the
date of determination. In addition, it was accdpteat his father had been a colonel
working for the Communist Party and had been killed995. His mother and some
siblings were alive and lived in Logar, some 45 ut@s by bus from Kabul, where he
had an uncle.

The adjudicator, however, found that the appelaas not at risk from members of
the Northern Alliance or the Communist Party, amak tif returned to Afghanistan it
would be to Kabul where the authorities would béeadnd willing to give him
effective protection. The adjudicator concludedttthere was no real risk to the
appellant of persecution for a Refugee Conventesson nor would his return to
Afghanistan involve a breach of his human rightdarnthe ECHR. So far as Article
8 of that Convention was concerned, it was noted tle had family in Afghanistan
and that his return would not be disproportionaB@nsequently both the asylum and
the human rights appeals were dismissed.
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6. In the course of the hearing before the adjudi¢dba appellant’s counsel had relied
on a Home Office Operation Guidance Note about Afgstan, dated February 2003,
paragraph 7 of which states:

“Unaccompanied asylum seeking children who haveclaon

to stay in the UK and who would, had they been tado&ve
been refused outright, should continue to be dedtt under
UASC policy and given ELR to age 18 or for four seéor
those under 14, unless there are adequate reception
arrangements in place.”

That paragraph is set out in full at paragraph 7éhe adjudicator’'s summary of the
submissions on behalf of the appellant. ELR stdod&xceptional Leave to Remain
and UASC stands for Unaccompanied Asylum-Seekingd(@m. Reliance was also

placed on a passage from the Home Office CIPU ReporAfghanistan dated

October 2003, which recited UNHCR advice that “pessin particularly vulnerable

circumstances should not be required to return figh&nistan” and these persons
included unaccompanied minors.

7. Despite these references, the adjudicator in hisrgénation did not deal with the
policy position, now that he had found the appé¢l@nbe a minor. This apparent
failure formed the basis of a grant of permissiorappeal to the appellate tribunal,
that grant being contained in a decision dated 8| 004 which made it clear that
permission in relation to the dismissal of the asylappeal was being refused. The
Asylum and Immigration Tribunal (“the AIT”) in a teymination dated 17 October
2005 held that there had been no error of law speet of Articles 3 and 8 of the
ECHR. As for the failure of the adjudicator to eslks the unaccompanied minor
policy points, the AIT while accepting that the wdigator could be criticised for this
concluded that there was no material error of lawhis was because, looking at all
the circumstances,

“on return it was reasonably likely that his famiyembers in
Afghanistan would be in communication and wouldueaghat
the appellant would be looked after by members & h
extended family.” (paragraph 11)

This conclusion was based upon such facts as hisemand siblings being in Logar,

with her having written to him only 1% months beféhe hearing; the presence of his
uncle in Kabul, with whom the appellant had spemiahths; and the fact that in the
past the appellant's extended family had takenvacsteps to ensure his care in
Kabul. Consequently the AIT dismissed the appeal.

8. The grounds of appeal to this court draw attentimrthe way in which the AIT
expressed itself when dealing with the Secretar$tafe’s policy on unaccompanied
minors. At paragraph 9 of its decision the AlTdstuis:

“As can be seen from the wording to that policyesorded by
the Adjudicator at paragraph 72, the policy does ayply
where there are adequate reception arrangemeptade. The
policy is plainly confined to ‘unaccompanied minorsot to
minors who can reasonably be expected to be metemedved
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10.

11.

by family members on return. (We note that thisnede even
clearer by the wording of at least some other Hdbifkce
policy statements on UASCs (Unaccompanied Asyluekipg
Children): which, as we understand it, more expyessnfine

their scope to minors who have no family to rettwnand
where adequate reception arrangements cannot be
established).”

The AIT likewise said in respect of the UNHCR adviceferred to earlier in this
judgment, that the words “unaccompanied minor” daubt sensibly mean someone
who had adequate reception or family support agarents on return.

It is submitted on behalf of the appellant thatsthmisunderstood the term
“unaccompanied minor”, which does not reflect wieetbr not adequate reception
arrangements exist in his or her home country. hAdds still an unaccompanied
minor, irrespective of such arrangements, if hehw arrives in the United Kingdom
under the age of 18 unaccompanied by a resporesiloiké.

As matter of definition | agree. That is borne bytthe detailed definition provided
by Regulation 6(3)(a) of th&sylum Seekers (Reception Conditions) Regulatid@s 2
(“the 2005 Regulations), which makes no referemcednditions in the country of
origin. Nor is it contended on behalf of the S&amg of State that the definition of an
unaccompanied minor in his asylum policy documénitsgs in such conditions. Mr
Waite on behalf of the Secretary of State accep&t for policy purposes an
unaccompanied minor is someone who is

“e under eighteen years of age, or who in the absefce
documentary evidence appears to be under thaadeyho is

e applying for asylum in his own right; and is

e without adult family members or guardians to ttonn this
country”.  (see Asylum Policy Instructions, Marclo02,
paragraph 3.1)

He or she is not deprived of that status by vifieche fact that there are adequate
arrangements in their country of origin for thesception and care upon return. But
this does, in my judgment, not avail the appellaktrst of all, although the AIT’s
phraseology is open to criticism, it seems to na #t paragraph 9, which | have
quoted earlier, the AIT was really seeking to dedh the circumstances where the
policy of non-return applied, namely where adeq@aatangements were not in place,
rather than with the definition of unaccompaniechons. Secondly, and in any event,
being placed in the category of unaccompanied mito@s not by itself lead to the
non-return of the individual. Under the policyatidoes turn on whether adequate
reception arrangements are available in the couatrgrigin. So, as Mr Waite
submits, the end result is the same, whether othetAIT erred on the matter of
definition.

The main thrust of the appellant’s case is differelh is that the AIT misinterpreted
the Secretary of State’s policy by asking merelyetlkr it was “reasonably likely”
that adequate reception arrangements would be foatlee appellant in Afghanistan.
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13.

14.

It is argued that that is the wrong test, and #atricter test than one of “reasonable
likelihood” is applicable. Mr Manjit Gill, QC, ormehalf of the appellant draws
attention to a statement of government policy as tibpic originally made by a Home
Office minister in 1997 which remains in force antlich is set out before us in a
draft Policy Framework Document of March 2005rekds as follows:

“...simple humanity demands that any immigration dieci to
remove an unaccompanied child involves consideratd
whether safe and adequate reception arrangemerttsefahild
can be made. We would not send an unaccompanikttch
another country, whether or not that child hadnstad asylum,
unless we were satisfied that such arrangements blead
made.”

Mr Gill emphasises the word “satisfied” and the o$e¢he past tense in referring to
the making of the arrangements.

There are other policy documents which are alonglai lines. A document issued
by the Immigration and Nationality Directorate “AP\btice 2/2003” refers to the
policy as being one of not removing any unaccongzhohild

“without ensuring that adequate reception and accodation
arrangements are available on return.”

Other documents refer to the Home Office havingbto “satisfied” that such
arrangements are in place, failing which the chsitduld be granted Discretionary
Leave to enter or to remain for 3 years or unti b8 birthday, whichever is the
shorter period: see Instructions on Processingiéaipbns from Children, paragraphs
13.3.2 and 13.4.1.

None of these documents were cited to the adjuticatthe AIT. But Mr Gill, in my
view rightly, submits that there is a duty on theci®tary of State at such an appeal
hearing to put relevant policy material before sadhbunal to avoid it being misled.
Reference is also made by Mr Gill to a number @énmational documents which
emphasise the best interests of the child as Wbmguiding principle in such cases:
see the UNCHR Guidelines February 1997 and the &€l Directive 2004/83/EC.
The Medical Foundation for the Care of Victims afrflire, which has been permitted
to intervene in this appeal by way of written sugsions, makes somewhat similar
points. It draws attention to Article 3.1 of thenitéd Nations Convention on the
Rights of the Child which states that in all suetses “the best interests of the child
shall be a primary consideration.” All this indies, it is said, that the Secretary of
State must be satisfied that adequate receptiorcaredarrangements are in place in
the country of origin before such a child is reegn Consequently the AIT erred in
applying a less stringent test and the adjudicatoed in not dealing at all with the
Secretary of State’s policy on unaccompanied minors

For my part, | saw some initial attraction in tr@rm made by the AIT when refusing
permission to appeal to this court, namely thahattime when the AIT is assessing
risk, it could be premature to have regard to &ffto trace parents, etc., in the home
country, because of the problems and risks involmedontacting the authorities in
that country. Moreover, some of the policy docutsato refer to steps being taken
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So as to deal with detailed arrangements, aftenracpuntry appeal has been finally
determined. Nonetheless, the Guidance Note releldefore the adjudicator and the
more recent Instructions on Processing Applicatioms Children are clearly dealing

with the grant of leave to enter or remain stagéey indicate that the Secretary of
State’s policy was at the relevant date that Exoept Leave to Remain (or since

April 2003) Discretionary Leave to Remain shouldgoanted unless the Secretary of
State is satisfied that adequate reception andfaaitéies are available.

On this appeal the Secretary of State concedesthiaatis his policy and that it
imposes a stricter test than that of “reasonakédifiood” used by the AIT. It follows
that the AIT failed to interpret and apply corrgdl relevant policy. That is also true
of the adjudicator, who did not seek to apply tbegy on unaccompanied children at
all. As for the Secretary of State’s decision, tthead been based on a
misapprehension of the facts.

The position is that the AIT should have found emereof law by the adjudicator. He
for his part should have found that the Secretdrystate’'s decision was not in
accordance with the law and allowed the appeal usgéetion 86(3)(a) of the
Nationality, Immigration and Asylum Act, 2002 (“ti#002 Act”). This court has
held more than once that for the Secretary of Stafail to take account of or give
effect to his own published policy renders his dieci not “in accordance with the
law”: see, for exampleSecretary of State for the Home Department v. Ab@i96]
Imm. AR 148 at 157. Likewise the AIT should hawncluded that the adjudicator
had made an error of law.

But the Secretary of State nonetheless seeks i&i the allowing of this appeal and

the quashing of those decisions. He does so oaumd not advanced below but now
set out in a respondent’s notice. In the cage.Af v. Secretary of State for the Home
Departmen{2004] EWCA Civ 1165; [2004] Imm. AR 640, this cotreld that, once

a material error of law has been found by the Tid@uo have been made by an
adjudicator, the Tribunal must then decide under2002 Act

“what if any relief to grant in the light of theds arisingat the
time it is considering the casgparagraph 15, per Laws LJ,
with whom the other members of the constitutioneadr
emphasis added.)

The relevance of this approach is that by the winne AIT’'s decision in the present
case, the appellant had passed hisdigthday. Indeed, he was almost 19 by the date
the AIT’s decision was promulgated. The Secretdr$tate now submits that by that
stage his appeal under the policy relating to uvoapanied minors had become
academic. He had enjoyed in practice the proteciifborded by presence in this
country up to and indeed beyond hid"t8rthday, which was all that the Secretary of
State’s policy would have provided him with in termof discretionary leave to
remain. There is therefore no reason why the dgheald be allowed.

However, Mr Waite on behalf of the Secretary oft&t@oes accept that the appellant
has suffered a disbenefit as a result of the acjudi’'s error. Had the appeal been
allowed in January 2004, when the appellant wasl dgeyears 2 months, and the
matter been remitted to the Secretary of Statehiar to apply his policy on
unaccompanied minors, it might have led to the tgo&discretionary leave to remain
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until the age of 18. Indeed, it must have leduohsa grant, unless the Secretary of
State wasatisfiedas to adequate reception arrangements in Afghaniddairing the
period of such leave to remain, it would have bepen to the appellant to seek to
vary such leave by an extension of the period techvh related, and if that variation
were refused, there would have been an in-coungtyt rof appeal under section
82(2)(d) of the 2002 Act: see section 92(1) andof2hat Act. That opportunity has
been lost by the appellant because of the adjuatisaerror, concedes Mr Waite.
Without any existing leave to remain, the appellaas and is in the position where
any application for leave to remain would have ¢éonbade from outside the United
Kingdom, unless he can put forward an asylum or dumghts claim which the
Secretary of State decides amounts to a fresh claim

As a matter of law, Mr Waite’s concession seemm#to be right. Section 92(1)

places a general prohibition on in-country appealy certain exceptions. Section
92(4)(a) creates an exception where the appellastrhade an asylum or human
rights claim while in the United Kingdom, but itfigr the Secretary of State to decide
(subject to judicial review) whether any furthebsussions by an appellant raising
asylum or human rights issues amount to a fresm@ad such submissions will only

amount to a fresh claim if they are significantlifetent from the material previously

considered: see paragraph 353 of the ImmigratiolesRuSubject, therefore, to the
limited scope of judicial review proceedings, itwia be up to the Secretary of State
to determine, in effect, whether the appellant dquirsue an appeal from within this
country. Procedurally the appellant’s positiorwigrse than it might have been but
for the adjudicator’s error.

Counsel for the Secretary of State submits thatishaerely a technical disadvantage
suffered by the appellant and that no substantissgu@ice has resulted. Any
application to vary leave to remain would have badhave set out the grounds on
which leave to remain should be extended. The lEppehad no basis under the
Immigration Rules for such an extension, since ltk rebt come into one of the
categories (for example, a student or the spousep#rson settled here) recognised
under those Rules as persons who may be entitllegite to remain. So the basis of
any such application could only have been a clamakylum or a claim under the
ECHR. But the latter would have been caught bypitowision of paragraph 353 of
the Immigration Rules, because the original asylmd human rights claims had
already been validly determined by the adjudicaffine only error by the adjudicator
had concerned neither the asylum nor the humansraaim but only the Secretary of
State’s policy about discretionary leave for unagpanied minors in certain
circumstances. The asylum and human rights cldiats been validly disposed of.
Consequently, argues Mr Waite, the appellant ismagality in any different position
now than he would have been, had leave to reman eanted until his 18birthday
by the Secretary of State. He might in the latise have had the right to an in-
country appeal against a refusal to vary his lédavemain but the appeal would have
had no basis for success.

Mr Gill contends that the appellant has been dethedadvantage of an in —country
right of appeal on an application to vary leave anith a more precarious position as
a result. This is not a mere technicality. It me#hat the appellant would have had
legal rights available to him which he has now .losWloreover, there was some
change in his circumstances, because there wasreadput before the AIT that in
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June 2005 he became engaged to a British natiandlthis new factor and any other
changes could have been put forward during sucppeal process.

| recognize the importance to be attached to tke tf the potential right to an in-
country appeal against any refusal of variatioteake to remain. It is true that the
chances of such an appeal eventually meeting witbess may have been slim: on
this | see the force of the points made by Mr Waiteut the substantive merits of
such an appeal. Nonetheless, it is to be bormaimd that such an appeal process
would have afforded the applicant the advantageanof independent judicial
consideration of those merits as they stood atithe. That is a significant advantage
when compared with the arguments which could befgrutard on a judicial review
of a decision by the Secretary of State that no agylum or human rights claim had
been advanced. The appellant has lost that adyabicause of the errors of law by
the adjudicator and the AIT.

He cannot, of course, now be restored to the poshie would have been in, had he
been granted discretionary leave to remain urgillid’ birthday. Mr Waite is right to
emphasise that. But the loss which the appellastsuffered is a consideration which
the Secretary of State should consider in the esexf his discretion as to whether
the appellant should now be granted any furtherdda remain and, if so, for how
long.

The same seems to me to be true of another disbso#ered by the appellant as a
result of the errors of law. In written submiss@tcepted by the court after the close
of oral argument, the intervener has made the pbattif the appellant had enjoyed
discretionary leave to remain until his”fLBirthday, any application by him made
before that leave expired to extend it would hasulted in an automatic extension of
leave until the application (and any consequerdigpeal) had been decided or
withdrawn. That is the consequence of section 2{Che Immigration Act 1971.
Moreover, while lawfully in this country because safch an automatic extension of
leave, he would have been entitled to work andbtaio various forms of assistance
under the Children Act 1989. Neither of those lignes available to an overstayer.

Legally the propositions seem to me to be soundceagain, the appellant cannot
now obtain these benefits as of right: as is saibehalf of the Secretary of State, this
court cannot put the appellant into the positionwimch he would have been, had
discretionary leave been granted. But, again,etttam be no doubt that he has
suffered a disbenefit as a result of the legalrermade in this case, and that is
something which the Secretary of State ought notake into account. | accept that
the conferring of the benefits relied on by themener (and adopted on behalf of the
appellant by Mr Gill) may not be the purpose ofrang of discretionary leave — in
that Mr Waite seems to be right. But such a grametheless has those potential
consequences and they cannot be ignored

There is a further point advanced by Mr Gill abthé adjudicator’'s decision. It is
argued that the adjudicator erred in law by argva his finding as to the appellant’s
general credibility by referring to answers giventhe appellant in interview. As a
matter of the Secretary of State’s policy, asabdtin March 2003 when the interview
took place, an unaccompanied minor seeking asylimould not have been
interviewed, other than in exceptional circumstancand even then only by a
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specially trained officer and in the presence oésponsible adult. That is accepted
by Mr Waite on behalf of the Secretary of State.

Consequently, submits Mr Gill, since no-one suggélat there were exceptional
circumstances here, the asylum interview should mebte taken place and the
adjudicator when assessing credibility should rententaken account of the answers
given by the appellant at it. The attention of #tgudicator should have been drawn
by the Secretary of State’s representative to thadicyp on interviewing
unaccompanied minors, so as to avoid him beingedhisledR v. Special Adjudicator,
ex parte Kerrouch@997] Imm. AR 610.

As a matter of law, that is right. The Secretarptate should draw relevant parts of
his policy to the adjudicator’s attention. Meré&lgcause those policy documents are
publicly available in print or on a website is neough: where issues of risk of
persecution are involved, a decision to return@greor not to his country of origin
should not depend on the diligence of that persmpsesentatives. Of course, at the
hearing before the adjudicator the Secretary ofteStapresenting officer was
contending that the appellant was not a minor. HButvas aware that the contrary
was being asserted by the appellant and theref@atethe adjudicator might make
such a finding. Issues of risk of persecution mitjerefore have to be dealt with on
that factual basis.

To all this, Mr Waite has two responses. Firstshibmits that the adjudicator did not
rely, when reaching his finding on general credipibdverse to the appellant, on
what the latter had said in interview. The adjatbc noted a number of

inconsistencies in the account given by the appelend these accounts were
principally contained in the appellant's witnesatsiment and his oral evidence.
Secondly, and in any event, the adjudicator todo actcount the age of the appellant
when considering credibility. At paragraph 88 af Hetermination, the adjudicator
said:

“I have borne in mind that he is still young (whate date of
birth is correct) and may well at times have beenfused or
muddled.”

Therefore there has been no substantial prejuditdeetappellant arising from the fact
that the asylum interview was before the adjudicato

| take that second argument first. | do not fihghersuasive. The adjudicator was
certainly taking into account, in a very generawhe age of the appellant, though
not specifically his age at interview, rather hge agenerally. At interview it was in

fact 16. But the reference in the passage reliedoy the Secretary of State to
“whatever date of birth is correct” indicates thia¢ adjudicator did not approach his
assessment of conflicts between evidence and assawearterview specifically on the

footing that the appellant had been a minor attittne. Moreover, the adjudicator

seems to have been quite unaware, understandablyatresponsible adult should
have been present, and that the interview should baen conducted by a specially
trained officer, and unaware also of the detailedsterations which underlay the
Secretary of State’s policy on not interviewing cc@mpanied minors. The

Immigration Rules themselves require an interviewem interview takes place, to
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“have particular regard to the possibility thathala will feel
inhibited or alarmed. The child should be allovtedexpress
himself in his own way and at his own speed.” (geaph 352)

One notes that, shortly after this adjudicator’sisien, the then Chief Adjudicator
issued a Guidance Note for adjudicators about treduct of appeal hearings by
adjudicators where the appellant was an unaccorag@amiinor seeking asylum:
Guidance Note No. 8, April 2004. That reflects thage of considerations which
need to be borne in mind.

For my part, therefore, | cannot accept that thg eief and general reference by the
adjudicator to the age of the appellant, “whatedetie of birth is correct”, amounted

to a sufficient recognition of the inherent dangeargelying on an interview with a 16

year unaccompanied asylum seeker. His apparenvananess of the general
prohibition on such interviews because of thosegdesis not remedied by such a
brief reference, which did not take adequate accofitinose dangers.

| therefore turn to the other argument advanceth@nby Mr Waite, namely that the

adjudicator did not rely on the interview. In orde consider this argument, | have
been back and looked in detail at the adjudicatogasoning. His finding about

credibility was undoubtedly based on certain incgiescies in the appellant’s

accounts. At paragraph 96 the adjudicator idesifsix factual matters where

inconsistencies existed. He does not identifyaoheinstance the documents or oral
evidence which form the source of such inconsisésn@and therefore one can only
assume that he was accepting the submissions srirtim the Secretary of State’s
representative. Those submissions can be foungaetgraph 56 to 58 of the

determination.

| do not propose to go through them in detail, thet overall position is this: two out
of the six inconsistencies do not involve referetéhe asylum interview (whether
he was the oldest child and whether he had famifghanistan). In the other cases,
there is reference to his answers in interview,cltdre said to conflict with his oral
evidence at the hearing. In three of those fosesathe conflict is both with his
interview answers and with his witness statemdntthe fourth, dealing with how
long he had spent in Kabul before leaving Afghamshis oral evidence is contrasted
with his asylum interview: see paragraph 58(4glfsentence.

So the overall position is that the inconsistendmsd by the adjudicator derived
partly but not entirely from answers given in iniewv. The problem to which that
gives rise is that it is impossible to know whatding the adjudicator would have
made on credibility, had he either ignored or &dawith great caution the interview
material. Clearly that material had been relied pnthe Secretary of State’s
representative and it must have had some influendbe adjudicator's assessment of
credibility.

It seems to me that one cannot be sure that theliadior would have made the same
finding, had he been aware of the policy on sud¢brurews. If that is so, the point
had the potential to affect the lawfulness of thgudicator’s decision on the asylum
and human rights claims, and not just the issuth@fdiscretionary leave to remain.
There are, however, problems about those claintge decision on the asylum claim
was not before the AIT on appeal: permission toeapthat decision to the AIT had
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been expressly refused and the refusal was neadlecged. Consequently the AIT
had no jurisdiction to deal with any appeal agathst asylum claim. That follows

from Rule 62(7) of the Asylum and Immigration Trital (Procedure) Rules 2005.
The human rights appeal in respect of Articles @ &mvas before the AIT, although it
is right to say that no-one even at that stage agp® have been aware of the
Secretary of State’s policy on interviewing unacpamed minors. Once again, it is
the Secretary of State’s representative who isiénbietter position to make sure that
the AIT is aware of a policy relevant to its deaisi

This line of argument about the breach of policyniterviewing this unaccompanied
minor was not a point taken before the adjudicatothe AIT. Is it open to the
appellant to take it now before this court? It basn held in this court (in a decision
to which | was party) that the predecessor of thg, Ahe Immigration and Asylum
Tribunal, only had jurisdiction to consider thoseirqs of law to be found in the
actual or amended grounds of appeal which wererdeafoMiftari v. Secretary of
State for the Home Departmd2005] EWCA Civ 481, paragraphs 23 and 24. That
was subject to an exception in respect of obviastp of law under the principle in
Robinson[1998] QB 929. | can see no reason why that pitjom does not remain
good in respect of appeals, such as this one et@lth, governed by the transitional
provisions in theAsylum and Immigration (Treatment of Claimants &tcj 2004
This court can only deal with an appeal on poirftdaw arising from the AIT’s
decision: seesection 103B(1)of the 2002 Act andMiftari, paragraph 28.
Consequently, it would seem that this court cary ailbw an appeal on points of law
in respect of which the AIT had jurisdiction, eitheecause the point was raised
before it in the grounds or because it was an al®/iBobinson’ point.

However, that is not a complete obstacle to theskgumt raising this argument about
the interview before this court. Even though “ofitan abundance of caution” Mr
Gill has sought leave to amend his grounds of dppeas, he does not in my view
need to do so. He has already established erféamsvdy the AIT, and indeed by the
adjudicator, on grounds properly taken before tH&. A This present additional
argument arises in response to a Respondent’seéNfsbm the Secretary of State in
which the respondent seeks to uphold the AlT'sglecion a ground whiche does
not seem to have raised before the AIT and whictaicdy formed no part of that
body’s reasoning for its decision, namely that apgellant was by then past his"18
birthday. That is raised in relation to whethedrefeshould be granted. Mr Gill's
point really is a reply to that, and both sidegjuanents relate not to whether the AIT
erred in law, which it patently did, but to whethleis court should now grant relief to
the appellant. It is not therefore a jurisdictibissue. Mr Gill is entitled to argue
that, if the matter now goes back to the Secretdr$tate, the end result will not
inevitably be the same, because the appellanttililiéy will need to be re-assessed,
bearing in mind the problems about the earliemingsy.

In my view, this point about the interview of thppallant as a minor, insofar as it
affects our discretion, does not require a fornméadment to the grounds of appeal,
though if it did, | would grant leave for it. I$ true that the point was raised by the
appellant only in a supplementary skeleton argunpeatiuced the day before this
appeal hearing. On the other hand, the point akentby the Medical Foundation for
the Care of Victims of Torture in its submissiorstedl 12 June 2006, over four
months ago, and so the Secretary of State shouldave been taken by surprise by
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the argument, which Mr Gill has in effect adoptdtlis an argument which, as | have
indicated, has in my judgment some merit.

Once this deficiency in the adjudicator’'s appro&chdded to the deprivation of the
appellant of his potential right to an in-countppaal as someone with discretionary
leave to remain, then it seems to me that the AtlIEsision cannot stand. The AIT
should have found that the adjudicator’s erroran¥ lvas material. | was initially of
the view that this would mean that the human rigipiseal should be allowed and that
the matter should be remitted to the SecretarytateSon that aspect, as well as on
that of the exercise of his power to grant disoredry leave to remain. However,
having read Carnwath LJ’s judgment in draft, | aenspaded that my initial view was
wrong. The AIT did not have jurisdiction to allawve human rights appeal on this
new point about the interview of the appellant,duse it was not raised before them
in the grounds of appeal: sk@ftari. As a result, this court cannot allow the human
rights appeal on this ground, which is only reldvianthe exercise of the court’s
discretion as to the granting of relief becauseth& error of law referred to in
paragraphs 15 and 16 of this judgment.

For that reason, which is more fully developed grr@vath LJ’'s judgment, | would
allow the appeal on the grounds that the decisfaiie AIT was not in accordance
with the law, and direct the Secretary of Stateeconsider whether discretionary
leave to remain should now be granted. In considethat issue, the Secretary of
State will need to take into account the apparesadh of his policy on interviewing
minors when he decides what weight (if any) he maperly attach to the appellant’s
answers in interview and to some of the adjudi¢atindings of fact. That aspect
will be relevant, therefore, to his consideratiohwhether such leave to remain
should be granted. Moreover, were there to béndurtepresentations submitted to
him raising asylum or human rights issues, he wddde to decide whether they
amounted to a fresh claim under paragraph 353 eflttmigration Rules, and in
considering whether the representations were sognifly different from the material
previously considered, he would need to bear indmine problems about the
appellant’s interview to which | have referred. athhowever, does not affect the
order this court should make.

For the reasons given | would allow the appeal arake the order indicated by
Carnwath LJ.

Lord Justice Carnwath :

42.

43.

| gratefully adopt Keene LJ’s exposition of thedegnd factual background.

On the issue on which permission to appeal wastggaiit is now clear that the AIT
erred in the interpretation of the policy relatittgunaccompanied children, for the
reasons given by Keene LJ. The live question iatwbnsequences that error should
have, given that by the time of the AIT's decisithe claimant was over 18, and
therefore the policy no longer applied to him. sruestion was not considered by
the AIT, since they dismissed the appeal on otheurgls, but it has been raised by
the Secretary of State by a respondent’s noticd. firét sight the answer seems
obvious: why send the case back to the SecretaBaté for reconsideration under a
policy which no longer applies?
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Two points are made by the appellants in answegrth@t the claimant has lost
procedural and possibly substantive advantageshwhiauld have been his had the
case been remitted to the Secretary of State byAtthedicator; (ii) that the
Adjudicator and the AIT erred in any event in fagi to take account of the
restrictions on interviews of children, and thanrial would give an opportunity for
this failure now to be rectified.

The first point only emerged with any clarity dugithe course of the hearing before
us. This was unfortunate, since | am not convirtbatl its implications have yet been
fully explored, even after the exchange of writsethmissions permitted following the
hearing. However, since it is concerned solely i form of remedy, and arises out
of the respondent’s notice, it is a point propeslyen to the appellant. We must
therefore deal with it as best we can on the bakihe arguments at the hearing,
supplemented by the more recent written exchanges.

The claimed procedural advantage has been expléipdteene LJ. The premise is
that, if his case had been considered properhhbyAjudicator, the claimant would
have had at least the possibility of obtaining iisonary leave to remain until his
18" birthday, and of applying during that time forafiation” to extend it, subject to
a statutory right of appeal on the merits. Asdbimare, the claimant’s only potential
avenue to advance his case is a “fresh claim” ufdlde 353 of the Immigration

Rules, a refusal of which would only be challendeain the more limited grounds
available on judicial review.

Having taken hurried instructions during the hegriMr Waite was willing to
concede the premise. As | understand it, that nesnlais position in the more recent
exchanges. He points out, however, that even tleepural advantage may be
somewhat illusory, in view of the Secretary of ®tpower to restrict any appeal
right under the certification provisions containedss 94 and 96 of the 2002 Act
(2002 Act ss 94-96). It is clear, in any eventt tnathe time the matter came before
the AIT (September 2005), the policy had ceasdaetapplicable. As | think Mr Gill
accepts, the AIT could not have directed the Saryedf State to redetermine the case
underthat policy. His argument is that the Secretary of &taight be persuaded to
treat the loss of that procedural advantage, aleitly any other relevant changes in
circumstances, as a factor to be taken into accoudé¢ciding whether now to grant
exceptional leave.

Put in that way, as it was at the hearing beforelusid not find the argument
persuasive. The purpose of the policy was to pewdotection for minors, not
procedural advantages for those of full age. Comsity with that purpose, | can see
no reason for the Secretary of State to regardldbe of this purely procedural
advantage as a material factor. If there are netoifa of potential significance to the
human rights claim, they can be advanced under3b® If there are no such new
factors, the Secretary of State should not be eéggdeo reconsider the case, simply
for the purpose of providing a platform for a fuettappeal, which on this assumption
would be doomed to failure.

However, as Keene LJ has explained, the exchamyas the hearing suggest that we
may need to look at the point in a new light. liwmnappears that the advantage may
not have been purely procedural. The further susions of the Medical Foundation,
as intervener, have provided examples of how tlaatgof exceptional leave would
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have carried with it practical advantages during ttaimant’'s minority, and the
possibility of prolonging them after he had becoameadult. The other members of
the court are, | understand, satisfied that thesetp are sufficient to raise at least an
arguable case that the claimant has lost benédfisab substance, and that the loss of
those possible benefits is a matter which couldnigerial to the Secretary of State’s
decision whether to grant exceptional leave. Algtoldo not feel confident that we
have been able to examine the basis of those ssiomssin sufficient detail, | do not
propose to dissent from that conclusion.

The other main question, relating to the originaeiview, raises quite different
considerations in my view. It is not relevant signpd the form of remedy, or as a
response to the point taken in the respondentisadt involves a belated attack on
the foundation of the Adjudicator’s decision on shubstance of the claim.

| accept of course that the policy governing in@ms of minors is of great

importance. If the tribunal becomes aware thainéerview has been carried out in
breach of those guidelines, that fact should cjeda¢ taken into account in

considering its weight, possibly by excluding itoglether. That may not always be
the right response, since in some circumstancesldmaant may wish himself to rely

on it, for example to show consistency. Failurethwy tribunal to take account of the
breach may be an error of law justifying the settaside of the decision. But that
depends on the point being taken in a manner, aadime, which the law allows.

| agree with Keene LJ’s analysis of the limited patentially significant role which

the interview played in the Adjudicator's decisiodis review of the case-law
demonstrates: first, how the point could have bi#en by way of appeal on law;
but, secondly, why the claimant’s failure to domseant that neither the AIT nor this
court had power to consider it as a substantiveabigin to the Adjudicator’s decision.

It is the next stage of the claimant’'s argumentcolvhi find more difficult. The
suggestion is that, once the AIT’s decision hasitls®wn to be erroneous in law, the
issue is not the validity of the original decisidt the nature of the relief which
should have been granted by the AIT, and for thippse the Secretary of State may
be directed to review the overall merits.

| cannot accept this approach. Having found anreftdaw under section 86 of the
2002 Act, the AIT may give a “direction for the pose of giving effect to its
decision” (s 87). | accept that the discretion enferred is not necessarily confined
by the strict limits of the grounds of appeal te #iT. Sometimes, the finding of an
error on a limited point may require the reopermghe whole decision, if there is a
significant risk that the error affected the overabult. For example, | accept that if
the interview point had been taken as a groungpéal, the fact that there were other
possible reasons for not accepting the claimartt®ant would not have saved the
decision. However, the purpose of the discretioto isnsure that there is an effective
remedy for the errors of law which have been estladtl, not for errors which could
have been asserted but were not.

The error of law which we have found related sotelyhe circumstances in which a
minor can be removed from the country. It had naring on the substance of the
claim, whether under the refugee convention orHhenan Rights Act, insofar as it
was based on the claimant’s alleged experiencédghanistan. If the matter has to
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be reconsidered by the Secretary of State, he wmilehtitled, if not bound, to do so
against the background that those claims had bemciusively rejected. | accept that,
in assessing the claimant’s credibility for the gmges of a current request for
exceptional leave, he would not be bound by theséstns, and he would no doubt
be wise not to give any weight to the original mtew. But that is not the same as
permitting the claimant to reargue his originalian grounds which he failed to
take at the appropriate time. In my view, an orderthat purpose would not have
been an option properly open to the AIT, as a rgnfed the limited error of law
which has now been established.

| find it unnecessary to decide whether a formaéadment was needed to the notice
of appeal. There can be no doubt in my view thaidgaractice requires formal notice
of such a point to be given in some way as soort asises. In this case no
satisfactory explanation has been given for thenkets of the application to amend.
The point was noted in the Medical Foundation’s nsiskions in June, but not
adopted formally by the appellant. Even in thepdeimentary skeleton argument
signed by Mr Gill and Miss Jones on"™2®ctober, a few days before the hearing, it
was only mentioned by way of a footnote without amgication that it was to be
raised as a separate issue in the appeal.

The principle of “anxious scrutiny” may justify ambre relaxed approach” to
procedural failures in this area of the law (#e=rouche[1997] EWCA Civ 2263,
per Lord Woolf MR). However, the discipline of ptekags remains important. Issues
of this kind need to be clearly formulated, in tifioe those advising the Secretary of
State to consider them and respond, and for thpectise arguments to be deployed
before the court in an orderly way. Otherwise ¢hisra serious risk that an issue will
not be properly digested or understood, and a idecimay be reached which seems
to do justice in a particular case, but has unf®ascomplications for the
development of the law more generally.

In conclusion, with less confidence than my collezgy | agree that the appeal should
succeed. | agree generally with Mr Waite’s submoissias to the appropriate form of
order in those circumstances, in particular trether than “remit” to the Secretary of
State, our power is to give a “direction” undertget 87 of the 2002 Act. | would
accordingly direct the Secretary of State to cagrsihether, in the light of the
judgment of the court, and of any further represgons made by the claimant within
21 days of the order (or such further time as #gspondent may allow), a period of
leave to remain should now be granted, and if so lbag.

Lord Justice Waller:

59.

60.

For the reasons given by Keene LJ, | agree thatdhbet should declare that the AIT
erred in law and that the Secretary of State shbeldequired to reconsider the
matter, in accordance with the form of order prgablsy Carnwath LJ.

On those limited issues on which there is a difieeebetween the other members of
the court, | respectfully prefer the approach oéie LJ. In my view where there is an
error of law of the kind identified in this caselating to the age of an appellant when
his case fell originally to be considered, the tstwould be cautious in accepting that,
since at the appeal stage the appellant is nowtbeerequired age, the original error
is not material. It may well be that the appelleatnot be put back precisely into the
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position that he was entitled to be in, but advgesathat he would have had if the
error had not occurred albeit described as proe¢dsitould not in my view be

dismissed lightly. | would therefore agree with KeelLJ that the loss of such
potential advantages (procedural or substantiva)f@tor which should be taken into
account by the Secretary of State.

As regards the interviews and the policy relatimgréto, | am clear that the appellant
was entitled to rely on the fact that on any reasration, the Secretary of State
would have to abide by his own policy and placeel@nce on the interviews. As a
response to a point taken by the respondent tappeal, | do not think that strictly
any amendment to the grounds of appeal was calledtit Carnwath LJ’s point on
clarifying issues remains an important one, ancha@amendment was not strictly
called for once the respondent had raised the ‘material point”, a clear
identification of the points to rebut that argumeais called for at least in a skeleton.

| would thus agree that an error of law has begaibéished and that the appellant has
established a right to have the question whetlareléo remain should be considered
by the Secretary of State. He should do so initjfte bf our judgments and in the
light of the appellant’s current circumstances.



