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In the case of Kudeshkina v. Russia,
The European Court of Human Rights (First Sectimilting as a
Chamber composed of:
Christos RozakisRresident,
Nina Vajic,
Anatoly Kovler,
Elisabeth Steiner,
Dean Spielmann,
Giorgio Malinverni,
George Nicolaouudges,
and Sgren Nielsegection Registrar
Having deliberated in private on 5 February 2009,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application (no. 29@%) against the
Russian Federation lodged with the Court under chti34 of the
Convention for the Protection of Human Rights anddamental Freedoms
(“the Convention”) by a Russian national, Ms OlgariBovna Kudeshkina
(“the applicant”), on 12 July 2005.

2. The applicant was represented by Ms K. Moskagen
Ms A. Panicheva and Ms M. Voskobitova, lawyers psatg in Strasbourg
and Moscow. The Russian Government (“the Governihemtere
represented by Mr P. Laptev and Ms V. Milinchuknfer Representatives
of the Russian Federation at the European Coutuaian Rights.

3. The applicant alleged that her dismissal fromjtudiciary, following
critical statements by her in the media, violated tight to the freedom of
expression guaranteed by Article 10 of the Conweenti

4. By a decision of 28 February 2008, the Coudated the application
admissible.

5. The Government, but not the applicant, filedrthfer written
observations (Rule 59 § 1).

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

6. The applicant was born in 1951 and lives in étog At the material
time she had been working as a judge for 18 years.
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7. From 6 November 2000 the applicant held judlictice at the
Moscow City Court.

A. The applicant’s participation in the criminal case against
Mr Zaytsev

8. In 2003 the applicant was appointed to sit orcrianinal case
concerning abuse of powers by a police investigdtir Zaytsev. He was
accused of carrying out unlawful searches whileestigating a case of
large-scale customs and financial fraud involvingy@up of companies and,
allegedly, certain high-ranking state officials.

9. In June 2003 the court, composed of the apyliaa judge and two
lay assessors, Ms I. and Ms D., began to examiaecéise. During the
hearing on 26 June 2003 the court invited the puimosecutor to present
evidence for the prosecution. He replied that thertchad failed to ensure
the attendance of the prosecution witnesses arettelj to the manner in
which the proceedings were being conducted. Oridlt@ving day, Friday
27 June 2003, he challenged the applicant as jodgike grounds of bias
which she had allegedly shown when questioningadrtee victims. Other
parties to the proceedings, including the victinguestion, objected to the
challenge. On the same day the lay assessors denikhie challenge,
following which the public prosecutor challengeditbtay assessors. The
parties to the proceedings objected to the chadlearyl it was dismissed.
On the same day the prosecutor filed another aiggldo the lay assessors
on the grounds of bias, which was also dismissethbyapplicant on the
same day.

10. On Monday 30 June 2003 both lay assessord &lemotion to
withdraw from the proceedings.

11. On 1 July 2003 the public prosecutor declénatithe minutes of the
proceedings were being kept incorrectly and regaesatcess to the records.
The court refused his motion, on the grounds that minutes could be
accessed within three days of their completion.

12. On 3 July 2003 the applicant allowed the wiladhl of both lay
assessors, having found as follows:

“At the hearing the lay assessors | and D declahsir withdrawal from the
proceedings, on the grounds that they were unabpaiticipate in the examination of
the case because of the [public prosecutor’'s] Hiemed discourteous behaviour
towards them and due to the perverse environmettieahearing, for which he is
responsible and which made themiill.”

13. According to the applicant, the Moscow City u@oPresident,
Ms Yegorova, then during the proceedings calledaghi@icant to her office
and asked her about the details of the proceedmdBng certain questions
regarding the conduct of the trial and the decsiom the above motions.
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14. The parties disagree on the circumstances hef dpplicant’s
withdrawal from the case. According to the applicahe Moscow City
Court President removed her from sitting in theeoars 4 July 2003, the day
after the lay assessors’ withdrawal. Accordinght® Government, the case
remained with the applicant until 23 July 2003, witevas withdrawn from
her by the Moscow City Court President on the gdsuthat she had
delayed forming a new court composition and tharehwas a risk of
further delay in view of her request for annualveedrom 11 August to
11 September 2003, filed on 22 July 2003.

15. On 23 July 2003 the Moscow City Court Predidesigned the case
to judge M.

16. The applicant subsequently sat as a judgeveral other criminal
cases.

B. The applicant’s election campaign

17. In October 2003 the applicant submitted hexdkature in general
elections for the State Duma of the Russian FeideratHer election
campaign included a programme for judicial reform.

18. On 29 October 2003 the Judiciary Qualificat®ward of Moscow
granted the applicant’s request for suspension fhemjudicial functions
pending the elections in which she was standirg @ndidate.

19. On 1 December 2003 the applicant gave anvietgrto the radio
stationEkho Moskvywhich was broadcast on the same day. She made the
following statements:

“Ekho Moskvy(EM): ... it has come to our knowledge that arinacfudge of the
Moscow City Court has expressed criticism of thésting judicial system and
mentioned certain instances of pressure beingexker the court ...

Olga Kudeshkina (OK): Indeed. Years of working fie tMoscow City Court have
led me to doubt the existence of independent canrkdoscow. Instances of a court
being put under pressure to take a certain deceiemot that rare, not only in cases
of great public interest but also in cases encriogclon the interests of certain
individuals of consequence or of particular groups.

EM: So what about that case in which you were améd with such bare and
ruthless pressure, what was it?

OK: Some of you have probably heard about the cr@nicase concerning the
smuggling of furniture which was subsequently soldhe large Moscow shopping
centres ‘Tri Kita’ and ‘Grand’. The damage causgdhis crime, as the investigation
has revealed, amounted to several million roul#d@song those who came within the
sights of the investigators, led by Zaytsev, wergegnely influential and prominent
people. This case received great publicity aftez trosecutor General hastily
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withdrew the file from the investigation unit ofethMinistry of the Interior and
charged the investigator Zaytsev [with abuse dtiff powers].

EM: So you examined Zaytsev's case, and not theteofurniture dealers?

OK: Yes, [the case] against Zaytsev. First the Mescity Court examined the
case and acquitted him. What is more, the counte=sy stated in the judgment that
the office of the Prosecutor General itself somesirfailed to conform to, or was in
direct breach of, the law. The reputation of thesecutor General’'s Office had been
publicly challenged.

EM: And the judgment was quashed, as | remember?

OK: Yes, it was. The Panel of the Supreme Courenrssd the judgment and
remitted it to the Moscow City Court for a freshaexnation.

EM: And you received the case?

OK: Yes. The Panel of the Supreme Court in its gleniindicated the points to be
taken account of in the new proceedings.

EM: So far as | know you were unable to hear theecw the end ... What
happened?

OK: In the course of the examination the case wiabhdmawn from me by the
Moscow City Court President, Yegorova, without axplanation.

EM: What happened just before the withdrawal?

OK: During the hearing the court was considering ¢widence for the prosecution
and started to cross-examine the victims. Howevbg public prosecutor, a
representative of the Prosecutor General's Offiteist have reckoned that the
victims’ testimonies ran contrary to the proseausoversion of events. He therefore
attempted to bring the proceedings to naught. lge0s in the judiciary this was the
first time that | was confronted with such behaviauhe was trying to keep the court
within the strict bounds of the questions he thaugl court ought to ask the victims

. if the court went beyond these limits he sthrtehallenging the court and
bombarding it with unreasoned requests.

EM: ... what are judges supposed to do in suchiumtsdin, when a party to the
proceedings acts in breach of the law? Can you Isekpi support or at least advice?

OK: Yes, the court ... could request the Prosec@eneral to replace the public
prosecutor on the grounds of undue conduct in tloegedings. But at that very
moment the court president called me to her office.

EM: How come the court president could interventhnproceedings?
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OK: Of course she could not. Criminal procedureRossia is adversarial; in
accordance with the law the court acts neithettHferprosecution nor for the defence
... Here, it was expressly brought home to me tiatPresident of the Moscow City
Court and the agent of the Prosecutor General'&c®©fiad common cause in this
case.

EM: ... do you think this case was exceptionakahis a widespread phenomenon?

OK: No, as far as | am aware, this is not the ardlge where the courts of law are
used as an instrument of commercial, political erspnal manipulation. This is a
dangerous state of affairs because no one caagssted that his case — whether civil
or criminal or administrative — will be resolved aecordance with the law, and not
just to please someone ... | do realise what kinstatement | have just made. But if
all judges keep quiet this country may soon end impa [state of] judicial
lawlessness.”

20. On 4 December 2003 two newspaperdNevaya Gazetaand
Izvestiya— published interviews with the applicant.

21. The interview withNovaya Gazetain so far as relevant, read as
follows:

“... Over the past 20 years working in the coufttaw | have ... dealt with various
cases: civil, criminal and administrative. Havingmined hundreds, if not thousands,
of cases ... | have seen a bit of everything, Ivkre judicial system inside out. |
would not have imagined anything like what happelnetiveen me and Yegorova. In
Siberia, by the way, the courts are much purer fhalloscow. There you cannot
imagine such brutal manipulation and would not dlking about corruption to such
an extent.

This was not a conflict, but unprecedented pressargustice. Yegorova called me
several times, whenever the prosecutor thoughtttieproceedings were not going
the right way; on the last occasion | was calletiafuhe deliberations room, which is
unheard of. Never in my life had | been shoutelikatthat. | would not have gone if |
knew what | was being called for. ...

It was that conflict which made me consider chagginy career, should | succeed
in the elections. There is a job for me in the bighlegislative body, namely the
problems of justice. | doubt that any provincialuds would harbour scandals as
outrageous as those in the Moscow City Court, tista question of degree, while the
problems are more general.

A judge, although defined by law as the embodimehtjudicial power and
independent in this capacity, in fact often findsi$elf in a position of an ordinary
clerk, a subordinate of a court president. The mpism of how a decision is imposed
on a judge is not to contact [the judge] directhstead, a prosecutor or an interested
person calls the court president, who then trigaltothe judge into a ‘right’ decision,
first gently, by offering advice or a professior@dinion, then pushing him or her
more strongly to take the ‘correct’ decision, that one that is convenient to
somebody. A judge, on the other hand, is dependarthe president for the daily
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basics, such as accommodation grants, bonusesalasndhe distribution of cases
between the judges. The president can always fiftaain the judge’s work if he or
she wishes (as simple as exceeding judicial timédi a situation impossible to avoid
in practice, given the volume of work). On theseugds the president may seek
termination of the judge’s office, which is decidegon by the qualification board,
usually controlled by the same court bureaucrat reality a court still more often
than not takes the position of the prosecution. ddwerts then become an instrument
of commercial, political or personal manipulation.

No one can rest assured that his case — whethéocirriminal or administrative —
will be resolved in accordance with the law, and jost to please someone. Today it
is investigator Zaytsev, investigating the smugglaf furniture, tomorrow it may be
any one of us ...”

The interview withizvestiyain so far as relevant, read as follows:

“lzvestiya Why did you decide to stand for election?

OK: Looking around, one is just stunned by the &sshess. The law applies quite
strictly to ordinary people, but this is not theseavhen it comes to persons holding
important posts. But they break the law too. | widi}ke to participate in making laws
that would provide for real independence of theagiad power ...

Izvestiya What does the pressure look like in practice?

OK: There is a kind of consultation, legal adviospally in cases of great public
interest. Sometimes this has a healthy pretexty siscacademic debate. The judge
expresses his position, and the deputy presidgiiese The court president rarely
speaks to the judges directly. Through such comwesthe court administration tests
each judge to see how flexible he is, so that wheames to [the allocation of cases]
they know who can be entrusted with a delicate easewhom to avoid.

Izvestiya So how exactly was pressure exerted on you?

OK: The public prosecutor exerted pressure on neeL plt a question to the victim,
and he immediately challenges you. In 20 yearsraftice | have not seen anything
like it. Zaytsev was accused of abuse of officialvprs. He carried out a search
without authorisation from a prosecutor. The lalews this in urgent cases, but the
investigator must report to the prosecutor withih tburs. Zaytsev reported to the
prosecutor [in time], and it was for the court &rify whether there had indeed been
any urgency in conducting those searches. Therdéfovas necessary to examine the
criminal case files against the firms ‘Grand’ andhi‘Kita’ who were dealing in
furniture. Through his constant objections, howetee public prosecutor would not
allow the court to touch this subject ...”

22. On 7 December 2003 the general elections pteate. The applicant

was not elected.

23. On 24 December 2003 the Judiciary QualificeBoard of Moscow

reinstated the applicant in her judicial functi@ssof 8 December 2003.
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C. The applicant’s complaint about the President bthe Moscow
City Court

24. On 2 December 2003 the applicant lodged thewimg complaint
with the High Judiciary Qualification Panel:

“I request that the President of the Moscow Cityu@o Olga Aleksandrovna
Yegorova, be charged with a disciplinary offence dgerting unlawful pressure on
me in June 2003, when | was presiding in the crniproceedings against
P.V. Zaytsev. She demanded that | give an accautti@® merits of this case while its
examination was underway, and that | inform heruatibe decisions the court was
about to take; she even called me out of the dwlilmsms room for that purpose. [She]
insisted on removing certain documents from thee ddse, forced me to forge the
minutes of the hearing, and also recommended thsk the lay assessors not to turn
up for the hearing. Following my refusal to bow ttds unlawful pressure [she]
removed me from the proceedings and transferredabe to another judge.

As to the particular circumstances, they were Hsvis.

| was appointed to examine the case against Zaytsay the court, acting in a
bench with two lay assessors, | and D, starteebisnination.

Having started the trial, the court questioned anlmer of victims. The public
prosecutor who was representing the Prosecutor r@én©ffice clearly decided that
this questioning was not favourable to the prosenuand therefore did everything
possible to disrupt the hearing. For no reasontHalenged me as a judge, the lay
assessors and the whole composition of the coistmdtions were made in a manner
that was humiliating, offensive and insulting tee tbourt, and were clearly untrue.
Soon after the challenge was rejected by the cthetMoscow City Court President
Yegorova called me to her office.

In violation of Article 120 of the Constitution arsgction 10 of the Law ‘On the
Status of a Judge in the Russian Federation’, tlescelw City Court President
demanded an explanation from me as to why thedagssors and | were putting one
or other question to the victims in the trial ankywone or other motion by the parties
was refused or accepted. In my presence the MoseibyvCourt President had a
telephone conversation with the [First Deputy Pcosar General], who had issued
the indictment against Zaytsev. Yegorova inform#éue [First Deputy Prosecutor
General] that the judge was being called to accuiitht regard to what was going on
in the proceedings.

Back in my office | told the lay assessors what hagpened. By then they were
already reduced to despair by the repeated grosmdidjections and insulting
challenges against them on the part of the puhlasgrutor, and they therefore
considered it impossible to continue to take partthe proceedings. One of the
assessors, Ms |., was seeking medical assistamca feealth problem. For these
reasons they decided to withdraw from the procegdand to state frankly in their
request that the reason for their withdrawal waspitessure put on them by the agent
of the Prosecutor General’s Office.



8 KUDESHKINA v. RUSSIA JUDGMENT

At the court’s following meeting the lay assessansiounced their withdrawal on
the above grounds. Their written requests werengiseme to be enclosed in the file,
and the court adjourned for deliberations.

| was again called from the deliberations roomHtsy Moscow City Court President,
Yegorova. This time she demanded that | explaintwhea were doing in the
deliberations room and what decisions we were gtortgke. Her main point was that
there should have been no mention in the assessdten requests that the reason
for their withdrawal was pressure being exertedhencourt. The Moscow City Court
President also insisted on excluding from the Imgarminutes any mention of the
behaviour by the public prosecutor which the asseskad regarded as pressure. In
essence, Yegorova was pushing me to forge thefilmskloreover, she proposed that
| ensure that the assessors did not turn up foh#zeing, literally ‘ask them not to
come to the court any more’. The aim was obviolfsthe assessors [did] not appear
the proceedings themselves [would] fall apart.ekmmed that for some reason [she]
did not want the case to continue to be examinedthis composition. The
unlawfulness of the Moscow City Court Presidentgans was obvious.

| followed none of her instructions. The lay assessrequests were included in the
file, the court allowed their withdrawal and statddht the reason for it was the
pressure being applied by the Prosecutor Gene€fifice. The hearing minutes
reflected everything that happened in the procegdin

Once | signed [the minutes] Yegorova withdrew theecfrom me and transferred it
to another judge without stating reasons.

I consider that such acts on the part of the Mos@ity Court President, Olga
Alexandrovna Yegorova, are incompatible with thetist of a judge and undermine
judicial authority, and are thus destructive fostjce, for which she must be held
liable. This is what | hereby request from the Hitdiciary Qualification Panel of
the Russian Federation.”

25. On 15 December 2003 Ms D., one of the layszsss who had, on
3 July 2003, withdrawn from the criminal case agaiMr Zaytsev, sent a
letter to the High Judiciary Qualification Panekumpport of the applicant:

“Further to the publication of an interview withdige Kudeshkina ... | decided to
write you because | participated in Zaytsev’'s Gsa lay assessor.

| entirely support everything judge Kudeshkina daifier interview.

During the trial the [public prosecutor] did evériytg to prevent the court from
hearing the case. He was rude and aggressive tootlr& in his interventions and
requests he deliberately misrepresented what wiag gm in the proceedings, and he
repeatedly filed objections to the court compositibhese motions were made in a
humiliating, even obnoxious manner. By doing sowss exerting pressure on the
court, to force it to give a judgment that was aament to him, or, alternatively, to set
the court hearing at naught.

| was appalled by that, but what was my surpriserwhlearned about the pressure
also being exerted on judge Kudeshkina by the dexgsident!



KUDESHKINA v. RUSSIA JUDGMENT 9

We, the assessors, were there when, during thevahtgudge Kudeshkina received
a phone call from the court President to come aw her. After some time judge
Kudeshkina came back, she was upset and deprdssedr question she replied that
the court President Yegorova had accused herhbatdurt was reluctant to examine
the case; that the lay assessors were asking ¢limsithe wrong questions; and that
she had suggested that judge Kudeshkina arrangbeday assessors not to appear at
the court proceedings.

... On the following morning ... both Ms I|. and ¢daided to withdraw from the
proceedings.

At the start of the hearing on that day the pupiizsecutor, before he was called by
the court, began with a motion in which he, in esse again degraded and insulted
me by repeating [a] comment made by [the victints@mle the courtroom about me ...
he did not react to the reproof by the judge.

After that ... | declared that | withdrew from Bitj in the proceedings on the
grounds of the public prosecutor’s rude and offemdiehaviour, which could not be
defined as anything but pressure on the court..Mseh withdrew as well.

Before the trial | had never met anybody [invohiedthe proceedings]: not the
judge, not Zaytsev, not the public prosecutor, thet defence counsel; | had no
personal interest in the case. The public pros€sutbehaviour was therefore
inexplicable and came as a shock to me.

At about 6 p.m. judge Kudeshkina was called outnftbe deliberations room where
the court was taking a decision. It was the cowesi®ent who called her...

On the following day ... judge Kudeshkina told imsttthe court President had
shouted at her, demanding that she refrain fronpeimg [the assessors’] withdrawal
requests in the file and not refer in the courtecidion to the reason for the
withdrawal.

Ms I. and | were shocked by what was going on.thira/as the public prosecutor
who put pressure on us at the hearing, and themnied out that the [court President]
joined in.

What a surprise it was when the [court's Deputy skient] came into the
deliberations room and started trying to persuadeantd Ms |. not to comment on the
public prosecutor’s behaviour in the court decisiout to state in our requests and in
the court decision that we withdrew on medical gisi She said that they would
invite me and Ms |. to take part in other procegdin

Ms I. and | refused to change our requests, arat &fe Deputy President left the
court issued the decision [to allow withdrawal] efreflected what had happened.

I have been a lay assessor before, | have taketnpseveral other proceedings, but
this was the first time that | came across suckquie being exerted on the court.

| request you to look into the above events anthke action against the [court’s
President and her Deputy].”
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26. On 16 December 2003 the other lay assessorhatiovithdrawn,
Ms I, sent a similar letter to the High Judici@yalification Panel.

27. Similar allegations were made by Ms T., a teacretary, in a letter
to the President of the Supreme Court of the Rodstaleration. She related
her participation in Zaytsev's case and volunteetredtestify that the
applicant had indeed been frequently called upheydourt president and
had been distressed because of the intrusion icdbg proceedings. She
also complained about the unacceptable behaviothreopublic prosecutor,
who had forced, in her opinion, the lay assessovathdraw.

28. Following the applicant’s complaint of 2 Ded®n 2003, the High
Judiciary Qualification Panel appointed Mr S., dge of the Moscow City
Commercial Court, to examine the allegations agaitssYegorova.

29. The Government submitted a copy of a repapared by Mr S. and
submitted to the High Judiciary Qualification Panghich contained the
following conclusions:

— during the hearing of the criminal case aga#esttsev the applicant
herself consulted Ms Yegorova, seeking advice am ¢bnduct of the
proceedings in view of the public prosecutor’s lwebar;

— further communications between the applicant MisdYegorova and,
on another occasion, the deputy court presidenk fdace in private and
their content could not be established;

— there was insufficient evidence that Ms Yegorexarted pressure on
the applicant, since both Ms Yegorova and the demourt president
denied the allegations;

— Ms Yegorova transferred the criminal case figgiast Zaytsev to
another judge on the grounds that Ms Kudeshkinas“w@able to conduct
the court hearing, her procedural acts were instersi, [she acted] in
breach of the principle of adversarial proceediagd equality of arms, she
stated her legal opinion on the pending criminalecand she attempted to
seek the court president’s advice on the caseiraviéw of the existence of
confidential reports by relevant agencies to thesédw City Court
President with regard to judge Kudeshkina, in cotioe with the
examination of Zaytsev’s case and other criminaksa

30. On 11 May 2004 the High Judiciary QualificatiBanel reported to
the President of the Supreme Court their findingigcerning the complaint
against Ms Yegorova. He decided, without elabogatin the reasons, that
there were no grounds for charging Ms Yegorova vathdisciplinary
offence.

31. On 17 May 2004 the High Judiciary QualificatiBanel decided to
dispense with disciplinary proceedings against Mgofova. No copy of
this decision was provided to the Court. On theesday the applicant was
informed by letter that her complaint against tloart president had been
examined and that no further action was consideeegssary.
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D. The applicant’s dismissal from office

32. In the meantime, on an unidentified date ptmrthe applicant’s
above reinstatement in the judicial function, thresitlent of the Moscow
Judicial Council sought termination of the applicaroffice as judge. He
applied to the Judiciary Qualification Board of Mow, alleging that
during her election campaign the applicant had wethain a manner
inconsistent with the authority and standing oftidge. He claimed that in
her interviews she had intentionally insulted tbart system and individual
judges and had made false statements that couleéadishe public and
undermine the authority of the judiciary. The appift filed her objections.

33. The hearing before the Judiciary Qualificati®oard of Moscow
was scheduled for 24 March 2004, but was then adguliuntil 31 March
2004, at the applicant’'s request, on health grouttde/as subsequently
adjourned for the applicant’s failure to appeaitlut April 2004, then until
28 April 2004, 12 May 2004 and, finally, 19 May 200

34. On 19 May 2004 the Judiciary Qualification Bbaf Moscow
examined the Moscow Judicial Council’s request. @pplicant was absent
from the proceedings, apparently without any valiituse. The Judiciary
Qualification Board of Moscow decided that the agpit had committed a
disciplinary offence and that her office as a judges to be terminated in
accordance with the Law “On the Status of Judgesthia Russian
Federation”. The decision, in so far as relevasddras follows:

“During her election campaign, in order to win faared popularity with the voters,
judge Kudeshkina deliberately disseminated deceptisoncocted and insulting
perceptions of the judges and judicial system efRlussian Federation, degrading the
authority of the judiciary and undermining the piges of the judicial profession, in
violation of the Law On the Status of Judges in Russian Federation and the Code
of Honour of a Judge in the Russian Federation.

Thus, in November 2003, when meeting with [memladriser] constituency, judge
Kudeshkina stated that the Prosecutor Generalis@®#éxerts unprecedented pressure
on judges during examination of a number of crirhicases by the Moscow City
Court.

In the live broadcast of her interview with the imadtation Ekho Moskvyon

1 December 2003, judge Kudeshkina stated that sye&rworking in the Moscow
City Court have led me to doubt the existence dépendent courts in Moscow’; ‘a
judge, although defined by law as an embodimenuditial power and independent
in this capacity, in fact often finds himself inpmsition of an ordinary clerk, a
subordinate of a court president’; ‘the courts afvlare used as an instrument of
commercial, political or personal manipulationf, &ll judges keep quiet this country
may soon end up in a [state of] judicial lawlessries

In the interview with the newspapdevestiya of 4 December 2003, judge
Kudeshkina stated: ‘looking around, one is jushsad by the lawlessness. The law
applies quite strictly to ordinary people, but tiesnot the case when it comes to
persons holding important posts. But they breaklahetoo — although they are not
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subject to liability’; ‘the court administrationdts each judge to see how flexible he
is, so that when it comes to [the allocation ofeshshey know who can be entrusted
with a delicate case and whom to avoid'.

In another interview with judge Kudeshkina, pubdidhin Novaya Gazetaon

4 December 2003, she also stated that ‘in Sibbsisthe way, the courts are much
purer than in Moscow. There you cannot imagine durakal manipulation and would
not be talking about corruption to such an extehttoubt that any provincial courts
would harbour scandals as outrageous as those iNMtiscow City Court, but this a
qguestion of degree, while the problems are moremgédn ‘a judge, although defined
by law as an embodiment of judicial power and iredefent in this capacity, in fact
often finds himself in a position of an ordinaryed, a subordinate of a court
president. The mechanism of how a decision is imgam a judge is not to contact
[the judge] directly, instead a prosecutor or ateriested person calls the court
president, who then tries to talk the judge intéright’ decision, first gently, by
offering advice or a professional opinion, thentpng him or her more strongly to
take the ‘correct’ decision, that is, one thatasenient to somebody’; ‘in reality a
court still more often than not takes the positiafrthe prosecution. The courts then
become an instrument of commercial, political orspaal manipulation. No one can
rest assured that his case — whether civil or c@mbr administrative — will be
resolved in accordance with the law, and not jogtiéase someone’.

In so doing judge Kudeshkina knowingly and intentilty disseminated in civil
society false and untruthful fabrications about dhigitrariness allegedly prevailing in
the judicial sphere; that, in dealing with specifises, judges find themselves under
constant and undisguised pressure exercised thrthegltourt presidents; that the
court presidents pre-test to what extent one oergtidge may be controlled in order
to determine who could be entrusted with delivearighowingly unjust judgment in a
case; that no one can be sure that his case isime@ry an impartial tribunal; that
judges in fact betray the interests of justice 8gping the position of the prosecution
in most cases; that a judge in this country isindependent and honest, but [is] a
typical subordinate public servant; that in thisictwy we have complete lawlessness,
and judicial chaos.

The above-mentioned statements by judge Kudeshkirga clearly based on
fantasies, on knowingly false and distorted facts.

However, dissemination by a judge of such infororagposes a great public danger
because it signifies deliberate slandering of theharity of the judiciary and
intentional undermining of the prestige of the fidi profession, and also promotes
incorrect ideas about corrupted, dependent andetigisdicial authorities in this
country, which leads to the loss of public trusttle fairness and impartiality of
examination of cases brought before the courtawf |

As a result, the false information imparted to Icédciety by judge Kudeshkina, a
member of the judiciary of Russia, undermined pubtinfidence that the judiciary in
Russia are independent and impartial; consequentbny citizens were lead to
believe, erroneously, that all judges in this copatre unprincipled, biased and venal,
that in exercising their functions they only purdheir own mercenary ends or other
selfish goals and interests.
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In support of her unsubstantiated and groundletsmats to defile the judicial
system of our country, judge Kudeshkina referredhigr interviews] to the criminal
case against P.V. Zaytsev, in which she had eatiexd as judge.

She referred to the same case in her complairtigdiigh Judiciary Qualification
Panel of the Russian Federation.

According to the note of the President of the HigHiciary Qualification Panel (ref.
no. BKK-7242/03 of 17 May 2004), the High Judicig@ualification Panel of the
Russian Federation carried out an enquiry to vetify allegations made by judge
Kudeshkina in her complaint; the President of thgor8me Court of the Russian
Federation concluded, on the basis of the aboa,ttlere were no grounds to grant
her request.

Thus, the allegations of interference with judged&shkina’s exercise of judicial
function have not been confirmed by the conclusimfithe enquiry.

The Qualification Board of Moscow notes that judgeleshkina did not make these
allegations during the period when she was examitiie case against Zaytsev, but
nearly half a year later, during and immediatetgmathe election campaign. Therefore
the Panel considers that the dissemination by ju€iggeshkina of false and untrue
information is based only on her subjective conjexst and personal insinuations.

Besides, in making her statements in the mediagudigdeshkina disclosed specific
factual information concerning the criminal prociegd in the case against Zaytsev,
before the judgment in this case had entered @gal lforce.

[The Law on the Status of Judges in the Russiaeifa¢idn and the Code of Honour
of a Judge in the Russian Federation] obliged loerefrain from any public
statements discrediting the judiciary and the gesfsystem] in general.

In sum, the Judiciary Qualification Board of Moscdwds the actions of judge
Kudeshkina to have degraded the honour and digrfita judge, discredited the
authority of the judiciary [and] caused substantiaimage to the prestige of the
judicial profession, thus constituting a disciphyaffence.

In choosing the disciplinary sanction to be imposed judge Kudeshkina the
qualification board takes into account that in mgkher statements [she] dishonoured
the judges and the judicial system of Russia; $¢sechinated false information about
her colleagues; she traded the dignity, respoitsikand integrity of a judge for a
political career; demonstrated bias when hearimgse; preferred her own political
and other interests to the values of justice; atbh®e status as a judge in propagating
legal nihilism and causing irreparable damage ¢oftlundations of judicial authority.

35. The decision indicated that it could be chgexl before a court
within 10 days of being served.
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36. The applicant applied to the Moscow City Cowantesting the
decision of the Judiciary Qualification Board of 8tow.

37. On 13 September 2004 the applicant filed auest with the
President of the Supreme Court to transfer her frase the Moscow City
Court to another court, on the grounds that theméwr would lack
impartiality.

38. On 7 October 2004 the Moscow City Court, cosagbof a single
judge, began to examine the case. The applicasttdirallenged the judge
on the grounds that he was a member of the Mosclicidl Council and
was thus directly associated with the other pastyhe proceedings. She
further claimed that the Moscow City Court, in aomposition, would lack
independence and impartiality because the impugstatements were
specifically concerned with that court and its Rfest. This request was
examined on the same day and was refused, on thedg that it was not
possible to transfer the case to another judgeimwitie same court and that
only a higher court was entitled to transfer theecto another court. The
applicant lodged a request seeking to have the adjpeirned pending the
Supreme Court’s decision on her request for transffehe case; this was
also refused.

39. On 8 October 2004 the Moscow City Court uphhbkel decision of
the Judiciary Qualification Board of Moscow. It falithat the applicant’s
statements in the media were false, unsubstanteteddamaging to the
reputation of the judiciary and the authority of Ew courts. It also
established that the applicant had publicly ex@e@ss opinion prejudicial
to the outcome of a pending criminal case. It codetl that the applicant
had abused the right to freedom of expression bpolitical ambition, that
she had publicly denied the rule of law and thathswonduct was
incompatible with holding judicial office. The cdurdismissed the
applicant’s argument that the decision was takeimmen absence, having
found that after many adjournments she had fadeorésent the court with
any document certifying the reasons for her abselh@so dismissed her
objection that at the time of the election campdignduties as a judge were
suspended and held that, during the suspensionyasestill bound by the
rules of conduct applicable to judges. Concernimg @pplicability of the
Code of Honour of a Judge in the Russian Federatiencourt decided that
it was in force and legally binding at the matetiale and could be applied
in this case.

40. The applicant filed an appeal with the Supréuoart.

41. On 25 October 2004 the applicant receivedtarl&om judge R. of
the Supreme Court, informing her that transfethefdase from the Moscow
City Court was refused on the grounds that it wdaddcontrary to the rules
of jurisdiction.

42. On 19 January 2005 the Supreme Court of tresiRou Federation,
ruling at final instance, upheld the judgment ofO8tober 2004, having
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reiterated the earlier findings by the Judiciary a{ffication Board of
Moscow and the Moscow City Court. On the questibthe alleged lack of
impartiality by the Moscow City Court, which consréd the case at first
instance, it found that the applicant had not maderelevant complaints in
the proceedings before the Moscow City Court ang tieerefore barred
from raising this objection on appeal.

[I. RELEVANT DOMESTIC LAW AND PRACTICE

A. Regulations on judicial ethics and disciplinaryoffences

43. Law No. 3132-l of 26 June 1992 “On the Stattigudges in the
Russian Federation” provides:

Section 3 Requirements applicable to a judge

“1. A judge must strictly observe the Constitutiohthe Russian Federation and
other laws.

2. In exercising his or her powers, and also sdriher conduct outside the office,
a judge must refrain from anything that would detegfrom the authority of the
judicial power or the dignity of a judge or castutits on his or her objectivity,
fairness and impartiality.”

Section 12.1 Judges’ liability for disciplinary ofences

“A judge who has committed a disciplinary offeneebfeach of this Law and of the
Code of Judicial Ethics to be adopted by the Als&lan Judicial Congress) may, with
the exception of the judges of the Constitutionau® of the Russian Federation,
receive a disciplinary penalty in the form of:

— awarning; [or]
— early termination of judicial office.

The decision to impose a disciplinary penalty mbst taken by the judicial
qualification board that has competence to exartigequestion of termination of
office of a particular judge at the time of that@@n.

44. The Code of Honour of a Judge in the Russiadefation, as
adopted by the Judicial Council of the Russian Fdm on 21 October
1993 and approved by the Second All-Russian Judi@mgress in July
1993, provides:
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Section 1.3 General requirements applicable to aifige

“A judge must refrain from anything that would dgabe from the authority of
judicial power. He or she shall not cause damageheo prestige of his or her
profession in order to pursue personal ends ointkeests of another person.”

Section 2.5 Rules on the exercise of professioffahctions by a judge

“... A judge must not make any public statementsniments or press publications
concerning cases under examination by a court befdinal judicial decision enters
into force. A judge must not publicly, outside theofessional framework, challenge
court judgments that have entered into legal forcéne acts of his or her colleagues.”

Section 3.3 Outside activities of a judge

“A judge may participate in public life so long ties does not cause damage to the

authority of the court and proper discharge by jtidge of his or her professional
duties.”

B. Termination of judicial office

45. Section 14 of the Law “On the Status of Judgeshe Russian
Federation” provides as follows:

“1. Judicial office may be terminated on the fallog grounds:

(7) pursuing activities incompatible with holdipglicial office;”

46. The Code of Civil Procedure of the Russianefattbn provides as
follows:

Article 27 Civil cases falling within the jurisdiction of the Supreme Court
of the Russian Federation

“1. The Supreme Court of the Russian Federaticeimérxes as a court of first
instance civil cases concerning:

(3) contestation of decisions to terminate oruspgnd the status of a judge or the
status of a retired judge; ...”

47. Section 26 of the Federal Law of 14 March 2008 the Bodies of
the Judicial Community” provided that disputes @ming the termination
of the status of a judge fell within the jurisdarti of the courts of the
subjects of the Russian Federation.

48. On 2 February 2006 the Constitutional Coutt he its decision
No. 45-0:
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“Jurisdiction in cases concerning contestation edisions by judicial qualification
panels of the subjects of the Russian Federatioth@rermination or suspension of
the status of a judge or the status of a retirddgumust be determined in accordance
with paragraph 1(3) of Article 27 of the Code ofviCiProcedure of the Russian
Federation, which provides that only the SupremerCof the Russian Federation
may examine, as a court of first instance, civéesaconcerning the contestation of
decisions to terminate or to suspend the status joflge or the status of a retired

judge.”

C. Composition of court and assignment of cases jiodges
49. The Code of Criminal Procedure of the RusBraberation provides:

Article 242
Immutability of court composition

“1. The case must be examined by one and the gaige or by a court bench in
one and the same composition.

2. If one of the judges is no longer able to tpl# in the hearing he or she must be
replaced by another judge, and the court hearing} nestart from the beginning.”

50. Law No. 3132-1 of 26 June 1992 “On the Statududges” provides:

Article 6.2
Powers of court Presidents and deputy court Presids

“1. The Court President, at the same time as eieccjudicial powers in the
respective court and the procedural powers cordesre court presidents by Federal
Constitutional Laws and Federal Laws, carries beatfollowing functions:

(1) organises the court’s work;

(3) distributes duties between the President’sutiep and, in accordance with the
procedure provided for by Federal Law, betweerjutges; ..."

51. The instruction on the courts’ internal docamenanagement in
force at the material time provided that the cémsident was responsible

for the court’s clerical and office management.
52. As a matter of common practice, a court Peggidlistributes cases

lodged with a court between the judges of thattcour
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THE LAW

I. ALLEGED VIOLATION OF ARTICLE 10 OF THE CONVENTON

53. The applicant complained that her dismissaimfrjudicial office
following her statements in the media constitutedgo#ation of the freedom
of expression provided for in Article 10 of the @ention, which provides:

“1l. Everyone has the right to freedom of exprassidhis right shall include
freedom to hold opinions and to receive and impaidrmation and ideas without
interference by public authority and regardlessfrofitiers. This Article shall not
prevent States from requiring the licensing of biazesting, television or cinema
enterprises.

2. The exercise of these freedoms, since it cawith it duties and responsibilities,
may be subject to such formalities, conditions,trigtfons or penalties as are
prescribed by law and are necessary in a democsatitety, in the interests of
national security, territorial integrity or pubkafety, for the prevention of disorder or
crime, for the protection of health or morals, fbe protection of the reputation or
rights of others, for preventing the disclosurardbrmation received in confidence,
or for maintaining the authority and impartialiti/tbe judiciary.”

A. The parties’ submissions

1. Arguments by the applicant

54. The applicant complained that the decision tlé Judiciary
Qualification Board of Moscow to bar her from haolgijudicial office in
view of her critical public statements was inconigatwith the principles
enshrined in Article 10 of the Convention. She eaded that judges, like
other persons, enjoy the protection of Article 1@ @hat the interference
with her freedom of expression was not “prescribgdaw”, did not pursue
a legitimate aim and, finally, was not necessarg democratic society. Her
submissions under these heads may be summariseitbas.

(a) “Prescribed by law”

55. The applicant alleged that the disciplinarpagly was imposed on
her unlawfully. She considered that the provisia@isthe Law “On the
Status of Judges” applied in her case were forradlat terms that were too
vague to serve as legal grounds for the charge$orAte Code of Honour
of a Judge, she claimed that it did not constitetgslation because it had
not been lawfully adopted by the All-Russian Juali€ongress as required
by the Law “On the Status of Judges”, but was aplyroved by that body.
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56. She further contested the jurisdiction of M@scow City Court over
the proceedings in which she challenged the detisibthe Judiciary
Qualification Board of Moscow. She invoked the pstns of the Code of
Civil Procedure, which confer jurisdiction on thapBeme Court as a first-
instance court in disputes concerning the coniestatf a decision on
termination of judicial office. She also considetiedhappropriate for the
Moscow City Court to examine a case concerningc@m of that same
court and its president. Her requests to the MosCaty Court and the
Supreme Court to have the case transferred to tipee®ie Court were
refused.

(b) Legitimate aim

57. The applicant claimed that, although the aitiee had declared that
her termination of office was necessary for “mamteg the authority and
impartiality of the judiciary”, this was not theuwr purpose of the disputed
measure. She contended that the authorities wésendaed to demonstrate
to all members of the judiciary that informationncerning the irregular
functioning of the judicial system must not be thsed to the general
public, in order to preserve the judicial commurifgm any public scrutiny
even in matters concerning the implementation o€g@dural safeguards.

58. She further submitted that judicial indeperdeand impartiality are
issues of great public concern in Russia, wheligetis have little trust in
courts and the judiciary. She had decided to unil facts of pressure
exerted on court and ordinary judges because sh&idsyed that drawing
public attention to the problem would serve theriests of justice and the
principles of independence and impartiality bettean concealing the
disgraceful facts.

59. As regards the “protection of the reputationthe rights of others”,
the applicant contested that the reputation oritjies of the Moscow City
Court President required protection in the forndistiplinary proceedings.
If Ms Yegorova, or anyone else, regarded their ta&mn as undermined
and wished to have redress they could bring civibceedings for
defamation or even request criminal proceedingslifil. However, no
such claims had been lodged, and the authoritiesldmot have substituted
themselves for persons allegedly affected by tipdiegt’'s statements.

(c) “Necessary in a democratic society”

60. Finally, the applicant claimed that the impagmeasure constituted
a disproportionate interference with her freedonmaxqdression and therefore
could not be regarded as “necessary in a demoaatiety”.

61. She claimed that she should not have beerpred from criticising
the domestic system of justice only because sheawadge. Although she
was a civil servant, she enjoyed the rights anddwoens protected in the
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Convention, including those guaranteed by Artidde jlist as other citizens
did.

62. The applicant insisted that the statementtherbasis of which she
was charged with a disciplinary offence were anresgion of her opinion,
i.e. a value judgment, and not a statement of faotvever, she maintained
that all the facts underlying her opinion were traed supported by
evidence.

63. Concerning the statements that the Governnotaitmed were
“untrue facts”, she pointed out that no establishimed facts as such had
taken place. Her allegations of undue pressureteketuring the criminal
proceedings against Zaytsev had not been subjeittedn effective
investigation and had not been disproved by meahsadversarial
proceedings. The enquiry conducted following hemplfaint to the High
Judicial Qualification Panel had not been publiad amas conducted
informally. Its findings could not therefore be aeded as officially
established facts. In this situation the burderpmiof in the proceedings
before the Judicial Qualification Board of Moscowosld have been
discharged by the party which brought disciplingrgceedings. In other
words, it was for the Moscow Judicial Council t@ye that the applicant’s
statements were untrue. The authorities failedischdrge this burden of
proof in the proceedings before the Judicial Qicaifon Board of Moscow
or in the ensuing court proceedings.

64. As evidence of her allegations of pressuréherpart of the Moscow
City Court President, she referred to the statesnehthe lay assessors and
to the arbitrary and unlawful transfer of the crali case file from her to
another judge. She claimed that the judicial autiesr disregarded the
evidence, notably by refusing to question the l|ageasors or other
witnesses, as requested by the applicant.

2. Arguments by the Government

65. The Government did not dispute the applicgbdf Article 10 of the
Convention in the present case. They also acceptdhe decision to bar
the applicant from holding judicial office constid an interference with
her freedom of expression provided for in that é\eti

66. However, they maintained that the interferewes justified within
the meaning of paragraph 2 of Article 10 of the @ontion, in that it was
prescribed by law, pursued legitimate aims and Veecessary in a
democratic society”. Their submissions under thdsmsads may be
summarised as follows.

(a) “Prescribed by law”

67. The Government considered that the applicatéigis as judge had
been terminated in accordance with substantivepsaodedural laws. They
contested the applicant’'s argument that the Law ti@nStatus of Judges”
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was too vague to be applied as a basis for diseipfticharges. They also
maintained that the Code of Honour of a Judge wdsgally binding
document since its adoption, on 21 October 1993héyludicial Council of
the Russian Federation on the basis of its apprbyathe Second All-
Russian Judicial Congress. It ceased to have effielgt on 2 December
2004, when it was replaced by the Code of JudIEthics adopted by the
All-Russian Judicial Congress.

68. As regards the alleged lack of jurisdictiorired Moscow City Court,
the Government disagreed with the applicant. Thieymed that at the
material time jurisdiction was determined by thedémal Law “On the
Bodies of the Judicial Community”, which providdtat the courts of the
subjects of the Russian Federation were compeategtamine such claims.
This changed only on 2 February 2006, when the ftatisnal Court gave
an interpretation in favour of the conflicting preions of the Code of Civil
Procedure. The Government pointed out that theiayl herself had filed
her claim with the Moscow City Court and thus adedpits jurisdiction.
Furthermore, in her requests for a transfer ofcdme she did not rely on the
lack of jurisdiction of the Moscow City Court, bably on its alleged lack
of impartiality.

(b) Legitimate aim

69. The Government maintained that the impugnecasome was
necessary for “maintaining the authority and imipdity of the judiciary”
and for the “protection of the reputation or rightothers”. The applicant’s
statements were damaging to the system of justigemeral and promoted
“legal nihilism” among the public. Moreover, she dhalisseminated
defamatory statements against officials of the Mas€ity Court and had
failed to prove the alleged facts. The interestsjustice and of the
implicated persons, who held judicial posts, regpiithe State to interfere
and to impose sanctions on the applicant.

(c) “Necessary in a democratic society”

70. The Government claimed that the terminationthed applicant’s
judicial office was proportionate to the pursueditimate aim and that it
corresponded to a “pressing social need”. Theynmedeto the Court’s case-
law, which stated that “whenever civil servantsghti to freedom of
expression is in issue the ‘duties and responsdsli referred to in
Article 10 8§ 2 assume a special significance, whitifies leaving to the
national authorities a certain margin of appreoiain determining whether
the impugned interference is proportionate to thHmva aim” (the
Government cited/ogt v. Germany26 September 1995, § 53, Series A
no. 323). They contended that the restrictions odgg¢s’ freedom of
expression had even greater importance than thathafr civil servants.
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Accordingly, the State must be afforded an evenewidnargin of
appreciation in imposing and enforcing limits odges’ freedom of speech.

71. The Government considered that the discipfimdience committed
by the applicant had two separate aspects, eaghioh was of such gravity
that it justified the disciplinary sanction imposaa her.

72. The first aspect was making statements comgeiudges and the
judicial system, alleging unlawful conduct by Ms géeova and other
officials. However, in her complaint against thgsersons to the High
Judiciary Qualification Panel she had failed to wmid sufficient proof of
these facts. Consequently, these allegations coolicbe regarded as fair
comment or justified criticism.

73. The Government argued that even if those mties were to be
regarded as value judgments, they still neededate lsome underlying
factual ground and, in any event, should have reethwithin the limits
compatible with the high moral standards requiresmf judges. In the
present case, the applicant went beyond what wesptable from a civil
servant, particularly a judge. Although freedom expression was
guaranteed to everyone, the rules of judicial sthimposed certain
restrictions on holders of judicial posts. The datpersons acted as
guarantors of the rule of law, and it was therefoeeessary to set strict
limits on their permissible conduct in order to @msthe authority and the
impartiality of the judiciary. Moreover, opinionsxgessed by a judge
carried a greater danger of misleading the pub&cabse they carried
greater weight than those expressed by laymenatitience tended to trust
persons with professional knowledge of the judisitem and their views
were usually respected as authoritative and batance

74. The second aspect of the applicant’s dis@pjiroffence consisted
of the statements concerning the criminal casenagZiaytsev, which at the
material time was pending before the appeal instaliovas unacceptable
for a judge to comment on a case under examindatyam court because this
encroached on the competent court’s jurisdictiongdependence and
impartiality.

75. Replying to the applicant’'s argument that thierested persons
should themselves have brought defamation procgedithe Government
submitted that these individuals had no personahesity towards the
applicant and did not wish to pursue any privatdsehy bringing such
proceedings.

76. The Government further alleged that the appticdad abused her
position as a judge in order to achieve her petsgoals, namely to win
votes from the electorate at the expense of thetaépn of her colleagues
and the judicial institutions. She had thereforelenher allegations several
months after the events at issue, at the timeeoél&ction campaign.

77. Finally, the Government contended that the icghoof the
disciplinary sanction was justified in view of tepecific circumstances of
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the case. The applicant had demonstrated her iityatal comply with the
requirements for holding judicial office, and thiere a measure that would
have allowed her to continue working as a judgehsas a warning, would
not have sufficed. Moreover, no further measuresewaken against the
applicant. In particular, there had been no injiamcagainst her continuing
the public debate on the subject.

78. In view of the foregoing, the Government cdesed that the
interference with the applicant’s freedom of expra@s was “necessary in a
democratic society”.

B. The Court's assessment

79. As regards the scope of this case, the Cdagerges, and this is
common ground between the parties, that the decisidoar the applicant
from holding judicial office was prompted by heatetments to the media.
Neither the applicant’s eligibility for public sece nor her professional
ability to exercise judicial functions were parttbe arguments before the
domestic authorities. Accordingly, the measure dampd of essentially
related to freedom of expression, and not the hgldif a public post in the
administration of justice, the right to which is tneecured by the
Convention (seélarabin v. Slovakigdec.), no. 62584/00, 29 June 2004). It
follows that Article 10 applies in the present case

80. The Court considers that the disciplinary fignemposed on the
applicant constituted an interference with the eiserof the right protected
by Article 10 of the Convention. Moreover, the e¢aige of the interference
was not in dispute between the parties. The Codlttherefore examine
whether it was justified under paragraph 2 of AetitO of the Convention.

1. “Prescribed by law” and legitimate aim

81. The Court notes that the applicant conteshed the disciplinary
penalty was “prescribed by law” and that it pursuedegitimate aim.
However, in so far as she may be understood tdertga the quality of law
applied in her case, the Court does not find sigfficground to conclude
that the legal acts relied on by the domestic aittes were not published
or that their effect was not foreseeable. As regaiet arguments relating to
the unfairness of the disciplinary proceedings tiedlack of impartiality of
the Moscow City Court, the Court considers thatythesentially concern
the proportionality of the disputed measure and el more appropriately
considered under this head. The same applies tarthenents adduced in
contesting the legitimate aim relied on by the Gomeent. The Court will
therefore assume that the measure at stake comypitbdthe first two
conditions and will proceed to examine whether @&swnecessary in a
democratic society”.
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2. “Necessary in a democratic society”

82. In assessing whether the decision to bar pipécant from holding
judicial office, taken in response to her publiatsiments, was “necessary in
a democratic society”, the Court will consider tieeumstances of the case
as a whole and examine these in the light of thecples established in the
case-law, which have been summed up as follows, (@s®ng other
authorities, Jersild v. Denmarkof 23 September 1994, § 31, Series A
no. 298;Hertel v. Switzerland25 August 1998, § 4&Reports of Judgments
and Decisions 1998-VI; and Steel and Morris v. the United Kingdpom
no. 68416/01, § 87, ECHR 2005-11):

“(i) Freedom of expression constitutes one of #msential foundations of a
democratic society and one of the basic conditifrsits progress and for each
individual's self-fulfilment. Subject to paragraghof Article 10, it is applicable not
only to ‘information’ or ‘ideas’ that are favourahieceived or regarded as inoffensive
or as a matter of indifference, but also to thése bffend, shock or disturb. Such are
the demands of pluralism, tolerance and broadmimeles] without which there is no
‘democratic society’. As set forth in Article 1(is freedom is subject to exceptions,
which ... must, however, be construed strictly, #ra need for any restrictions must
be established convincingly ...

(i) The adjective ‘necessary’, within the meaniofjArticle 10 § 2, implies the
existence of a ‘pressing social need’. The Contigchtates have a certain margin of
appreciation in assessing whether such a needsgkist it goes hand in hand with
European supervision, embracing both the legisiasiod the decisions applying it,
even those given by an independent court. The Gsterefore empowered to give
the final ruling on whether a ‘restriction’ is rewalable with freedom of expression
as protectedy Article 1Q

(iif) The Court’s task, in exercising its supexmig jurisdiction, is not to take the
place of the competent national authorities buteato review under Article 10 the
decisions they delivered pursuant to their poweapreciation. This does not mean
that the supervision is limited to ascertaining thiee the respondent State exercised
its discretion reasonably, carefully and in gooithfawhat the Court has to do is to
look at the interference complained of in the ligift the case as a whole and
determine whether it was ‘proportionate to thetlegite aim pursued’ and whether
the reasons adduced by the national authoritiegustify it are ‘relevant and
sufficient’ ... In doing so, the Court has to sigtigself that the national authorities
applied standards which were in conformity with tpenciples embodied in
Article 10 and, moreover, that they relied on aceptable assessment of the relevant
facts ...”

83. In addition, the Court reiterates that theness of the proceedings,
the procedural guarantees afforded (sagatis mutandisSteel and Morris
cited above, § 95) and the nature and severithe@fpenalties imposed (see
Ceylan v. Turkej|GC], no. 23556/94, § 37, ECHR 1999-IVammer v.
Estonig no. 41205/98, § 69, ECHR 2001Skatka v. Polandho. 43425/98,
88 41-42, 27 May 2003; andesnik v. Slovakjano. 35640/97, 88 63-64,
ECHR 2003-1V) are factors to be taken into accowhen assessing the
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proportionality of an interference with the freedofrexpression guaranteed
by Article 10.

84. In assessing whether there was a “pressinglsueed” capable of
justifying interference with the exercise of freedof expression, a careful
distinction needs to be made between facts andevpldgments. The
existence of facts can be demonstrated, whereastrtlie of value
judgments is not susceptible of proof (& Haes and Gijsels v. Belgiym
24 February 1997, §8 4Reports1997-1, andHarlanova v. Latvia(dec.),
no. 57313/00, 3 April 2003). However, even whestaaement amounts to a
value judgment, the proportionality of an interfeze may depend on
whether there exists sufficient factual basis fattstatement, since even a
value judgment without any factual basis to supfiortay be excessive (see
De Haes and Gijselscited above, § 47, anderusalem v. Austria
no. 26958/95, § 43, ECHR 2001-II).

85. The Court further reiterates that Article 1Ppplées also to the
workplace, and that civil servants, such as thdiegq, enjoy the right to
freedom of expression (s&ogt cited above, § 53Wille v. Liechtenstein
[GC], no. 28396/95, § 41, ECHR 1999-VAhmed and Others v. the United
Kingdom 2 September 1998, § 5&eports 1998-VI; Fuentes Bobo v.
Spain no. 39293/98, § 38, 29 February 2000; &wa v. Moldova]GC],
no. 14277/04, 8 52, 12 February 2008). At the séime, the Court is
mindful that employees owe to their employer a ditloyalty, reserve and
discretion. This is particularly so in the caseil servants since the very
nature of civil service requires that a civil sewwa bound by a duty of
loyalty and discretion (sééogt, cited above, 8§ 53Ahmed and Otheygited
above, 8§ 55; anbe Diego Nafria v. Spajmo. 46833/99, § 37, 14 March
2002). Disclosure by civil servants of informatiobtained in the course of
work, even on matters of public interest, shouleréfore be examined in
the light of their duty of loyalty and discretioseg Guja, cited above,
88§ 72-78).

86. The Court reiterates that issues concerniegftinctioning of the
justice system constitute questions of public edéerthe debate on which
enjoys the protection of Article 10. However, theu@ has on many
occasions emphasised the special role in societlgeojudiciary, which, as
the guarantor of justice, a fundamental value lavagoverned State, must
enjoy public confidence if it is to be successfukarrying out its duties. It
may therefore prove necessary to protect that denfie against destructive
attacks which are essentially unfounded, especialliew of the fact that
judges who have been criticised are subject to tg diidiscretion that
precludes them from replying (sd&rager and Oberschlick v. Austria
26 April 1995, § 34, Series A no. 313). The phréaathority of the
judiciary” includes, in particular, the notion thdte courts are, and are
accepted by the public at large as being, the prigoem for the settlement
of legal disputes and for the determination of espe’s guilt or innocence
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on a criminal charge (sa&orm v. Austria29 August 1997, § 4Reports
1997-V). What is at stake as regards protectiothefjudiciary’s authority
is the confidence which the courts in a democrsdiciety must inspire in
the accused, as far as criminal proceedings areecoed, and also in the
public at large (seenutatis mutandisamong many other authoritidsgy v.
Austria, 24 February 1993, Series A no. 255-A). For teason the Court
has found it incumbent on public officials serviimgthe judiciary that they
should show restraint in exercising their freeddnexpression in all cases
where the authority and impatrtiality of the judigiare likely to be called
into question (seWille, cited above, § 64).

87. In the context of election debates, on themtand, the Court has
attributed particular significance to the unhindeexercise of freedom of
speech by candidates. It has held that the rigbtaind as a candidate in an
election, which is guaranteed by Article 3 of PoatioNo. 1, is inherent in
the concept of a truly democratic regime ($delnychenko v. Ukraine
no. 17707/02, 8 59, ECHR 2004-X). It enshrinesred&imental principle for
effective political democracy, is accordingly ofirpe importance in the
Convention system and is crucial to establishingl amaintaining the
foundations of an effective and meaningful demogigaverned by the rule
of law (seeMalisiewicz-Gsior v. Polandno. 43797/98, § 67, 6 April 2006;
Mathieu-Mohin and Clerfayt v. Belgiyn2 March 1987, § 47, Series A
no. 113; andHirst v. the United Kingdom (no. 26CJ, no. 74025/01, 8§ 58,
ECHR 2005-1X).

88. Turning to the present case, the Court nobes the Judiciary
Qualification Board of Moscow charged the applicath a disciplinary
offence on account of a number of statements madéd course of her
three media interviews. In their decision of 19 M2f04 (see paragraph 34
above) they cited the following statements:

“— years of working in the Moscow City Court haleel me to doubt the existence
of independent courts in Moscow;

— a judge, although defined by law as an embodinenjudicial power and
independent in this capacity, in fact often findsi$elf in a position of an ordinary
clerk, a subordinate of a court president;

— the courts of law are used as an instrumenbaofraercial, political or personal
manipulation;

— if all judges keep quiet this country may soom eup in a [state of] judicial
lawlessness;

— looking around, one is just stunned by the lasihess. The law applies quite
strictly to ordinary people, but this is not theseavhen it comes to persons holding
important posts. But they break the law too — altffothey are not subject to liability;
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— the court administration tests each judge tohsse flexible he or she is, so that
when it comes to [the allocation of cases] theyvkrnwho can be entrusted with a
delicate case and whom to avoid;

— in Siberia, by the way, the courts are much ptiian in Moscow. There you
cannot imagine such brutal manipulation and wowthe talking about corruption to
such an extent;

— | doubt that any provincial courts would harbsaoandals as outrageous as those
in the Moscow City Court, but this is a questiondeigree, while the problems are
more general;

— a judge, although defined by law as an embodinenjudicial power and
independent in this capacity, in fact often findsi$elf in a position of an ordinary
clerk, a subordinate of a court president. The mpism of how a decision is imposed
on a judge is not to contact [the judge] directhstead a prosecutor or an interested
person calls the court president, who then trigaltothe judge into a ‘right’ decision,
first gently, by offering advice or a professiordinion, then pushing him or her
more strongly to take the ‘correct’ decision, that one that is convenient to
somebody;

— in reality a court still more often than not éakthe position of the prosecution.
The courts then become an instrument of commergaljtical or personal
manipulation. No one can rest assured that his easéether civil or criminal or
administrative — will be resolved in accordancehvitte law, and not just to please
someone.”

89. The Judiciary Qualification Board of Moscowther noted that by
making these statements the applicant “disseminatexlvil society false
and untruthful fabrications” and that the stateraemére “clearly based on
fantasies, on knowingly false and distorted facts”.

90. Apart from the above statements, the Judidiguwlification Board
of Moscow reproached the applicant for having “dised specific factual
information concerning the criminal proceedingsiasgfaZaytsev before the
judgment in this case had entered into legal force”

91. As regards the applicant's comments on thedipgncriminal
proceedings, the domestic instances did not relgronspecific statements
in this respect. The Court, for its part, sees ingtliin the three impugned
interviews that would justify the claims of “disslare”. Indeed, in support
of her criticism of the role of court presidentse tapplicant described her
experience as a judge in the criminal proceedimgsnat Zaytsev, alleging
that the court was under pressure from variousiaf§, in particular the
Moscow City Court President. This, however, diftefeom the divulgation
of classified information of which one may becomeee in the course of
his or her work (cf.Guja, cited above). The applicant’'s accounts of her
experience in the above proceedings should therebw regarded as
statements of fact which, in the given context, everseparable from her
opinions expressed in the same interviews, extrattwhich are listed
above. The Court will therefore have to assesdgatteial foundation of the



28 KUDESHKINA v. RUSSIA JUDGMENT

applicant’s statements before deciding on the gpateness of the value
judgments expressed in the interviews.

92. The Court observes that the applicant's adcofirthe episode in
which she was called and questioned by Ms Yegorduang the
proceedings is disputed by the Government. Thaegdan the enquiry by
the High Judiciary Qualification Panel, conductetiolving the applicant’s
complaint against Ms Yegorova. The Panel foundfid®rt of evidence to
prove that Ms Yegorova had attempted to influerfee applicant, or to
ascertain the absence of such attempts (see #mmahteport by judge S.,
paragraph 29 above). While the Court might accégt difficulties of
establishing the content of communications betwden applicant and
Ms Yegorova in private, it notes that the applieaccount has support in
the statements of the lay assessors and the @mrdtary. Furthermore, the
Court cannot but note the Panel’'s overlooking e&gularities in the
ensuing transfer of the case to another judge.ddwet notes that pursuant
to Article 242 of the Code of Criminal Procedurée tcase must be
examined by the same court composition except vamenof the judges is
no longer able to take part in the hearing. Howettefollows from the
report by judge S. that Ms Yegorova decided to aviilv the case from the
applicant because of her disapproval of the appfisaconduct of the
hearing and “the existence of confidential repbstselevant agencies” on
the applicant’s examination of Zaytsev’s casehiCourt’s view, the mere
suggestion that such considerations may have neggée transfer of a case
under judicial examination from one judge to anosteuld have warranted
support for the applicant’s allegations. Having rtveked this point, the
gualification panel failed to secure a reliabletdiat foundation for their
assessment, and this omission has not been mader Uy any of the
ensuing instances. Accordingly, the applicant'sgdtions of pressure have
not been convincingly dispelled in the domesticcpealings.

93. Having concluded on the existence of a fadbaakground for the
applicant’s criticism, the Court reiterates thae tduty of loyalty and
discretion owed by civil servants, and particulatiiye judiciary, requires
that the dissemination of even accurate informai®rcarried out with
moderation and propriety (s€euja, cited above, andVille, cited above,
88 64 and 67). It will therefore continue to exaeniwhether the opinions
expressed by the applicant on the basis of thioramition were
nevertheless excessive in view of her judicialustat

94. The Court observes that the applicant mad@ubéc criticism with
regard to a highly sensitive matter, notably theduwt of various officials
dealing with a large-scale corruption case in whstie was sitting as a
judge. Indeed, her interviews referred to a diseomuy state of affairs, and
alleged that instances of pressure on judges vwemenonplace and that this
problem had to be treated seriously if the judisitem was to maintain its
independence and enjoy public confidence. Theneoigloubt that, in so
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doing, she raised a very important matter of puiblierest, which should be
open to free debate in a democratic society. Heistm to make this
information public was based on her personal egpeg and was taken
only after she had been prevented from particigatm the trial in her
official capacity.

95. In so far as the applicant's motive for makitige impugned
statements may be relevant, the Court reiteratgsatin act motivated by a
personal grievance or a personal antagonism oexpectation of personal
advantage, including pecuniary gain, would notifyst particularly strong
level of protection (se&uja, cited above, 8 77). Political speech, on the
contrary, enjoys special protection under Article (see the case-law cited
in paragraph 87 above). The Court has previousgbéshed that even if an
issue under debate has political implications, #hisot by itself sufficient to
prevent a judge from making any statement on thiéeemésee Wille, cited
above, 8§ 67). The Court notes, and it is not ipulis between the parties in
the present case, that the interviews were puladlishehe context of the
applicant’s election campaign. However, even if #ggplicant allowed
herself a certain degree of exaggeration and gksedran, characteristic of
the pre-election agitation, her statements wereemtitely devoid of any
factual grounds (see paragraph 92 above), andftinergvere not to be
regarded as a gratuitous personal attack but ais edimment on a matter of
great public importance.

96. As for the manner in which the disciplinaryngkty was imposed,
the applicant argued that the courts implicatechén critical statements
should not have heard her case. The Court obsénatshe question of
termination of judicial office lay within the comjgmce of the relevant
judiciary qualification board, whose decision wadjsct to judicial review
by the Moscow City Court and the Supreme Courfuither notes that
before the start of the first instance proceedthgsapplicant requested both
the Moscow City Court and the Supreme Court to tiheecase transferred
from the Moscow City Court to another court of fiimstance on the
grounds that the former had been implicated initiberviews that caused
controversy and that the members of that court dvdakk objective
impartiality for the purposes of her disciplinarsopeedings. However, the
Moscow City Court considered that it lacked legapacity to order the
transfer, whereas the Supreme Court disregardeaplecant’s request and
found later, acting as the appeal instance, thatatpplicant had failed to
raise the issue when it was appropriate.

97. The Court considers that the applicant's feass regards the
impartiality of the Moscow City Court were justifieon account of her
allegations against that Court’s President. Howetlegse arguments were
not given consideration, and this failure constituta grave procedural
omission. Consequently, the Court finds that thenmea in which the
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disciplinary sanction was imposed on the applidaiitshort of securing
important procedural guarantees.

98. Finally, the Court will assess the penalty asgd on the applicant. It
notes that the disciplinary proceedings entailedldlss of the judicial office
she held in the Moscow City Court and of any pabsitof exercising the
profession of judge. This was undoubtedly a seperalty and it must have
been extremely distressing for the applicant toehéost access to the
profession she had exercised for 18 years. Thisthastrictest available
penalty that could be imposed in the disciplinargceedings and, in the
light of the Court’s findings above, did not copesd to the gravity of the
offence. Moreover, it could undoubtedly discouragher judges in the
future from making statements critical of publistitutions or policies, for
fear of the loss of judicial office.

99. The Court recalls the “chilling effect” thaetfear of sanction has on
the exercise of freedom of expression (seatatis mutandisWille, cited
above, 8§ 50;Nikula v. Finland no. 31611/96, 8 54, ECHR 2002-lI,
Cumping and Mazre v. Romania|GC], no. 33348/96, § 114, ECHR
2004-XI; andElci and Others v. Turkeynos. 23145/93 and 25091/94,
§ 714, 13 November 2003). This effect, which woristhe detriment of
society as a whole, is likewise a factor which @ne the proportionality
of, and thus the justification for, the sanctiongposed on the applicant,
who, as the Court has held above, was undenialiiffeeinto bring to the
public’s attention the matter at issue.

100. Accordingly, it is the Court’'s assessment tha penalty at issue
was disproportionately severe on the applicantvaas, moreover, capable
of having a “chilling effect” on judges wishing participate in the public
debate on the effectiveness of the judicial insths.

101. In the light of the foregoing, the Court coess that the domestic
authorities failed to strike the right balance bstw the need to protect the
authority of the judiciary and the protection oetheputation or rights of
others, on the one hand, and the need to protecapiplicant’s right to
freedom of expression on the other.

102. There has accordingly been a violation ofickat 10 of the
Convention.

II. APPLICATION OF ARTICLE 41 OF THE CONVENTION

103. Article 41 of the Convention provides:

“If the Court finds that there has been a violatigrthe Convention or the Protocols
thereto, and if the internal law of the High Contiiag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”
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A. Damage

104. The applicant claimed 25,000 euros (EUR) wmspect of
non-pecuniary damage.

105. The Government considered this amount unsotisted and
excessive. They claimed that an acknowledgemeast \ablation, if found
by the Court, would by itself constitute sufficigast satisfaction.

106. The Court considers that the applicant maselsuffered distress
on account of the facts of the case. Ruling onantable basis, it awards
the applicant EUR 10,000 in respect of non-pecyriamage, plus any tax
that may be chargeable on that amount.

B. Costs and expenses

107. The applicant requested the Court to makaveard for costs and
expenses on account of the bonowork conducted by her lawyers in the
present case, in the amount to be determined b dlet.

108. The Government objected to the claim.

109. Under the Court's case-law, an applicant igtitled to
reimbursement of his or her costs and expensesiosy far as it has been
shown that these have been actually and necessaclyred and were
reasonable as to quantum. In the present caseadrbgang had to the lack
of any quantified submissions, the Court rejects ¢kaim for costs and
expenses.

C. Default interest

110. The Court considers it appropriate that teawt interest should
be based on the marginal lending rate of the Eamopgeentral Bank, to
which should be added three percentage points.

FOR THESE REASONS, THE COURT

1. Holds by four votes to three that there has been atiaolaf Article 10
of the Convention;

2. Holdsby four votes to three
(a) that the respondent State is to pay the agmliovithin three months
from the date on which the judgment becomes finadcordance with
Article 44 § 2 of the Convention, EUR 10,000 (tewusand euros) in
respect of non-pecuniary damage, to be convertedRassian roubles
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at the rate applicable at the date of settlemdusg any tax that may be
chargeable;

(b) that from the expiry of the above-mentionede¢h months until
settlement simple interest shall be payable orabove amount at a rate
equal to the marginal lending rate of the Europ€antral Bank during
the default period plus three percentage points;

3. Dismissesunanimously the remainder of the applicant’s cléom just
satisfaction.

Done in English, and notified in writing on 26 Feary 2009, pursuant
to Rule 77 88 2 and 3 of the Rules of Court.

Sgren Nielsen Christos Rozakis
Registrar President

In accordance with Article 45 § 2 of the Conventaond Rule 74 8§ 2 of
the Rules of Court, the following dissenting opmsoare annexed to this
judgment:

(a) dissenting opinion of Judge Kovler, joinedJugge Steiner;

(b) dissenting opinion of Judge Nicolaou.

C.L.R.
S.N.
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DISSENTING OPINION OF JUDGE KOVLER
JOINED BY JUDGE STEINER

(Translation)

| regret that | am unable to join the fragile méjom this judgment.

The case concerns not only the applicant’s perssitahtion, but also
crucial points of judicial ethics as such. Unlilare followers of the “pure
theory of law”, | am not convinced that legal isswan be separated from
ethical and moral problems and that the Converdiwhnational law can be
analysed only nominally.

The Resolution on Judicial Ethics adopted by tren&ly of our Court on
23 June 2008 stipulates in point VI, on “Freedonexpression”: Judges
shall exercise their freedom of expression in a meartompatible with the
dignity of their office. They shall refrain fromlgic statements or remarks
that may undermine the authority of the Court oregrise to reasonable
doubt as to their impartiality Having applied this principle to ourselves,
we must then apply it to our colleagues in otheurtsy who are also
constrained by similar obligations, namely lawstloa status of judges and
Codes of judicial ethics adopted by judicial comities (see
paragraphs 43-44 of the judgment). Thus, laws aofkgsional ethics are a
common ground in assessing judges’ behaviour.

In its decision on inadmissibility in the cad@tkevich v. Russia
(no. 47936/99, 8 February 2001) — concerning teengisal of a judge who
misused her office to pursue religious activitiesthe Court, having
analysed judge Pitkevich’s dismissal, found thatjtidiciary, while not part
of the ordinary civil service, was nonetheless péartypical public service.
A judge has specific responsibilities in the fiefdadministration of justice,
a sphere in which States exercise sovereign powenssequently, a judge
participates directly in the exercise of powersfemed by public law and
performs duties designed to safeguard the genatierlests of the State. In
the Pitketich case the Court concluded, in linéhwitis Pellegrin judgment
(Pellegrin v. FrancdGC], no. 28541/95, ECHR 1999-VIIl), that the disp
concerning the judge’s dismissal did not concern ‘fwévil” rights or
obligations within the meaning of Article 6 of tlk®nvention, and that her
dismissal pursued legitimate aims within the megnih paragraph 2 of
Article 10 of the Convention, with a view to pratieg the rights of others
and maintaining the authority and impartiality loé fudiciary.

Even assuming that the present case differs sutabanfrom that
mentioned above, a similar problem arises concgrtie limits on the
freedom of expression of judges.

It is known from the Court’s case-law that the wsadf a public or civil
servant does not deprive the individual concernédhe protection of
Article 10. In its recent judgment in the casezafja v. Moldovathe Grand
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Chamber again reiterated that “the protection dicke 10 extends to the
workplace in general and to public servants inipaldr’ (see Guja v.
Moldova [GC], no. 14277/04, § 52, ECHR 2008-...; see al&mt v.
Germany 26 September 1995, § 53, Series A no. 32 v. Liechtenstein
[GC], no. 28396/95, § 41, ECHR 1999-VAhmed and Others v. the United
Kingdom 2 September 1998, 8§ 5Reports of Judgments and Decisions
1998-VI; Fuentes Bobw. Spain no. 39293/98, § 38, 29 February 2000).
However, the right to freedom of expression as ssamot without limits
and the Court in the sam@uja judgment warns against an entirely
“permissive” reading of Article 10: “At the samenie, the Court is mindful
that employees owe to their employer a duty of lkyyareserve and
discretion. This is particularly so in the caseml servants since the very
nature of civil service requires that a civil sewwas bound by a duty of
loyalty and discretion{seeGuja, cited above§ 70;Vogt cited above, § 53;
Ahmed and Otherscited above, 8 55 De Diego Natria v. Spain
no. 46833/99, 8§ 37, 14 March 2002). The Court ia phesent judgment
reproduces this reasoning (see paragraph 85)gbatas its development in
Guja, and thus | am obliged to reiterate the followiognclusion from
paragraph 71 of th&uja judgment (since, on occasion, an omission may be
significant):

“Since the mission of civil servants in a demoaasiociety is to assist the
government in discharging its functions and sifeepublic has a right to expect that
they will help and not hinder the democraticallgaed government, the duty of
loyalty and reserve assumes special significancetfem (seemutatis mutandis
Ahmed and Others v. the United Kingdarited above, § 53). In addition, in view of
the very nature of their position, civil servanfsea have access to information which
the government, for various legitimate reasons, rhaye an interest in keeping

confidential or secret. Therefore, the duty of thsion owed by civil servants will
also generally be a strong one.”

Turning to the present case, | would point out tha Judiciary
Qualification Board of Moscow reproached the apmpiic for having
“disclosed specific factual information concerniig criminal proceedings
against Zaytsev before the judgment in this cask dr#tered into legal
force” (paragraph 34). Let us remember that thenical proceedings
concerned Mr Zaytsev’s actions as an investigat@ni extremely sensitive
case of large-scale corruption, and that this cas#ill pending. It is very
strange that in this regard the Court concludebe“Court, for its part, sees
nothing in the three impugned interviews that wopistify the claims of
‘disclosure™ (paragraph 91). Even accepting thatesnents giving details
of a pending case in which the applicant was agudig not amount to the
divulgation of classified information, it is someathdifficult to consider
them as a value judgment. The Court appears tibyjtisis behaviour:

“There is no doubt [sic! — AK] that, in so doindjesraised a very
important matter of public interest which shoulddpen to free debate
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in a democratic society. Her decision to make thisrmation public
was based on her personal experience and was ¢akeafter she had
been prevented from participating in the trial ir lofficial capacity”
(paragraph 94).

It is necessary to point out that “after [she] Habn prevented from
participating in [one] trial”, the applicant subseqtly sat as a judge in
several other criminal cases (paragraph 16) andffiee as judge was not
at this stage terminated, but only temporarily susied for two months,
pending the elections and at her own request. Ngtimdicates that she was
released from her obligation to uphold judicialieshand her obligation of
professional discretion. Yet the applicant abusedt mmmunity as a
candidate, disclosing specific factual informatiooncerning the criminal
proceedings in a sensitive case before the judgimehtat case had entered
into legal force.

For the Court this, shall we say “uncommon” (for acting judge),
behaviour is justified by the fact that, at the dirof her statements, the
applicant was involved in an electoral campaigmlitgcal speech ... enjoys
special protection under Article 10” (paragraph.98)us, if one wishes to
settle a personal score with someone, it is safeotso during an electoral
campaign, as in that case even a disclosure okgsmnal and restricted
information is “not to be regarded as a gratuitpessonal public attack, but
as a fair comment on a matter of great public irtgyare” (paragraph 95).

This conclusion, which is more than “permissive’pntrasts with
another: “... the Court has found it incumbent abljz officials serving in
the judiciary that they should show restraint irereising their freedom of
expression in all cases where the authority andartiglity of the judiciary
are likely to be called into question ...” (parggreB6). Disclosure by civil
and public servants of information obtained in ttwairse of their work,
even on matters of public interest, must be exathinethe light of their
duty of loyalty and discretion. Once again, | woplant out that in the case
of Guja (cited above, 88 72-78) the Court held that, icidiag whether the
signalling of illegal conduct or wrongdoing in therkplace enjoyed the
protection of Article 10, account must be had tethler there was available
to the civil servant in question any other effeetimeans of remedying the
wrongdoing which he or she intended to uncoverhasdisclosure to the
person’s superior or other competent authority odyb... The applicant
preferred to do so publicly some months later,ylier electoral campaign
(see paragraph 19) and only after this did sheddtlg complaint with the
High Judiciary Qualification Panel (see paragragh this was clearly done
in order to achieve her personal goals, as the (owent has submitted.

It is significant that all of the applicant’s alk#gpns concerning
procedural irregularities during her participatiarthe criminal case against
Mr Zaytsev were examined by an independent judgen fthe commercial
courts system, and were rejected as unsubstantitealise the applicant
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failed to prove the alleged facts. The remaindehefapplicant’s statements
in the course of her media interviews, such as tthets of law are used as
an instrument of commercial, political and persanahipulation” could be
easily tolerated if made by journalists or profesai politicians, but are not
reconcilable with the status of a judge within g#@me judicial system, in
which she had exercised her profession for 18 y@dus central moral issue
in this story is that, through her conduct, foruelge Kudeshkina excluded
herself from the community of judgegsrior to the imposition of the
disciplinary penalty. Thus, there was a reasonatdiationship of
proportionality between the measures applied ag#mesapplicant and the
legitimate aim of protection of the authority oktjudiciary as provided by
paragraph 2 of Article 10 of the Convention (3&®t cited above, § 53).
These measures were “prescribed by law” (see pavhgr45-47 of the
judgment), pursued a legitimate aim as providedth®y last sentence of
Article 10 § 2 ("preventing the disclosure of infwation received in
confidence, or for maintaining the authority andpanrtiality of the
judiciary”) and were “necessary in a democraticietyt, leaving to the
national authorities a certain margin of appreoiain determining whether
the impugned interference was proportionate toatheve aim (see, among
other authoritiesyogt, cited above, § 53).

The Court draws attention to the “chilling effebat the fear of sanction
has on the exercise of freedom of expression”. béfnaid that the “chilling
effect” of this judgment could be to create an iegsion that the need to
protect the authority of the judiciary is much l@sgortant than the need to
protect civil servants’ right to freedom of express even if the civil
servant'sbona fideintentions are not proved. | am profoundly paibgdhe
Court’s conclusions. | hope that my esteemed ogliea will pardon me
this freedom of expression.
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DISSENTING OPINION OF JUDGE NICOLAOU

The circumstances in which the Zaytzev case wasfeared to another
judge, during a trial conducted by the applicaneslindeed give cause for
concern. This concern does not emanate directlyn ftbe applicant’s
statements to the mass media as to what had td&ee, gince her version
was disputed and it could not, therefore, be a@mbrgreference in the
present context. It is rather a concern arisingnfnehat was stated in a
report prepared by an investigating judge, follayithe applicant’s
complaint concerning those circumstances.

It should be noted that after 23 July 2003, whendéise was assigned to
another judge, the applicant acted as judge inraewgher criminal cases
until the end of October 2003 when, at her requsst, was excused from
her judicial duties as she was a candidate in theer@l elections of
7 December 2003 for the State Duma of the Russgaierfation. It was not
until the beginning of December 2003, in the conhtek the election
campaign and more than four months after the teartdfthe Zaytzev case,
that the applicant gave the interviews containimg impugned statements
by which she attacked the domestic judicial systemadt it was on the day of
the last two interviews, 4 December 2003, that Isklged with the High
Judiciary Qualification Panel a complaint that thescow City Court
President had unlawfully exerted pressure on hetetitect her from the
proper exercise of her judicial duties. There wasta substantial delay but
| am prepared to accept that nothing much turnthisn

Next, it should be noted that under Article 6.2ttoé Code of Criminal
Procedure of the Russian Federation, court presmdesve administrative
duties in addition to their judicial functions. Thare thus responsible for
organising the Court’s work and for distributingsea to judges. This is
subject to Article 242 of the same Code, whichestagxpressly what in
principle should be taken for granted, namely thatse must be examined
by one and the same judge unless he or she isnger@ble to take part in
the hearing. It was, apparently, in exercise of plosvers conferred by
Article 6.2 that in the instant case the MoscowyQiourt President
withdrew the case from the applicant. Initiallyistivas on the pretext that if
the case had remained with the applicant an untatdepdelay would have
ensued. But this was later changed. In the repoepgred by the
investigating judge it was stated that the groureled on by the court
president were, in fact, that the applicant: “washle to conduct the court
hearing, her procedural acts were inconsisteng fgtted] in breach of the
principle of adversarial proceedings and equalityaoms, she stated her
legal opinion on the pending criminal case and attempted to seek the
court president’'s advice on the case, and in viéwthe existence of
confidential reports by relevant agencies to thesédw City Court



38 KUDESHKINA v. RUSSIA JUDGMENT - SEPARATE OPINIONS

President with regard to judge Kudeshkina, in cotioe with the
examination of Zaytsev’s case and other criminaksa

It has not been shown that, on an interpretatich®faid Article 6.2, the
domestic courts recognised that court presiderdssbhah sweeping powers
of dealing administratively with what are, quiteatly, procedural matters
of a judicial nature; and it would be rather assbmg if they had. What,
however, is most disquieting was the reliance mlaoce “... confidential
reports by relevant agencies to the Moscow City rC®resident with
regard to judge Kudeshkina ...” as a ground fora@ng the judge from the
case. The investigating judge does not seem to haweght that such
grounds raised any issue and neither did he réte® to the applicant’s
version of events which was, to some extent, supgdoby the written
statements of the lay assessors and the courttaggcrat least in the way
that events had unfolded. His conclusion that theses insufficient
evidence in support of the applicant’s allegatiansrely because they were
denied by the person against whom they were maamot be regarded as
satisfactory. Finally, it does not appear that Hppropriate authorities
addressed any of these matters in their decisioonproceed further with
the complaint.

Against this background, and in the light of theeastigating judge’s
report which left room for a number of scenaridg applicant’s right to
freedom of expression acquired particular signifasa That much | would
accept. And although it seems to me that a judgeerthan anyone else,
should not go public either while a matter is sublige — as it was in the
present case — or before submitting a complaititécappropriate authority
and giving time for a response - which the applidsed failed to do — |
might still contemplate the possibility of yieldirtg the view, apparently
favoured by the majority, that a judge retained tlght to go public
immediately, on the basis presumably of highly @tiomal circumstances.

The most important aspect of this case is, howdbet, the applicant’s
statements were not confined to the Zaytzev tiile applicant referred
directly and in no uncertain terms to a much wigieblem in the domestic
judicial system. Relying on her many years of eigee at the Moscow
City Court, she stated categorically that she dedibthe existence of
independent courts in Moscow. She asserted, withoytqualifying words
and without specifying other instances, that Moscowrts are, in both their
civil and criminal jurisdictions, systematically ats as an instrument of
commercial, political or personal manipulation; skpoke of brutal
manipulation of judges, of outrageous scandalsadrektensive corruption
in the Moscow courts; and she concluded that ifualges kept quiet the
country might soon end up in “judicial lawlessnes&s | read them, her
statements clearly imply that she knew of particulasstances which
justified what she was describing as the magnitefdde problem. But she
made no effort to substantiate this factual suhstmabefore expressing
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value judgments on the extent and the gravity ef gliuation, which she
summarised by saying that “[nJo one can rest asstihat his case —
whether civil or criminal or administrative — whle resolved in accordance
with the law, and not just to please someone.” €h@g extremely strong
words coming from a judge and should not have Ineatle unless the judge
was able to back them up, at least to a meanirgheint.

The majority judgment concentrates on the Zaytoeident without, in
my view, addressing sufficiently the applicant’atements about the wider
problem, as she had alleged it, created by a nfasther similar instances
of which the Zaytzev case was only an example. ds,wn fact, her
insistence that such conduct was widespread artednsgiic that formed the
basis for her conclusions that it was impossibleaio ordinary citizen to
obtain justice in the Moscow courts. Further, in fao as the majority
judgment makes reference to the applicant’s statesngenerally, | am
unable to agree that the statements consistedtidiseof value judgments
requiring no substantiation, though | recognisefl&ebility of the Court’s
case-law on the matter.

If, indeed, the applicant knew of facts other thhose concerning the
Zaytzev case that judicial corruption was so ram@ad judges were so
effectively subjugated to behind the scenes armaegés, the applicant
ought to have been more specific in her allegatiohs it was, she
condemned every single judge working in the Mosawrts as being
either a willing accomplice or a helpless victimaotorrupt judicial system,
and showed no regard for judges who, like hersaljht also have claimed
to have been above reproach. In short, she condemdescriminately all
judges, demolishing in this way the whole judiggktem. The incident in
the Zaytsev case, taken alone, could not poss#lg lgiven cause for such
far-reaching statements.

It should be borne in mind that what a judge saygublic can have
considerable impact since people would naturallysaer a judge’s views
as balanced and verified; whereas, for examples, generally understood
that a journalist, who is regarded as a public h@bg, may sometimes be
provocative or prone to exaggeration and so maiteidie is allowed. At the
time that the impugned statements were made, tipdicapt’s judicial
functions had already been suspended to enabl® lenduct her political
campaign. She could, consequently, express haraelth more freely. But
she still remained a judge. She was still boundhigyLaw on the Status of
Judges and she should have had regard to the Gddienour of a Judge,
whether this latter had legislative effect or nBbd her speech had to be
tempered by discretion. Instead, she went to umpaabke extremes. In my
opinion, therefore, it was reasonably open to thenektic authorities to
find, as they did, that “the actions of judge Kuuasa have degraded the
honour and dignity of a judge, discredited the arith of the judiciary
[and] caused substantial damage to the prestigbeojudicial profession,
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thus constituting a disciplinary offence”. Furthier these circumstances the
disciplinary sanction imposed on the applicant was, in my opinion,
disproportionate.

There is one last thing. The applicant complainédaoprocedural
irregularity in the examination of her applicatiéor judicial review. The
complaint does not, in my view, amount to anythiAghough with some
delay, it was pointed out to her by a judge of 8uwreme Court that the
rules on jurisdiction prevented the transfer ofigiad review of her case
from the Moscow City Court to another court. In awent the involvement
of the Moscow City Court could not have had a deieative influence on
the outcome of the proceedings as a whole, given tie substantive
findings and the final review of the sanction laythwbodies whose
impartiality was not called into question.



