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The Tribunal remits the matter for reconsideration
with the direction that the applicant satisfies
s.36(2) of the Migration Act, being a person to
whom Australia has protection obligations under
the Refugees Convention.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of Badgkh, arrived in Australia [in] April 1994.
He first applied for a protection visa in July 1994d he subsequently withdrew that
application, before it was determined, in Janu&9$6l The applicant applied for several
other visas while remaining in Australia. He agaplied to the Department of Immigration
and Citizenship for a Protection (Class XA) visg fpeptember 2000. The delegate decided
to refuse to grant the visa [in] November 2000 aatified the applicant of the decision and
his review rights. The delegate refused the vigdiegtion on the basis that the applicant is
not a person to whom Australia has protection @biogs under the Refugees Convention.

The applicant sought review of the delegate's dwtisnd the Tribunal, differently
constituted, affirmed the delegate's decision iné¥iober 2002. The applicant sought judicial
review of that decision. The application was disatsby the Federal Magistrates Court but
[in] August 2006 the Federal Curt allowed the appead set aside the Tribunal’s decision. In
November 2006 the Tribunal again affirmed the datie’s decision. The applicant sought
review of the Tribunal’s decision and in March 20B& Federal Magistrates Court set aside
the Tribunal’s decision. In July 2007 the Tribuaghin affirmed the delegate’s decision and
in December 2007 the Federal Magistrates Coudsde the decision and remitted the
matter to the Tribunal to be determined accordinigtv. In May 2008 the Tribunal again
affirmed the delegate’s decision. The applicangbbueview of the Tribunal's decision and
in November 2008, the Federal Magistrates Courhdised the application but [in] March
2009, the Federal Court set aside the Tribunalssdm. [Judge deleted: s.431(2)] found that
the Tribunal departed from the procedure to affmatedural fairness mandated by ss 424A
and 424AA of the Act by not drawing to the applitamttention the significance it proposed
to give to the failure of [Person 1] to discusshwitm the efforts she had made to explore
obtaining a visa. The matter is now before thédmal pursuant to the order of the Federal
Court.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2) of the Act, as in force before 1 ®eta2001, provided that a criterion for a
protection visa is that the applicant for the vgsa non-citizen in Australia to whom
Australia has protection obligations under the 1@dhvention Relating to the Status of
Refugees as amended by the 1967 Protocol RelatitigetStatus of Refugees (together, the
Refugees Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.
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Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definéitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmagticular person. These provisions were
inserted on 1 October 2001 and apply to all pradactisa applications not finalised before
that date.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.
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Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisepiféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The documentary material before the Tribunal ig@ioied in Tribunal case files 0902782,
071969781, 071358996, 060736060 and NOO/36065menDepartmental case file
CLF2004/44432 relating to the application for tmetpction visa and various other
Departmental case files relating to other visaiappbns. The Tribunal also has had regard
to the material referred to in the delegate's datisand other material available to it from a
range of sources.

The previously constituted Tribunal set out thedewice from the Tribunal case files
071969781, 071358996, 060736060 and NOO/36065renDepartmental case file
CLF2004/44432 in considerable detail. Having rexad the material contained in these
files, the Tribunal is of the view that the follavg accurately reflects that material.

Protection visa application

According to the Protection visa application thelagant is a male born in [date deleted:
s431(2)] in Comilla, Bangladesh. He is of Beng#iingc group and Muslim religion. He
stated that he resided in South Africa betweenualprl992 and April 1994, that he holds a
South African passport which he obtained illegalhyg that he travelled to Pakistan, Kenya,
Tanzania, Zimbabwe and Zambia He has completedéwaars of schooling. With respect
to his employment the applicant stated that he aaik Sales, as a Cook and a Chef.

The applicant stated on the application form tleatvas politically a Jatiiya Party youth
leader in Bangladesh and the BNP became angryhiittor his contribution and
involvement and were after him, eventually forcimgn to leave Bangladesh and that the
current ruling party, the Awami League, has theesaraw against his party. He states that
his political colleagues have been harassed, idéted and killed and he is concerned about
the political situation of his party in Banglade$he applicant’s advisor in his submission
accompanying the application confirmed the apptisamigration history and the basis of his
claims. The application also contained a copy efdpplicant’s passport, which indicates that
it was renewed by the Bangladeshi authorities istfalia in 1996.
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[In] November 2000 the delegate refused to gramtviba to the applicant. The delegate
accepted as plausible the applicant’s claim thavd®a member of the Jatiya party but the
delegate did not accept that the applicant facedlachance of Convention-based
persecution if he were to return to Bangladesh.

Evidence before the first Tribunal

The applicant sought review of the delegate’s decign] November 2000. He did not
provide any further written claims when making #pplication for review. [In] October 2002
the Tribunal wrote to the applicant inviting himatiend a hearing [in] November 2002. The
applicant did not attend the hearing and [in] Nolken2002 the Tribunal affirmed the
delegate’s decision. In July 2005 the Federal Caumitted the application to the Tribunal.

Evidence before the second Tribunal

In October 2006 the applicant provided a detaitatesent to the Tribunal which was
accompanied by a copy of a birth certificate farfre deleted: s431(2)], born on [date
deleted: s.431(2)] 2000, naming the applicant addther of the child.

The applicant’'s submission is summarised in thbudifral's decision 060736060. Essentially,
the applicant set out his background, noting tleagifew up in a strict religious Muslim

family and had completed twelve years of religiedsication. The applicant states that he
was involved in the student wing of the Jatiyayparid encountered political clashes and that
in February 1992 he fled to South Africa, wherestaged for two years. While there, he
obtained a false citizenship and passport througgnanan to secure his stay there but the
law and order in that country was not good esplgdiat people of the applicant’s race and

he had to look for another sanctuary. He arrivelll@bourne in April 1994 and he has
nowhere to go. He set out his immigration histangs arriving in Australia The applicant
stated that his life turned a different way wherbbgan a relationship with a Roman Catholic
girl in Sydney and had a child born from that rnelaship. He stated that in August 1999 he
was introduced to his de facto spouse througheadrand their relationship developed. In
October 1999 she moved in with the applicant aeg Htarted living in a de facto

relationship. The relationship was known to frieadsl relatives. At the time his de facto,
[Person 1], was an unlawful non-citizen in Ausaand she was located in January 2000 and
detained at VIDC. The applicant paid a bond forreézase and [in] January 2000 the
applicant sent her home with the hope that he coallcher back after the grant of his skilled
visa application. The applicant continued to catl &rite to her and to send her money. In
March 2000 [Person 1] informed the applicant tihat was pregnant with his child and their
daughter was born in October 2000.

The applicant states that he informed his motheugbis relationship and his intention to
return home with his partner. His mother had fodein him to do so. His mother reminded
the applicant of his cousin’s fate. His cousin haelationship with a Hindu girl which
outraged the Muslim society, they were thrown duheir house and a Fatwa was declared
and both partners were punished while the polio& te action. Later his cousin committed
suicide and the girl was driven out from the layadind later moved to India. He said that
situation occurred because the majority of peapBangladesh are God-fearing Muslims
and fanatics and are influenced by the Islamichieas. The applicant stated that he tried to
convince his mother but was told by her to abarttierrelationship. His mother could not
accept his relationship and warned the applicaitrib one in the society would accept his
de facto and baby without a formal marriage. Skeettee applicant that he could only return
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home if he would abandon the relationship. His @nehs also furious and forbid the
applicant to return home and his local council mhan also refused protection to the
applicant. His relationship with a Christian gindaa baby without marriage is now ‘hot-
gossip’ in the applicant’s area and is no longergbe. The applicant referred to his friends
who inter-married and faced harassment on retuBatwladesh.

The applicant states that in 2002 he learned frisnmiother’s letter that she was served a
Fatwa notice by the local mosque to disown himeaw/as declared a fallen Muslim and one
who betrayed Islam. The applicant’s whole familyswestracised from the society until his
mother agreed to disown him. A verdict was decldhad the applicant will be seriously
punished if he intended to bring his daughter aedib facto to Bangladesh and his mother
was required to attend the mosque for penancadaim He learned this through letters and
phone calls from friends and family. He states thsifriends and family write to him at his
work’s address but he is unable to disclose thetsers to the Tribunal. The applicant states
that if he returns to Bangladesh, he would be édatorse than anyone else by the Muslim
fanatics. It would be difficult for him and his ¢kcto to find employment or operate a
business because of his non-religious belief atet-iracial relationship with a Christian girl
without marriage. His daughter would not be abledntinue her studies in a school in
Bangladesh if her parents’ marital status is dsstb It would be easy to pick on her because
of her complexion and she would not be treated lggas others and tormented, which
would be disgraceful to him and therefore inteneddcation would not be a viable choice.
He and his family will suffer and will be continusly discriminated against for his
relationship and attitude against the rigid Muslithe family will be ostracised and in any
religious agitation fingers will be pointed at thefie present situation in Bangladesh makes
it dangerous for him to go back, he will be killgslychologically and physically by the
superstitious Muslims, he will be unable to geesadcommodation for the family as it would
not be long before the non-practising Muslim att&wvould reach to his landlord and he will
be thrown on the street, which would happen ovdraver. He will be unable to get a fair
judgment if any harm comes to him or his family doese the real strength lies with the
Muslim fundamentalists. His experience in intefgielus relationship reassures him that the
administration would not be able to protect hinmirthe fanatics, his de facto and child will
not get a fair justice if he is killed by an Islanmob to whom he is a sinner.

In oral evidence to the Tribunal, the applicantestahat he did not wish to pursue his claims
relating to his political activities in Bangladedte applicant repeated the history of his
relationship with [Person 1], which was set outig written submission to the Tribunal. The
applicant provided evidence of financial transterfPerson 1] and of the couple’s
correspondence. He stated that he told his farbibyighis relationship with [Person 1] and
the birth of his daughter and that the family wagrg with him and did not accept the
relationship. He stated that he had had no comtitlcthis family since about 2003. The
Tribunal’'s hearing was adjourned to enable theurrd to take evidence from [Person 1] and
her relatives in Australia. [Person 1]'s relativetio gave oral evidence to the Tribunal when
the hearing resumed, confirmed that the applicambhtained a relationship with [Person 1].

During the hearing the applicant provided evideoickis relationship, including photographs
and evidence of communication and further evideva® provided following the hearing.

The applicant explained in a letter dated [in] Nober 2006 that he initially used Telstra and
subsequently started using telephone cards Thé&appprovided to the Tribunal printouts

of the calling cards showing calls made to a nunatb@verseas and a statement from [name
deleted: s.431(2)] confirming calls made, evideoiceonetary transfers which do not
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indicate to whom the funds are transferred, a staite from [company deleted: s431(2)]
confirming that the applicant was transferring motee[Person 1].

The second Tribunal accepted that the applicamitaiaed a de facto relationship with
[Person 1] but found, on the basis of the countfgrmation, that there was no real chance
that he would suffer persecution as a result dfrislationship.

Evidence before the third Tribunal

The applicant provided to the Tribunal photographisis daughter and her school records,
phone bills showing calls to the Philippines, ewvicke of monetary transfers and a statement,
dated [in] May 2007. He states that he is a Mu&lynbirth and a Bangladeshi national and
that he is a Madrasa academic and Islamic schd&astates that since 1994 he had never
returned to Bangladesh. His belief and way ofhidés changed. He states that he has a
daughter from a de facto relationship with a pemsioRoman Catholic background and he
would be unable to live peacefully anywhere in Badgsh with his wife and daughter
because of his previous religious education andtityen the fanatical society. He states that
his claims fit within the Convention due to religiand membership of a particular social
group. He claims that he will be persecuted, hatatl and intimidated by the typical society
in Bangladesh and having constant fear in his rhad now unwilling to return to his
country. He stated that he loves his wife and dargrery much and is always in contact
with them. He refers to the various documents iredab his relationship with his de facto
spouse, as well as the documents previously prduméhe Tribunal.

The applicant attended the hearing before the mabpin] June 2007. He repeated in oral
evidence the claims he made elsewhere. He staeti¢hwas concerned about the
fundamentalist Muslims in Bangladesh. He statetiibavould not be accepted by the
society because Bangladesh is a Muslim countrtlaere is no place for a de facto
relationship. He would not be able to stay withwife anywhere in Bangladesh He stated
that he belonged to a particular social group aadlévalso face persecution due to his
religion. He read statements to the Tribunal outgjrhis circumstances and claims. He stated
that he did not work after completing twelve yeairsecondary studies and that he did not
work initially in South Africa as he had money frdhe family. The applicant spoke about
his relationship with [Person 1] and stated thatvhated to live together with her but that he
did not believe in marriage. The Tribunal questtbtiee applicant about his failure to
mention his claims relating to the de facto relaginp and the birth of his child in the
protection visa application. The applicant noteat tie did not have the opportunity to
present his evidence orally. The Tribunal alsoulised with the applicant, and had given to
the applicant, the country information relating sdxmarriages in Bangladesh, noting that the
information suggested that there are no problertts mixed marriages in Bangladesh. The
Tribunal also noted that there is a Mixed Marridge in Bangladesh permitting mixed
marriages and in such circumstances marriagesoadcted by a magistrate. The applicant
said that he had information about people in hisuohstances but he had not provided it
earlier because nobody asked him for it. He satlltb has also been disinherited from the
family. The applicant noted that his wife is Chie@sd whenever they go, people will ask
her questions. The applicant presented to the mabhis telephone records and other
evidence of the relationship. The Tribunal noteat thwas questionable whether such a
relationship constituted a de facto relationshigarnthe Australian law. The Tribunal also
invited the applicant to provide further informatiooncerning the situation in Bangladesh.



32.

33.

34.

[In] July 2007 the applicant provided a further suksion to the Tribunal. He again
confirmed that he was not relying on the previdasesnent submitted to the Department in
September 2000 with his protection visa applicatidre applicant explained the reasons
why he fled from Bangladesh. He states that hisigration status and livelihood in South
Africa are completely irrelevant to his claims whihi&re now under review. The applicant
stated that in his first application in Septemb@@he was ill-advised by his former
migration agent who advised him that his new claiould not be considered by the
Department and that it would be wise for him takstvith the initial claim and not to raise
new issues. Accordingly, he did not forward theieseelating to his de facto relationship and
child but he did not realise the consequence otltiild’s birth and the inter-religious
relationship until he confessed to his mother atiad the end of 2000. The applicant
confirmed that he was the father of the child aad suggested that he would undertake a
DNA test. With respect to the country informatiaoyded by the Tribunal, the applicant
states that it is not relevant because he doesatieve in marriage and the child was born
from an unmarried relationship and is regardednhaflieit child in Bangladeshi context. The
applicant referred to several decisions of the RIRdling with similar circumstances. The
applicant stated that although he is an Islamidacac and a born Muslim, after being
estranged from his culture and ritual for many gd@ now does not have faith in Islam and
he does not have any intention of asking his dfpartner and his child to convert to Islam
at any stage of their lives. He and his de factalditike to maintain the relationship
permanently and they do not believe in a marriagehvrequires some formalities and
documents.

Evidence before the fourth Tribunal

[In] January 2008 the Tribunal wrote to the appitgaursuant to s 424A of the Act and also
in compliance with its common law procedural faga@bligations inviting his comments on
the information which the Tribunal considered mayaxeason or part of the reason for
affirming the decision under review. The Tribunal sut the applicant’s immigration history,
noting that the applicant initially put forward ©tes relating to his political involvement
which he subsequently decided not to pursue. Tfiggmation was considered to be relevant
as it may indicate that the applicant had no imbendf pursuing his protection visa when he
came to Australia and that the claims made in fogegption application did not reflect his
true position in Bangladesh. The Tribunal also ddbeat the applicant did not refer to his
relationship or the birth of his child, or made atgims arising from these matters, in his
application made in September 2000 or at any tieferb 2006. The Tribunal set out certain
independent country information concerning theaalon in Bangladesh and also
concerning the current political situation.

The applicant responded [in] February 2008. Heedt#tat he fled South Africa, where he
obtained false documents in order to stay andialsoder to travel to Australia. He intended
to obtain sanctuary in Australia and applied f@ratection visa and he was advised by his
former agent that he was qualified to apply fompament visa on the basis of his skills and
that it would be faster and better. As a resultwitbdrew his application as he was confident
he could remain in Australia on the basis of hiiskEverything he claimed about his
political involvement in Bangladesh and the conseges of this involvement was true. He
stated that he did not attend the first Tribunarhrey in 2002 because his roommate called
the Tribunal on the day of the hearing and expthihe situation but the following day when
he rang, he was told that he would not have andtbaring. The applicant confirmed that he
did not wish to pursue his claims relating to haditpeal involvement with the Jatiya party as
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it is now over 16 years since he fled Bangladeshhemnever returned, there had been many
changes of government since he left and he ismgeloinvolved with politics in Bangladesh
He feared persecution when he fled but he no lofeges persecution for his political past.

The applicant stated that he told his mother ah@sutelationship with his partner and about
their child and his mother told him to stop thetieinship and to begin a new life with a
Muslim girl in Bangladesh. He told his mother abthé relationship with [Person 1] because
he was concerned that he would be forced to rétuBangladesh and hoped that she would
take a softer attitude towards his partner, paditysince she was pregnant and they would
have needed his family’s help. At that time hd s#red persecution due to his political past
but he was concerned that he would be forced twrréd Bangladesh.

The applicant confirmed that he had renewed higBaeshi passport. He has not told the
Bangladeshi authorities about his partner andild and is not required to do so as long as
he remains in Australia.

The applicant confirmed that he completed 12 yeasshooling at a Madrasa for the
purpose of getting an Islamic education. He desdribe subjects he had undertaken. Then,
against his parents’ desire, he attended [naméedele431(2)] College in Comilla which was
not a Madrasa. Because of his education at Madhasia, knowledgeable about Islam and
about fundamentalist Muslim values and attitudesstated that he is no longer a Muslim
and he does not believe in Islam. He noted hisemscwith an interpreter provided for one
of the earlier hearings.

With respect to the political situation in Bangladethe applicant stated that he was born a
Muslim but has rejected Islam and no longer bebBewepractises Islam. His partner is a
Roman Catholic and neither of them wants her tovedrto Islam. He and [Person 1] are not
legally married and their daughter was born owedlock. His family will not accept him
unless he abandons his relationship with [Pers@nd]they will not accept her and his
rejection of Islam. People in his area are awarhisfrelationship with a Christian girl and of
the child being born outside of the marriage anavbeld be seriously harmed or killed if he
were to return to [location deleted: s431(2)] arsvife and child will also be persecuted.
Further, his wife is a Chinese-Filipino and looki$edent from Bangladeshis and if they
relocate, it would be obvious to everyone thatishracially different and that their daughter
is not Bengali and that [Person 1] is not a Musliinis will be evident wherever the family
goes and that he is a lapsed Muslim while his wgifeot a Muslim. In the close-knit nature of
Bangladeshi society, people will be aware thatdnggtiter was born out of wedlock and is
not a Muslim and such a child is forbidden. He hrsdpartner will be persecuted whenever
they locate in Bangladesh Muslims in Bangladestyarerally extremely hostile to people
who have rejected them and will see the familynasilting Islam. Most of the local police
who themselves will normally be Muslims will alsetdst the applicant. He cannot expect
effective protection from the police or authoritig#de applicant states that, like the
Ahmadiyya, they would be seen as traitors of Istent persecuted.

With respect to his failure to refer to his partoerchild in his application in September 2000,
the applicant stated that he told his migratiomagéout his partner and child and the agent
did not include these details in the applicationaaese he did not consider them relevant. His
partner had left Australia and they were not mdrries partner was not an Australian citizen
or resident and at the time his fear centred arqahtical persecution.

40. The applicant requested the Tribunal to take evaddrom his partner and other witnesses.
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The applicant included a declaration from [Perspar2l [Person 3], in which they outline
the nature of the relationship between the appliaad [Person 1]. The applicant enclosed
photographs and evidence of communication betwerrahd his partner. The applicant also
provided a declaration from his former migratiomagwho confirmed that the applicant did
inform him of his relationship with [Person 1] aofther pregnancy and also that the
applicant spoke about his fear that his family wioubt accept his inter-religious relationship.
He stated that he did not realise that such a@ekttip would be a possible reasons for a
Convention based fear of persecution and did redtidte details of the relationship in the
application. The applicant also included a letiapprtedly from the Imam of the [suburb
deleted: s431(2)] Mosque. It stated that if a peidoes not follow the religious and does not
act upon the religious system of any religion,s1badly ignored in society by others who
follow the religion. The people in Bangladesh ageystrict in their religion, either Muslim

or Christian or Hindus or Buddhist and a person atmanged his religion or does not follow
the religion cannot live in society in Banglade§here is no proper system in Bangladesh to
give a person effective protection. If the persas an illegitimate child, he always will be in
depression by the harm of people [sic] and theheb&ino choice except suicide.

[In] February 2008 the Tribunal gave the applicafarther letter inviting his comments on
independent country information which the Tribuoahsidered may be relevant to his
application. The applicant provided his responegfebruary 2008. The applicant reiterated
that he left Bangladesh a long time ago and wdsmger pursuing his claims relating to his
political involvement in this country. He statectlme was not married but in a de facto
relationship with his partner and that neither bems partner wanted for his partner to
convert to Islam. With respect to internal relocathe stated that his partner and child, who
was born out of wedlock, looked different. Withpest to external relocation, he stated that
the law of the Philippines, referred to by the Tnhl, related to marital and not de facto
relationships. He also stated that he was no loadpmliever in Islam.

Theapplicant appeared before the Tribunal [in] Febr2Zf08 to give evidence and present
arguments. The Tribunal also received oral evidérma the applicant’s partner. The
applicant had nominated other witnesses but tHaufel did not consider it necessary to take
evidence from them.

The applicant confirmed his immigration history sat above. He said that he withdrew his
first protection visa application because his agelvised him that he could apply for a
skilled visa and he was advised to withdraw theqmtion visa application as he could not
have two applications simultaneously. The applicamfirmed that he reapplied for the
protection visa in September 2000. He said thdteatime he spoke to his adviser who told
him that since he applied on the basis of theipalisituation, it would be better not to
mention his partner. The Tribunal asked the apptiedny he had not mentioned his de facto
relationship on the application. He said that he kis migration agent. The Tribunal noted
that it was not referring to the applicant’s clajriost to the question on the application form
regarding the applicant’'s marital status. He saad be told his agent about his relationship
but the agent did not put it in.

The applicant confirmed that his de facto relatpsommenced at the end of 1999. He said
that they started living together in September 1899 [Person 1] left the country in January
2000. The Tribunal invited the applicant to desefiis relationship with [Person 1] from
January 2000 to the present. The applicant pres@ntember of telephone bills indicating
his calls made to the Philippines, cards, lettashotographs of his family. He said that
they always speak on the phone and he sends mideesaid that he had already presented
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some evidence of transfers and sometimes he semksynwith friends. He used to send
money every month but because his partner is wgrlksne told him that she was getting
money and that he should save his money and hesapnds about $350 or $400 every two
months. On the last occasion he sent $2000 withrgte. This money is used to buy clothes
for his daughter. He said that they speak on tlom@lhree to four times a week.

The Tribunal asked the applicant if he had considédiwving in the Philippines. He said that

he did not. He has been in Australia for many yaadswhat would he do there? Also, they
are not married. The applicant said that he dicknotv if he could stay there and he does not
even know if he could get the visa as he did nktfase could get the visa. The Tribunal
asked the applicant if he wanted to stay with #reily in the Philippines. He said he did not
know if he could stay there and if he could notwwmeild have to return to his country and
then he may not see his partner and daughter alive.

The Tribunal asked the applicant why he thoughtvbeld have to go to his country if he
were to go to the Philippines. The applicant shat it was difficult to explain that. The
Tribunal noted its concern that the applicant heeinbin a relationship for close to ten years
but had not made any effort to see his partnehibd.cThe applicant said that he wanted to
go there but he could not return to Australia; &erot live there. The Tribunal asked the
applicant why he thought he could not live in th#iPpines He said he did not know if he
would be allowed to stay there. The Tribunal ndtexdt he said that he had not made any
inquiries about it. The applicant said that he sptakhis partner. The Tribunal asked him if
he had spoken to the Philippines embassy. He kaiche had not. The Tribunal again noted
that he had not made any inquiries about remaiiminige Philippines The Tribunal asked the
applicant if [Person 1] had made any inquiries &lsoming to Australia. He said he did not
The Tribunal noted that the fact that he was heag imdicate that [Person 1] may have at
least made some inquires about coming to Austrdkesaid that they did not. He then said
that she could not apply for five years becausensigedetained before. The Tribunal pointed
out that it was not the case. He said that heleslonot made any inquiries about his partner
coming to Australia. The Tribunal pointed out tfRa¢rson 1] appeared to have good
gualifications and spoke English and may have hgaoloa opportunity to come to Australia,
but despite that no inquiries had been made. Hktkat he already applied for the protection
visa. When he talked to her, he never asked hey to come here.

The Tribunal noted that, given that he and [Pefddmave not been with each other for eight
years and have not taken any steps to be togatbdedaspite the financial support and
communication between the parties, it seemed tiegtlhad no intention to travel to
Bangladesh together if the applicant had to retoifdangladesh. The applicant said that they
love each other and want to be together. The Tabagain pointed out that this was not
apparent from their conduct. He said that maybersde but did not tell him. He said that he
applied for the protection visa and that is whyditenot ask her to apply. The Tribunal noted
that there was no connection between his protegigmand [Person 1]'s application.

The Tribunal noted that part of the applicant’sralavas based on [Person 1] and his child
travelling to Bangladesh but it was not apparemtiftheir conduct that they would travel
with him to Bangladesh. The Tribunal invited thelkgant's comments on this issue. He said
that he cannot take them to Bangladesh, they cdimedhere together. The Tribunal asked
the applicant what would happen if he did not betgrotection visa. He said that he did not
know, they have not thought about it. If he dodstige protection visa, he will sponsor his
partner and child the next day.
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The Tribunal asked the applicant when he mentidnedelationship and child to his family

in Bangladesh. He said that after his applicat@miigration was rejected, in about July
2000. His mother told him that he could not comBangladesh and could not bring his
partner to Bangladesh The Tribunal asked the agqtli@bout the nature of his contact with
Bangladesh in recent years. He said that he soregtialls his mother every few months and
asks her if she needs any help. He does not speakybody else from his family but he
speaks to a friend every three to six months. ktethat these are the only two people he
speaks to Bangladesh. The Tribunal noted thapire@ous hearing the applicant stated that
he had no contact with his family in Bangladesltsi2003. He said that he speaks to his
mother as she is old. He said since 2000 that Be dot speak to the family but he speaks to
his mother, he re-established contact with helm@aend of last year. He said that for two or
three years he had not contacted his family bugmg he started to contact his mother. The
applicant could not state his mother’s or frien@lephone number. The Tribunal pointed out
that his phone bills which he presented to theuiréh show a lot of phone calls to
Bangladesh He said that he shares the phone wititalmate and these may be his flatmate’s
calls.

The Tribunal asked the applicant what would happke were to return to Bangladesh. He
said that he cannot return to Bangladesh becausenoé a Muslim and his partner is not a
Muslim, she is a Christian and they are not marrigae Tribunal asked the applicant why he
objected to marriage. He said that they have bearrelationship for almost nine years and
already have a child. He does not believe in mgeridhe Tribunal pointed out that he comes
from a strict society which supports marriage. Thieunal asked the applicant why he did
not believe in marriage. He said that there wapaint in marriage, they are already in a
relationship. He said that he would not marry tager. The Tribunal asked the applicant if
they would consider marriage if his partner camAustralia. He said that if she were to
come to Australia, they would think about it. Thabtinal noted that saying that they would
think about it was different to him saying thatdigected to marriage. He said that he does
not believe in marriage but they would think abibuthe Tribunal asked him if his partner
wanted to get married. He said that she did not. Tiibunal noted that as a Catholic, she
may also support marriage. He said that last theg tiscussed marriage, she said ‘what
for?’ They already have a child and want more c¢kihdand do not need to marry for that.

The applicant stated that he did not have any a#lationships since [Person 1] left in 2000
and that she has not had any other relationships.

The Tribunal again asked the applicant what woualdpen if he had to return to Bangladesh.
He said that he cannot go and stay there. If he goBangladesh, they would see him and
his partner and his daughter, who look ChineseyTéak different and they would find out
who they are. They are not practising Muslims. Tiwewld find out who they are and they
would find out that they are not married. Therd W problems, his daughter may be
kidnapped. It is not only Muslim people who objexte facto relationships but also the
Hindu people.

The Tribunal asked the applicant about the pergathe fears as a non-practising Muslim.
He said that he no longer practises or believéslam. He rejected Islam because he no
longer believes in it. Even before he came to Alisirhe learned about Muslims and how
they behave and treat others. He said that headidngage in any religious activities after
coming to Australia. The Tribunal asked the applideow he obtained the statement from
the Imam of the [suburb deleted: s431(2)] Mosqugckvhe presented to the Tribunal. He
said that a friend of his obtained that statemenhim. The applicant’s representative
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pointed out that the Imam was asked some questiothéie provided a statement in response
to these. The applicant said that the Imam was Bamgladesh but he could not state how
long he has lived in Australia.

The Tribunal referred to the country informationen to the applicant previously and invited
the applicant’s comments. He said that he haddrpeovided comments in writing. The
Tribunal asked the applicant why he thought théadto relationships were treated

differently if inter-religious and inter-racial mages were recognised under the law. He said
that they were not married but they wanted to together. His daughter was also born out of
wedlock. They cannot live there together.

The Tribunal asked the applicant whether peoplegeise his relationship and the fact that
he is not a practising Muslim if he were to rettorBangladesh. He said that they will see
him with his partner and daughter and will find @autether or not he is a Muslim. The
Tribunal asked the applicant about the Hindu andsGan communities and whether their
treatment of the applicant may be different. Hel $laat they will find out that he is a Muslim
and that his partner is a Christian and they vell the same questions. The Tribunal asked
the applicant how he will be recognised as a nattming Muslim and how he will be
treated by Muslims and non-Muslims. He said thafpte go and pray in the mosques but he
will not go and pray and they will find out. TheiBunal asked the applicant how he would
be treated by non-Muslims, for example Christiansliodus. He said that there were not
many Hindus and Christians. He said that the Hiwdllgo to pray in a Temple and
Muslims pray in a Mosque but he cannot go anywhere.

The representative submitted to the Tribunal furtoeintry information about the situation

in Bangladesh. He also noted that the inter-raligilegislation provides that the marriages

are possible only if one of the parties declaras ttey are not religious and if the applicant
had to declare that he was not a Muslim, he woalthla lot of trouble.

The Tribunal asked the applicant to describe whestbpped believing in Islam He said that
when he was in Madrasa, he studied the Koran anlidught it was not true and he stopped
practising. He said that while he was studyinghae to attend the mosque and wear the
special clothes. He did not want to stay in the Mad but his family forced him. He could
not tell his family that he did not believe in Isliaso he ran away from the Madrasa. He
stayed with his uncle for two years. His uncle &attler told him that he should become an
imam and study at the Madrasa. He decided to ray #wem the family and he went to
South Africa His father had a heart attack andgussvay and his uncle blamed him for it.
He was in South Africa for two years but it waschar live there, there was a lot of violence.
He got help from someone to get the passport. HéhgoAustralian visa but he decided to
return to Bangladesh. The situation there hadmptaved, he still had problems and he left.
He said that he spent about six weeks to two mantBsangladesh.

The applicant confirmed that after he left the Mesdy, he did not go to the mosque and did
not continue his religious education. The applicad that he went to South Africa in 1992
and that he finished his studies at the Madrad®#9. The Tribunal asked the applicant how
he managed to live in Bangladesh between 1989 @92 While being a non-practising
Muslim. He said that he used to go the mosque ways. He had to go to the Mosque on
Fridays because his family were a religious fanbiyt he did not go as often. The applicant
said that because he did go to the mosque butsnaften as he should, he was considered to
be a non-practising Muslim. The Tribunal asked ihy it took him more than three yeas to
leave the country. He said that he did not havéditfaecial support. The Tribunal asked him
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if he received the financial support from his famithile he was in South Africa He said that
he did receive support from his mother. The Trib@s&ked him why his mother was not
willing to support him to leave the county for targears if he was in danger as a non-
practising Muslim, if she was willing to supportrhin South Africa. He said that his mother
knew that it would happen but she had kept quieabge of his father and uncle.

The Tribunal noted its concern that the applicamained in the country as a non-practising
Muslim for three years after 1989. He said thaattended the mosque three times a day
every day after 1989 because the Muslims werengadlach other to prayer. The Tribunal
noted that the applicant first said that he wasatiending religious activities at all, then he
stated that he was attending on Fridays and hesthidrthat he was attending three times a
day every day. The Tribunal noted that the apptiedso said initially that he had a limited
involvement with religion and that he was a nonepsing Muslim in 1989, which is

different to his later evidence. The applicant shat he stopped completely in 1994. After
1989 he used to go to the mosque three times autayot five times. The Tribunal asked
him if he was practising Islam in South Africa. Bd that he was not. The Tribunal noted
that he went to South Africa in 1992 and not in4.88t he said that he stopped practising in
1994. He said that he stopped practising in 1992. Tiribunal noted that the applicant gave
very confused evidence about his practise of Islachthat may cause the Tribunal to find
that he was not being honest in his evidence. Ppécant said that he was being honest. He
left the country because of the pressure from #rergs and also because of the political
pressure.

The applicant said that when he met his partnerkslew from his name that he was a
Muslim but she said that she did not see him gtongray or to the Mosque and he told her
that he did not believe in it.

The Tribunal asked the applicant why his passpmgsdot mention that he has a child. He
said that if he did mention his child, he would @& mention the relationship and the
daughter and to provide a birth certificate andlidenot want to tell them.

At the request of the applicant’s advisor, the tinial asked the applicant if his partner or
child would travel with him to Bangladesh if he htadeturn to Bangladesh He said that his
partner does not want to travel to Bangladesh secdus a Muslim country. He said that he
would not go without his partner. He also said thae had to return, they would have the
same problem.

The Tribunal noted that it did not think it was assary to take evidence from the witnesses
as they provided statements and the Tribunal amdtibunal accepted that the applicant had
contact with his partner and sent money to hehbdtto consider whether his partner would

travel to Bangladesh with the applicant if he hadeturn to Bangladesh.

The Tribunal took evidence from the applicant’stpar. [Person 1]. She said that their
relationship started about nine years ago. Shetkaidhey are in constant communication
and the applicant speaks to their daughter. Tisecentinuous support from him. He sends
money every month for her daughter’s schooling. Thibunal asked if she had made any
inquiries about coming to Australia since 2000. S&iel that she had not because she is
waiting for him to come to the Philippines. Thebitnhal asked if the applicant intended to
travel to the Philippines She said that she isestdrthey are there together because of their
different nationalities and different beliefs, shecared that people will not like him. The
Tribunal asked why she was waiting for the appli¢argo to Philippines if she was scared of
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him doing so. She said that the applicant couldecbat he cannot stay for long. The

Tribunal asked why she made no inquiries about ngro Australia. She said that she did
make inquiries about the points system and madmkme assessment but she was told that
her points were not enough. She said that thisalvast two years ago. The Tribunal asked if
she had taken any other steps to be with her pahe said that she wanted to get more
experience, she was told that she had to be enployet least five years. The Tribunal
asked why the applicant did not know about the imegishe made about coming to Australia
She said that she did not tell him because shadtithink it necessary, as she could not get it
anyway. The Tribunal noted that it was strange tinay spent eight years apart and did not
take many steps about being together, but whemstae inquiries about coming to

Australia, she did not tell her partner. She shal he may get too excited and depressed and
as she failed, she did not tell him.

The Tribunal asked what would happen to the relatip if the applicant had to return to
Bangladesh. She said that he thought he couldmsbdecause of the cultural differences.
She said that the relationship will go on and shktravel with him. She intends to go with
him if he has to return. The Tribunal asked if blad tried coming to Australia, to be with her
partner, for example as a tourist. She said thaa# hard to get a tourist visa, she was
thinking about it but it is very hard. There are taany requirements and she did not apply.
The Tribunal asked if she had made any inquiriegitvhat she will need if the applicant
had to return to Bangladesh. She said that shealidrhe Tribunal asked her why she said
that she intended to travel with him to Bangladéshe had not made any inquiries. She said
that if he goes, she will go with him.

The Tribunal outlined its concerns to the applicamd invited the applicant’s comments with
respect to these issues. The Tribunal noted tlegtdities had been apart for eight years and
have made little, if any, attempts to be togetie Tribunal stated they had also made very
few inquiries about the applicant travelling to #alippines or his partner coming to
Australia (and while [Person 1] appears to haveersane inquiries, the applicant was
unaware of these) or about travelling to Bangladegbther. The Tribunal stated that this
may cause it to find that the applicant’s partet ehild will not be travelling to Bangladesh
if he had to return to Bangladesh and this maycaffee applicant’s claims. The Tribunal
noted that the applicant gave very confused evigl@bout when he became a non-practising
Muslim. He stated initially that it was when heigined school, then he said that he went to
the mosque once on Fridays and he then stated thas three times, he also referred to
1992 and 1994 as the time when he stopped pragtisive Tribunal stated this may cause it
to question his evidence and, if he did becomemapractising Muslim, to question why he
remained in Bangladesh for three years after fa. Tribunal stated this may affect the
findings about the applicant’s religious involverhenthe future. The Tribunal stated it must
consider whether it may be reasonable for the eapiito relocate within Bangladesh and the
Tribunal referred to the country information prexsty provided to him.

With respect to the first issue, the applicant shad he did not want to take his family to
Bangladesh because they would be harmed. The Hilexplained that the issue before it
was not whether the applicant wanted to take mslyeto Bangladesh and, if they were not
to come with him, the Tribunal asked the appliaghhe would still suffer harm as a result of
his relationship. He said that they would still kindHe said that his mother knows. The
Tribunal asked him how the others will know. Hedsthiat he does not want to return to
Bangladesh and he does not know what will happeause of the politics. The Tribunal
asked the applicant if he was now pursuing hisr@aielating to his political involvement.
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He said that he was not. He said that he had beémw/for his partner for nine years and
they had been waiting for a better life. He saat tie did not want to return to Bangladesh.

With respect to the Tribunal’'s second concern thatapplicant had given inconsistent
answers about his religious involvement, which roayse the Tribunal to find that he was
not being honest, the applicant said that he stpp&ctising when he left the country. The
applicant said that he had no other comments. ppkcant’s representative noted that the
applicant may not have understood the Tribunalasstjan ‘when did you become a non-
practising Muslim” and who was to determine thdte Tepresentative pointed out that the
applicant may have responded with respect to hnilys expectations, as his family insisted
that he become an imam, for example, and he wagestigg that his family perceived him as
being a non-practising Muslim. The Tribunal notedttit was the applicant’s claim and he
may be expected to know what the term ‘non-prawisdfiuslim’ meant and, further, he failed
to provide the explanation offered by the represtird in response to Tribunal’s questions.

With respect to internal relocation, the applicsait that no matter where he goes, they will
find out the race as his partner and child lookedént. If he returns but does not attend a
mosque, they will find out. When they see him arsdgartner and daughter, they will find
out who they are.

[In] February 2008 the Tribunal received a furteebmission from the review applicant’s
representative. The representative noted thatghkcant made it clear that his partner and
child were likely to be seriously harmed or killédhey live in Bangladesh with him and had
provided compelling evidence of this. If the apafitwas unable to live in Bangladesh with
his partner and child, this will impose permaneagagation of the applicant from his spouse
and child. The representative referred to the RevExplanatory Memorandum to the
Migration Legislation Amendment Bill (No 6) 2001hieh introduced s 91R, which
emphasised that the examples of serious harm ve¢mexhaustive and that the serious harm
test does not include serious mental harm. Theesepitative referred to Justice Tamberlin’s
reasoning iNNBCY v MIMIA(2004) 83 ALD 518 at [25] which suggests that peusion or
serious harm to a person could arise from a theeatperson’s family and to those the person
is strongly attached to by bonds of kinship, Idwendship or commitment. It is stated that
the applicant cannot have his family with him imBedesh because of the threat of serious
harm both to him and to them. The representatise i@fers to the comments of Justice
McHugh inMIMA v Haji Ibrahim(2000) 204 CLR 1 at [55} relating to what may ciitose
persecution. It is stated that the applicant cabeatxpected to tolerate permanent separation
from his spouse and child and that his circumstahese also to be considered cumulatively.

The representative submitted that the applicandisa practising Muslim and [Person 2]'s
declaration, which was provided to the Tribunatoumnts [Person 2]'s conversation with the
applicant in which the applicant stated that hesdus believe in Islam and does not follow it
in any way and it is clear that [Person 2], whowsdhe applicant well, believes the
applicant not to be a practising Muslim. In additio ceasing to be a Muslim, the applicant
has broken other ‘tenets’ of Islam. He had a sesalationship with a woman to whom he is
not married and had a child out of wedlock. Hisipar does not wish to convert to Islam and
he does not wish her to convert. There is a remhoch that the applicant’s transgressions,
individually or cumulatively, against Islam willsalt in his persecution if he is forced to
return to Bangladesh and he will be persecuted g\es spouse and child do not join him in
Bangladesh and even if he is able to relocate wiBaingladesh. The representative refers to
the country information about murders and violeoggeople believed to be un-Islamic by
militant Islamist organisations and the informatiodicates that there is an increase in
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intolerant Islamic fundamentalism in Bangladesh mnadkes it clear that the applicant cannot
expect effective protection from the police or awities. The representative referred to
S395/2002 v MIMA2203) HCA 71 as to whether the applicant caniberéet about his lack
of belief in Islam and/or his family circumstances.

Following the hearing, the Tribunal sought advieef DFAT concerning the situation in
Bangladesh of those who no longer practice thégiom. The Tribunal received advice from
DFAT on 8 April 2008 (DFAT Report 803) and the ambris cited below. [In] April 2008 the
Tribunal wrote to the applicant in compliance withprocedural fairness obligations to seek
his comments on the information contained in tlpore

The applicant replied [in] April 2008 through hepresentative. The representative noted that
the DFAT report quoted in the Tribunal’'s correspameck relies on the US State Department
International Religious Freedom Report 2007. Theasentative noted that it is not
surprising that DFAT did not find any documentataiout violence in Bangladesh against
an atheist or non-believer, given the extremeyafitatheists or non-believers and, as the US
State Department Report confirms, the 2003 sureafirens that religion was the first choice
by a non-citizen for self-identification and atheisvas extremely rare. The representative
submitted that in that situation of rarity, theldae by the post to find relevant documentation
is not sufficient or reasonable basis for conclgdimat there is no real chance that atheists or
non-believers will be persecuted. The DFAT repokin@wledged occasional reports of
violence against religious minorities and it is fastciful to suggest that a non-believer would
be subjected to violence from Islamic groups. TigeSdate Department report confirmed that
the applicant, his partner and his child face éwell of persecution that will go beyond social
alienation. The representative quoted from the t#sePDepartment International Freedom
Report. He stated that the applicant could notHagacterised merely as a non-believer living
in a de facto relationship but that he is an apestae has a mixed de facto relationship with
a Chinese — Filipino woman who is a Catholic ana fiather if an illegitimate child and these
factors should be considered cumulatively in assggbe chance that the applicant, his
partner and their child would be persecuted. TheSt#se Department report confirmed the
risk of persecution in the form of extra judicialrpshment for moral transgressions. The
representative also referred to the informatiomfidr Kazi Nurul Islam, quoted in the
Tribunal’s correspondence [in] February 2008. Kteted that it is not a matter of the
applicant, his spouse and child not making their-adherence to Islam or their
circumstances an issue for those around them. Anyadherence to the societal norms for
Muslims and for a Muslim family, including normsyagding dress, behaviour, attendance at
mosque and prayers will identify the applicant,dpsuse and child as not being proper
Muslims. The representative also referred to thsaring in S395/2002. He quoted from the
DFAT report which stated that Bangladesh is a cwagiee country although the younger
generation tends to be more liberal. He statedithéew of the situation as described in the
US State Department report, some degree of acaaptdriberal norms by some sections of
the population did not eliminate the real chancpaytecution faced by the applicant, his
partner and child.

Evidence to the fifth Tribunal

The applicant submitted additional evidence in suppf his application, including a
submission, recent photos of his de facto partndrtaeir daughter, copies of letters the
applicant’s de facto sent him from when she rettoethe Philippines in 2000, notes written
by the applicant’s daughter and an IELTS testlierdpplicant’s de facto. The submission is
as follows:



1. A letter [Letter # 1] with scribble from my gnilaughter lives with my de
facto in the Philippines Also enclosed the envelapech came by hand with
my de-facto's aunt in Australia.

2. A colored photograph of my daughter [Photo #th her mother following

a graduation ceremony in her school. My daughtboiding her Certificate
of Recognition showing her name clearly bearingsomname “[name]’

3. A colored photograph of my daughter [Photo #ig}jing her school
graduation parade in 2008.

4. A letter (Letter # 2] from my daughter thankimg for the money | sent for
her enrolment in the school and a few words exprgdger dream meeting
her father whom she never saw. The letter cameetalong with her
mother's document that was sent to me by EMS.

5. Original 7 copies bank transactions of the reamite to my daughter and the
de-facto in the Philippines.

6. Copy of my daughter's recent progress repon tiee school which she has
been sending me always and keeping me update stunies there.

7. Certified copy of my daughter's birth certifieassued by the respective
authority in the Philippines. The certificate belaoth her parents name.

8. Copy of the IELTS report of my de-facto. Shefeathe test last year with a
view to apply for migration to Australia on skillggound as a registered
nurse. Her IELTS score does not meet the requéneel which should be
individually 7 for migration purpose. She has badending for many years
to to reunite with me, on her own accord, and bdagchild along with her.
However, the Tribunal must be aware that thereawasindatory banned for
5 years for her to reenter in to Australia becaufdeer previous unlawful
status here. This was also an issue for my de-famttto approach the
Australian consulate there in those years and sbe khat she will never be
granted even a tourist visa if she would have taeer that ban. | hope the
Hon. Tribunal would realize our situation.

| also refer to all the materials that were forveatdo three previous tribunals in
relation to the evidence of my ongoing relationshith my de-facto [name] and our
only child [name]. | hope the Hon. Tribunal woulttapt that our relationship is
genuine and ongoing and we are strongly commitiexit common interest. The
Hon. Tribunal would accept that we are close arldving relationship. The reality is
that our current separation is not permanent; wesinply the victims of the
circumstance. | have submitted enormous numbeoafiments and information to
the Tribunal in relation to our continuous relasbip. However, | will be able to
provide further materials, e.g. DNA test reportof daughter and information to the
tribunal if it is required.

I would like to reiterate that I relied on the foling claims for a protection visa
before the last tribunals, my well founded feapefsecution if | was to return to
Bangladesh based on:

. | am an apostate, having previously been a miagtiMuslim and Islamic
academic in Bangladesh.



. I am not being married to my de-facto and hadrahild out of marriage
which is an unforgivable sin in a predominantly Mmscountry Bangladesh.

. The persecutory harm which would be suffered lyyderfacto and our only
child as a result of the ill treatment by the relig fanatics, based on the
perception by the majority in Bangladesh that:

0 My de-facto and my daughter are Chinese lookingteertte racially
distinct from and do not belong to the majority

o0 My de-facto and | are not married and have a child

0 My de-facto's different religion (R.C) to that intpd to me, namely
Islam or apostasy.

My de-facto and | are still looking forward to rétewherever it is safe in this world.
I have earlier mentioned why | would not be abléwe unharmed in Bangladesh if |
were to take my daughter and my partner theresd lahve expressed my concern, to
the Tribunal, not to approach the Philippines erap@s Australia. It was my fear

that the respective authority of the embassy waoldyrant me a visa to live there
permanently because of my emigrational status dwegdemy non-marital relationship
with my de facto.

The Tribunal must be aware of the conditions thatséipulated in my current and
previous bridging visas where one of those doesltmiy me to travel outside
Australia. This means | locked myself in Austrdba uncertain period of time. This
“Condition' was always clearly mentioned in all mierim visas since the first one
granted in 1994. If | would voluntarily travel oigte Australia then | would not be
able to reenter again. So intending to migrat&éoRhilippines is not be a viable
option for me and in worse situation there willreoption for me but to go back to
my country of nationality, Bangladesh, where | @ want to go without my
daughter and de-facto.

In all my written and oral submission, to the Horibunal, | have explicitly
described the reasons for me not to dare to takde¥facto and daughter to
Bangladesh. Therefore it was pointless for me c@msig in discussing with
Bangladeshi High Commission here or made enquaittsany officials about the
requirements for my de-facto and my daughter taialresidence for them in
Bangladesh. | hope the Hon. Tribunal would reatigesituation and would accept
that my desire to remain in Australia is only foe tsake of my family and their
welfare. | am fully committed to living a life totfeer with my de-facto and our
daughter.

| have earlier stated that | am no longer a Muslitd | do not believe in Islam. The
Hon. Tribunal may have in their record that eaiiieevery occasion | have asked for
an interpreter who is not Muslim and who is notam@adeshi background as | do
not want to be further embarrassed in Bangladeglataate community in Sydney.

In my earlier submissions | also have stated, édfttibunal, that my parents' family,
in Bangladesh, will not accept me unless | abamdgmelationship with my de-facto.
Which is absolutely unthinkable for me as | dowanted to see my daughter being
raised without her mother. The fanatic and the &ading Muslims will not accept
my rejection of Islam. The people in my area ar& aware of my relationship with a
Christian girl and our child outside marriage. llwertainly be seriously harmed,



even killed if I go back to my home town. My wifadathe child will also be
similarly persecuted.

Internal relocation for my de-facto and my daughteuld not be a viable option in
Bangladesh as they looked racially different. Tfareepeople would immediately
single out them in the society regardless of thesithe of the population there, It will
also become very evident that my partner is noualivh. Muslims in Bangladesh are
generally extremely hostile to people who are agiesiThey will see me, my partner
and our child as insulting Islam. The majority oifils in the police force who
themselves will normally be Muslims will similarjetest me. | can not expect
effective protection from the police or authorities

Given the particular circumstances in my casermaterelocation is not an option for
anyone like me in Bangladesh It ignores the realitBangladesh Although there are
155 millions people in the country but it is geq@really very small. Word would
soon spread of my return and living with my farmdlyywhere in Bangladesh.
Furthermore, | am not a single person and this evextend the ease of our
identification. It is simply inappropriate to compahe situation in Bangladesh with
the situation in Australia, where it is not unconmior a person to live for a
considerable period of time without even knowing idhentity of one's neighbor.
Having regard to the importance of the family imB&deshi society and as noted by
[name] in her comments to Immigration officers iprih 1993, internal relocation for
my family and me would clearly not be a viable optiifName] has commented that
"People in Bangladesh do not generally migraterastdbie country except on
marriage or when sent to different places for eymplent." The presence of an
outsider would immediately create interest, esplgaiace it is established that | am
maintaining an inter-religious relationship and daughter was born out of the
marriage. A child out of wedlock is forbidden inriggadesh.

The Hon. Tribunal must be aware of 2008 Human sighport, about Bangladesh,
assessed and prepared by the U.S Department ef Stparticular piece of report is
always remained unchanged for many years whichntigcagain stated that:

"Although the government was secular, religion sthime platforms of certain
political parties. Discrimination against membefsadigious minorities existed at
both the governmental and societal levels, andicels minorities were
disadvantaged in practice in such areas as aczgssérnment jobs, political office,
and justice. - - - - Religious minorities were digantaged in seeking government
jobs and political office. Selection boards for govment services often lacked
minority group representation.”

| again refer to a series of Bangladeshi protectiea applications that were set aside
by the Refugee Review Tribunal. The Hon. Tribured made some valuable
comments in deciding those applications and a @eture of human rights, in
relation to inter-religious marriage, has refledretheir decisions. The file numbers
are: (RRT Ref # N05/52321), (RRT Ref # NO5/5232RRT Ref # N04/48131),

(RRT Ref # N99/30814) and (RRT Ref # N94103929).

I would like to remind the Hon. Tribunal that thdubgam an Islamic academic and a
born Muslim after this many years estranged fromomm culture and ritual now | do
not have faith in Islam, | do not have any intemtid asking my de facto partner and
my only child to convert in to Islam either. My theto and | both would like to
maintain our relationship permanently like thousaather Australian as de facto and
we do not believe in a marriage which requires g§imspme formalities and produces
some documents only.
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| request the Hon. Tribunal to give a fresh lookrp claim and review the matter
completely in Bangladeshi context.

I have provided the Hon. Tribunal all relevant gadsible materials, which are
available with me, in connection with my conventlmased claim. However, if there
any other avenues the Tribunal would like to peplease advice me.

In conclusion | would like to state that | alsoltive the rights, like million other in
this world, to walk about the streets conduct mgibess or employment; look after
my family without having to constantly look behir all the time.

I hope you can see your way to processing my agipdic in the quickest possible
time so giving my family and me peace of mind. | #x@nking you in anticipation.

Theapplicant appeared before the Tribunal [in] Jun@22® give evidence and present
arguments. When asked why he fears returning tglBdesh now, the applicant said he has
been in a de facto relationship [Person 1], whe @Gatholic, since 1999 and they have child
together. Although he told he agent originally @idais relationship with [Person 1], he did
not include the details of the relationship. Thigioal claim related to political persecution,
which he no longer claims. The applicant said Wagén he spoke to his mother about
brining [Person 1] to Bangladesh to live with hghe told him it would not be possible. She
said he could come alone but not with [Person 1$ Was in February/March/April. When
he said she was pregnant, his mother said she woukllt the rest of the family. She said it
was not possible because he is Muslim and studiadMadrasa. She said he could return to
Bangladesh but without [Person 1] The applicaidt ba told his lawyer about it and asked
him to include it in the information to the Depaem. He then had no contact with his
mother until recently when she became ill. He $&dknows the situation in Bangladesh and
is very worried about what would happen if he tfl&rson 1] and his daughter there.

The applicant set out how he and [Person 1] caniegddogether and commenced a de facto
relationship. He provided detail about the day$Be 1]was detained and what happened to
arrange for her departure. He said he thoughtdsima committed relationship with
[Person 1] before she left. He said [Person 1] weag nice and loving towards him. He said
they discussed that he was no longer a practisingliM. He confirmed that he continued to
pray whilst in Bangladesh when he had to do so.eMésked about identifying himself as a
Muslim, the applicant said he would describe hifnggla non-practising Muslim. The
applicant said he could return to Bangladesh beggarre would be applied. He would also
be taunted about [Person 1] and his daughter. appkcant said he had thought about going
to the Philippines but knew the Department woultigiee him a visa to return. He said he
did not think he would be able to remain in theliBpines. [Person 1] had enquired about
coming to Australia but had not told him when itsweot successful.

The Tribunal noted that the website for the Burebimmigration, Philippines indicated he
would not able to remain in the Philippines unlessvas married. When asked why they did
not marry, the applicant said he does not believearriage. When asked about the contact
with [Person 1], the applicant said he goes tchttrae of [Person 1]'s aunt and uncle about
once a fortnight and they are able to see anddadke another using a webcam. He said that
sometimes he and [Person 1] talk every day buirastit is only for a minute or two to

check that everything is ok. He tries to speakisodaughter every day. The last time they
spoke using the webcam they spoke for an hour dradfa The applicant talked in detail

about his daughter and her interests. He explahedikes drawing and playing on the
computer. He talked about his daughter’s schodltha teaching. They have both paid for
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the school in the past but now that [Person 1]de&s working, she said not to send money.
He and [Person 1] have talked about not seeingnather for so long and with him not
having seen his daughter. [Person 1] is to sitthén IELTS test and is aiming for the
required score to apply for a visa to Australiae 8fought she could not make an application
until after the 5 years from her deportation hagpséd. She then made enquiries about
Australia and other countries such as the Unitedyflom.

The Tribunal took evidence from [Person 1]'s unfiRerson 2], who said he had known
about the relationship between the applicant aachigice from the beginning. He described
the relationship as strong and told the Tribunalualthe applicant communicating with
[Person 1] and his daughter through his webcamsditkthat he thought the relationship in
2000 was strong and he has been in the Philippnedout 7 occasions since then taking
presents from the applicant. He said he thouggit telationship is very strong. They keep
in constant contact. He said he thought theitigeiahip was like a marriage. He was aware
his niece was trying to return to Australia but Beglish was a problem. He said he had
seen them communicating and considered them todseey strong relationship and that the
applicant had a very good relationship with hisgtder.

The Tribunal was unsuccessful in taking evidenoaffPerson 1] and adjourned to do so
[in] July 2009 [Person 1] described how her relaginp with the applicant developed from
when they first met. She said they fell in lovel &er family in Australia were happy for
them. She said they moved in together about almamiwo after they met. She described
having to leave Australia in January 2000. She aedsained for 2 or 3 days with the
applicant visiting her everyday and then arrandgaordher release. When asked whether they
discussed their future before she left Austrah&, said they had. She said the applicant said
that after he was successful with his visa appboahe would sponsor her to return to
Australia. She explained that she found out sheepragnant about 3 months after she left
Australia. She said they were very happy becawsghad wanted a child. She explained
they keep in constant contact by phone and letter speaks to their daughter and knows
everything about her. She confirmed their daugtdesiders the applicant to be her father.
Her daughter misses him very much and wants thisee She explained that she tried to
achieve the required score in an IELTS to returAustralia. [Person 1] explained that she
was told when she left she would not be able tarnetio Australia for 5 years and so in 2004
she looked for opportunities to come to Australéhe sat the IELTS test but did not achieve
the required score. She then tried again 2 ya#es &nd then 2 years later. She said she
needs a score of 7 on each component. She confshehad sought information about
migrating to Canada from the Canadian Embassy hetwvghe explained the situation, she
found it was not possible. She confirmed it isinéention to live with the applicant
permanently when possible. She said she couldpwtsor the applicant to travel to the
Philippines because they are not married. Sherooed they had discussed marriage but
neither thought it was anything more than a pidgeaper. She confirmed the applicant is a
non-practising Muslim and she is a practising CithdShe is raising her daughter as a
Catholic and she has been baptised.

Information from other sources

The available information indicates that de faatccommon-law’ relationships are
considered socially unacceptable in Bangladesh;anned couples attempting to live
together would face immense familial pressure torynar at worst face ostracism and/or be
subjected to physical abuse. No available legaregice indicates that couples in ‘common-
law relationships’ could face prosecution, thougle source notes that certain displays of
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affection constitute a public offence in Bangladd’aported incidents of women being
publicly flogged and/or killed for having sexualatons outside of marriage exist in rural
areas.

The Immigration and Refugee Board of Canada (IRBlr@ssed the issue of “common-law”
or de facto relationships in a 2003 Response mrimition Requests (RIRs) for Bangladesh.
The pertinent extracts follow in detalil.

According to a representative of the BangladesloNat Women Lawyers Association
(BNWLA), an organization that provides legal sugpoounselling and advocacy for women,
common-law relationships are non-existent in Bashggé (3 Aug. 2003). Even in the capital
city of Dhaka, a common-law relationship is constdieboth socially and legally to be an
“unsocial activit[y]’ that creates [a] public n@iace” (ibid.). However, no legal reference
was provided to support the representative’s stmeém

The representative added that because a couplawighlive in a common-law relationship
would “face a lot of trouble,” they would likely obse to live as if they were a married
couple (ibid.). Moreover, if a common-law union weagosed, the “social elites” may
demand that the couple marry (ibid.).

The representative also mentioned a 2002 caseamhaon-law couple studying at Rajshahi
University who were evicted from their rented hoasd arrested after the owner of the house
complained that the couple had lied to him aboeit ttelationship (ibid.).

According to the representative, there is no Iggalection offered to common-law couples
in Bangladesh (ibid.) (Immigration and Refugee Bloafr Canada 200B8GD41764.E —
Bangladesh: Treatment and protection availabledmmon-law couples, especially in
Dhaka 5 August).

A number of articles from international news sosrdescuss the conservative attitudes of
Bangladesh’s predominant Muslim society; the oggmadaced by unmarried women and
mothers; and subsequent abandonment or killingllegal” children born to unmarried
mothers due to fear of familial rejection and/aslent repercussion.

On 1 February 200 Reuterspublished an article describing Baldah park in Kzhia relation

to its reputation as a haven for “young lovers..esoape the watchful eyes of a conservative,
predominantly Muslim society where kissing and hiogds a public offence” (‘Downtown
Dhaka park offers a fine romance for lovers’ 20R&uterdNews 1 February).

A January 2007 article bigeuterdllustrates the enforcement of moral behaviou€ox’s
Bazar, south-eastern Bangladesh, allegedly by mengdbdamaat-e-Islami. While discussing
the world’s longest stretch of beach and the |ddkwarism in the area — allegedly due to the
rise of the Islamist political parties — Jamaaskthi’s district chief states that “[a] couple
can do anything if they are married... but we wouldtlow unmarried pairs to come to the
beach”. The report continues:

Although Jamaat does not patrol the beach enfotbiadslamist party’s moral code, local
people say its mere influence was enough to ercsumpliance at a time when fears of
religious extremism have risen in Bangladesh (Regj¥sP. 2007, ‘Feature-World’s longest
beach hidden in BangladesReuters News31 January).



The following 2004 article, published by theurnal of Marriage and Familycontains a
pertinent section on the stigmatization of unmarrieothers in Bangladesh and the
importance of marriage within society and the fgmilhe researchers interviewed 120
mothers employed in garment factories in Bangladesist of whom were married and some
unmarried. Although the section addresses “sepheatd deserted mothers”, the content is
relevant in terms of the societal implications damarried mothers and their children. The
pertinent extracts follow in detail.

Unlike married mothers who are challenging theigathal system from within, the separated
and deserted mothers of minor children are, bynd&fn, outside the patriarchal system. In
Bangladesh, every woman is expected to be undewutherity of her husband until his death,
when she is then expected to be under the authadritgr adult son. In Islam, there is no
monastic life available as an alternative. An untedrdaughter is a sign of failure on the part
of her parents. Muslim law permits a man to margrerthan one woman so that, in theory,
every family can provide a husband for their daagtgven though she may be the second
wife. Muslim law also permits a man to divorce wie. In case of divorce or desertion, the
woman returns to her family of origin, and her paésearrange for another marriage. Her
father is responsible for the divorced or desed@aghter's remarriage. There is no
traditional role for the unmarried daughter to dareher parents in their old age (e.g.,
Hareven, 2000) because that is the responsibilitigeodaughter-in-law (Ahmed, S. & Bould,
S. 2004, *“One Able Daughter Is Worth 10 llliter&ens”: Reframing the Patriarchal

Family’, Journal of Marriage and FamilyWolume 66; Issue 5, 1 December).

On 10 August 2004, thenited News of Bangladesh Limitegported the sentencing of an
unmarried couple to life imprisonment for the murdetheir eight-month-old baby near
Naogaon, around 200km north of Dhaka The coupégedly killed the child due to the
“illegitimate” nature of their relationship (‘Murddrial’ 2004, United News of Bangladesh
Limited 10 August).

In October 1999, thdournal of Comparative Family Studipablished a report illustrating
the reasons why women abandon infants in Bangladé&hmost common reason given by
women is the child was born “out of wedlock” and Bubsequent stigmatization the child
and mother would suffer by society. The pertinettaets follow in detail.

...Being born “out of wedlock” is the most commongea given. Throughout this paper, the
term “out of wedlock” child is used to designateraad category of infants routinely
abandoned to the CTRDW including: 1) those bomarnimarried mothers and 2) those
“illegal” infants born to married women but of eaanarital unions.

...In 10 of 54 cases (19%), the family demandedttiathild be abandoned. The majority of
these cases (6 or 10) are also “out of wedlocktolin and many of these mothers remarked
that they “cannot go home” with the child and esgexl fear that they would be “stigmatized
by society.”

...A pattern emerges from these data which demomstsgparate constellations of related
reasons given for the abandonment of “out of wddland “legal” infants. “out of wedlock”
pregnancies are often referred to as “unmarriedgpancies, a reference to the mother’s
marital status at the time of conception. Followihig reference, separated and divorced
women are also considered to be unmarried-a condjgnerally unacceptable for any
woman let alone one who is pregnant-and therefeserding of the stigma which accrues to
both mother and child.
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... The two Bangladeshi terms commonly used to des@ib“out of wedlock” child aptly
reflect prejudices toward these children: oboidhdgrogatory term) translates as
“illegitimate” or “bastard,” while jaroj (an extresly derogatory term) translates as
“perverted.” An “out of wedlock” child provides tgible evidence of a woman'’s sexual
indiscretion and of her family’s inability to effidely curtail her sexuality. In Bangladesh,
women’s behaviour and more specifically their séxeadhaviour is taken as a metaphor for
family and community honour. A woman who behavearirunacceptable way places the
reputation of her family members and communityisi. Beyond this, sexual behaviour is
considered to be inherently polluting (even wittlia marriage bond) and sexual intercourse
outside of marriage confers a non-reversible, paanaform of pollution on the woman and
any child born of such a union (Maloney, Aziz araikar 1981). Pollution contagion radiates
along lines of kinship and physical proximity plagithe family, friends, employers and
communities of such women or children at risk al.we

A sexual double standard allows men, on the otardhconsiderably more sexual freedom.
If caught in sexual indiscretion (that is, if agmancy occurs) men may dissipate any
resulting stigma (which is rarely permanent) thitopgrification rituals and/or by rendering
an apology. Although risk of pollution exists indltase too, it is more easily set aside. In the
case of a young unmarried man, a speedily arramgedage to another woman whose
honour has not been sullied is the most likely sewf action. In this way, family and
community honour is preserved. In the case of @mmture man, a public apology usually
suffices although occasionally a cash settlemerggaired as well (Aziz and Maloney 1985).
For the man, then, sexual indiscretion rendersrharely foolish, never responsible.

...Similarly, society also refuses to accept the umimad mother and her “out of wedlock”
child. Unmarried mothers are routinely evicted frimair place of residence and fired from
their jobs as their dishonour would reflect badtytbe community or their employer.
Government attitudes regarding “out of wedlock’gmancies range from indifference to
outright denial and one official has said that@ligih this problem does not exist in
Bangladesh, if it did, those women should be standibnt of the mosque (Wilson, M. 1999,
“Take this child”: Why women abandon their infamsBangladesh’Journal of

Comparative Family Studie¥olume 30, Issue 4, 1 October).

A December 1998 article by tt8outh China Morning Poseported the arrest of an
unmarried mother for the murder of her newborn bédgparently fearing ostracism and
public flogging”. The report continues by stating:

In this conservative, predominantly Muslim societgxual relationships between unmarried
couples are considered sinful.

In many cases, especially in rural Bangladesh, lesudpce public flogging (Mahmud, A.
1998, ‘Mother in fear kills newbornSouth China Morning Pos23 December).

Similarly, a 1997 article by thieter Press Servicstates that “[i]n traditional society,
unmarried women are considered a social embarrasgmeédangladesh]”’ (Islam, T. 1997,
‘Bangladesh: Young women are choosing careers defarriage’Jnter Press Servigel
April).

There appears to be no legal barrier to inter-i@ligy marriages, and such marriages are
reportedly becoming more common in the larger gitieBangladesh. However, couples in
inter-religious marriages still experience problenasiging from family pressure to physical
attacks. The sources suggest that the more exiretasmces of violence occur in rural areas.
Inter-religious marriages are reportedly recogniseder the Special Marriages Act of 1872.
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Information indicates that a non-Muslim woman wighto marry a Muslim man is required
to convert to Islam. However, if she refused towahto Islam, and the family accepted this
decision, the marriage may be reportedly solemniseldr the Special Marriages Act.

On 28 November 2005, information on the situatimngersons in mixed marriages was
received from Dr Kazi Nurul Islam, Professor ancaidiman of the Department of World
Religions, University of Dhaka. Dr Islam stated fbkowing in relation to inter-religious
marriage:

Bangladesh has been a country of interreligiousbay for centuries. But in the recent past
particularly after the change of the Govt. in 2804 fanatics have got an upper hand. It is
unfortunate that some fanatics have been madereigsters in the present Govt.

Interreligious marriage is not uncommon in Bang&mBut according to Muslim rule the
non-Muslim spouse will have to be converted intartsfirst. If a Muslim boy marries a
Christian or Jewish girl conversion is essentiahéy are not converted, neither the family
members, nor the society nor even the civil coceept this marriage. As a result the couples
concerned face immeasurable harassment and tleecerdain cases where they are
kidnapped and killed.

Not only as President of International AssociafimnReligious Freedom, Bangladesh but
also as a man of conscience | feel that this kfrdiszrimination, torture, harassment in the
name of religion has to be stopped.

At this moment the situation in Bangladesh is \gngve. The entire world knows that the
fanatics are killing even the judges. The nationdading towards a civil war between
Fanatics and Moderate Muslims. That is why | dehgrstrongly urge upon you to help this
couple and save them form an absolutely unceiifaitNurul Islam, Dr Kazi 2005, Email:
‘Re: Refugee Review Tribunal Information RequeskBL7686’, 28 November

In October 2006 the Tribunal posed several questiothe Department of Foreign Affairs
and Trade (DFAT) for comment. Following are penminextracts from DFAT’s response
addressing the legal and social situation for pesso inter-religious marriages:

A. The Post talked to the Chief Metropolitan Magite and the Deputy Attorney General of
Bangladesh to seek statistical information aboutenhreligious marriages. Both sources
indicated that no official statistics are availabfethe incidence of mixed religious marriage
in Bangladesh. Marriages are registered at thei&istvel and not recorded centrally.

B. The High Commission routinely monitors the magid Bangladesh including the major
Bangla and English language newspapers. Whiledttesfof the monitoring is on political
and economic affairs, the three officers who uraderthis task cannot recall any reports of
problems arising out of mixed religious marriagdedia reports on difficulties in marriages
reflect the broader problem of violence against wonm Bangladesh, particularly at the
hands of their spouse, in-laws or disgruntled ssito

C. Since the 1999 report, there have been twiiawlal high-profile mixed religious
marriages between celebrities in Bangladesh Ity @200 two popular Bangladeshi singers
were married — the woman being a very famous mausiste from a Muslim family, and the
man from a Hindu family. Another celebrity mixed mage was between a leading female
television actor, a Muslim, and an Indian modetigca Hindu. While both the marriages
ended in divorce there was no indication that theagiages broke up for social, religious or



political reasons. These marriages both attraatbtigattention on the basis of the celebrity
nature of the union, rather than the religious idiess of the people involved.

D. We are not aware of public comment on thigessom religious leaders. Post contacted
a number of respected religious leaders of thesGan and Hindu communities and were
advised that there had been no public commentisnisttue from their denominations. We
have been informed by Christian church leadersrtiiaed religious marriages are neither
encouraged nor discouraged. Since there is no legekr for mixed religious couples to get
married, the Churches have an understanding agptoabe issue. Hindu individuals have
informed us that Priests do conduct mixed religimasriages at temples. The Post was not
able to get a response from the Director of treemigt Foundation Dhaka because of his tight
schedule during Ramadan.

E. Marriages between people from different relngi are recognised under the Special
Marriages Act of 1872. Two marriage acts exist angladesh. Generally, a non-Muslim
wishing to marry a Muslim is required to convertigtam and then the pair can be wed under
the Muslim Marriages Act. However, if the non-Muslparty declines to convert to Islam,
the marriage may take place under the Special bges Act. This Act was enacted during
the British colonial era specifically for inter-¢asand inter-faith couples. Marriages under the
Special Marriages Act are registered before thedpelitan Magistrate, to whom the inter-
faith couple declares, “We do not follow any partés religious denomination and therefore
want to marry each other before the Metropolitargigtaate” The Magistrate then solemnises
the marriage and registers it on a standardiseds®Ratipn Form. There are no statistics or
data on the impact of mixed religious marriagesilgMhis possible that in rural Bangladesh
communities may not look upon such marriages faatolyy in the urban areas such a pairing
is not considered a big taboo. If problems arisguich marriages, it is generally personal first
and familial second. Post is not aware of any igid of social, religious or political
repercussions towards these mixed marriages inl8aegh... (Department of Foreign

Affairs and Trade 200@)FAT Report 552 — Bangladesh: Mixed Marriages: RR@rmation
request IND3069219 October).

94. A 2003 special feature Ylochona a Bangladeshi lifestyle magazine, describes safrtiee

95.

issues surrounding inter-religious marriages, ighdverse reactions from family,
conversion, children born in to “mixed marriage#liked Marriages’ 2003Alochona
Magazine February —
http://magazine.alochona.org/magazine/2003/febrspegial/special2.a$p

The issue of internal relocation in Bangladeshpeople who fear harassment or violence in
their local community was addressed by the DepartroieForeign Affairs and Trade
(DFAT) in October 2006. The pertinent extractsdullin detail.

A. Is relocation to Dhaka an option for people wharfearassment or violence in their local
community? What social or other impediments migéte be to relocating from rural to
urban areas?

While individual circumstances may provide someeugiment to relocating from a rural to
urban area, there is ample evidence to indicate ike large and sustained movement of
people from rural into urban areas. The curremt odigrowth of the urban areas within the

six major metropolitan areas of Bangladesh is addib percent per annum. Given that the
natural rate of population increase in Banglades#stimated to be 1.3 percent per annum, the
difference (ie 2.2 percent per annum) can be ateibto rural-urban migration. The growth
rate for the Dhaka urban area indicates that inlatessterms the population of the Dhaka
metropolitan area is growing at around 320,000 [@eper annum.



On the basis of our discussions in Dhaka we arawate of any legislative or official
impediment for a person moving from a rural to urbeea.

B. Is relocating from one rural area to another ruialea an option? What social or other
impediment might there be to such a move?

Relocating from one rural area to another couldoeotuled out as an option. According to a
2002 UN report, rural-rural migration between 1282 1996 accounted for approximately
10 percent of all migration movements in Banglade$i24 percent for international, and 63
percent for rural-urban). However, to undertakehsauenove successfully would most likely
require the person to have some social conneatitimetreceiving rural area. For example,
some rural-rural movements can be attributed to @ormlocating for the purpose of
marriage.

There are no official impediments for a person mgvrom a rural to rural area.

C. Under the current emergency situation, have thentrestrictions or otherwise on
freedom of movement within Bangladesh? Is thigylileechange in the near future?

There are no restrictions to movements within Baggsh under the current State of
Emergency We would not expect this arrangemenihamge in the near future, and although
the political situation remains fluid, the impositiof further restrictions appears unlikely. We
would note that at the commencement of the Star@rgency a curfew was enacted, but
was lifted within 24 hours. The curfew did not retinternal movement, but rather required
people to be off the streets after a certain time.

Additional Comments

Internal migration in Bangladesh should also ba se¢he context of its demographic
profile, being one of the most densely populatatchtiées in the world with strong population
growth. The population is overwhelmingly Muslim lvitninorities of Hindus (10.5 percent),
Buddhists (0.6 percent), Christians (0.3 percemt) @ther religions (0.3 percent). The
Buddhists are largely concentrated in the Chittgganea while the other religious
communities are spread across the country. Ther27aimdigenous groups, accounting for
1.13 percent of the population concentrated inCh#tagong Hill Tracts and northern areas
of Bangladesh. With a strong feeling of homoger®easgali nationalism among the people,
mixed societies are very common (Department of i§arAffairs and Trade 200QFAT
Report 641 — Bangladesh: Mixed Marriages: RRT Imfation request: BGD316069
October).

96. A research response by the Canadian IRB in Aud@ 2liscusses the situation for
Christians in Bangladesh, including the availapitif internal relocation. The pertinent
extracts follow in detail.

Availability of internal relocation

Christian Freedom International (CFl) reports thatuly 2005, a Bible school was forced to
move from its location in Khulna District due ta¢hts from Islamic militants (CFI 17 Oct.
2005). The school relocated to South Sayabithkitbnetres north of Dhaka; however, once
at the new location, the school reportedly receiverd threats from local Muslims (ibid.).

No further information on the availability of intel relocation for Christians could be found
among the sources consulted by the Research Dia¢eto
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In its 2006 annual report, Human Rights Watch (HR¥&)ms that, due to the rise of
religious intolerance, hundreds of thousands ofdiians, Hindus, and Buddhists have fled
Bangladesh over the past few years (Jan. 2006)i¢ration and Refugee Board of Canada
2006,BGD101510.E — Bangladesh: The situation of Chnitjahe availability of state
protection and of internal relocation (2004 — 2008)August).

Information found suggests that for a person taehaw right of residency in the Philippines
as a result of a relationship with a Filipino naag they must be married. According to the
Republic of the Philippines Commission on Filipir@gerseas website, the spouse and/or
children of a Filipino national are entitled tov@sa-free entry to the Philippines for a period
of one (1) year, among other privileges’; underBladikbayan Law. The spouse may also be
granted an immigrant visa that entitles him/hgpéamanent residency. The pertinent details
follow.

As a Filipino citizen, can one’s spouse who israifp national live in the Philippines?

An immigrant visa may be issued to a Filipino @tz foreign spouse which entitles him/her
to permanently reside in the Philippines. Said wisg be obtained by applying at Philippine
Embassies or Consulates. The validity of the \isayever, is contingent upon the Filipino
citizenship of his/her spouse.

If a Filipino citizen chooses to travel to the Rydines with his/her foreign spouse and
children, do the spouse and children need to seadditional travel documents from the
Philippine Embassy or Consulate General beforehand?

Under the Balikbayan Law, a Filipino citizen’s fape spouse and children traveling to the
Philippines with him/her, do not need to securepthavel documents because they are entitled to a
visa-free entry to the Philippines for a periodot (1) year, among other privileges (‘Dual
Citizenship’ (undated), Republic of the Philippir@smmission on Filipinos Overseas
http://www.cfo.gov.ph/dual_citizenship.hfm

The October 2009 US Department of State reporebgious freedom in Bangladesh
provides the following:

The Constitution establishes Islam as the stai@goal It provides for the right to
profess, practice, or propagate all religions, ecttjo law, public order, and morality.
It also states that every religious community aradeination has the right to
establish, maintain, and manage its religioustinstns. Although the Government
publicly supported freedom of religion, attacksreligious and ethnic minorities
continued to be a problem during the reportingqeerThere were no reported
demonstrations or attempts to attack institutidr® Ahmadiyya Muslim
Community, but there were isolated instances aigsment. Demands that Ahmadis
be declared non-Muslims continued sporadically thaetGovernment generally acted
in an effective manner to protect Ahmadis and theaperty. Religion exerted a
significant influence on politics, and the Govermtn&as sensitive to the religious
sentiments of most citizens.

There was no change in the status of respect ligiaes freedom by the Government
during the reporting period. On December 29, 2888 Awami League (AL), an
avowedly secular party that enjoys broad supporhfreligious minorities, won
power in the first parliamentary elections sinc@20rhese elections were largely
free of the violence and intimidation against rieligs minorities that had
characterized earlier ones. The new Governmentiajgaomembers of minority
communities to several senior leadership positibhe. Government initiated efforts



to reform the curriculum of Islamic religious scl®dnown as madrassahs, to
standardize education. Citizens generally weretfvg@actice the religion of their
choice. Government officials, including police, etimeless often were ineffective in
upholding law and order and sometimes were sloas#ist religious minority victims
of harassment and violence. The Government and weigihgociety leaders stated
that violence against religious minorities normdlfd political or economic
dimensions and could not be attributed solely ligicas belief or affiliation.

There were reports of societal abuses and discatinim based on religious
affiliation, belief, or practice during the periodvered by this report, although
figures suggested such incidents declined sigmifigan comparison to the previous
reporting period. Hindu, Christian, and Buddhisharities experienced
discrimination and sometimes violence from the Muashajority. Harassment of
Ahmadis continued.

The Constitution establishes Islam as the staigioalbut provides for the right to
practice, profess, and propagate any religionesiltp law, public order, and
morality. There are no laws against blasphemypalgh religious political parties
have pledged to enact such laws should they gairpdince coming into power,
the new Government has not publicly commented mniskue.

The Government publicly supported freedom of relgihowever, attacks and
discrimination against religious and ethnic miriegtcontinued during the reporting
period. In general, government institutions anddierts protected religious freedom.

On December 29, 2008, the Awami League (AL), le®hgikh Hasina Wazed, won
230 of 299 parliamentary seats in elections thatirational and domestic observers
considered generally free and fair. The electiomsthe peaceful transfer of power
that followed ended two years of rule by an unel@caretaker Government.

The Government ran training academies for imanar(ie clergy) and proclaimed
Islamic festival days but generally did not dictséemon content or select or pay
clergy. However, the Government has the authooitgpoint or remove imams and
exercises a degree of indirect influence over saroamtent in government mosques,
including the national mosque, Baitul Mukarram. Tdavernment monitored the
content of religious education in Islamic religiaehools, or madrassahs, and
announced its intention to make changes to thecalum, including modernizing
and mainstreaming the content of religious edunatio

Shari'a played an influential role in civil mattg@msrtaining to the Muslim

community; however, there is no formal implemeiaiof Shari'a and it is not
imposed on non-Muslims. For instance, alternatigpute resolution was available to
individuals for settling family arguments and otlk@/il matters not related to land
ownership. With the consent of both parties, aabirs relied on principles found in
Shari‘a for settling disputes. In addition, Musfamily law was loosely based on
Shari‘a.

In 2001 the High Court ruled all legal rulings baiesm Shari'a known as fatwas, to be
illegal. However, the ban was not implemented bseaugroup of Islamic clerics
filed an appeal, which remained unresolved at titec# the reporting period.

Although Islamic tradition dictates that only msfreligious scholars) who have
expertise in Islamic law are authorized to dectafetwa, village religious leaders at



times made declarations in individual cases. Sonatithis resulted in extrajudicial
punishments, often against women, for perceivedahmansgressions.

The Constitution guarantees the right to propatjeeeligion of one's choice;
however, local authorities and communities oftejectied to efforts to convert
persons from Islam.

Family laws concerning marriage, divorce, and aidopdiffered slightly depending
on the religious beliefs of the persons involvedctireligious group has its own
family laws. For example, Muslim men may marry amgnas four wives; however, a
Muslim man must get his first wife's signed permaisdefore marrying an additional
woman. Society strongly discourages polygamy, amgrarely practiced. In contrast,
a Christian man could marry only one woman. Undiedt law unlimited polygamy
is permitted, and although there is no provisiandigorce and legal separation,
Hindu widows could legally remarry. The family lakthe religion of the two parties
concerned governs marriage rituals and proceedimuygever, marriages also are
registered with the state. There are no legalictisins on marriage between
members of different religious groups.

On March 8, 2008, the head of the Caretaker Govenhennounced a women
development policy, triggering violent protestsnfrgome Islamist groups that argued
the policy sought to give men and women equal itdrege rights that would
contravene principles in Shariand Muslim family law. Key features of the policy
included reserving one-third of parliamentary séatsvomen and their direct
election, as well as new laws to ensure equal ¢ppity of women in terms of

control of their earned property. Although govermiradvisers (ministers) publicly
refuted the claim, the Government formed a commnittielslamic scholars to review
the policy. The committee, headed by the top religileader at the national mosque,
recommended a set of changes to the policy. Althdlbg Caretaker Government
thereafter was silent on the issue, governmentiaf§ privately reported that
implementation of elements of the women's develaymelicy had occurred through
other mechanisms, such as the poverty reductiaoypdlhe new Government has its
own policy, formulated when it was last in powaut b had not announced its
intention to restore that policy by the end of tbporting period.

There were reports of societal abuses and discatinim based on religious
affiliation, belief, or practice during the repari period. Clashes between religious
groups occasionally occurred. Violence directedregjaeligious minority
communities continued to result in the loss ofdiamd property, but the true
motives--whether religious animosity, criminal intepersonal disputes, or property
disputes--were often unclear. Religious minoritiese vulnerable due to their
relatively limited influence with political elitesike many citizens, they usually were
reluctant to seek recourse from a criminal jussigetem they perceived as corrupt
and ineffective. Police frequently were ineffectimaupholding law and order and
sometimes were slow to assist religious minorifigss promoted a greater
atmosphere of impunity for acts of violence agamstorities. However, persons
who practiced different religious beliefs oftenrjed each other's festivals and
celebrations such as weddings. Shi'a Muslims medtiheir religious beliefs without
interference from Sunnis.

Reported incidents against religious minoritiesmyithe reporting period included
killings, rape, torture, attacks on places of wigrstiestruction of homes, forced
evictions, and desecration of items of worship. Mifthese reports could not be



independently verified. There also were reporteilients of members of the Muslim
community attacking each other on holidays dueperaeption that some events
were un-Islamic. The Government sometimes failedwestigate the crimes and
prosecute the perpetrators, who were often loaad ¢eaders.

Attacks against the Hindu community continued,aitth numbers dropped
significantly from the previous year. Accordingtbee Bangladesh Buddhist-Hindu-
Christian Unity Council (BHBCOP), during the perifsdm April 2008 to March
2009, there were three Killings, 10 attacks onomupation of temples, 12 incidents
of land grabbing, two cases of rape, and threedggdimgs.

100. The February 2009 US Department of State repohumnan rights in Bangladesh provides
the following information about the treatment ofmen:

Women

Laws specifically prohibit certain forms of discimation against women, provide
special procedures for persons accused of violagast women and children, call
for harsher penalties, provide compensation toraitand require action against
investigating officers for negligence or willfulifiare of duty; however, enforcement
of these laws was weak. In 2003 parliament passeareendment to the current law,
weakening provisions for dowry crimes and addressie issue of suicide
committed by female victims of acts of dishonor.

The law prohibits rape and physical spousal abusenbakes no specific provision for
spousal rape. According to Odhikar, there wererépérted incidents of rape during
the year, including 202 against women and 252 agahildren. According to human
rights monitors, the actual number of rape caseshigher because many rape
victims did not report the incidents due to sost&@dma. Prosecution of rapists was
not consistent.

Domestic violence was widespread, although violegaenst women was difficult to
guantify. Research showed that as many as 50 getemmmen experienced
domestic violence at least once in their lives. Baagladesh National Women
Lawyers' Association (BNWLA) reported 622 incidenfslomestic violence. Some
of the reported violence against women was relatetisputes over dowries. There
was an increase in the number of dowry-relatethigdl during the year. Odhikar
reported 188 dowry-related killings although otN&Os place the figure much
higher, at 300 to 500. Domestic violence is nananalized.

There were no developments in the case of Tajairish businessman accused in
2006 of raping a 12-year-old girl who was workingiis home. Islam fled the village
when neighbors filed a case against him, and wksgs at year's end.

Female prostitution was legal. Male prostitutiors\iliegal, although local NGOs
claimed it was common in the major cities. The atitles generally ignored the
minimum age of 18, often circumvented by falseestegnts of age, for legal female
prostitution. The government rarely prosecuted prexs of minors, and large
numbers of underage girls in prostitution workedbiiathels. Local NGOs estimated
the total number of female prostitutes was as naasn}00,000. The UN Children's
Fund (UNICEF) estimated in 2004 that there wer@® underage girls used in
commercial sexual exploitation in the country, btiter estimates placed the figure as



high as 29,000. Trafficking of women internally a@ntkrnationally remained a
problem.

NGOs such as BNWLA ran facilities to provide shettedestitute persons and
distressed women and children. According to BSEpHRsons in safe custody were
no longer housed in prisons. Courts sent mostashtto shelter homes. In a few
cases they were sent to prison as a transit fot phdods.

A High Court ruling in 2001 banned fatwas. Islarmadition dictated that only those
mulftis (religious scholars) who have expertisesiaric law are authorized to
declare a fatwa. Despite these restrictions, \ellagigious leaders sometimes made
such a declaration in an individual case and calledieclaration a fatwa. Such
declarations could result in extrajudicial punisimbse often against women for
alleged moral transgressions.

Incidents of vigilantism against women--sometinezs by religious leaders by means
of fatwas--occurred. According to ASK, 20 incideafsigilante justice against
women occurred during the year. The punishmentaded whipping, hilla or forced
marriage, exclusion from the community, and otleems of physical and mental
repression. Acid attacks remained a serious prabdesailants threw acid in the
faces of women and sometimes men, leaving victiisfigdred and often blind. The
acid attacks often related to allegations of splanfidelity. During the year,
according to Odhikar, 133 persons were attackeld adgid. Of these, 73 of the
victims were women, 34 were men, and 26 were amldr

According to press accounts documented by ASK &8EHR, on September 11,
Mahmuda, a mother of two children in South Kalikapuas verbally divorced by her
husband during a quarrel. After the couple recexgiseveral local influential
persons, including a madrassah teacher, issuediarstating that Mahmuda was
divorced from her husband and was required to namother person and divorce him
after physical consummation to be eligible to remaer original husband. As
Mahmuda refused to undergo this ritual known alid;hithe local community
shunned her and her family and threatened to thiz out of the village.

The law provides for speedier prosecutions of #uidwing cases in special tribunals
and generally does not allow bail. The Women anitd@epression Control Act
(2000) also seeks to control the availability afisand reduce acid violence directed
toward women, but lack of awareness of the law@ra enforcement limited its
effect. Although the special tribunals were noirehyt effective, according to the

Acid Survivors Foundation, tribunals convicted 4%tsons for acid attacks since
2002, including 216 during the year.

Women remained in a subordinate position in soceaty the government did not act
effectively to protect their basic rights. Employmhepportunities increased at a
greater rate for women than for men in the lasadeclargely due to the growth of
the export garment industry. Women constituted eyaprately 80 percent of garment
factory workers. Pay was generally comparable fen mind women.

On March 8, the head of the caretaker governmemumnced a women's
development policy that included reservation ofragpnately one-third of
parliamentary seats for women, with direct electaomd new laws to provide women
with greater access to property. However, sevslairlist groups argued that the
policy sought to give men and women equal inhecgaimghts, contravening Shari'a
and the existing Muslim Family Law. Although goverent advisers publicly refuted
the claim, the government formed a committee @inhét scholars to review the
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policy. The committee, headed by the senior religileader at the national mosque,
recommended changes to the policy. Governmenti@Biceported, however, that
elements of the women's development policy werdampnted through other
mechanisms, such as the poverty reduction policy.

FINDINGS AND REASONS

The applicant travelled to Australia on a Banglaiesassport and claims to be a national of
Bangladesh. The Tribunal accepts that the applisaannhational of Bangladesh and has
assessed his claims against Bangladesh as higgofmiationality.

The application was initially made on the basishef applicant’s political involvement in
Bangladesh The applicant informed the second Tabilmat he was no longer pursuing this
claim. He confirmed in his submission [in] FebruaB08, in his oral evidence to the fourth
Tribunal that he no longer feared persecution flosrpast political activities due to the
length of time he spent away from Bangladesh aattb was no longer pursuing this claim.

The applicant’s claims he is in a de facto relagiop with [Person 1], who is a citizen of the
Philippines, a Catholic and who is ethnically Clse He claims he has a daughter from this
relationship born in the Philippines [in] Octob&0B. He claims he is fearful of harm if he
were to return to Bangladesh with [Person 1] aed tthild. The applicant also claims that
he is fearful of harm because he is no longer etigiag Muslim or an apostate.

The applicant presented evidence to the secord, tburth and fifth Tribunals of his
ongoing relationship with [Person 1]. The applicargsented declarations from third parties,
evidence of his communication with [Person 1] dm@rtdaughter, photographs and other
materials. There is also oral evidence before thiteumhal from the applicant, [Person 1] and
third parties. On the basis of the entirety of sectlence, the Tribunal accepts that the
applicant is in a de facto relationship with [Perdd. The Tribunal is satisfied the applicant
and [Person 1] have a mutual commitment to a sHedeeals husband and wife to the
exclusion of all others; the relationship betwdsm is genuine and continuing and they do
not live separately and apart on a permanent basis.

The Tribunal accepts that the applicant and [Pet$avere in a committed relationship
before she had to depart Australia in January 200&y met in August 1999 and started
living together in a de facto relationship from Gmér 1999. They presented themselves as
being in a committed relationship to [Person 1]ifgim Australia. The applicant visited
[Person 1] daily whilst she was in detention andraged to pay the security bond required
for her release. The Tribunal accepts their ewideghat when [Person 1] departed Australia
it was on the basis that the applicant would spoheowhen he was granted a visa. The
Tribunal accepts their evidence that they weresgldavhen they found out [Person 1] was
pregnant with their daughter.

The Tribunal is satisfied that the applicant toisl inigration agent of his relationship with
[Person 1] before his protection visa applicatiaswodged but the agent did not include her
details on the application form. In a statutorgldeation the former migration agent

confirms that the applicant told him of his relasbip with [Person 1], that she was pregnant
with his child, that they were not married and blad had to return to the Philippines because
she was unlawful in Australia The former migratamyent stated he focussed on the
applicant’s claims of persecution for reasons efgulitical opinion. The Tribunal notes that
MARA cancelled the registration of the applicaritsmer migration agent and refused his
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application for registration. The Administrativgppeals Tribunal affirmed these decisions
[in] March 2005 finding that the former migratiorag/not a fit and proper person to give
migration assistance.

The Tribunal is satisfied that the applicant hagntaened a relationship with [Person 1].

They are in regular contact by telephone and letitts speaks to [Person 1] and his daughter
almost daily and has recently been able to comnatmiwith them for lengthy periods using

a webcam. It was clear from their evidence toTthlbunal that they are involved in one
another’s daily lives and make joint decisions dlibair daughter. The applicant has
provided regular financial support to [Person 1d #meir daughter.

The Tribunal accepts that [Person 1] thought slhidaoot return to Australia for 5 years
because of the circumstances surrounding her deparThe Tribunal notes that [Person 1]
would be affected by a risk factor having been wilhin Australia and leaving Australia as
the holder of a Bridging E visa, although the apgddie exclusion period would appear to
have been 3 years and not the 5 years she belieteeble. The Tribunal accepts that [Person
1] started looking at her skilled migration optiamisen she thought she had served the
exclusion period. She has sat 3 IELTS tests 2004 in an attempt to achieve the required
score to make a visa application on the basis i0§ki#ded occupation as a nurse. The
Tribunal accepts that [Person 1] did not tell tppliwant about her enquiries because she did
not want him to be disappointed and she has noeraadpplication for a visitor visa
because she does not believe she would be sudcessfu

The Tribunal accepts that the applicant does neg laaright of residency in the Philippines
as a result of his relationship with [Person 1hey{ would need to be married for him to have
a right of residency. The Tribunal is of the vithat if the applicant had left Australia for the
Philippines he would have had no right of residemalywould he have had a right to return
to Australia, as the Bridging visa he holds woutdse on departure from Australia

The applicant confirmed in oral evidence that [Ber]left Australia in early 2000. The
Tribunal questioned the applicant and [Person apathe arrangements the parties made
about living together since 2000. The applicanteaped unfamiliar with the steps undertaken
by [Person 1] to seek residence in Australia whichhe Tribunal’s view, brings into

guestion the level of communication between thdiegmt and [Person 1]. When asked
whether he had considered living in the Philippirtee applicant said that he had not because
what could he do there. He also said that he hatranelled to the Philippines as he would
be unable to return to Australia. The applicantislence suggests to the Tribunal that his
desire to remain in Australia is stronger thandasire to live with [Person 1] and her child
and that brings into question the applicant’s cotnrant to a familial or de facto

relationship.

Thus, the Tribunal accepts that there is a de fat&tionship between the applicant and
[Person 1] and the Tribunal is satisfied they amamitted to living together as a family. The
Tribunal is satisfied that the applicant and [Per&pintend to live together with their
daughter as a family if the applicant were to metior Bangladesh. The Tribunal finds that if
the applicant were to return to Bangladesh, [Pet$@md the child would accompany him
there. Although the Tribunal accepts that the ajpli does not wish for [Person 1] and his
daughter to travel to Bangladesh because of hisetafear of persecution there.

It follows that the Tribunal accepts the applicardfaim that if he and his family were to
reside in Bangladesh, they would be persecutedused®erson 1] and his daughter look



different and because they would be known as beomgMuslim, of different race and not
married. The Tribunal accepts that the harm thdiegy and his family would suffer in
Bangladesh would constitute serious harm to thécgyt.

113. The applicant claims that his mother knows aboetétationship and the Tribunal is accepts
that claim. Although the applicant has only recengtestablished contact with his mother,
the Tribunal is of the view that if the applicanéne to return to Bangladesh, his relationship
and the fact that he had a child from a de fadetiomship would be known. At most, these
circumstances would be known in the applicant'sl@cea and any harm he fears from such
knowledge would be localised. The Tribunal is ¢ thew that such harm could be avoided
if the applicant were to live away from his loca¢@a. The Tribunal considers it reasonable for
the applicant to relocate because he has beencalole independently and to establish
himself in Australia and, prior to that, in Soutfrida and the country information cited
above suggests that there are no impedimentsdcatén in Bangladesh.

114. Although the cited country information indicateattim cities such as Dhaka more liberal
norms apply the Tribunal is of the view that thelagant faces a real chance of suffering
serious harm even if he relocated to Dhaka. Tlieumal is of the view that even if the
applicant were to relocate and live with [Persomrid their child in a more liberal society in
a larger city, there remains a real chance thaapipéicant will be persecuted due to him
being in an unmarried relationship with a non-Muslof different race and having a child
out of wedlock.

115. For these reasons, the Tribunal finds that theaeréal chance that the applicant will suffer
persecution for a Convention reason if he weretorn to Bangladesh with [Person 1] and
their child now or in the reasonably foreseeabtarti

116. The applicant claims that he also fears persechigmause he is no longer a practising
Muslim and that he is an apostate. He also statche spent many years away from
Bangladesh and his way of life had changed. Thécagmp has given inconsistent evidence
about his involvement with Islam. He stated thatbetinued to practise religion while in the
Madrasa but that he became a non-practising Mudien that and that is the reason he did
not pursue religious education as suggested biatiier and uncle. The applicant later
claimed that he continued to attend the mosqueridlays and, when questioned further, that
he continued to attend the mosque three times aadlagr than five. When asked when he
ceased to practise Islam, he initially stated ithas in 1994 and he later said that it was as
soon as he left Bangladesh, which was in 1992.appéicant claimed that he had
misunderstood the question and his advisor sugdéisaét the concept of ‘non-practising
Muslim’ may have different meanings. While the Tmial has some concerns about this
aspect of the applicant’s evidence, the Tribunkhawledges, on the basis of the fact that the
applicant had spent a significant period of timésmle of Bangladesh, [Person 2]'s evidence
and the applicant’s oral evidence, that he maydregived as having moved away from the
strict doctrines of Islam and that he may be pgeagkio be a non-practising Muslim, an
atheist or an apostate. Having regard to the intdgr@ information, the Tribunal is not
satisfied that there is a real chance the applwdhsuffer persecution due to his religion if
he were to move away from his local area and rédomwaDhaka or another big city.

117. However, the cumulative effect of the harm the eyaylt faces from living in a de facto
relationship with a non-Muslim of different raceuvmng a child out of wedlock and being a
non-practising Muslim amounts to serious perseouto the purpose of s 91R(1)(b).
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The Tribunal finds that there is a real chance tth@tapplicant will suffer persecution for a
Convention reason if he were to return to Bangladeth [Person 1] and their daughter now
or in the reasonably foreseeable future. The Tabisnot satisfied the applicant has
adequate and effective state protection availablerh in Bangladesh. The Tribunal is not
satisfied the applicant could avoid the persecutierfiears by internally relocating within
Bangladesh. The Tribunal is satisfied the appticees not have the right to enter and reside
in a country other than Bangladesh. Thereforeltifminal is satisfied the applicant has a
well-founded fear of persecution for a conventieason.

CONCLUSION

The Tribunal is satisfied that the applicant meason to whom Australia has protection
obligations under the Refugees Convention. Theeefue applicant satisfies the criterion set
out ins.36(2) for a protection visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2) of the Migration Act, being agmer to whom Australia has protection
obligations under the Refugees Convention.

| certify that this decision contains no informatihich might identify the
applicant or any relative or dependant of the appili or that is the subject of a
direction pursuant to section 440 of Hegration Act1958.

Sealing Officers ID: RCHADW




