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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

1. This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

2. The applicant, who claims to be a citizen of Nigedrrived in Australia on [date
deleted under s.431(2) of thMagration Act 1958&as this information may identify the
applicant] July 2011 and applied to the Departnoéminmigration and Citizenship for
the visa [in] August 2011. The delegate decidegttose to grant the visa [in]
September 2011 and notified the applicant of treeso.

3. The delegate refused the visa application on teeslhatthe applicant is not a person
to whom Australia has protection obligations unitier Refugees Convention.

4.  The applicant applied to the Tribunal [in] OctoBé11 for review of the delegate’s
decision.

5. The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6. Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant

7.  Section 36(2)(a) of the Act provides that a craarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausiald whom the Minister is satisfied
Australia has protection obligations under the 1@8hvention relating to the Status of
Refugees as amended by the 1967 Protocol relatitigetStatus of Refugees (together,
the Refugees Convention, or the Convention).

8.  Further criteria for the grant of a Protection @laA) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

9. Australia is a party to the Refugees Conventiongarerally speaking, has protection
obligations to people who are refugees as defingktticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents
S152/20032004) 222 CLR 1Applicant S v MIMA2004) 217 CLR 387 anéippellant
S395/2002 v MIMA2003) 216 CLR 473.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dehigatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court hasl@&xed that persecution may be
directed against a person as an individual orragmber of a group. The persecution
must have an official quality, in the sense that dfficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliayay be enough that the
government has failed or is unable to protect g@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persasuto

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,gergon for multiple
motivations will not satisfy the relevant test .sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
S.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aamtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
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stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence. The expression ‘tleéqetion of that country’ in the
second limb of Article 1A(2) is concerned with exi@ or diplomatic protection
extended to citizens abroad. Internal protectiamergertheless relevant to the first limb
of the definition, in particular to whether a feamwell-founded and whether the
conduct giving rise to the fear is persecution.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

19.

20.

21.

22.

The Tribunal has before it the Department’s filatiag to the applicantThe Tribunal
also has had regard to the material referred therdelegate’s decision, and other
material available to it from a range of sources.

The applicant is a [age deleted: s.431(2)] man was born in [City 1] [State 2],
Nigeria. He claims in his application form to b€Hristian of Igbo ethnicity. He
married in 2006. He came to Australia on a sherhtbusiness visa in July 2011. He
lived in Lagos from 2008 and worked [in a seniosifion at packaging company].

In his application form the applicant claims tharaup in his village — [Village 3] —
want to harm him because he was chosen by an @athe new traditional ruler of the
village six months after the previous ruler diet] [Dctober 2007. He moved his
family to Lagos to escape the problems. The aapticlaims to have secretly returned
to his village to discuss the situation with theéess and there was an attempt on his
life. He also states that his ‘closest partnéf; A] was killed. The applicant claims
that there was another attempt on his life whewnisiged the village in August 2010
and again [in] January 2011. The applicant cldmmsvill not be protected by the
authorities because he is at war with people whd'rasher and more connected with
the police” He claims he has tried to get the auties involved, but to no avail. The
applicant also claims to have had to hide in aathand therefore he cannot live freely
in Nigeria. The applicant claims that his fearmian well-founded because his wife
and three daughters were attacked days after hiitgdria, [in] July 2011, in Lagos.

During his interview with the Department the apafitprovided coloured photocopies
of photographs of an infant girl, purportedly hmungest daughter, as well as three
letters signed by a medical officer, [General HtapiLagos dated [July] 2011 in
relation to his three daughters. It states thait ihjuries were “sustained by coming
back from a friend’s house, they were attacked reyniver of their community from
their village”. The applicant’s daughters’ injusiare described in the letters as
follows:

* [name and age deleted: s.431(2)] presented [ig]2ZQd1 with multiple body
injuries (laceration on face anterior region of tiead, both upper and Lt lower
limb)

* [name and age deleted: s. 431(2)] presented [Ig]20L1 with multiple body
injuries (injury to left eye and laceration at thygper lip).
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* [name and age deleted: s. 431(2)] presented [Ig]20L1 with multiple body
injuries (wounds on face, back and swelling of bhaper limbs).

[In] September 2011 the delegate refused to ghenapplicant a protection visa.

[In] October 2011 the applicant applied for a rewef the delegate’s decision.

Tribunal hearing

25.

26.

27.

28.

Theapplicant appeared before the Tribunal [in] Febr2&12 to give evidence and
present arguments. The Tribunal hearing was coadweith the assistance of an
interpreter in the Igbo and English languagéds applicant’s registered migration
agent attended the hearing.

The applicant confirmed that he is from [City 13tqte 2] in Nigeria. Prior to coming
to Australia in July 2011, he lived in Lagos, sideme 2008. He ran a [packaging
business] there, attached to a friend’s businemsgndeleted: s.431(2)]. When asked,
the applicant said his wife and a man who did tfaplgics worked for him. Asked if his
business is still operational, the applicant sadh&ndles jobs that can be done outside
the country but his wife has not handled the irdkjobs since she was attacked.
Asked where his wife is now, the applicant saidist®irrently in [State 2] with her
parents and their daughters.

The applicant said he left Nigeria [in] July 20Iidéhis wife and children were

attacked [three days later]. His children suffdrgdries as a result. Describing the
incident as it was told to him by his wife, the hggnt said his wife’s car was blocked
by three men driving a bus (van) on return fromentl’'s house. After stopping her

car his wife ran into a nearby building. Fromrthshe heard her children, who were
still in the car, crying and calling out for heWhen his wife returned to the car she saw
that her children were bleeding and the last omelde®n hurt badly because she was
sitting in the front of the car. When asked, tppleant said the attack took place
during the day and the building his wife hid in Wi&e a general compound, where
people sublet rooms. There was no one there dintleebecause people were at work.
When asked why he thinks his wife left their chelidiin the car, the applicant said there
was no way she could have taken her three childitnher. The applicant added that
when frightened, people make certain decisions.

The applicant said on return to the car his wife #zat someone had poured some
substance over their youngest daughter. She rusdred hospital where his daughter
was treated. Asked what kind of substance, thécgmp noted that it is not mentioned
in the doctor’s report. When asked, the applisam his youngest daughter was not
otherwise harmed. The Tribunal asked if only fwarngest daughter was injured by
having substance poured on her. The applicant‘'gagl His other two daughters
were hit with something hard; his eldest daughtas hit on her waist and the middle
daughter on her arm. The Tribunal asked if anyi®thildren suffered fractures or
broken bones from the attack. The applicant reéeto the treatment reports and added
that he is not sure because he was not there add Im@t ask his wife to that extent.
He said his children went for treatments for weakgoing for months. Asked why so
long, the applicant said they often went to ho$paacheck-ups.
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The applicant said he called his wife from [Ausaand she told him about the attack.
She was at the Lagos General Hospital (Solo) dirttes around 15 minute’s drive
from their house. Asked if his daughters stayeldaspital overnight, the applicant said
he thinks they did because of the injuries his gash daughter sustained. The
Tribunal asked the applicant who took the photolgsaqf his daughter purportedly
injured, which he provided to the Department. Hiel $ie cannot say who took them
but when he asked his wife to give more detailsoleher to take photographs. The
applicant said he believes his wife engaged a ginapher. He received the
photographs via email from his wife.

The applicant said his daughters are aged [agéedele431(2)]. His eldest was born
when they were living in Imo state and the young@stin Lagos.

The Tribunal asked the applicant when his wife emitiren moved to his parents-in-
law house in [State 2]. He said in November 20A%ked where they lived in Lagos,
the applicant said after the attack his wife wascomnfortable staying at their house
and therefore they stayed at the church for twothson They returned home when
they felt a little safer and made arrangementsdwarback east. When asked, the
applicant said his house is rented. His furnitargtill there, as he has paid rent in
advance.

The applicant said his father-in-law helps to ficiaily support his wife and children.

The Tribunal asked the applicant the name of theeathhis wife and children stayed at
during this period. He hesitated, then said tlaeestwo churches — one called [church
deleted: s.431(2)] but his family stayed at therchucalled the [church deleted:
S.431(2)] which is situated further from their heus

The applicant said that he and his family livedGity 5 in] Imo state, from 2004 to
2008. There he worked for the [government]. Hiewad a small business selling
children’s [wares] but they had to close it befbecleft for Australia.

The applicant confirmed that [Village 3] is hislade, where he lived before moving to
[City 5] for work in 2004. He was not born thdmet, looking at a map of Nigeria, it is
not far from where he was born, in [City 1]. Askeden he first started living there,
the applicant said in Nigeria people return tortkemmunities for holidays at the end
of each year, which meant he often went home. tat¢esl living in [Village 3] from
around 2002/03, but had often gone there beforelmewduse it is his father’s village.
When asked, the applicant said his parents cuyréwd in [City 1], [State 2]. They do
not work anymore. His father used to be a contragith a foreign oil company
(Total). Asked about his siblings, the applicant saith&g seven siblings. [Four] live
in Lagos, [one lives in] [place deleted: s.431@)H the rest live in [City 1], [State 2].

The applicant said there are between 60,000 td00Qeople who belong to the
[Village 3] community, but not all reside in thdlage. They are predominantly Ibo
and Christian.

The applicant confirmed that he married his wif@@®5. She is Ibo and a Christian.

The applicant came to Australia in July 2011 teradtan exhibition in [Sydney].
When asked, he said he attended the program.



39.

40.

41.

42.

43.

44,

The applicant was asked why he wanted to leaveridigermanently. He said the
situation is very painful to narrate, but he doeshave an option. The applicant
explained that the king of the [Village 3] commuyrilied in October 2007 and, based
on a rotation between villages within the commurtitg [village] was next in line from
which the king was to be chosen. Six months #fieking died, the applicant was
chosen by the oracle as the next king. Howeveresgnoups from other villages did
not accept the way he was chosen by the oracle.applicant explained that these
days there are incentives for the rich to contrelkingship position; that is to get
government contracts and so on. After he was chaséing the group objected to it
and started causing problems. The situation eschtait of control and people were
killed and kidnapped. As the target, he was alIsy the elders to leave and he
relocated to Lagos with his family. The applicaaid he could not go to the Niger
Delta because of the problems there, and it isafat for Ibos in the north or in many
other parts of the country. Lagos was the safest because it is a business area and
open for many. Other parts of the country aresaf¢ because of either religious or
tribal problems.

The applicant said during this period he sometireagned to his village, trying to
settle the problem to pave the way for his coramatiAt the time he believed the
kingship was his right and that he could settlentiadter, however the other group was
violent. The applicant added that he did not hme@ey to groom youths to fight or
buy guns. He believed that the gods would fightion but after there was killing he
realised he had no other option but to hide. Tgm@ieant said when he visited the
village he would do so in disguise, not take his aad he never slept there.

The applicant described the attempted attacks sigiim on two of his visits home to
his village. The first time occurred in August PO&hen he was driving to his village
to meet with the elders. On the way he sensedtibaeg may be a problem and saw a
group of youths armed with machetes rushing towhnals He reversed the car and
left, returning to Lagos via [City 5].

The next incident occurred when the applicant redrto his village at Christmas time
in 2010. He thought he would not be harmed, bexdwsas Christmas and members
of the council of elders had told him over the plhtimey thought the situation was safe
enough. After spending two days in his villagetdak his family to his in-laws place

in [State 2], then returned to his village. OnJadiuary 2011, when driving back from
[City 5] to his village, the applicant said he sawus coming towards him in his lane
“with full force” The applicant pulled over, Iefiis car and ran away. Three men
jumped out of the bus and chased him into the budk.was able to outrun them
because he had started running earlier, and thehastmachetes, not guns. Asked
where he ran to, the applicant said all he knowkasthey were inside the bush. When
he noticed they had stopped following him he foartdxi to [City 5]. Asked what
happened to his car, the applicant said he calfedrad in the village [who] picked up
his car and drove it to his hotel. When askedath@icant said he left the keys in the
ignition. He left for Lagos the next day, aftecking up his family in [State 2].

The applicant said he has not returned to hisgallsince.

Asked the name of the last king of the [VillagecBmmunity, the applicant replied
[name deleted: s.431(2)] from [place deleted: 281 When asked if he knew [him]
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personally, the applicant said he did and addeidh#havas a teacher. He died of old
age, after sickness. The applicant said he wasglivi [City 5] when he died.

The applicant was asked how he found out that debkan chosen to be the next king.
He said the secretary of the council of elderseddliim, [Secretary B]. He was in [City
5] at the time. He was astonished. Asked why &g ehosen, the applicant said he
cannot say but noted that when he worked for tlveigonent he was able to help some
youth enrol in trades and attract some benefitéaioners, such as fertilisers. So he
assumes that his community felt that he was s@iaiven this community
development work. Asked the name of the orackeatiplicant said [name deleted:
s.431(2)], who is from his own village. He does kimow the process, but knows that
the position rotates; it is not passed down.

The Tribunal asked the applicant why the other gsoabjected to the process of
choosing the next king. The applicant said theeeaafew people in the village, which
is growing, who have money and think they can dewitiat is happening. The rich
can do what they want in Nigeria. The applicamd sgere is a man who is rich and
outspoken from the village of the last king calledme deleted: s.431(2)] whom, the
applicant believes, is behind everything.

The Tribunal asked the applicant to explain furiddeout his claim earlier that people
were killed and kidnapped as a result of this dispd’he applicant said he was
referring to what happened recently and presemaattacle from [a] newspaper about
the murder of [Mr D] [in] October 2011. The amalnt said the victim was his uncle
who was a [Country 6] and killed on a visit honhe applicant said a man called [Mr
C] from his village was also kidnapped then reldage2009. [Mr C] was an architect
based in [place deleted: s.431(2)]. On a visikhladhe village he was kidnapped,
because he was considered a supporter of the appdikingship, for three weeks
before being released.

The Tribunal asked the applicant to provide motaitseabout the death of his uncle.
He clarified that it was his father’s brother. ¥sited Nigeria from [Country 6], when
the applicant was already in Australia. He hadi&dhthe building of a church in their
village. He was attacked when driving, about 16utes away from their village. He
said the police are still investigating the mattAsked if there are any rumours about
who was behind the killing, the applicant said hermot propagate rumours. Asked
how he found out about the death of his uncleafidicant said he called his wife and
she told him, [two days] after the incident.

The Tribunal asked the applicant if he thinks hisle’s death had anything to do with
him. The applicant said if one analyses the saunatis uncle did not have any
problems in America and if he had a problem witieo$ they would not have targeted
him close to his village. Because his uncle wés@mtial this group believes he has
interest in getting the issue with the kingshigledt

The applicant said the article shows what his uhakk been doing in the community.
He said he thinks that this group is bent on remg@nyone who stands in their way.
Asked about the paper in which the article appehesapplicant said that [Newspaper
7] is a local newspaper in Imo state. His wifetdem the newspaper article. It states
that police are investigating, and referred thédmal to the article, noting that there
have been no arrests as yet.
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The Tribunal asked the applicant if anyone hasrtakethe role of King of [Village 3]
in his absence. The applicant said just the exmimcil for the whole community.
Asked how long the position is kept open for, thpleant said if he does not assume
the throne after five years, it will rotate agaifte applicant said the only thing to
make it rotate faster is if he dies.

The Tribunal asked the applicant if he could refiligerole. He explained that the
decision is made by the gods through the oraclelar@fore there is concern that you
might die or start going mad if you refuse. Headdle fact is that he has run away; he
has not said that he does not want it.

The Tribunal asked the applicant what his roleiag would be. He said kingship in
Nigeria does not mean that the king must live ethlage — some kings live in the US.
Only crucial issues require the king’s input. Helld have run his business as well as
been king. The Tribunal asked the applicant abmimain role of the king. He said
before now kings were bestowed to take care oftiomdl issues, but now kings take
part in politics because the Nigerian governmecbgaises kings. Kings deal with
traditional issues and have control over telling government what the community
needs either directly or through a councillor dtetto the community, which is an
elected position. After coronation, the king livesa palace.

The Tribunal asked the applicant if he thought [eataleted: s.431(2)] would continue
to arrange for the removal of those next in linbaédking until the kingship rotated
back to his village. The applicant said he dodasknow. In Nigeria kingship has a lot
to do with attracting contracts or recommendinggbedor government contracts.

The Tribunal asked the applicant if he has any demis showing that he was chosen
as king. He handed a letter to the Tribunal, dfguiil] 2008 from the [Village 3]
community council of elders, advising of his elentas the “eze” and head of council
of [Village 3] community. Asked when he was givee letter, and how, the applicant
said the date is on the letter. Asked again, pipdi@ant said that the Tribunal can see
the date on the letter. He noted that the probleadsalready started. The secretary
gave it to him, in [City 5]. The Tribunal askecaethpplicant if he brought the letter
with him to Australia. He said it just arrived tageek, sent by his wife who retrieved
it from a file at his home. The Tribunal askethik was the letter he told the delegate
at the interview that he would provide. The apgoiicsaid it was, however he did not
have enough time and his wife told him she didhate enough money, because it cost
$200 to courier.

The Tribunal asked the applicant if his wife repdrthe attack against their children to
the police. He said he does not think she repattede said women handle their
issues differently and back home Nigerians aredegtloped like here where such
incidents have to be made known.

The Tribunal asked the applicant what he is afnaldhappen if he returns home to
Nigeria. He referred to his uncle, who was mudpeeted.

The Tribunal asked the applicant if he could awbelharm he fears in [Village 3]
community by living in Lagos, as he did for two ygaefore coming to Australia. He
said that his children were attacked in Lagos. mWdeked why, he thinks, this attack
occurred many years later, the applicant said eattacked in 2010 and January 2011
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and ‘they’ know he was still trying to resolve thblem so they are always looking
for ways to scare or kill him.

The Tribunal asked who [Mr A] was whom he refertedh his application form. He
said he is from his village and was one of the pewao supported him. He was killed
in cold blood in 2010. The applicant was in Lagbthe time and received a phone call
from one of the elders. The applicant said whamgthwere getting out of hand he
started making plans to go elsewhere for safetg ¢wowed the letter inviting him to
Australia for a business trip). The Tribunal askedin how [Mr A] was killed and by
whom. The applicant said he cannot say becausebtén Lagos when it happened.

The Tribunal asked the applicant whether he wédmsdimg in Lagos. He said after the
attempted attack against him in January 2011 hefegaiil and stayed at the [church
deleted: s.431(2)] until April. The applicant s#it his family stayed at home, noting
that it is difficult to relocate completely. TheiBunal asked if he had an office. The
applicant said he did at home and sometimes dtiigl’s office. However during
that period he did not go to any office, insteadérriced existing customers. After
April the applicant said he returned home, notimag fear comes then after some time
normalcy returns. He wanted a normal life agdihe Tribunal asked if he thought
about taking his wife and children to stay at tharch with him during that period. He
said he thought he was the target. When aske@pbiecant said his children still went
to school and day care during that period, whick alase to their house.

The applicant confirmed that he studied [at unifgrérom 1997 to 2003.

Noting the delegate’s concern in the decision mtioat he had not provided proof to
show it was his daughter in the photographs, tipdiggt submitted copies of his
daughters’ birth certificates and photographs of together with his family.

With respect to the issue of relocation, the applicoted that articles about killings in
the north recently show that it is not safe. Hghmhbe able to go north and not be
located by the people after him, but it is not $afenim there as a Christian and Ibo.

In December 2011 the applicant told his familyetocate to [State 2]. They originally
stayed with his sister in Ebony state because dhaati want his wife and children to
see his parents-in-law. That is because they hiamife to divorce him, blaming him
for endangering her life. However his wife has Heft/his sister’s place because of
communal clashes there. Having nowhere else telgoyent to her parents’ house.

The applicant reiterated that relocation for hinulddbe very difficult 1bos are moving
from the north. He said that Nigeria is a lawlpkse. The applicant added that he has
been depressed and is unsure what to do, whenriks that his children do not have
fatherly care. He said he felt like killing himbelhen he heard about the death of his
uncle.

The representative said she is satisfied thatgpécant has raised all of his claims.
She has talked to Asylum Seeker Resource CentrRCA®/ho confirmed that he is
going through trauma and has problems with depressthe reinforced his claims to
fear persecution in Nigeria because of his kingstua dangers as a Christian. She
agreed to provide a further submission on thesetptd the Tribunal by 17 February
2012.



67. Atthe hearing the applicant submitted the follogvdocuments:
» Copies of birth certificates for the applicant’sldtren;
» Copies of photographs of the applicant togethen Wi family;

» A colour copy of a letter signed [Secretary B], @oiiSecretary, The Eze in
Council, [Village 3] community council of Chiefs atlders 2006 — 2013,
Nkwerre Local Government Area, Imo State, Nigeaged [April] 2008
addressed to [“the Eze elect] , [Village 3] Autormmm Community, Nkwerre
Local Government Area, advising of his confirmataifrelection as the eze and
head of council of [Village 3] community;

* A copy of an article inNewspaper 7] November 7-8, 2011 with the following
headline [headline deleted: s.431(2)]. The artief@orts the death of [the
applicant’s uncle] by “unknown gun men” [in] Octol#011. Also provided is
a copy of the internet version [URL deleted; S.23]1(

* A copy of a notice for a funeral service[the apahts uncle] at St Matthew’s
Church, [Village 3], Imo state [in] December 20ahgd

* Print outs of internet articles about Boko Haraactsvities and killings of 1bos
in Northern Nigeria and fighting over land dispute&bony state.

Country Information
Sectarian conflict in Nigeria

68. Reports dated 2011 assess that sectarian corghtinces to be primarily concentrated
in Nigeria's “Middle Belt”,* with significant incidents of extremist activitgmpetrated
by Boko Haram also occurring in the nofthJos in particular, the capital city of
Plateau State in central Nigeria, has been theiecurring “ethno-religious”
violence? Previously, major outbreaks of violence have oeiin Jos in September
2001, November 2008, January and March 2@h@l in December 2010 which
continued into February 20£7.The International Crisis Group (ICG) noted in 2010
that ethno-religious violence was a “major featuwsethe Middle Belt. The ICG noted

! ‘UN rights office calls on Nigeria to address resee ethnic, religious violence’ 2011, UNHCR Refvebrl
website, sourcdJnited Nations News Servite9 September
http://www.unhcr.org/refworld/docid/4e6f17c12.html

2 Jamestown Foundation 2011, ‘Boko Haram Exploitst@n Divisions to Incite Civil War in Nigeria’,
Terrorism Monitor Vol. 9, No. 18, UNHCR Refworld website, 5 May
http://www.unhcr.org/refworld/docid/4e3f9fd22.html

? Internal Displacement Monitoring Centre 20MNlgeria: Fear of violence displaces thousands ia tiorth
UNHCR Refworld website, 7 Octobhttp://www.unhcr.org/refworld/docid/4e92dfb82.html

* Fawole, O. A. & Bello, M. L. 2011, ‘The impact efhno-religious conflict on Nigerian federalism’,
International NGO JournalVol. 6, No. 10, Academic Journals website p. 212
http://www.academicjournals.org/ingoj/PDF/pdf201&iBawole%20and%20Bello.pdf

® International Crisis Group 201Biorthern Nigeria: Background to Conflichsia Report No. 168, 20
December, pp.32-33

® Human Rights Watch 2011, ‘Nigeria: New Wave of iitce Leaves 200 Dead’, 27 January
http://www.hrworg/en/news/2011/01/27/nigeria-newveviolence-leaves-200-dead?print

"*Attack in central Nigeria kills at least four’ 2@, Reuters 28 February
http://www.trust.org/alertnet/news/attack-in-cehinayeria-kills-at-least-four/



that, besides Jos, violence tended to occur innuckatres with large migrant
populations, particularly in Kaduna but also in kamd Bauchf. The US Department
of State (USDOS) reported that during 2010, viogeriension and hostility between
Christians and Muslims in the Middle Belt increasaald was exacerbated by indigene
and settler laws, discrimination in employment pas, and competition for
resources.

Treatment of people belonging to the Ibo ethnicity

69. The Central Intelligence Agency website statesttiaibo (or Igbo) ethnic group is
one of “the most populous and politically influettigroups in Nigeria, constituting 18
per cent of the populatiofl.The Igbo people originate from south-eastern Négend
reportedly tend to live in small independent vi#dg Christianity is the predominant
religion amongst Igbo peopfé.

70. There are reports of Igbo migrants being harmeskntral and northern Nigeria.
Human Rights Watch reported that, on 8 January 20L&lim youths conducted
indiscriminate attacks on Jos Christians, mostdm were Igbo market traders.
Also in January 2011, the United States Commissiointernational Religious
Freedom (USCIRF) reported that 40 Igbo passengers taken from a bus and killed
after the bus had entered a predominantly Musliga ar Jos. The USCIRF assessed
that sectarian violence in Jos had not previouslglved the Igbo population. The
USCIRF stated that “[t]his expansion risks widenihg conflict beyond the Middle
Belt region and could cause the Christian communitgbo-dominated areas to be
more aggressive and mobilised along religious Tiriés

FINDINGS AND REASONS

71. Based on a copy of his passport on file, the Trabdinds that the applicant is a citizen
of Nigeria.

72. The Tribunal notes that at the hearing the reptasiega stated that, according to
ASRC, the applicant is going through trauma andekeon. The applicant also said at
the hearing that he has been depressed. Althihegh has been no documentary
evidence provided, the Tribunal is willing to acttdmat the applicant may be
depressed. However, with respect to his abilitgit@ evidence, the Tribunal
discussed relevant issues with the applicant gtheduring the hearing. While the
Tribunal has exercised some caution in assesseguérall coherence of the

8 International Crisis Group 201Bprthern Nigeria: Background to ConflicAfrica Report No. 168, December,
p.2

° US Department of State 2012010 International Religious Freedom Report (JulgeBmber)13 September,
Introduction

19 Central Intelligence Agency 2010he World Factbook: NigeriaCIA website, 29 September
https://www.cia.gov/library/publications/the-worfdetbook/geos/ni.html

™ United States Commission on International ReligiBreedom 201%Annual Report 2011 — Countries of
Particular Concern: Nigeria28 April, p. 99

12«Nigeria: Culture’ (undated), Embassy of the Fed&epublic of Nigeria, Moscow website
http://www.nigerianembassy.ru/Nigeria/culture.htm

3 Human Rights Watch 2011, ‘New wave of violence/&=a200 dead’, Human Rights Watch website, 27
Januarnyhttp://www.hrw.org/en/news/2011/01/27/n igeria-nexave-violence-leaves-200-dead

14 United States Commission on International ReligiBreedom 201#nnual Report 2011 — Countries of
Particular Concern: Nigeria28 April, p. 99
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applicant’s evidence, given these consideratioegertheless it finds that he had a real
opportunity to describe to the Tribunal his pagieiences and reasons why he still
fears returning to Nigeria.

The Tribunal accepts that the applicant is a Ghansivho belongs to the Igo ethnicity.
It accepts that he lived in [City 5], Imo staterfr@004 to 2008, working for the
government. It accepts that he lived in Lagos f&088 until he came to Australia in
mid-2011 and ran a [packaging] business whilstethé&ased on copies of birth
certificates and photographs submitted, the Tribals® accepts that the applicant is
married and has three daughters, who currentlgeesith his parents-in-law in [State
2] state, Nigeria.

The applicant claims to fear being killed by menshafrthe [Village 3] community

who come from a different village to his own andpdite his claim to be the next king.
Although he has not specifically articulated a Gamtion ground, his fears appear to be
related to his membership of a particular socialigrof ‘traditional rulers/leaders’
However, before the Tribunal considers whetheratrtinis constitutes a particular
social group for the purposes of the Conventiod,whether or not the applicant is a
member, the Tribunal has first considered if theliapnt is a member of the [Village

3] community, and next in line for king, as claimed

The Tribunal has some doubts as to whether thecapplis a member of the [Village
3] community, primarily because of inconsistenbinfiation he provided about when
he purportedly lived there. For instance, in hist@ction visa application the applicant
states that he lived in [Village 3] from 2007 ta03Qafter he lived in [City 5], Imo state
from 2004 to 2007 (working for the poverty allewet bureau). However, at the
Tribunal hearing the applicant said he lived inllage 3] in around 2002/200Before

he lived in [City 5] from 2004 to 2007. Despiteesie concerns, the Tribunal notes that
at the hearing the applicant claimed that he bealdrig the [Village 3] community
because his father’s [village] is part of that conmity, and that he often visited the
village at the end of the year for holidays, asustom. Given such a scenario, it is
possible that the applicant has not actually livep/illage 3] in the past, but has
visited and is considered part of the communityalbse his father is from there. On
this basis, the Tribunal is willing to give the &pant the benefit of the doubt and
accepts that he is a member of the [Village 3] camity, and perceived to be, even if
the Tribunal doubts that he has spent much timee tinethe past.

The Tribunal does not, however, accept that théiGgy was chosen by the oracle to
be the next king of [Village 3] community, primaribecause the Tribunal found the
applicant’s evidence about his claimed kingship @unéats and harm that purportedly
followed, to be vague, general, and at times ingldea. It also found some of his oral
evidence contradicted written evidence providedsdgl on the various inconsistencies
and implausibilities in the applicant’s evidenciscdssed below, the Tribunal finds that
the applicant is not a credible witness.

For instance, the applicant claims that [in] JUlWL?, three days after he left Nigeria,
his wife and children were attacked whilst drivimgme from a friend’s house, and his
children were injured. Although the Tribunal rothat it appears strange for his wife
to leave her children in the car, it is not necelysaut of the question. However, at the
hearing the Tribunal found the applicant’s des@ipbf these events to be vague,
lacking detail, and sometimes evasive, and sometaitenot correlate with the
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doctor’s reports provided. For instance, in thgligation form the applicant states
“leaving my kids with wounds and peeling their sklmecause of hot substances they
poured my last daughter of a year and a monthwéver at the hearing the applicant
was unable to describe the substance, or theeasjis children sustained in any detail
and when the Tribunal asked he told the Membendk At the doctor’s reports.

Further, what information he did provide was indstent with the description of his
children’s injuries in the doctor’s report. That at the hearing the applicant said his
youngest daughter was injured from the pouring sifilasstance and was not hurt in any
other way. However the doctor’s report for his ygest daughter states that she
suffered wounds on her face, back and swellingotb bipper limbs but does not
mention injuries from a substance. Also, at tharimg the applicant said his eldest
daughter was hit with something hard on her waidtlas middle daughter on her arm.
However, in the doctor’s report it is stated thneg €ldest daughter suffered laceration to
her face and upper and lower limbs and the middigtter suffered an injury to her
eye and laceration to her upper lip. At the heptive applicant was also unclear
whether his daughters stayed in hospital overnmfly, answering in general terms that
he thinks that they went for treatments for wegksng on to months. He was also
unsure whether his wife reported the incident toghlice. At the hearing the applicant
said he did not ask his wife much about his daugghtejuries. However the Tribunal
does not accept this as a plausible explanatiohisoiack of knowledge about what
happened to them because, as an educated mamiltheal would expect him to have
enquired more about the nature of their injuriks,tteatment required, and their
recovery. For these reasons, the Tribunal doeacdutapt that the applicant’s daughters
were attacked and harmed in July 2011 as claimed.

In reaching its conclusion the Tribunal has hadrédo the photographs submitted of
the applicant’s youngest daughter. However, alghahe Tribunal accepts that the
subject in the photographs is his daughter, basestteer photographs of her and the
applicant together submitted to the Tribunal, ias clear from the photographs what
injuries she has sustained, if any. Coupled wiltoncerns about the applicant’s
credibility as discussed above, the Tribunal gihese photographs little weight.
Similarly, the Tribunal gives the letters from thespital little weight.

At the hearing the applicant raised for the finstet a claim that his uncle [Mr D] was
murdered near his village [in] October 2011. Ipmart of his claims he provided
copies of a newspaper article from a state-leveispaper in Nigeria and notice of his
funeral service. He speculated at the hearinghisaincle was murdered because of
his influence and potential to sort out the kingsksue. Whilst the Tribunal is willing
to accept a man called [Mr D] was killed as repabrteere is nothing to show that the
applicant is related to him as claimed. When askesbtions about the circumstances
of his uncle’s death at the hearing, the applicaférred to the newspaper article a
number of times, and then spoke of another man frismillage [Mr C] who was
purportedly kidnapped in 2009. What informationski®sequently provided to the
Tribunal about his uncle’s purported murder wasgha Tribunal’'s view, general,
lacking in detail and only reflected what was reediin the newspaper article
submitted. Whilst this may be because the applicenself is not aware of the details,
given the Tribunal’'s broader credibility concernghis case, the Tribunal does not
accept that his uncle was murdered as claimed.
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In the application form the applicant states thexigde were beaten, kidnapped and
killed if they had been outspoken in supportingdhacle’s decision. He also states
that houses were burnt. At the hearing he refdogubople being killed as a result of
the problems stemming from the oracle’s decisidowever, when the Tribunal asked
him at the hearing what he meant, he said he Wesirgy to the murder of his uncle.
The applicant has provided no details about whokitkesl or kidnapped or beaten, or
when or how it relates to him specifically apadnr general claims that the problems
were a result of the kingship issue.

In the application form it is stated that the apgtit's “closest partner” [Mr A] was
killed because of the kingship issue. However waed about [Mr A] at the hearing,
the Tribunal found the applicant’s response wasigand evasive. Apart from saying
that he was someone from his village who suppdriedwho was killed “in cold
blood”, he was unable to answer why he was killedyowhom or when. Therefore,
even if the Tribunal accepts that someone fromagi@icant’s village was killed in the
past, the Tribunal is not satisfied that he wasajygicant’s “closest partner” or that he
was killed for reasons related to the applicanBsneed kingship position.

For these reasons the Tribunal does not accepthapplicant was chosen by an
oracle to be the king of [Village 3] community. dibes not accept that a dispute
between members of the [Village 3] community whpgsarted this decision and those
who contested it erupted as a result. It follolat the Tribunal does not accept that the
applicant escaped two attempts on his life in At@040 and January 2011 to remove
him from this position as claimed. Nor does thibdmal accept that his wife and
children were attacked and harmed as claimed. INdrtte or his family were ever
forced to flee or hide. Further, the Tribunal doesaccept that a friend, [Mr A] was
killed or that other members of the community widdapped, beaten, killed or that
houses were burnt. Further, the Tribunal doesoo¢pt that the applicant’s uncle was
murdered close to their village in October 201tlasned.

Therefore the Tribunal is not satisfied that thplagant was or is a member of a
particular social group of ‘traditional rulers/ksign Nigeria or that he or his family
were ever harmed or threatened on this basis @rfpiother Convention reason in the
past in Nigeria. He does not have a well-founasd bf persecution on this basis.
Given such a finding, it is not necessary for thiknal to consider if there is a real
chance that the applicant would be persecuteddimniging to such a group if he were
to return to Nigeria now or in the reasonably feesble future. Nor is it necessary to
assess if state protection is adequate in thecgmls case, given the Tribunal’s
findings that he is not being targeted by non staters for a Convention (or any other)
reasons.

In reaching this conclusion the Tribunal has coaigd the letter submitted dated 10
April 2008 from the [Village 3] community councif elders, advising of the election
of the “eze” and head of council of [Village 3] comanity. The Tribunal notes that the
letter is not actually addressed to the applicamtarticular. Given the Tribunal’s
credibility concerns with the applicant’s claimsdascussed above, the Tribunal gives
the letter little weight.

At the hearing the applicant’s representative fagdapplicant’s fears of persecution
are because of his kingship and dangers as a @hrestd she promised to provide a
written submission to the Tribunal by 17 Februady2, however no further
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information has been received. Whilst the Tribuaalepts that the applicant is a
Christian, it notes that his claims in this reggeodto the question of whether he is safe
to live elsewhere in Nigeria (in particular the thgras a Christian to avoid the harm he
fears from members of the [Village 3] communityovver, as the Tribunal finds that
the applicant’s fear of persecution from memberghef[Village 3] community is not
well-founded, it's consideration of the issue dboation is not necessary.

Although not explicitly made out by the applicathie Tribunal has considered if he has
a well-founded fear of persecution based on higs@iain religion or Ibo ethnicity.

Apart from arguing that he is unable to move ntothvoid the harm he fears because
it is unsafe there as a Christian and Ibo, theieqm has not put forward any specific
claims in this regard and there is nothing to iatkahat the applicant has experienced
problems in the past in Nigeria on account of Hisi€ian religion or Ibo ethnicity.

Looking to the future, based on country informatibbe Tribunal accepts that sectarian
violence occurs in the north and middle belt ofédig. However the Tribunal finds
that the applicant could relocate to other part§igeria, in particular the Christian-
dominated south, to avoid any harm he may fearGlsresstian. On the available
evidence the Tribunal finds that the applicant dostsface a real chance of persecution
for reason of his religion if he were to returrNigeria now or in the reasonably
foreseeable future.

Similarly, whilst country information indicates Ipdacing some problems in the north,
the applicant would be able to avoid these probleynsving elsewhere in Nigeria.

The Tribunal notes country information indicatds\al of discrimination against lIbos
in general, but there is nothing to suggest sustranination amounts to persecution.
On the available evidence the Tribunal finds thatapplicant does not face a real
chance of persecution for reason of his ethni€ibeiwere to return to Nigeria now or
in the reasonably foreseeable future.

Having considered the applicant’s claims individjpahd cumulatively, based on
matters set out above, the Tribunal finds thatgh@icant does not face a real chance
of serious harm amounting to persecution from natesactors (i.e. members of the
[Village A] community) for reasons of belongingdgarticular social group of
‘kings/traditional rulers’ or for any other Conveart reason if he returns to Nigeria.
The Tribunal finds that the applicant does not heveell-founded fear of being
persecuted in Nigeria for a Convention reason noim the reasonably foreseeable
future.

CONCLUSIONS

90. The Tribunal is not satisfied that the applicard {gerson to whom Australia has
protection obligations under the Refugees Convaniibierefore the applicant does not
satisfy the criterion set out :136(2)(a) for a protection visa.

DECISION

91. The Tribunal affirms the decision not to grant &pplicant a Protection (Class XA)

visa.



