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MR JUSTICE SULLIVAN:

Introduction
1.

In this application for judicial review the alaants challenge the lawfulness of the
defendant's decision on 3rd November 2005 thatas wappropriate to grant them
Discretionary Leave to enter the United Kingdomgd dhat they should remain on
temporary admission.

Factual background

2.

The nine claimants are all citizens of Afghaamst They arrived together in the United
Kingdom on 7th February 2000 on board an airctedt they had hijacked whilst it was
on an internal flight in Afghanistan. They hijackthe plane in order to escape from
the Taliban regime in Afghanistan. On 10th Feby2000 they disembarked from the
aircraft and claimed asylum. They were subsequeafthrged with various offences
relating to the hijacking. In the criminal proceegs it was not disputed that the
claimants had taken control of the aircraft, detdithe passengers and crew as alleged
in the charges and had done so in order to leagbakistan, which at that time was
ruled by the Taliban. The main issue raised by dlagmants in their defence was
duress: they claimed that they had acted undemanirient threat of death or serious
injury against them or those for whom it was reatde for them to accept
responsibility. At the first trial before Butteefd J, the jury was unable to agree. After
a retrial before Sir Edwin Jowitt, who gave theyjar different direction as to duress,
the claimants were convicted on all counts. Twdhef claimants were sentenced to
five years' imprisonment, the remaining claimantsavsentenced to 30 months or in
one case to 27 months' imprisonment. The claimapfealed, and in a reserved
judgment which was handed down on 6th June 20@3Cturt of Appeal allowed their
appeals and quashed their convictions on all cotiatang concluded that the jury had
been misdirected as to the law relating to duresd that the judge's "crucial
misdirection” meant that all the convictions weresafe: see R v S and oth¢P§03]
EWCA Crim 1809, per Longmore LJ at paragraphs 29488 retrial was ordered. By
that time, making allowance for time spent in pnisan remand, and eligibility for
parole, all but two of the claimants had servedt thdl sentences in any event.

In "Reasons for Refusal" letters dated 25th J20@3 addressed to the individual
claimants, the defendant considered whether they watitled to asylum under the
1951 Geneva Convention relating to the statusfofyees ("the Refugee Convention™),
whether they qualified for Humanitarian Protectionaccordance with the published
Home Office Asylum Policy Instruction on HumanitariProtection, and "whether you
may be eligible for a grant of limited leave toamdr remain in the United Kingdom in
accordance with the published Home Office Asylumlidyo Instruction on
Discretionary Leave" (see paragraphs 1-3 of therl®t Paragraphs 4 and 5 of the
letters summarised the claimants' claims. In pagy6 of the letters, the defendant
said:

"6. The Secretary of State has considered youmdtat for the reasons
given below has concluded that you do not qualidy &sylum or
Humanitarian Protection. The Secretary of State dlao concluded for
the reasons given below that you do not qualifylifoited leave to enter
or remain in the United Kingdom in accordance vtfite published Home



Office Asylum Policy Instruction on Discretionargave.”

4.  The remaining paragraphs in the letters setlmidefendant's reasoning. The letters
did not refer to Article 1F of the Refugee Conventiwhich provides:

"The provisions of this Convention shall not appdy any person with
respect to whom there are serious reasons foraenisg that:

(a) he has committed a crime against peace, amae, or a
crime against humanity, as defined in the inteomei
instruments drawn up to make provision in respdct o
such crimes;

(b) he has committed a serious non-political cronéside the
country of refuge prior to his admission to thatitioy as
a refugee;

(c) he has been guilty of acts contrary to theppses and
principles of the United Nations."

5. The letters stated that the claimants did nalliyjufor Humanitarian Protection (see
paragraph 23) or Discretionary Leave (see parag?&phParagraphs 27-29 said this:

"27. In light of all the evidence available to hand for the reasons given
above, the Secretary of State is not satisfied ybathave established a
well-founded fear of persecution. Your applicatisntherefore refused
under paragraph 336 of HC 395 (as amended) andbdeas recorded as
determined on 25/06/2003.

28. Furthermore, the Secretary of State has giaesful consideration to
whether you should be allowed to remain in the &thKingdom as a
result of our obligations under the ECHR, but hedssatisfied on the
information available that your removal would betary to our
obligations.

29. You are now required to state any reasonst&ying in the United
Kingdom which were not previously disclosed. Péesesad the enclosed
One-Stop Notice carefully. The reasons must be stated orSthtement
of Additional Grounds attached to thEotice of Appeal and these
should be returned together (with a copy ofReasons for Refusal

Letter and theNotice of Decision) to the address given on the Notice of
Appeal.”

6. The letters were followed on 26th June 2000 byidés of Refusal of Leave to Enter
and proposed Removal Directions. The notices datention to the right of appeal
under section 82(1) of the Nationality, Immigratiand Asylum Act 2002, enclosed a
Notice of Appeal and stated that "Notice of Appelall grounds must be received by
14th July 2003". The appellants appealed by netadaed 10th July 2003. Part 3 of
the Notice of Appeal required each claimant tcosetthe:

"GROUNDS on which you are appealing
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7.

10.

Please explain why you are appealing and why ymik tine decision was
wrong.
You need to tell us all of the grounds for your eglp If you do not do
this now then you may not be allowed to mention any furtireunds at
a later time."
Under the heading "STATEMENT OF ADDITIONAL GROUD$", the notice said:

"If there are any OTHER reasons why you wish toy stathe United
Kingdom, including any OTHER grounds on which yonosld be
allowed to stay, or should not be removed or reglito leave, please
explain them here.

Please do not repeat reasons or grounds you haaalglgiven.

If you do not disclose all your reasons and grouras, you may not be

able to make any other applications to appeahisfapplication is

refused.”
Unusually, the claimants' appeals were heardwyat single adjudicator but by a panel
of three adjudicators ("the Panel"). The hearmaktplace over a period of eight days
between 26th April and 10th May 2004. Both thensknts and the defendant were
represented by solicitors and counsel. Each ofcthenants gave oral evidence and
was cross-examined. The claimants also called ewpert withesses who gave oral
evidence and were cross-examined. The scope odgpeals was described by the
Panel in paragraph 3 of its determination as fatow

"The appellants now appeal under Section 82(1) h&f Nationality,

Immigration and Asylum Act 2002 (the 2002 Act) agsithe decisions of

the respondent on 26 June 2003 to refuse eacheddgpellants' claims

for asylum under the Refugee Convention and fordmitarian protection
under the European Convention for the ProtectioRlwhan Rights and
Fundamental Freedoms (the European Conventionjaarefuse each of
them leave to enter Further, the respondent has made or proposes to
make directions for the removal of each of the #ppes to Afghanistan.”
(emphasis added)

At the outset of the hearing counsel for theeddént requested an adjournment in
order to adduce evidence obtained during the coafrdlee criminal trials on the issue

of duress. It was submitted that such evidenceldvbe relevant to the issue whether
the claimants were excluded the protection of tledufee Convention by reason of
Article 1F(b) (above).

In refusing the application the Panel notedt tha

"No mention had been made by the respondent otdméention that he
considered the exclusion clauses of Article 1F(ppliad until the
respondent’'s skeleton argument was received by Itmeigration
Appellate Authority some two working days beforee thearing. We
noted that Rule 48(5) of the Immigration and AsyluAppeals
(Procedure) Rules 2003 (the Rules) provides thatdindicator must not

SMITH BERNAL WORDWAVE



11.

consider any evidence not filed or served in acmocd with the time
limits set out unless satisfied that there are gaadons so to do. We
considered that there was sufficient evidence dyrémefore us to enable
us to consider the contentions relating to Artitlb), noting that the
statements submitted by the appellants dealt inesdetail with the
hijacking and the reasons for it. Whilst such ewice as the respondent
was seeking additional time to submit might prodacewore complete
picture, that was not sufficient to constitute ag@nough reason for an
adjournment, ..."

In an immensely detailed and comprehensivermatation promulgated on 8th June
2004, which extended to 414 paragraphs over 11égyafpe Panel dismissed the
claimants' appeals on asylum grounds but allowethtbn human rights grounds. The
appeals on asylum grounds were dismissed upon dkgs Ihat the claimants were
excluded from the protection of the Refugee Conwentoy Article 1F(b): see
paragraphs 62-93 of the determination. In pardg&i-93 the Panel said:

"91. Having heard the evidence of the appellam$ the experts, and
having read the objective evidence, we are safidfiat the borders of
Afghanistan are and were at the relevant time pmlative to many
countries. We find that these appellants couldehattempted an
alternative means of escape to a neighbouring cpuithere were routes
through the mountains and unmanned border posts.fiMl that despite
all of the appellants' statements to the contragre was not such an
immediacy of danger of arrest or lack of opportyhit move away from
the Kabul area such that they could not have faamdélternative to the
hijacking. The appellants could have chosen twetrdao Pakistan,
although there was a strong Taliban and radicansa Movement
presence there. If they had gone to Pakistana# most unlikely they
would have experienced any particular difficultreeving on from there.
The further they travelled away from Afghanistanl éine Peshawar area
the less likely they would have been in danger. eyTltould have
remained elsewhere in Pakistan or if they stillt fei danger of
persecution they could have travelled on to clasgluan in another
country. They could have claimed asylum in Tashkenn Moscow but
chose not to do so.

92. For the reasons set out above we find tha¢ tvere some mitigating
circumstances leading to the decision to hijackatiheraft. However, we
find also that there are no serious grounds foclkemting that the
appellants were placed in such a position that there compelled to
carry out the hijacking nor were they under suasgure as to justify the
hijacking. Thus there is insufficient reason taier our finding that
there are serious grounds for considering thaifdhese appellants have
prior to their arrival and claim to refugee statosnmitted a serious
non-political crime outside the United Kingdom, reynthe hijacking of
the Ariana Afghan Airways Boeing 727.

93. Accordingly all the appellants are excludemhfrthe protection of the
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Refugee Convention."

12. The claimants' appeals on human rights groumele allowed because the Panel
concluded that there was for each of the claimantsal risk that they would suffer
violations of their rights under Article 3 of thei®pean Convention on Human Rights
("the Human Rights Convention") if they were reearto Afghanistan: see paragraphs
169-220 of the determination. In paragraphs 21D220 the Panel said:

"219. To summarise, we find that the appellanésiara unique position
because of their role in the hijacking and the J@gh level of notoriety
and publicity which the hijacking was given in Afgiistan and the level
of interest it still generates. We accept that Tladiban condemned the
appellants to death and that in principle they #esm as enemies of
Islam. This is supported by their numerous utteearat the time and by
the terms in which they convicted the appellan®e also accept the
evidence that the Taliban have the capacity toycauit targetted attacks.
Although their attacks have primary been in thetls@ast they have
clearly been able to carry out a number of highfilerattacks in Kabul
and have been re-grouping with a view to carryingraore attacks and
have uttered many threats. We also accept thesestdof the experts
that although the Taliban's efforts to date havenbdirected against
foreign aid workers and those associated with thetfie unique position
of the appellants would make them of interest ® Taliban because of
the damage they did to the Taliban regime at tine f the hijack. We
also take into account that because of the appellaigh profile it would
be an enormous public relations coup for the Talittashow that they
could still take revenge against their enemiesr dHothese reasons we
find that there is a real risk that the appellantsuld be targetted for
assassination by the Taliban which clearly wouldrbatment contrary to
Article 3.

220. We also wish to make it clear that our vibat the Taliban would

target individuals whom they consider to be enensie®t a precedent

applicable to the generality of Afghans who lefgA#&nistan in fear of the

Taliban regime. We specifically point out that tkason why we find

these appellants are at risk is because of theicpkarly high profile and

their unique position as the main actors in thadking who have been

convicted and sentenced to death [in] their absénce

13. In response to the defendant's submissions theae would be a sufficiency of

protection available to the claimants if they ratd to Kabul, the Panel concluded in
paragraphs 240 and 241.

"240. Taking all this into account, and bearingrimd our findings about
the risk on return to the appellants from the Talibwho have the
capacity to carry out attacks in Kabul, we conclubat on return the
appellants' connection with the hijacking and Bhéttit stands for in the
Taliban conscience, if not in the national Afghamscience, will place
them at risk of being killed or seriously injured ii-treated by the
Taliban. On the evidence before us, there i®liifl any, likelihood that
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14.

15.

16.

17.

the system of protection currently or in the foesg@e future likely to be
in place in Kabul or elsewhere in Afghanistan coofter any of the
appellants a reasonable sufficiency of protectiorery their notoriety.
We therefore find that there would be no sufficieraf protection in
accordance with the principles enunciated in theesaf Horvattj2000]

Imm AR 552 and Bagdanaviciavailable to the appellants in Kabul.

241. The rights protected by Article 3 are undieadior absolute so that

the assessment of risk in an Article 3 claim isnestricted by reference

to the appellants' conduct. In the light of omdfings that there is a real

risk that the appellants’ rights under Article 3ubbe violated on return

and that there is an insufficiency of protectidie aippeals of all the

appellants under the European Convention are atlowe
On 14th July 2004 it was reported that the mi#dat intended to appeal against the
decision. The Times of that date reported that:

"David Blunkett, the Home Secretary, immediatelyp@mced he will be
appealing yesterday's verdict which one senior Hdbigce official

described as 'mind boggling'.

By a determination promulgated on 22nd July420®e Deputy President of the
Immigration Appeal Tribunal, in a carefully reasdn#ecision addressing each of the
defendant's proposed grounds of appeal, refusedhigg@on to appeal. Under the
statutory provisions then in force, it was openhe defendant to apply to the High
Court for a statutory review of the Tribunal's é¢gan upon the ground that there was
an error of law in the Panel's determination. Iketéer dated 12th August 2004, the
Treasury Solicitor informed the claimants' solicitioat:

"My client has decided not to apply for statutoeyiew of the Tribunal's
decision. Accordingly this litigation is at an eadd my involvement has
ceased. However, | understand that my clients ellwriting to you
shortly."

That last sentence proved to be unduly optimistic.

The published policies on Humanitarian Protectind Discretionary Leave, referred to
in the Reasons for Refusal letter, applied to aasealecided after 1st April 2003. So
far as relevant the Humanitarian Protection podiaid:

"The system of granting leave exceptionally outsfteRules (ELE/R) has
been changed. In any case decided on or afterril, Mnere asylum is
refused consideration should be given to grantingmbhitarian
Protection, details of which are set out in thistinction. There will, in
addition, be a limited number of cases which do noglify for
Humanitarian Protection but for which a period dfcdetionary leave is
merited. For these cases seeAlRt on Discretionary L eave."

Under the heading "Key points", the policy shid:
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"When considering whether to grant leave to a pemsadused asylum
caseworkers will need to be familiar with this pglinstruction and the
API on Discretionary Leave. The APl on the European Convention
on Human Rightsis also very important as Humanitarian Protectigih
be granted to some of those who are successfaeinECHR claims.

* Humanitarian Protection is leave granted to a@emwho would, if
removed, face in the country of return a seriosis 1o life or person
arising from:

a) death penalty;

b) unlawful killing;
c) torture or inhuman or degrading treatment orighiment.”

18. The policy then sets out the eligibility critgerand in paragraph 2.5 deals with
exclusion criteria:

"A person who falls under the eligibility criteristed above should not be
granted Humanitarian Protection if there are sariaeasons for
considering that the person:

» has committed a crime against peace, a war com crime against
humanity as defined in the international instrursedrawn up to make
provision in respect of such crimes
» has committed a serious crime in the United Korgdr overseas
* has been guilty of acts contrary to the purp@sesprinciples of the
United Nations ...
Where a person is excluded from Humanitarian Ptioiecconsideration
should be given to whether they qualify for Dismeéary Leave (see the
APl on Discretionary Leave)."
19. Paragraph 2.6 of the Discretionary Leave po$iaid, under the heading "Applicants
excluded from Humanitarian Protection":

"Where a person would have qualified for HumanatarProtection but for
the fact that they were excluded from such prodecfsee paragraph 2.5
of the API on Humanitarian Protection) they should be granted
Discretionary Leave."

The exclusion criteria in relation to Discretiondryave cases are then set out, and the
policy continues:

"Although the same exclusion criteria are to beduse considering
Discretionary Leave cases their application is ssaely different. In
particular, a person whose removal, not withstagdmeir actions, would
breach the ECHR and who does not qualify for amgoform of leave
should normally (unless the option of deferred reahas taken - see
paragraph 5.4) be granted a limited period of [isonary Leave even if
they fall within the exclusion criteria."

SMITH BERNAL WORDWAVE



20.

21.

22.

23.

24,

Paragraph 5 deals with the duration of grahBiscretionary Leave and says this:

"Subject to paragraphs 5.2, 5.3, 54 and 5.5, it will normally be
appropriate to grant the following period of Didareary Leave to those
qgualifying under the categories set out in paragrap...

Paragraph 2.6 (excluded from HP) - 6 months."
Those with Discretionary Leave would normallg bligible for consideration for
settlement in the United Kingdom after six yeamhtowuous Discretionary Leave.
However, those in the excluded categories were etigible for consideration for
settlement until they had completed ten years sti@tionary Leave: see paragraph 8
of the Discretionary Leave policy. After 10 yeddiisters could still decide that it
would be "conducive to the public good" to denytlsatent: see paragraph 8.2 of the

policy.

Following the Treasury Solicitor's letter daté#th December 2004, the claimants
therefore awaited their grants of Discretionaryueander the above policies. When
nothing had been heard from the defendant for dkeze months, the claimants'
solicitors left a message with the Treasury Saiciénquiring when Discretionary
Leave would be granted. Having taken the deferslanstructions, the Treasury
Solicitor replied:

"I have been informed that my client is undertakingher enquiries and
until these are completed they are unable to takeraon your clients'
case. They regret that it is not possible to say long their enquiries
will take to complete.”

The claimants would have to wait for nearlyearyfor an answer to the question: why
were they not being granted Discretionary Leavé® ffature of the "further enquiries”
has never been explained.

In a letter dated 24th March 2005, the claisiardolicitors made detailed

representations "regarding the inordinate delathen granting of leave to our clients
following their successful appeal." The letter sat the disadvantages to which the
claimants were subjected as a result of the défey. were not permitted to work, were
subject to reporting restrictions and residencelireqents, were unable to apply for
travel documents to enable them to travel to mest families in a safe third country,

etc. Having referred to the Humanitarian Protectamd Discretionary Leave policies
in some detail, the claimants' solicitors' lettencluded by saying:

"We simply cannot understand what it is that isaglelg the grant of leave
to our clients. Nine months have elapsed sincedtte on which the
Panel allowed their appeals and seven months #wecegate on which the
deadlines for challenging the decision of the Pampired and our clients
have still not received their grant of leave. Thag the Courts have
recognised in a raft of other cases, are underge@vgre prejudice as a
result.
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We appreciate that the Secretary of State oppdsedppeal and we
appreciate that significant publicity has been git@these cases,
although it has been the Secretary of Statenamdur clients who have
participated in that publicity. We note that alsggman for your client,
speaking to the media, expressed disagreementhettiecision of the
Panel and stated that an appeal was proposedppeakbwas attempted
and leave to appeal was refused by the Immigra&mpeal Tribunal.
The rule of law requires that the decisions ofltheigration Appellate
Authority are respected and implemented. We wbeklitate greatly
before drawing the conclusion that political coesations were
preventing the Secretary of State from implementivegdecision of the
courts but we are at a loss to understand whytltasour clients still
have not had their status regularised as theyritted.
Can we please hear from you as soon as possible."
25. On 31st March 2005 the Treasury Solicitor egpthat this letter had been forwarded to
the defendant and said that he would "revert towben | hear from them."

The letter before claim

26. It would seem that the Treasury Solicitor haaothing further from the defendant, so
on 17th June 2005, over a year after the Panetside allowing the claimants'
appeals, the claimants' solicitors sent a detdé¢ter before claim to the Treasury
Solicitor. The letter contended that the delaygmanting Discretionary Leave was
unlawful. Detailed reasons were set out, anddtter said:

"We have no idea what the cause of the delay ithis case. We had
thought that the worst excesses of delays in cistantes such as this
have been addressed by the Secretary of Statevipfjothe litigation
referred to above. Perhaps we are wrong. Follgvaar enquiries as
long ago as November 2004, we received a shodrléthm yourselves
stating that your client was 'undertaking furthagaries’. We have no
idea what those enquiries are, or indeed coulalbeyt - your client has a
duty to regularise our client's status.

We are driven to search for other reasons for él@yd We appreciate
that this is a case in which the Secretary of Sttengly resisted our
clients' appeal and we note that, at the time efdcision of the Panel,
spokesmen on behalf of your client, speaking tankdia, expressed
their severe dissatisfaction with the decisionatTdisagreement
notwithstanding, it is the duty of the partieséspect the final decisions
of the Court. If a party such as the Secretar§tafe acts in defiance of
such decisions, this of course substantially unde¥sconfidence in the
rule of law. We concluded our previous letter hyisg that we would
hesitate greatly before drawing the conclusion pliwditical
considerations were preventing the Secretary dé$tam implementing
the decision in this case but that we were atstimsinderstand why our
clients’ status had not been regularised. We twsay that a lack of a
substantive response to that letter from eithersaues or your client
has done nothing to allay that concern. Our diémtther perceive this
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27.

28.

29.

treatment as further moral punishment above andrzbthe sanctions

they have already incurred."
The letter concluded by saying that judicial revipsmceedings would be commenced
if the claimants were not in receipt of formal gsaaof leave by Friday 1st July.

In accordance with the pre-action protocol jiaticial review claims, a substantive
response should have been given by the defendémnhvii4 days (i.e. by 1st July). In a
letter dated 28th June the Treasury Solicitor tzadl the defendant "will not be able to
reach a decision by 1st July, but expects to be tablo so by 1st August.” On 1st July
the claimants' solicitors replied:

"We thank you for your letter of 28th June 2005.e @6 not consider that
it constitutes a proper response to the issuesdars our letter before
action and in our earlier correspondence and waidenthat we are at
liberty to issue proceedings. Please confirm:

1. that your clients accept that, following the idemn of the Panel, they
have a duty to grant our clients leave - this hasso far been disputed in
your responses;
2. the reasons for the excessive delay (since Augsisyear) in granting
our clients leave;
3. in the light of (1), precisely what it is thaiwr clients are considering
which requires a 'decision’ which cannot be takaii & August.”

The Treasury Solicitor responded on 5th Jalying:

"l am afraid that | am not in a position to comme&nther, save to confirm
that my clients expect to be in a position to makkecision by 1 August.”

The claimants' solicitors tried again by telmpd, and then again by letter to obtain
answers to their perfectly reasonable questiongrédiiing the claim form. In a letter
dated 18th July, they said:

"We write further to our correspondence in the aaovwatter. Following
your inadequate response to our letter before ¢laml July we wrote
again to ask you three very simple questions. Qulg, you stated that
you could not comment. On 12 July, | telephoned symoke to your Mr
Huggett. We were informed that you were undectsinistructions from
your client not to comment on this case. Yourrdligeems unwilling to
deal with this matter in a reasonable way. We iconthat we are in the
course of preparing proceedings which will be iglssigortly."

That the defendant had instructed the TreasuryciBmnlinot to comment has not been
denied by either the Treasury Solicitor or the ddéent.

The judicial review proceedings

30. The proceedings were commenced on 20th July.20be claim form challenged the

"Failure and delay of the defendant to grant thenthnt leave to enter the United
Kingdom", and sought the following remedies:
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31.

32.

33.

34.

"1. Declaration that failure and delay in grantiegve to enter is unlawful;

2. Mandatory order directed to defendant and reguthe same to grant

the claimant leave to enter within seven days efdate of order;

3. Costs ..."
The Claim Form was accompanied by a Detailede8tent of Grounds setting out the
reasons why the defendant's conduct was said tmlasvful, and why each claimant
had "a right or at least a legitimate expectatioaying had his appeal against the
decision to refuse him leave to enter allowed (authsuccessful further challenge) on
the ground that the decision was unlawful, to kentgd leave to enter" (see paragraph
17 of the Detailed Grounds).

In accordance with CPR 54.8(2)(a) the defensiacknowledgement of service should
have been filed within 21 days. On the last dayskrvice, 12th August, the Treasury
Solicitor wrote to the Administrative Court Offisaying:

"The Acknowledgements of Service in the above mathlould be filed by
SSHD today. However, | have been informed thateision will be
made on the subject matter of the Claimants' jati@view on Monday
15 August. | therefore seek an extension untilm.pn Monday to file
the Acknowledgements of Service. | am copying the the
representatives of the Claimants. | should tell,yas an officer of the
Court, that the Claimants' solicitor specificallfarmed me some time
ago that she would not be willing to grant any egten of time for such
filing. However, it does seem to me that in viefstlee amount of time
requested, such an extension would not be unrebkoha

On 15th August the defendant filed an acknogéeaent of service out of time. In

section A of the form a cross was placed in the Hodo not intend to contest the

claim". Sections B, C and D of the form were ldé&nk. Unsurprisingly, the claimants’
solicitors responded by saying that, since therakfat was not contesting the claims,
the claimants should be granted leave to entetthted Kingdom within seven days.

The Treasury Solicitor replied on 17th August:

"I write to clarify SSHD's position following theilihg of the
[Acknowledgements of Service] in the above matterd 5th August:-

1. The Home Secretary does not contest the fabtieadelay in reaching

a decision which can be notified to the Claimants;

2. He is not conceding that such a decision shoelth grant

Discretionary Leave; and

3. Whilst he concedes permission to proceed Wwghstubstantive

[judicial review], he will wish to contest vigoroysat the substantive

hearing the supposition that the decision will bgrant Discretionary

Leave."
Pausing there, this letter is not properly dbed as a "clarification" of the defendant's
position as it had been set out in the acknowledgerof service filed on his behalf.
The “clarification” resiles from the defendant's spion as set out in the
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35.

acknowledgement of service. The acknowledgemesenfice was unambiguous: the
defendant did not intend to contest the claim. i@nface, that claim included not
merely declaratory relief but also an application & mandatory order requiring the
grant of leave within seven days. The groundss&eking that relief were set out in
detail in the Claim Form. If the Treasury Solicittad intended to indicate that the
defendant merely conceded that permission shouldraeted to apply for judicial
review but that he would be contesting the substarspplication, then a cross should
have been placed in box 1 "l intend to contesbfthe claim” (or box 2 "I intend to
contest part of the claim”, if the claimants' datitent to declaratory relief in respect of
past delay was being conceded, but their entitiéneemandatory relief for the future
was to be disputed) and sections C and D of th &rould then have been completed
as appropriate, including a statement that thendefiet did not oppose the grant of
permission to apply for judicial review, but woulitk contesting the substantive
application. This is not a procedural quibblethié defendant was intending to contest
the claim or any part of it, then he was requi@ddt out a summary of his grounds for
doing so: see CPR 54.8(4)(a)(i). No summary greusxplaining why the defendant
was "not conceding that [his] decision should beytant Discretionary Leave" were
filed. In answer to my questions, the TreasuryicBol has explained that as at 15th
August he had no instructions as to the defendpasgion, apart from the fact that the
claim was not to be contested as regards the fatlay. It was thought better to file
an acknowledgement of service on 15th August, "itbstanding the unclearness of
the defendant's position." On 17th August the Juea Solicitor received instructions
that the defendant would wish to contest at thestsuibive hearing "that any decision
would be to grant Discretionary Leave." It woulcpaar that when the
acknowledgement of service was filed the claim rfeandatory relief was simply
overlooked by the defendant.

On 30th August 2005 revised Humanitarian Ptmte@nd Discretionary Leave policy
instructions were issued by the defendant. Fosgmepurposes the new Humanitarian
Protection policy does not differ materially fromnet April 2003 policy (see above).
Where a person has been excluded from HumanitBratection, for example because
of Article 1F(b) of the Refugee Convention, themsideration is to be given to
whether they qualify for Discretionary Leave. Fpresent purposes the new
Discretionary Leave policy differs from the ApriD@3 policy in only one material
respect: paragraph 2.6 of the new policy is inghltesms:

"2.6 Applicants excluded from Humanitarian Protection

Where a person would have qualified for HumanitaRaotection but for
the fact that they were excluded from such pradectiney should be
granted Discretionary Leave [unless Ministers deandview of all the
circumstances of the case that it is inappropt@tgant any leave.
Where it is decided that leave should not be grhrites individual will
be kept or placed on temporary admission or tenmpoedease.]

Although the same exclusion criteria are to be usewnsidering

Discretionary Leave cases, their application iessarily different. In
particular, a person whose removal, notwithstantteg actions, would
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37.

38.

breach the ECHR and who does not qualify for ahgwotorm of leave
should normally (unless the option of deferred reahcs taken - see
section 5.3) be granted a limited period of Didoredry Leave even if
they fall within the exclusion criteria. [Howevitinisters may decide
that it is inappropriate to grant any leave to espe falling within the
excluded category in the light of all the circunmstas of the case. Where
it is decided that leave should not be grantedrttiidual will be kept or
placed on temporary admission or temporary relegdparentheses
added)

The words in square brackets are new. Thdidaoraf leave is dealt with in paragraph

5.1 of the new policy, as follows:

"5.1. Standard period for different categories of Discretionary L eave

Subject to sections 5.2 and 5.3, it will normally be appropriate to grant
the following period of Discretionary Leave to tkeagualifying under the
categories set out in section 2. All categoridswveéied to complete at
least six years in total, or at least ten yeaextiuded cases, before being
eligible to apply for ILR.

Excluded from Humanitarian Protection - six mon(isiess Ministers

decide in the light of all the circumstances of ¢thse that it is

inappropriate to grant any leave and instead kegace the person on

temporary release or temporary admission). Thimg@epplies to the

first grant and any subsequent grants followingetive review."

(Parenthesis as in original. The words in bracketsnew.)
On 15th September 2005 Collins J granted thémaints permission to apply for
judicial review. Under CPR 54.14(1) the defendadegtailed grounds for contesting
the claim and any written evidence in support sthdwdve been filed within 35 days.
No detailed grounds were filed and no evidence filead on behalf of the defendant.
On 19th October (the day before the 35-day periquired) the Treasury Solicitor
asked for an extension of time until 4th Novemb@&he claimants' solicitors objected.
It does not appear that any extension of time wantgd by the Administrative Court.
Nevertheless on 3rd November the Treasury Soliertote to the Administrative Court
Office saying that:

"My client will be serving later today a detailechda comprehensive
decision letter. | am expecting that this will uktsin the Claimants
having to amend their grounds of claim for judicraview, and that
detailed grounds from the Defendant ought to beerded until those
amended grounds are received. ..."

On the same day the Home Office Immigration &tibhality Directorate wrote to the
claimants' solicitors. It is necessary to settbat letter ("the decision letter") in full:

"I am writing in response to your correspondencgquesting that the

Secretary of State make a decision as to wheth@rant your clients
Humanitarian Protection or Discretionary Leave.ant aware that you
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have issued an application for judicial review (€@99/2005)
challenging the absence of a decision on thesesrsatt

Factual background

As you are aware, in February 2000, your clientsyed in the UK in a
passenger jet aircraft of the Afghan national méliAriana, which they
hijacked while it was on an internal flight from & to Mazar-i-Sharif.
On 7th February 2000 they landed at Stansted Aigdtar stops in
Tashkent, Kazakstan and Moscow. On 10th Febru2®9 ®our clients
surrendered to the British authorities and claimggdum.

All of your clients were charged with offences talg to the hijacking.
Count 1 charged your clients with hijacking thecgift, using various
weapons to threaten those on board and makingshieealow it up, and
covered the period from taking over the plane $haifter take-off, to the
time of its landing at Stansted.

Counts 2 to 5 arose from events after the plangeldmat Stansted, when
passengers and members of the crew continueddethaed on board
against their will. (Some of the passengers werg glients' relatives or
colleagues, but about a hundred were not). CoehPged your clients
with false imprisonment of four members of the crbetween the time
of landing and their escape in the early hourstioff®bruary 2000.
Count 3 charged them with false imprisonment oéothembers of the
crew and the passengers, between the time of lgrdid their eventual
release on 10th February 2000. Count 4 charged With possessing
firearms with intent to cause fear of violence réhleaving been four
firearms on the plane, which the prosecution cldiimad been used
threateningly as part of the means of keeping tbe @and passengers on
board. Count 5 charged them with possession dbsixgs, namely two
loaded hand grenades which were left behind opldmee. Your clients
were charged on the basis that they were each foaai/the offences.
At the first trial the jury failed to agree. Atdhetrial your clients were
convicted on all counts. On 6th June 2003 the iotions were quashed
as the Court of Appeal found that the jury had heesdirected on the
defence of duress and the convictions were thexefosafe. No retrial
was ordered.

On 26th June 2003 the Secretary of State refusedgfients’ claims for
asylum, Humanitarian Protection and Discretionagg\e to remain in
the UK.

The appeals came before a panel of Adjudicatofgnil-May 2004. In a
determination, promulgated on 8th June 2004, tpeapgainst the
refusal of asylum was dismissed on the basis that glients were
excluded from the protection of the Refugee Conweeninder Article
1F(b). Article 1F(b) refers to serious reasonscfamsidering that any
person has committed a serious non-political cionmside the country of
refuge prior to his admission to that country asfagee. However, the
appeals were allowed under Article 3 of the ECHIR,ggrohibition
against torture and inhuman and degrading treatment

The Secretary of State applied for permission fweap The IAT refused
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permission to appeal in a determination promulgate@3rd July 2004.
In a letter dated 12th August 2004 you were ndatifleat the Secretary of
State had decided not to apply for statutory review
Humanitarian Protection
On 30th August 2005, the policy on Humanitariant&tion was revised
in line with new policies on the granting of refegeave. Although the
eligibility criteria have not changed, people whie granted leave on
Humanitarian Protection grounds on or after 30tlgusi 2005 (whether
after initial consideration or following an allowegpeal) should be
granted five years' limited leave in the first arste, rather than three
years as previously.
The eligibility criteria are set out in an AsylumolRy Instruction dated
30th August 2005.
In the light of the Adjudicators' finding that temove your clients to
Afghanistan would (at least at present) amountliceach of Article 3, it
is accepted, that your clients fall within the &itity criteria at §2.4 of
the API.
However, 82.5 of the API refers to "Exclusion Qi€ and provides:

‘A person who falls under the eligibility critefisted above should not be
granted leave on Humanitarian Protection groundthefe are serious
reasons for considering that the person:

has committed a crime against peace, a war crimgecdme against
humanity as defined in the international instrursedrawn up to make
provision in respect of such crimes

has committed a serious crime in the United Kingadwraverseas

has been guilty of acts contrary to the purposespaimciples of the
United Nations'.

A 'serious crime' includes a crime considered ssrenough to exclude
the person from being a refugee in accordance Aviilcle 1F(b) of the
Refugee Convention.

Your clients hijacked the Ariana Afghan Airways Bug727.
Accordingly, the Adjudicators considered that parsuto Article 1F(b)
your clients fell to be excluded from the proteotaf the Refugee
Convention (893 of the determination).

Your clients should not therefore be granted leavélumanitarian
Protection grounds. However, where a person ikided from
Humanitarian Protection, consideration should vemito whether they
qualify for Discretionary Leave. This is consideizelow.
Discretionary Leave

On 30th August 2005, the policy on Discretionarnate was also
revised. The current version of the policy reféeitte Government's
commitment to deterring terrorists and others wbsepa threat to
national security, public safety and the livesrofacent people.

The eligibility criteria are set out in an AsylumslRy Instruction dated
30th August 2005. Discretionary Leave is to bentgd only if a case
falls within the limited categories set out in s&et2 of the API. Itis
intended to be used sparingly.
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§2.6 of the API provides as follows:

'2.6 Applicants excluded from Humanitarian Pratect

Where a person would have qualified for HumanitaRaotection but for
the fact that they were excluded from such pratectihey should be
granted Discretionary Leave, unless Ministers deaidview of all the
circumstances of the case that it is inappropt@ggant any leave.
Where it is decided that leave should not be ghribte individual will
be kept or placed on temporary admission or tenmpoedease.

The API on Humanitarian Protection provides thpeeson should
normally be excluded from Humanitarian Protectidreve there are
serious reasons for considering that they:

* have committed a crime against peace, a war ¢cioma crime against
humanity as defined in the international instrursedrawn up to make
provision in respect of such crimes;

» have committed a serious crime in the United o or overseas;

« are guilty of acts contrary to the purposes amcpples of the United
Nations.

Although the same exclusion criteria are to be usewnsidering
Discretionary Leave cases, their application isessarily different. In
particular, a person whose removal, notwithstantteg actions, would
reach the ECHR and who does not qualify for angiotbrm of leave
should normally (unless the option of deferred reahcs taken - see
section 5.3) be granted a limited period of Didoredry Leave even if
they fall within the exclusion criteria. Howevelisters may decide
that it is inappropriate to grant any leave to espe falling within the
excluded category in the light of all the circunmstas of the case. Where
it is decided that leave should not be grantedritiidual will be kept or
placed on temporary admission or temporary release.

Article 3 claims (section 2.2): Discretionary Lealeould be granted as
Article 3 is absolute unless Ministers decide thisot appropriate (see
above).

Excluded from HP (section 2.6): by definition, pmers in this category
would get Discretionary Leave, unless Ministersidiecin view of all the
circumstances of the case, that it is inappropt@tgant any leave and
instead place or keep the person on temporary atmisr temporary
release’.

The revised policy on the grant of Discretionarate forms part of the
Government's commitment to deterring terrorists athers who pose a
threat to national security, public safety andlihes of innocent people.
The Secretary of State considers that it is satfeatt that hijacking poses
a grave threat to the life and safety of innocersisengers and crew and
that there is an overwhelming public interest ited#ng such activities.
The Secretary of State also notes the Adjudicdfiodihgs that your
clients could have attempted an alternative meaasaape to a
neighbouring country; that if they had gone to Baki that it was most
unlikely that they would have experienced any diffiies moving on
from there; that they could have claimed asyluriashkent or Moscow
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40.

but chose not to do so (891 of the determinatidrije Adjudicators
concluded that your clients were not compelledaimycout the hijacking
nor were they under such pressure as to justifjijaeking (891 of the
determination).
For the avoidance of doubt, it should be noted tthetSecretary of State
considers that your clients' cases fall to be c@rsd under the current
policy on Discretionary Leave. It is accepted @i were notified on
12th August 2004 that the Secretary of State hadidé not to apply for
statutory review and that the appeals process hamsfore exhausted.
The Secretary of State has given careful consideréd all the
circumstances of your clients' cases. In makisglecision, he has had
regard (amongst others) to the following factors:

a. The Adjudicators' analysis of the applicatidnAaticle

1F(b) at paragraphs 40 to 93 of the determination;

b. The judgment of the Court of Appeal of 6th Ja083;

c. The matters raised on behalf of your clientthm Detailed
Statement of Grounds and accompanying documentation

d. The public interest in deterring acts suchiggking.

In view of all the circumstances of your case tker8tary of State has

decided that Discretionary Leave is not appropiaie that your clients

should remain on temporary admission."
Although the Treasury Solicitor has explaines! lbelief that there was an informal
understanding between himself and the claimantBtiteos that service of the
defendant's Detailed Grounds should await the eatsi Amended Grounds in
response to this decision letter, it will be notedt neither the revised policies nor the
decision letter itself contain any explanation bk tlegal basis upon which the
defendant was contending that he was entitled ¢aldehat it was "not appropriate” to
grant the claimants Discretionary Leave and thaly tehould remain on temporary
admission. Thus, the claimants would be prepatimgr Amended Grounds in
ignorance of the legal justification for the dearsunder challenge.

On 2nd March 2006 the case was listed for 2fihl. On 27th March 2006 the
claimants filed a skeleton argument and Amendedi@ts challenging the lawfulness
of the decision letter, 21 working days before hiearing in accordance with the CPR.
The defendant's skeleton argument should have filedrand served 14 working days
before the hearing: see paragraph 15.2 of theipeadirection to Part 54. On 28th
March the Treasury Solicitor wrote to the claimastdicitors explaining that leading
counsel originally instructed to act on behalf lvé defendant was unavailable and that
new leading counsel would have to be instructedeay short notice. The letter
continued:

" ... | was rather concerned, and surprised toiveceom you at this late
stage the amended grounds. As you know this dhiésvhole emphasis
of the case away from the delay alleged in makireg decision, to the
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decision itself and raises completely new and cemprguments. These
grounds were expected several months ago. Normmllglient would be
expecting yours to seek permission to amend gro(aitteough | am sure
that my client would have agreed to the amendmant) that after
receiving same, my client would respond by filingemmded summary or
at any rate amended detailed grounds, whereupors yweauld file a
skeleton and mine a counter-skeleton. This coudtl possibly be
achieved in the period remaining."

After further explanation, the letter concluded $seking the claimants' solicitors'
agreement to an adjournment. The claimants' smlievas concerned that the case
(which had already been delayed) should proceed ianwgas agreed that, in the
circumstances, the defendant's skeleton argumeitd be served on 20th April.

In the event, the defendant's skeleton argumastserved on 20th April, five working

days before the hearing commenced on 27th Apribréevthan 22 months had elapsed
since the Panel had allowed the claimants' appefads. the first time in his skeleton

argument the defendant explained the legal basia which he claimed to be entitled

to decide that it was not appropriate to grantclaemants Discretionary Leave and that
they should remain on temporary admission. In sargnmthe defendant relied upon
paragraph 16(1) of Schedule 2 to the Immigration 2271 (as amended) ("the 1971
Act").

Before turning to the rival submissions it mlful to place paragraph 16(1) in the
relevant statutory context.

Statutory context

43.

44,

Under the 1971 Act, those such as the claimahtsdo not have the right of abode in
the United Kingdom need leave to enter or remaith@United Kingdom, either for a
limited or an indefinite period. Section 3(2) piaes that:

"(2) The Secretary of State shall from time todifand as soon as may be)
lay before Parliament statements of the rules,faany changes in the
rules, laid down by him as to the practice to bdowed in the
administration of this Act for regulating the entrnto and stay in the
United Kingdom of persons required by this Act tvé leave to enter,
including any rules as to the period for which kea@wvto be given and the
conditions to be attached in different circumstance.”

The Rules are subject to the negative resolutionguture.

Under section 3A of the Act, the Secretary tdte& "may by order make further
provision with respect to the giving, refusing @rying of leave to enter the United
Kingdom." Subsection (7) provides that "the Seumetof State may, in such
circumstances as may be prescribed in an order rhgd@am [which must be laid
before Parliament and approved by resolution ohé#muse, see subsection (13)] give
or refuse leave to enter the United Kingdom."
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45. Section 4 deals with the "Administration of @off. The power to grant or refuse
leave to enter the United Kingdom is normally exsd by immigration officers, see
section 4(1), but in certain circumstances thatgrow exercised either at the direction
of or by the Secretary of State. Section 4(2) &xgl the purpose of Schedule 2 to the
1971 Act:

"The provisions of Schedule 2 to this Act shall &&ifect with respect to -

(a) the appointment and powers of immigrationceifs ... for
purposes of this Act;

(b) the examination of persons arriving in or legvthe
United Kingdom by ship or aircraft ...

(c) the exercise by immigration officers of th@owers in
relation to entry into the United Kingdom, and the
removal from the United Kingdom of persons refused
leave to enter or entering or remaining unlawfuligd

(d) the detention of persons pending examinatiopending
removal from the United Kingdom;

and for other purposes supplementary to the forggpiovisions of this
Act."
46. Section 11(1) provides that:

"A person arriving in the United Kingdom by ship arrcraft shall for
purposes of this Act be deemed not to enter theéedriKingdom unless
and until he disembarks, and on disembarkation@drashall further be
deemed not to enter the United Kingdom so longeasemains in such
area (if any) at the port as may be approved fa flurpose by an
immigration officer; and a person who has not otlise entered the
United Kingdom shall be deemed not to do so as &mnbe is detained, or
temporarily admitted or released while liable taed¢ion, under the
powers conferred by Schedule 2 to this Act ..."

47. Schedule 2 is headed "Administrative Provis@as$o control on entry etc”. Paragraph
2(1) gives an immigration officer power to examengy persons who have arrived in
the United Kingdom:

"For the purpose of determining -

(a) whether any of them is or is not a Britishzeih; and

(b) whether, if he is not, he may or may not eter United
Kingdom without leave; and

(c) whether, if he may not -
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49.

50.

51.

52.

(i) he has been given leave which is still in &grc

(i) he should be given leave and for what pemodn what
conditions (if any), or

(i) he should be refused leave."

Where a person is refused leave to enter angration officer may give directions for

his removal from the United Kingdom: see paragrapli®A. So far as relevant for
present purposes paragraph 16 is in these terms:

"(1) A person who may be required to submit to nexeation under
paragraph 2 above may be detained under the aytloban immigration

officer pending his examination and pending a dexiso give or refuse
him leave to enter."

It is also necessary to read sub-paragraph (2):

"(2) If there are reasonable grounds for suspgctimt a person is
someone in respect of whom directions may be giveder any of
paragraphs 8 to 10A or 12 to 14, that person magidb@ined under the
authority of an immigration officer pending -

(a) a decision whether or not to give such dicetdj

(b) his removal in pursuance of such directions."

By paragraph 17(1):

"A person liable to be detained under paragraphld®/e may be arrested
without warrant by a constable or by an immigratidircer."

Temporary admission is dealt with in paragraph

"(1) A person liable to detention or detained unparagraph 16 above
may, under the written authority of an immigratmfficer, be temporarily
admitted to the United Kingdom without being degairor released from

detention; but this shall not prejudice a laterreise of the power to
detain him.

(2) Solong as a person is at large in the Uriitedjdom by virtue of
this paragraph, he shall be subject to such résmas to residence, as
to his employment or occupation and as to repotbripe police or an

immigration officer as may from time to time beifiet to him in writing
by an immigration officer."

Paragraph 22 enables an immigration officerbeddw the rank of Chief Immigration
Officer to grant bail to a person detained undeagiaph 16(1).
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53. The Immigration (Leave to Enter) Order 200h€"Order") was made under section
3A of the 1971 Act. Article 2 provides:

"(1) Where this article applies to a person, teer8tary of State may give
or refuse him leave to enter the United Kingdom.

(2) This article applies to a person who see&gddo enter the United
Kingdom and who -
(a) has made a claim for asylum; or

(b) has made a claim that it would be contraryht® United
Kingdom's obligations under the Human Rights
Convention for him to be removed from, or requited
leave, the United Kingdom.

(4) In deciding whether to give or refuse leamnéer this article the
Secretary of State may take into account any anfditigrounds which a
person has for seeking leave to enter the Unitegjdom.
(5) The power to give or refuse leave to enterldinited Kingdom under
this article shall be exercised by notice in wgtio the person affected or
in such manner as is permitted by the Immigratlaraye to Enter and
Remain) Order 2000."
54. Article 3 in effect substitutes the SecretaryState for references to the immigration
officer in (inter alia) paragraphs 2, 8 and 21 of Schedule 2 to the 2871

55. Before leaving the statutory framework, it iscessary to refer to the Nationality,
Immigration and Asylum Act 2002 ("the 2002 Act"y fisvo purposes. First, section 67
which deals with the construction of reference%ptrson liable to detention™:

"(1) This section applies to the construction @iravision which -
(a) does not confer power to detain a person, but

(b) refers (in any terms) to a person who is gatol detention
under a provision of the Immigration Acts.

(2) The reference shall be taken to include aqueif the only reason
why he cannot be detained under the provisionat-th
(a) he cannot presently be removed from the Urkiedgdom,
because of a legal impediment connected with thieedn
Kingdom's obligations under an international agreein

(b) practical difficulties are impeding or delagithe making
of arrangements for his removal from the United
Kingdom, or

(c) practical difficulties, or demands on admirasvve
resources, are impeding or delaying the taking of a

SMITH BERNAL WORDWAVE



decision in respect of him.

(3) This section shall be treated as always ltpliad effect.”
56. Second, to outline the statutory scheme foralipgy against immigration decisions.
The following extracts from the 2002 Act are set asl subsequently amended (by the
substitution of unified appeal to the Asylum andvigration Tribunal ("the AIT")).

57. Section 82(1):

"(1) Where an immigration decision is made in eg$f a person he may
appeal to the Tribunal.

(2) In this Part 'immigration decision' means -
(a) refusal of leave to enter the United Kingdom,

84(1) An appeal under section 82(1) against anigration decision
must be brought on one or more of the followinguapas -

@ ...
(b) ...

(c) that the decision is unlawful under sectioof Bhe Human
Rights Act 1988 (c 42) (public authority not to act
contrary to Human Rights Convention) as being
incompatible with the appellant's Convention rights

d) ...
(e) ...
® ...

(9) that removal of the appellant from the Unit@dgdom in
consequence of the immigration decision would breac
the United Kingdom's obligations under the Refugee
Convention or would be unlawful under section e
Human Rights Act 1998 as being incompatible witd th
appellant's Convention rights.

éé(l) An appeal under section 82(1) against asa@tishall be treated by
the Tribunal as including an appeal against anysa®ctin respect of
which the appellant has a right of appeal undeticae82(1).

86(1) This section applies on an appeal undersse82(1) or 83.
(2) The Tribunal must determine -
(a) any matter raised as a ground of appeal (vehethnot by
virtue of section 85(1), and
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(b) any matter which section 85 requires it tosider.

(3) The Tribunal must allow the appeal in sodait thinks that -
(a) a decision against which the appeal is brooglé treated
as being brought was not in accordance with the law
(including immigration rules), or

(b) a discretion exercised in making a decisioaira} which
the appeal is brought or is treated as being brough
should have been exercised differently.

(4) For the purposes of subsection (3) a decigiaha person should be
removed from the United Kingdom under a provisibalknot be
regarded as unlawful if it could have been lawfuiigde by reference to
removal under another provision.
(5) In so far as subsection (3) does not appby,Tribunal shall dismiss
the appeal.”
58. By section 103A the High Court may review thidiinal's decision only upon the basis
that it has made a material error of law. A furtappeal on the merits is not possible.

The grounds of challenge

59. Mr Rabinder Singh QC, who appeared with Mr Dufeddon on behalf of the
claimants, submitted that the defendant's deciiah it was not appropriate to grant
the claimants Discretionary Leave and that theyikheemain on temporary admission
was unlawful on the following six grounds:

(1) The decision was in defiance of the Panelsstmn allowing the
claimants' appeals against the defendant’'s dedisim@fuse them
leave to enter.

(2) Both the decision, and the words in parenthiesthe 2005
Discretionary Leave policy ("the policy") upon whithe decision
was based were inconsistent with the scheme df9fié Act and
therefore unlawful.

(3) Both the decision and the policy were unlawfidcause if there was to
be such a policy the scheme of the 1971 Act reduhat it should be
contained in the Immigration Rules.

(4) Assuming that the policy was not unlawful dinoa any of the grounds
in (1)-(3) (above), the decision was unlawful besmait was unfair
and an abuse of power for the defendant to deliblgrdelay making
a decision and to prevaricate until such time alsdtkin place a
policy which would enable him to reach a decisiefusing the
claimants Discretionary Leave.

(5) If the application of the policy was not unfalwon grounds (1)-(4),
then the decision itself was irrational, disprojmorate and
insufficiently reasoned.

(6) In any event, the decision was an unlawfugiiference with the
claimants' rights under Article 8(1) of the Europ&2onvention on
Human Rights because it was neither in accordartbetine law, nor
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was it proportionate under Article 8(2).
| will deal with these grounds of challenge in turn

Submissions and conclusions

Ground (3

60. The principles to be applied are not in disfngiveen the parties. In R v Secretary of
State for the Home Departmemt parteDeniz Mersin[2000] INLR 511, the applicant
had claimed asylum on arrival in the United Kingdon1992. The Secretary of State
refused the claim in 1997, but the applicant's appgainst that decision was allowed
by a special adjudicator on 29th March 1999. Ashbadnote explains:

"Thereafter, under the procedure for regularishedpplicant's presence in
the UK, and absent any change of circumstancexa@péonal factors,
the Secretary of State was required to grant refugfatus following
which an immigration officer was required to grdedve to enter. The
applicant commenced judicial review proceedingsQddovember 1999
for mandamus to require the respondent to gramigesf status and for
damages for loss occasioned by the delay. On h&mNber 1999 the
applicant was granted refugee status and wasdedated indefinite leave
to remain. Permission to seek judicial review geented in view of the
general importance of the issues. At the full imggrthe applicant
abandoned the damages claim and sought a decrathfibthe Secretary
of State had unlawfully delayed in granting refugéstus and indefinite
leave, and an injunction requiring the Secretartidte to remedy the
delays in his system for regularising the presesfcasylum-seekers who
had succeeded in their asylum appeals and to reporthe court
periodically as to the action he had taken intégard."

61. The application was allowed and declaratongir@las granted, but the injunction was
refused. At pages 518G-519C Elias J said this:

"In my opinion there is a clear duty on the Secxetd State to give effect
to the special adjudicator's decision. Even ithe refuse to do so in the
event of changed circumstances or because theaaoher country to
which the applicant can be sent, there is stiluty dinless and until that
situation arises. It would wholly undermine théerof law if he could
simply ignore the ruling of the special adjudicatathout appealing it,
and indeed Mr Catchpole [who appeared on behathefSecretary of
State] does not suggest that he can. Nor in myiapicould he
deliberately delay giving effect to the ruling inethope that something
might turn up to justify not implementing it. Inymudgment, once the
adjudicator had determined the application in tppliaant's favour, the
applicant had a right to be granted refugee statugast unless and until
there was a change in the position. In this comed is material to note
that the decision of the special adjudicator deileesithe position at the
date of the determination itself. | should add tezen if the applicant
does not, properly analysed, have a right in thetgense, in my view
his position is sufficiently akin to a right (wheth described as a

SMITH BERNAL WORDWAVE



62.

63.

legitimate expectation or not) for the same pulalie principles to apply.

The crucial question, therefore, is whether thagkeln this case
constituted a breach of that duty. | accept MrcGpble's submission that
there is plainly no fixed period within which theegial adjudicator's
determination has to be implemented. | also adteptit is not
legitimate to read in such a fixed period by refeesto subsequent social
security legislation, which was one of the argureetvanced by the
applicant. The later statute cannot affect thg@r@onstruction of the
earlier one. Mr Drabble [who appeared on behathefapplicant]
contends that it is none the less necessary foB¢lceetary of State to act
within such period as is reasonable in all theusitstances, and that in
any event the delays in this case - 7% months fatwere in essence
ministerial acts - were outside the band$\u&dnesburyeasonableness.”
That submission was in due course accepted updiadteof that case.

The fact that the appeal in that case agdiwesSecretary of State's refusal of leave to
enter was allowed on "refugee" rather than "humghts" grounds, can make no
difference to the underlying principle: that onceagpeal against a refusal of leave has
been allowed, in the absence of any successful Wgdlenge, there is a clear duty
upon the Secretary of State to give effect to [wisahow] the immigration judge's
decision.

In R (Boafo) v Secretary of State for the HobBepartment[2002] 1 WLR 1919,
[2002] EWCA Civ 44, the Secretary of State refusled claimant's application for
indefinite leave to remain in the United Kingdorhler appeal from that decision was
allowed by the adjudicator, but he failed to giveections to the Secretary of State for
giving effect to his determination. The SecretafyState did not appeal against the
adjudicator's decision, but instead reconsidereccthimant's application in the light of
new information and as a result ordered that slevelethe United Kingdom
immediately. The claimant's application for judicireview was refused at first
instance. Allowing her appeal, Auld LJ (with whoiard and Robert Walker LJJ
agreed) said this in paragraphs 26 and 27 of digment:

"26. On the question whether, as a matter of ki, Secretary of State
was entitled to disregard the adjudicator's deteation and to consider
the matter afresh because it was not accompanieitdstions, | take the
first two propositions of the judge as startingmiei First, this appellate
machinery is one of review, not rehearing, and kathadjudicator and
the Tribunal are normally bound to determine appealthe facts as they
were at the date of the decision under challengend, second, an
unappealed decision of an adjudicator is binding tbe parties.
However, | disagree with the judge in his decisibat an adjudicator's
decision without directions iy reason of their absenceot binding on
the Secretary of State and that he may, in consegusonsider the matter
afresh in the light of new information.

27. As a matter of construction of section 13l of the
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statutory machinery of which it forms part, theese of directions from
the adjudicator does not, in my view, deprive regedmination of binding
force in cases such as those of indefinite leavent@in which are
concerned with the validity of a decision affectegsting immigration
status."

64. In paragraph 28 he said:

"28. There may be circumstances in which the @xez may reopen a
decision without appealing a determination of atjudicator, for
example, because there is fresh evidence, say oéptlen of the
adjudicator about the facts on which the challendecision was based,
or where, as in the entry clearance cas&»p Yousuf1989] Imm AR
554 the very nature of the second decision calls decision on
contemporaneous facts. But even in such casesuid be wrong, in my
view, for the Secretary of State, as a generaigdyregard the matter as
hinging on the presence or absence of directions."”

The court quashed the Secretary of State's decemohdirected him to grant the
claimant indefinite leave to remain.

65. In R (Saribal) v Secretary of State for the ldoBepartmenf2002] INLR 596, [2002]
EWHC 1542 (Admin), the claimant's asylum claim Hseken dismissed by a special
adjudicator but allowed on appeal by the Immigratkppeal Tribunal. The Secretary
of State did not appeal to the Court of Appeale Tlaimant's case was then referred to
in a television programme which suggested thatakidum claim was false. Having
asked for comments from the claimant's solicitting, Secretary of State decided that
the claim had been fabricated, refused to grantidienant refugee status or indefinite
leave to remain, and issued the claimant with aceadf intention to deport. The
claimant's application for judicial review was alled. Moses J (as he then was) dealt
with the "legal effect of the determination of t€l™ between paragraphs 14 and 18.
Having cited Mersirand_Boafan paragraphs 15 and 16, he continued in paradt@ph

"[17] The decision inThe Queen on the application of Linda Boafo v
Secretary of State for the Home Departm¢p®02] 1 WLR 1919
demonstrates an important principle at the hearthefe proceedings.
The Secretary of State is not entitled to disregleddetermination of the
IAT and refuse a claimant's right to indefinitededo remain as a refugee
unless he can set aside that determination by pppte procedure
founded on appropriate evidence.

[18] The principles by which a Secretary of Stat@y do so were not in
dispute. It was his approach to those principtethe instant case which
gave rise to controversy."

He then dealt with the facts of that particularecas

66. Mr Robert Jay QC, who appeared with Ms CardNeenan on behalf of the defendant,
very properly accepted in his submissions thatdéfendant would have been defying
the Panel's determination if, in the absence ofdmange of circumstances, he had said
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68.

69.

to the claimants "l refuse you (discretionary) kede enter”. He explained that the
defendant relied on the power to detain contaimegaragraph 16(1) in Schedule 2 to
the 1971 Act (when coupled with the power to greerhporary admission under
paragraph 21 to those liable to detention undeagvaph 16) to justify keeping the
claimants on temporary admission, and not the paeeatained in paragraph 16(2),
because the latter applied only to someone in cegfe@vhom removal directions could
be given, and no such directions could be giveregpect of the claimants because no
decision had been made to refuse them leave to @deause to have done so would
have been to defy the Panel's decision allowing dlagnants' appeals against the
defendant's decision to refuse them leave). Ird#iendant's skeleton argument it was
submitted that:

"17. ... Paragraph 2.6 of the August 2005 [Disocrary Leave] policy
does not refer to the refusal of leave. Rathemnidfiers may decide in
view of all the circumstances of the case thas iinappropriate to grant
any leave. On 3rd November 2005 the Claimants weteserved with a
notice refusing them leave to enter. They weregnamted leave to enter,
and were maintained on temporary admission."

When | asked Mr Jay what was the differencewden deciding that it was
"inappropriate to grant” the claimants leave arfdsiag them leave, Mr Jay replied
that the former was a "purely administrative derisiwhich did not "formally refuse
leave". In response to the further question wirethere was any difference in
substance between the two decisions, he pointeédetgractical consequences which
flow from a decision to grant temporary admissi@s, opposed to a grant of
Discretionary Leave to enter. Some of these pralkctionsequences have been referred
to above, for example the claimants are not allowedvork, and are subject to
reporting restrictions etc. So far as removal fribra United Kingdom is concerned,
there is no difference in practical terms for thelemants. If they had been granted
Discretionary Leave for an initial period of six ntbs in accordance with the 2003
policy, then that leave could have been extendedufther periods of six months, or
longer if it was thought appropriate. If a decrsigas taken at some future date not to
grant a further period of Discretionary Leave (hessg for example, it was considered
that there had been a material change of circurostain Afghanistan which meant that
there would now be a sufficiency of protection ehdor the claimants), then the
claimants would have had a right of appeal to the A

For so long as the claimants are kept on teanpadmission "pending a decision to
give or refuse them leave to enter", they may netremoved from the United
Kingdom. In order to be in a position to remove thaimants, Mr Jay accepted that the
Secretary of State would have to take a "formalsil@c” to refuse Discretionary Leave
to enter, in which case the claimants would harigtd of appeal to the AIT.

The short answer to this application for jualiceview is that there is no difference in
substance between a decision to refuse the clasnizistretionary Leave to enter and
the defendant's decision that it is "inappropridtegrant them Discretionary Leave to
enter. Such consequential differences as theréaavenot from the decision that it is
appropriate to refuse/inappropriate to grant le@due from the further decision to grant
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71.

72.

73.

temporary admission. The defendant's decisionithais "inappropriate to grant the
claimants leave" was a refusal to grant them ldgvany other name. The defendant's
attempt to draw a distinction between the two deos would be described as mere
sophistry if it was not such a transparent attetadind a form of words that would
enable the defendant to defy the Panel's deterimmatithout having to acknowledge
that he was doing so.

Judges sitting in the Administrative Court andy too well aware of the fact that very
large numbers of unsuccessful appellants agaifistals of leave to enter the United
Kingdom consider that the AIT's decisions are,ge the words attributed to the Home
Office official commenting on the Panel's determima in the present case, "mind

boggling”. Whether or not such criticisms of thebtinal are justified (and in the

overwhelming majority of cases they are not) is thet point. The "one-stop” appeal
system works only if both appellants and the Sacyebf State are equally bound

(subject to statutory review on a material errorlafv) to respect the Tribunal's

decisions. The Secretary of State repeatedlysrelmn conclusions reached by the
Tribunal on appeal and the intention underlying stegutory scheme that the one-stop
appeal process is intended to result in a decibiahis definitive for all purposes when

refusing to treat the numerous further represemtatithat are made following

unsuccessful appeals as new claims. It wouldestaikthe heart of the independent
appeal system set up by the 2002 Act (as amentidt) Becretary of State felt free to
deliberately circumvent an adverse decision by Twdunal simply because he

disagreed with the outcome on the merits.

It is important to note that, save for the mailon of the revised policies in 2005 (as to
which see ground (4) below), it is not suggestedehnalf of the defendant that there
has been any material change of circumstanceshislrskeleton argument Mr Jay
submitted that:

"12. The [Secretary of State] is not proposingiaaefinite period of
temporary admission, but the moment has not yetearrat which the
Court could hold that the [Secretary of State] moeiv direct the
immigration officer to grant (or refuse) leave tder."

The decision letter does not suggest that thenants will be kept on temporary
admission for any particular (finite) period. Tperiod of temporary admission is left
entirely open ended. It will be recalled that #&nel concluded that on the evidence
before them in June 2004 "there is little if arlkelihood that the system of protection
currently or in the foreseeable futulikely to be in place in Kabul or elsewhere in
Afghanistan could offer any of the appellants asomable sufficiency of protection
given their notoriety” (paragraph 240, with emphlasided).

The decision letter does not suggest that thadebeen any change in that position by
November 2005. As mentioned above, the defendamhihdt submit any evidence
under CPR 54.14(1). | indicated to Mr Jay thath@ absence of any evidence | would
be minded to draw the inference that the Panefiglasion in paragraph 240 (above)
was still valid and that the Secretary of State waseality proposing temporary
admission for the foreseeable future. | offereédd@urn the proceedings if necessary
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in order to enable the defendant to put in evidehbe was minded to do so. Having
had sufficient time to obtain instructions from thefendant, Mr Jay informed me that
the defendant did not intend to put in any evidencEhe irresistible inference is
therefore that the defendant decided in Novembd&52Mat the claimants should
remain on temporary admission for the foreseealiled¢. Was such a decision within
the powers conferred upon him by the statutory et

Ground (2)

74.

75.

76.

7.

In his submissions Mr Jay accepted that therdint's reliance upon paragraph 16(1)
in Schedule 2 of the Act was "all or nothing". rétaining the claimants on temporary
admission was not authorised by paragraph 16(tpmbination with paragraph 21(1)
in Schedule 2, then it was outwith the powers cwate upon the defendant by the
statutory scheme. It was common ground that papg6(1) was a "supplementary
power”, but disagreement as to what that supplemmgrgower permitted. Mr Jay
submitted that following the Panel's determinatio@ claimants fell within paragraph
16(1) (and could therefore be given temporary asimms under paragraph 21 as
persons liable to detention under paragraph 16ausec they "may be required to
submit to examination” under paragraph 2 of theeSale, and pending (until) a
decision to give or refuse them leave to enter.

In support of this submission Mr Jay reliedtloe speech of Lord Brown in R (Khadir)
v Secretary of State for the Home Departnjg606] 1 AC 207, [2005] UKHL 39. The
claimant in that case was an Iragi Kurd whose clanasylum had been refused by the
Secretary of State and whose appeal had been demnlsy an adjudicator on 9th
August 2001. Following the dismissal of the appk@ solicitors had asked the
Secretary of State to grant him ELR (subsequempfaced by the 2003 policies on
Humanitarian Protection and Discretionary Leavee above).

The Secretary of State refused and kept thenatd on temporary admission which
was periodically extended. The claimant applied jiadicial review. Crane J
concluded that the claimant's temporary admissias mo longer lawful, because he
could no longer be detained since removal was reidipng and allowed the
application. Following Crane J's decision, Parkaimenacted section 67 of the 2002
Act (see above).

Lord Brown said in paragraphs 31 and 32 ofpeech:

"31. For my part | have no doubt that Mance LJ wgist to recognise a
distinction between the circumstances in which esqe is potentially
liable to detention (and can properly be tempoyaaitimitted) and the
circumstances in which the power to detain canny particular case
properly be exercised. It surely goes without isgythat the longer the
delay in effecting someone's removal the more aliffi will it be to
justify his continued detention meanwhile. But tlsaby no means to say
that he does not remain 'liable to detention'. Witannot see is how the
fact that someone has been temporarily admittdebrahan detained can
be said to lengthen the period properly to be grhas 'pending ... his
removal'.
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32. The true position in my judgment is this. '‘@eg' in paragraph 16
means no more than ‘until’. The word is being @&sed preposition, not
as an adjective. Paragraph 16 does not say thaéthoval must be
‘pending’, still less that it must bmpending’. So long as the Secretary of
State remains intent upon removing the person [z is some prospect
of achieving this, paragraph 16 authorises detentieanwhile. Plainly it
may become unreasonable actually to detain th@pgmnding a long
delayed removal (i.e. throughout the whole periotll lemoval is finally
achieved). But that does not mean that the poagidpsed. He remains
'liable to detention' and the ameliorating posgibdf his temporary
admission in lieu of detention arises under paragezl.
33. To my mind théfardial Singhline of cases says everything about the
exercise of the power to detain (when properlait be exercised and
when it cannot); nothing about #gistence True it is that infan Te Lam
[1997] AC 97 the Privy Council concluded that tleever itself had
ceased to exist. But that was because there wadysino possibility of
the Viethamese Government accepting the applicaagatriation; it was
effectively conceded that removal in that case m@abnger achievable.
Once that prospect had gone, detention could ngelobe said to be
‘pending removal'."

78. He then considered a submission that the Segref State had failed to give proper

reasons for refusing ELE. He rejected that subomssaying:

"ELE means what it says: it is exceptional. Ther8&ry of State's
discretion is a very wide one and it is hardly sisipg that he found
nothing exceptional about this case when he reftsggant ELE a mere
18 months after the appellant's unlawful entry itlice country. Nor
should the fact that the appellant has now beee fmra further five
years occasion any particular optimism for the rettuby section 67
Parliament has manifested its clear intention #han those awaiting
removal on a long-term basis should ordinarily dasder the temporary
admission regime."

79. In my view neither these dicta nor section 6the 2002 Act avail the defendant on the
facts of the present case. Khadias a paragraph 16(2) case. His appeal agaiast th
Secretary of State's refusal of leave to enterldemh dismissed and he was therefore
liable to be detained pending a decision to givaaweal directions. The Secretary of
State was legally in a position to give such dimg because his refusal of leave to
enter had been upheld on appeal, but he was pez/&oim doing so by the difficulties
of finding a safe route for the claimant to trat@lthe Kurdish Autonomous Area of
Irag. In that case the power to detain (or to gtamporary admission instead of
detention), was genuinely being used as a supplamempower: to enable the
implementation of the Secretary of State's decistorefuse leave to enter which had
been upheld on appeal. It was not being used,igabeing used in the present case, as
an alternative to taking a "formal decision to sefuleave to enter", because it is
recognised that such a decision would be in owffadce of the Panel's determination.
The substantive decision-making power conferredhieyl971 Act upon the defendant

SMITH BERNAL WORDWAVE



80.

81.

82.

or the immigration officer is the power to grantrefuse leave to enter - see sections
1-3, and the Order (above). There is no freest@ngiower to grant temporary
admission _instead ofyranting leave to enter; as opposed to grantimgpteary
admission whilea decision to grant or refuse leave is under ceanation, or following

a refusal while a decision to make removal direxdios under consideration, or
attempts are being made to implement those directimce they have been made.

In the present case all the claimants wereinedjuo submit to examination under
paragraph 2 of Schedule 2 long before the heafgre the Panel in 2004. A decision
to refuse leave to enter was made by the defendahé light of that examination. Mr
Jay accepted that it was "unlikely in practice ttiegt IO would deem it necessary to
serve a notice [under paragraph 2(3)] requiringrthér examination™ since, following
the earlier examination and the defendant's decisioefuse leave, all of the facts were
fully investigated by the Panel. But he submit{edr Khadij that paragraph 16 was
concerned not with the mode of the power but withexistence._Khadidoes not
prevent the court from considering whether, onftogs of the particular case, there is a
genuine exercise of this statutory power for thgpgementary purpose for which it was
conferred by Parliament. There is no suggestiothéndecision letter, or elsewhere,
that there is any intention to carry out a furtegamination under paragraph 2(3) of
Schedule 2. Nor, if the letter is taken at facki@and it is accepted that there has, in
substance, been no decision to refuse leave, ie ey indication that the defendant
has any intention to take a decision to grant tuseeleave for the foreseeable future
(see above). Temporary admission is being usddadsof a grant of Discretionary
Leave because it has been decided that the latteraippropriate”.

This case is clearly distinguishable on itdfdiom those cases where it might be said
to be "inappropriate” to grant or refuse leave heeafor example, the examination

under paragraph 2, or consideration of the resflthat examination, have yet to be

completed.

In R v Home Secretagx parteSingh[1987] Imm AR 489, Woolf LJ (as he then was)
described a person who was temporary admissioriag bin an intermediate position”
- see pages 495-496. In R (Veli Tum) v Secretdr8tate for the Home Department
[2004] EWCA Civ 788 he considered in paragraph && effect of the deeming
provisions in section 11 of the 1971 Act:

"... itis important to appreciate that under so1the Immigration Act 1971
a person can be admitted into this country whileapplication is being
considered, without being regarded from the legahtpof view as having
entered into this country. Davis J, not unreasyneibthe court below,
described this as an 'Alice in Wonderland' situatio Although that
description is appropriate, the provisions of saté of value because it
enables a person who makes a claim to enter thistigo not to be
detained but to be released temporarily while lsitpn is considered.
His position is neither improved nor prejudicedaasesult of his being
admitted in this way."
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While this "intermediate” or "Alice in Wondenld" position may last for a considerable
period of time (see_Khadmbove), it is important to bear in mind that thevpr to
grant temporary admission under paragraph 21 iasfar upon the power to detain
under paragraph 16. Any power to detain shouldthetly construed and the court
should be vigilant to ensure that such a powersedufor the statutory purpose for
which it was conferred and only for that purpog&pplying these basic principles to
the facts of this case, it seems to me that thendieint is impaled upon a Morton's fork.
Either (a) there is no real distinction between tefendant's decision that it is
inappropriate to grant the claimants leave andeepkthem on temporary admission,
and a refusal to grant them leave in defiance efRanel's decision; or (b) there is a
real distinction, in which case temporary admissien not being used as a
supplementary power, but as a freestanding powan adternative to deciding whether
to grant or refuse leave because the defendanttippmepared to grant leave, but
recognises that a refusal would be in defianch®fanel's determination. Whether (a)
or (b) is the correct analysis, the defendant'ssdetis unlawful.

Ground (3)

84.

85.

In the light of these conclusions it is unnsageg to consider Mr Singh's third ground of
challenge, which raises the broad question of plecwhere Parliament has required
the defendant to lay rules before Parliament ashéo practice to be followed in
regulating leave to enter the United Kingdom an@mehParliament may disapprove of
such rules (see section 3(2) of the 1971 Act), hatvextent is the defendant entitled to
supplement those rules by non-statutory statemanp®licy, such as those issued in
2003 and 2005. It would not be appropriate to iErshis wider issue in the context
of the present case because, in reality, not metielythe claimants not challenge the
lawfulness of the 2003 policies, they actively duutheir application without delay.
Moreover, their challenge to the lawfulness of @05 policies is limited to the
passages in parenthesis in paragraphs 2.6 andf Bhk @iscretionary Leave policy.
Insofar as those passages purport to give the daferpower to place individuals on
temporary admission as an alternative to decidihgther they should be granted or
refused Discretionary Leave (as opposed to a teanponeasure to enable him to reach
such a decision), then the policy is unlawful foe reasons set out under ground (2)
(above).

Mr Singh's submission that the passages innffasis give the defendant an
open-ended discretion not to follow the publishetiqy, because they provide that the
policy need not be applied whenever the defendanks it inappropriate to do so, is
best considered under ground (6) below: whetheriat®yference with the claimants'
Article 8 rights is "in accordance with law", beagiin mind the need for the law to be
formulated so that it is sufficiently foreseeable.

Ground (4)

86.

The starting point for consideration of thi®sussion is the proposition in Mers{not
disputed by Mr Jay) that the Panel's determinatiaming been promulgated, the
defendant could not "deliberately delay giving efféo the ruling in the hope that
something might turn up to justify not implementing
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88.

89.

The relevant extracts from the 2003 HumanitaRaotection policy are set out above.
Paragraph 2.6 provided that persons in the positidhe claimants "should be granted
Discretionary Leave" and that the duration of tletve would "normally” be for a
period of six months (paragraph 5.1). It will beted that while the policy permitted an
element of discretion as to the duration of ledwermally” six months), there was no
such discretion to refuse leave altogether to persfalling within paragraph 2.6
("should be granted discretionary leave"). In &ddito the obligation to give effect to
the Panel's determination, the defendant was uadeobligation to follow his own
published policies: see Nadarajah v Secretary ateSor the Home Departmef2004]
INLR 139, [2003] EWCA Civ 1768, per Lord Phillips R1(as he then was) at
paragraph 54. Thus, following the defendant'sgiecinot to seek a statutory review
(which was communicated to the claimants' solisiton 12th August 2004), the
claimants were entitled to, and did, expect a datifrom the defendant, without
undue delay, granting them an initial period of si@nths Discretionary Leave to enter
the United Kingdom.

In his skeleton argument the defendant accetbtatl it was not necessary for the
claimants to show detrimental reliance in ordeestablish the existence of a legitimate
expectation: see, for example, R (Bibi) v Newhanmdan Borough Counci2002] 1
WLR 237, per Schiemann LJ at paragraph 30, citiraigz Administrative Law4th ed,

at page 619:

"Where an agency seeks to depart from an estadligbkcy in relation to
a particular person detrimental reliance should & required.
Consistency of treatment and equality are at Stakech cases, and these
values should be protected irrespective of whethere has been any
reliance as such.”

However, Mr Jay submitted that the existendadk of reliance was capable of being a
relevant factor, and that the claimants had "nbedeo their detriment on the faith of
the 2003 policy." That submission is factuallyanect, as explained in a witness
statement filed by the claimants' solicitor:

"4. At the time the [Panel's] decision was made, @ients were advised
about and relied on the fact that, having succeedettheir appeal on
Article 3 grounds, they would obtain leave pursu@nthe Secretary of
State's detailed policy on the grant of humanitar@rotection or
discretionary leave issued in April 2003 and extanthe time. That
leavemay have been restricted in time and they may havetbaskbrve
longer before being eligible for settlement. Néveless, they understood
that they were entitled to a grant of leave and tihe detriment they have
suffered as a result of not having leave was natetbing which they
envisaged at the time they decided not to appeal.

5. Had the Secretary of State appealed and obitaeenission from the
Immigration Appeal Tribunal, our clients would alst@ertainly have
served a respondent's notice raising the refugelesn points, as is
permitted under the 2003 Procedure Rules which wei@ce at the
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91.

92.

93.

time. Of course if our clients had chosen to apped obtained

permission, the Secretary of State might similadye cross-appealed.

6. Had our clients believed that their choice Wwasveen, on the one

hand, being left in limbo having succeeded solel\Adicle 3 grounds,

with all the attendant prejudice that that has imed, and, on the other

hand, appealing as the only way to achieve anyadaggular

immigration status, it is very likely they wouldveasought to appeal

against the decision excluding them from the Redugenvention."
In summary, the claimants, reasonably, tookviees that even a small part of a loaf
was better than running the risk of ending up withloaf at all. Mr Jay submitted that
an application for permission to appeal againstRaeel's conclusions in respect of
Article 1F(b) of the Refugee Convention would h#eael no better prospect of success
than the defendant's application for permissioagpeal. That may well be the case,
but the fact remains that the claimants, entirglgarstandably, relied upon the 2003
policy in deciding whether or not to exercise theght to apply to the Tribunal for
permission to appeal.

The length of any delay is clearly a relevaatdr. In_MersirElias J held that a delay
of 7% months in granting the applicant leave teefdllowing his successful appeal on
refugee grounds was Wednesburyeasonable and therefore unlawful (see page 522)
In R (Mambakasa) v Secretary of State for the H@mepartmen{2003] EWHC 319
(Admin), the period of delay in granting the claimhdeave to enter as a refugee
following the final success of his appeal was signths. In paragraph 65 of his
judgment Richards J (as he then was) said:

"65. In my judgment the delay of about 6 montheswnreasonable and
did amount to a breach of duty on the part of ther&ary of State. It is
not necessary to decide at precisely what point deay became
unlawful, but | take the view that if the matterdh@ome before the court
on an application for judicial review during at$é#he last 2 months or so
of the period of delay the court would have bedtelyi to grant
declaratory relief (subject to the discretionaryhliolding of relief once
the letter of 2 August indicated that a decisiod baen taken and that a
status letter was about to be issued)."

While each delay case is fact-specific, in phesent case it is highly significant that
there had been an exhaustive examination of altdlevant facts by the Panel, which
had produced a comprehensive determination whiakt otevery great detail with all of
the relevant issues. A decision-taker who wishedespect (rather than defy) that
determination, would have had no good reason tydéke grant of leave in accordance
with the 2003 Discretionary Leave policy. It istreuggested that the policy itself
presented any difficulties of interpretation. Talicy was clear, as was the Panel's
decision.

Instead of a reasonably prompt decision, nisaecwas taken until nearly 17 months
after the Panel's determination had been promulgaeven if this delay had been due
to simple incompetence at the Home Office, it waopllinly have been so excessive as
to be_ Wednesburynreasonable and unlawful. The Court of Appedltoaconsider the
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implications of delay in Rashid v Secretary of 8thir the Home Departmef2005]
INLR 550, [2005] EWCA Civ 744. | take the factstbht case from the headnote:

"The respondent, an Iragi Kurd, claimed asylum ec@nmber 2001. His
claim was refused and an appeal to an adjudicati@df In March 2003,
the respondent’'s advisors became aware of a Hoifiee @blicy to the
effect that internal relocation in the Kurdish Amtonous Area of Iraq
would not be relied on as a reason to refuse refugjatus. They
requested reconsideration of the asylum claim, lbptthe time the
decision on reconsideration took place later tleair ythe situation in Iraq
had changed and the policy no longer applied. Tégpondent
successfully sought judicial review. The judgedhtiat the refusal to
now grant asylum and indefinite leave to remain wafir by reason of
the unwarranted and justified failure by the Searebf State to apply his
policy at the time of the original asylum claim, evhthe respondent
would have been granted asylum in accordance \wihpblicy. It was
also unfair by reason of the different treatmenegito others who were
granted refugee status and the intervening morafintent to the
respondent. The Secretary of State appealed {Gdbe of Appeal.”

The Secretary of State's appeal was dismissed.

94. Having referred to the authorities dealing witimfairness amounting to an abuse of
power” (in paragraphs 20-24 of his judgment), Rillsaid in paragraph 25:

"[25] In my judgment, there plainly is a legitileaexpectation in a
claimant for asylum that the Secretary of Statd aplply his policy on
asylum to the claim. Whether the claimant knowshef policy is not, in
the present context, relevant. It would be grossifair if the court's
ability to intervene depended at all upon whetler particular claimant
had or had not heard of a policy, especially onknawn to relevant
Home Office officials.”

95. Pill LI then reviewed the authorities relatindegitimate expectation, noted that there
had been no explanatory signed statement from #fendant, and concluded in
paragraph 36:

"[36] | agree with the judge's conclusion that tregree of unfairness was
such as to amount to an abuse of power requiriagritervention of the
court. The persistence of the conduct, and laclexgflanation for it,
contribute to that conclusion. This was far fronsiagle error in an
obscure field. A state of affairs was permitte¢¢mtinue for a long time
and in relation to a country which at the time wbbhve been expected
to be in the forefront of the respondent's delibens. | am very far from
saying that administrative errors may often lead aofinding of
conspicuous unfairness amounting to an abuse."
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96. May LJ agreed with Pill LJ. Dyson LJ reviewtbd relevant authorities and concluded
in paragraphs 50-53:

"[50] The nature of the decision will, therefordyways be relevant to the
guestion whether the frustration of an expectaisoan abuse of power.
The court will not only have regard to whether widaging issues of
policy are involved, but also whether holding theblc body to its
promise or policy has only limited temporal effeatd whether the
decision has implications for a large class of pess The degree of
unfairness is also material. That is why B v Inland Revenue
Commissioners, ex parte Unilever pi®©96] STC 681, Simon Brown LJ
referred to ‘conspicuous unfairness' amountingitatause of power. The
more extreme the unfairness, the more likely fbibe characterised as an
abuse of power. If the frustration of a legitimatgectation is made in
bad faith, then it is very likely to be regardedamsabuse of power and,
therefore, unlawful.

[51] In the present case, to hold the SecretaStafe to the policy that
was in force between December 2001 and March gd8dation to
cases that he considered during that pemioes not of itself raise any
wide-ranging issues of policy. | do accept, howetleat to hold him to
that policy in circumstances where, at the lategiesof the
decision-making process, the policy had been wavdr would infringe
the important principle established Bgvichandran

[52] But as against that, in my judgment it isacléhat there has been
conspicuous unfairness in this case. It is traé kr Rabinder Singh QC
[who appeared on behalf of the respondent to tpeapdisavowed any
allegation of bad faith. He was right to do sa;daese there is no
evidence that the failure to apply or even reviealexistence of the
policy between December 2001 and March 2003 wabketate and the
result of bad faith. But it is a remarkable feataf this case that, despite
repeated requests for clarification and directruttions from the
interviewing officer, the caseworker and the présgnofficer who were
party to the original and appellate consideratibthe claimant's case as
to their state of knowledge of the policy, no resgwhas ever been
provided; not even after the grant of permissioagply for judicial
review, when the Secretary of State had a dutylbfhd frank
disclosure. As Lord Walker of Gestingthorpe sai@elize Alliance of
Conservation Non-Governmental Organisations v Dapant of the
Environment of Belize and Another (Practice N¢2§03] UKPC 63,
[2003] 1 WLR 2839, a respondent authority owes tg ttuthe court to
co-operate and make candid disclosure of the retdaats and (so far as
they are not apparent from contemporaneous docsmdnth have been
disclosed) the reasoning behind the decision agdié in the judicial
review proceedings. This the Secretary of Stasesignally failed to do.
[53] In the absence of any explanation, | consitat the court is entitled
at the very least to infer that there has beendlagand prolonged
incompetence in this case. This is a far cry ftbencase of a mistake
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98.

99.

which is short-lived and the reasons for whichfaly explained. The

unfairness in this case has been aggravated Wgc¢hthat, as explained

by Pill LJ, the claimant was not treated in the samay as M and A, with

whose cases his case had been linked procedutédlg.he been so

treated, he would have had the benefit of the p@itd been accorded

full refugee status."
In setting out the factual background and ikwoly of the judicial review proceedings,
| have already drawn attention to the lack of axgpl@nation from the defendant for the
delay in reaching a decision. The claimants' golie were repeatedly asking for an
explanation and they were repeatedly rebuffedwal$ not that the Treasury Solicitor
was unwilling to provide an explanation, he was@inunable to do so because he had
been given no instructions by the defendant, afrarh strict instructions not to
comment on the case (see the letters of 5th arfd I8y 2005). After the grant of
permission to apply for judicial review, the defantd was under a duty of "full and
frank disclosure”: see Rashfdbove). Far from "co-operation and candid dsate"”
(ibid), no evidence was filed on behalf of the aef@nt and no explanation was given
as to why it took until 3rd November 2005 to issualecision. In the defendant's
skeleton argument, Mr Jay submitted that:

"25. The reason for the delay in this case wasitlaquired consideration
at the highest level. The issues were complex olitically-sensitive,
and entailed consideration being given to the tbement situation in
Afghanistan. The [Secretary of State] has decitiedClaimants' cases
under the [Discretionary Leave] policy of 30th Asg@005 rather than
under the previous policy of April 2003."

| indicated that in the absence of supportingience, including full disclosure of
contemporaneous records, | would not be prepareddept that belated explanation,
put forward, as it was, by way of counsel's subioissin a skeleton argument that had
been filed shortly before the beginning of the hear

While | am prepared to accept that this casgired "consideration at the highest
level", the personal involvement of Ministers ire tlecision-making process could not
conceivably justify such a lengthy delay followitige Panel's determination. The
suggestion that consideration was being given tte then current situation in
Afghanistan” is not supported by any contemporasamcuments, nor is it evident in
the decision letter itself. The full decision égtis set out above. It can be seen that
most of the letter is concerned with the factuaikigaound and the application of the
2005 Humanitarian Protection and Discretionary lecpalicies. As mentioned above,
for the purposes of this case the only new faatopalicy terms was the discretion
given to Ministers by the words in parenthesishe latter policy. There is no other
new information and no discussion whatsoever of then current situation in
Afghanistan. Of the four factors referred to ie final paragraph of the decision letter,
two, the Panel's determination and the Court of éalip judgment, were history, the
claimant's Detailed Statement of Grounds dated 20t 2005 contendednter alig,
that the delay was unlawful but did not raise assués that would not have been
readily apparent immediately following the Panedstermination, and while in
November 2005 there may well have been a greafgeeajation amongst policymakers
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101.

102.

103.

and the public of the need to deter acts suchjaskimg, the public interest in deterring

such acts plainly existed at the time of the Pamdtermination in June 2004. Indeed,
the claimants had been tried for hijacking offen@asn though their convictions had

been quashed by the Court of Appeal. In summaeretis nothing on the face of the
decision letter to justify any delay, much less ¥bey considerable delay that occurred
in the present case, apart from the defendant'’s teisconsider the claimants' cases
under the 2005 and not the 2003 policies: seeftitehie avoidance of doubt" passage
in the decision letter.

Mr Singh submitted that this was not a singalee of delay, the irresistible inference to
be drawn from the length of the delay, the laclany explanation, and the change of
policy in 2005, was that the defendant had deliieéyadelayed reaching any decision
because he disagreed with the Panel's determindtgzhno intention of granting the
claimants leave to enter the United Kingdom, andane stage decided that that
objective could be achieved if he was able to amplsevised policy which would
enable him to give effect to that intention.

Having heard the parties' submissions, | atdd to Mr Jay that in the absence of any
explanation for the delay | would be minded to inteat it was deliberate and that it
was for the purpose as described by Mr Singh. Astioned above, | gave the
defendant an opportunity to file late evidencedply, but he decided not to do so. In
these circumstances, | am satisfied that the okviitfierence is the right one: a decision
was deliberately delayed so that the claimantsliegion for Discretionary Leave
could be refused in all but name under a revisdtypthat was eventually published
on 30th August 2005. Mr Jay submitted that thasex policy was not specifically
directed at the claimants' cases, on its face & @fageneral application. | accept that
on its face the new policy is of general applicatibut in the absence of any evidence
explaining the genesis of the policy, it is (to gut its lowest) unlikely that it was not
prompted, if not wholly then at least in substdrnt, by the claimants' cases. There
is, for example, no information as to whether itshbeen decided that it is
"inappropriate to grant" Discretionary Leave to arlger applicants, and to keep them
on temporary admission instead pursuant to thepwdiay.

In summary, the defendant deliberately delaygpdng effect to the Panel's
determination allowing the claimants' appeals agjaiefusal of leave to enter, but he
did not do so "in the hope that something might wjp to justify not implementing it",
he did so in order to give himself time to turn sdhing up (a revised policy) which
could then be used to justify not implementing Bamel's determination. It is difficult
to conceive of a clearer case of "conspicuous urdas amounting to an abuse of
power” by a public authority. It is particularlysturbing that this was not simply the
conduct of a junior official, but that the procegas authorised, if not initiated, "at the
highest level".

Mr Jay submitted that the countervailing pultiterest in applying the 2005 policy
should be taken into consideration when formingiggiment as to whether, in all the
circumstances, there had been such conspicuousngsa as to amount to an abuse of
power. That there is a public interest in detgrtijacking is not in dispute. This case
is concerned with the means by which hijacking roaydeterred, and in a democracy
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governed by the rule of law there is an equally @dw public interest in the court
ensuring that the means adopted by the executwevahin the law. The principal
deterrent is, of course, a criminal prosecutiorypted with exclusion from refugee
status under Article 1F. The claimants were proteztand served all (or most) of their
sentences, even though their convictions were qubbly the Court of Appeal. The
need for "something more" to be done might havenbts more acute if the
alternatives lawfully open to the defendant undier 2003 policy had been confined to
either refusing leave or granting the claimantsfirdte leave to enter. But that was
not the case. Persons excluded from Humanitarrate&ion by reason of Article
1F(b) were to be given Discretionary Leave for pésiof six months at a time, thereby
enabling steps to be taken to remove them as sotmeampediment to their removal
(for example, the risk of treatment contrary to idlé 3 of the Human Rights
Convention) was removed. As explained above, keethe claimants on temporary
admission makes no difference in this respect,oafh it does have practical
consequences, for example in terms of the claimangbility to work and the
consequent need to support them at public expembe. power to detain (or to grant
temporary admission in lieu of detention) was noanged to the defendant by
Parliament to enable him or his immigration offeelo impose sanctions on the
claimants outwith the criminal law. For these m®s"the public interest” is no answer
to the claimants' submission that there was aneabtipower, rather it reinforces that
submission.

Ground (5)

104. In view of my conclusions in respect of grosirdl), (2) and (4) above, ground (5) is

105.

106.

academic. However, Mr Singh's submissions undsrgtound set the scene for one of
the complaints under ground (6), so it is usefusuonmarise them at this stage. The
starting point is that paragraph 2.6 of the 200ScEitionary Leave policy (like its
predecessor in the 2003 Discretionary Leave pglisytoncerned with persons who
have been excluded from Humanitarian Protectionpefson will have been excluded
if there are "serious reasons for consideringttinajperson™:

"o has committed a crime against peace, a war ¢rone crime against
humanity as defined in the international instrureetitawn up to make
provision in respect of such crimes

* has committed a serious crime in the United Korgdr overseas
* has been guilty of acts contrary to the purp@sesprinciples of the
United Nations."

The policy describes a "serious crime" fosthpurposes as:

- one for which a custodial sentence of at leadtnionths has been
imposed in the United Kingdom; or

- a crime considered serious enough to excludeehson from being a

refugee in accordance with Article 1F(b) of the Gamtion ..."
Thus, the fact that a person has committegliaus crime, such as hijacking, is not a
bar to the grant of Discretionary Leave for periedssix months at a time under the
2005 policy. The claimants submit that logicatlynust follow that the kind of conduct
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which would justify a decision that it was "inappr@ate to grant any leave" would
have to be at the most serious end of the spectuserious crimes. While not
disputing that the hijacking was a serious crime, S¥hgh submitted that this particular
hijacking could not rationally be described as beat the most serious end of such a
spectrum for the following reasons:

(1) The defendant did not think it appropriatedly on Article 1F(b) until
two working days before the Panel's hearing; it matsrelied upon
in the Reasons for Refusal Letter.

(2) There was no recommendation for deportatiothkycriminal court
when sentencing.

(3) Although a copy of the judge's sentencing mavas not available,
the sentences themselves (ranging from 27 montfigetgears)
demonstrated that he must have considered that Wene significant
mitigating factors in this particular hijacking.

(4) The Panel concluded that there were some atiitig circumstances
(see paragraph 92 of its determination).

107. If the policy had been lawful, the difficultyith this submission would have been that
the policy (i.e. the words in parenthesis) is ehyiopen ended. The circumstances in
which Ministers may decide that it is "inappropeiaio grant any leave" are not
described in any way, and are not confined, fongla, to particularly grave examples
of the kinds of serious criminal conduct fallingtwn Article 1F(b). In these
circumstances, an individual seeking to advancetmmality or reasons challenge
would face an impossible task. This leads int@as@eration of the final ground of
challenge, ground (6).

Ground (6)

108. In his skeleton argument, Mr Singh submittest the consequences of the defendant's
failure to grant the claimants leave to enter andetain them on temporary admission
interfered with the claimants' right to respectttogir private and family life and home,
under Article 8(1) of the Human Rights Conventiofhe nature and the extent of that
interference was set out in considerable detdlirSingh's skeleton argument and in a
supplementary skeleton argument dealing with theiqodar circumstances of each
claimant. It is unnecessary to rehearse the ¢dsiaite Mr Jay conceded that Article 8
was engaged, but submitted that the interferenckeruArticle 8(1) described by the
claimants (which was not disputed) was justifiedlemArticle 8(2). It is common
ground that this requires that any interference'ibeaccordance with the law" and
"necessary in a democratic society", i.e. propaoste.

109. In view of the fact that the claimants' chadje succeeds on grounds (1), (2) and (4), |

will deal briefly with the requirement of propontality and in a little more detail with

the requirement of lawfulness. The former requites decision-taker to carry out a
balancing exercise, weighing the degree of interfee under Article 8(1) against the
justification for that interference under Articlg28. Mr Jay submitted that the
defendant had carried out such an exercise, andsihae he was entitled to a
considerable margin of discretion (see Huang v é&ery of State for the Home
Departmen{2006] QB 1, [2005] EWCA Civ 105), the court shdulot interfere. If the

policy had been lawful, and if the defendant hadlied out a balancing exercise, then |
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would have accorded it a considerable measurespiece. However, | do not accept
Mr Jay's submission that the defendant did cartyadealancing exercise. It is true that
the decision letter states that the defendant has gcareful consideration to all the
circumstances” of the claimants’ cases and mentiansong the four factors
specifically referred to, the matters raised onalffebf the claimants in their Detailed
Statements of Grounds. However, simply listing"ieadline” form a number of
factors to which regard has been paid does not amtm the carrying out of a
balancing exercise for the purposes of Article ess of course each of those factors
has been considered in more detail earlier in doéstbn. Decision letters must be read
as a whole and in a common sense way. But comemsedells one that there is a real
difference between simply listing in summary forrmamber of factors and carrying
out a balancing exercise. Indeed, the statementhén letter that there is "an
overwhelming public interest” in deterring hijacginstrongly suggests that the
defendant did not consider that it was necessatgitiy out a balancing exercise at all.

110. However, the requirement of "lawfulness” pnés@ more fundamental problem which
makes it unnecessary for the court to carry outws balancing exercise. In section D
of his speech in R (Gillan) v Commissioner of Pelior the Metropolig2006] 2 WLR
537, Lord Bingham dealt with the requirement ofvlalness" as follows:

"D. Lawfulness

31. The expressions 'prescribed by law' in aré¢le, 5(1)(b), 10(2) and
11(2) and 'in accordance with the law' in artig|2)&re to be understood
as bearing the same meaning. What is that meaning?
32. The claimants relied on a number of autharisiech adlalone v
United Kingdom(1984) 7 EHRR 14, paras 66-68,vig v Francg1990)
12 EHRR 528Hafsteinsdottir v IcelandApplication No 40905/98),
(unreported), 8 June 2004, paras 51 and 55-5@&ahdrn v Sweden
(2005) 41 EHRR 633, para 36, to submit that theahyf this
requirement is to give protection against arbitiatgrference by public
authorities; that 'law' includes written and unterit domestic law, but
must be more than mere administrative practice;ttlealaw must be
accessible, foreseeable and compatible with treeatulaw, giving an
adequate indication of the circumstances in whipbwaer may be
exercised and thereby enabling members of the ptdbliegulate their
conduct and foresee the consequences of theinactivat the scope of
any discretion conferred on the executive, whicly mat be unfettered,
must be defined with such precision, appropriatdéosubject matter, as
to make clear the conditions in which a power magkercised; and that
there must be legal safeguards against abuse.”

111. In the remainder of paragraph 32, Lord Bingltamsidered the facts of that case. He

said in paragraph 33 that:

"33. The defendants did not, | think, challenge phinciples advanced by
the claimants, which are indeed to be found, withamdifferences of
expression, in many decisions of the StrasbourgtcdBut they strongly
challenged the claimants' application of those gipies to the present
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facts."

112. Before dealing with the features of the stog search regime, Lord Bingham said in
paragraph 34 of his speech:

"34. The lawfulness requirement in the Conventoidresses supremely
important features of the rule of law. The exerad power by public
officials, as it affects members of the public, mbe governed by clear
and publicly accessible rules of law. The publigstmot be vulnerable to
interference by public officials acting on any peral whim, caprice,
malice, predilection or purpose other than thatwbich the power was
conferred. This is what, in this context, is melatarbitrariness, which
is the antithesis of legality. This is the testisthany interference with or
derogation from a Convention right must meet if ialation is to be
avoided.”

113. It was common ground that the lawfulness ef fiblicy should be measured against
this yardstick. As soon as that is done it isrplfiat the policy does not give any, or
any effective, protection against arbitrary integfece by Ministers. By reason of its
wholly open-ended nature it is not "foreseeable&;, does it give any, much less an
adequate, indication of the circumstances in whioch Minister's power may be
exercised. It is a paradigm of an unfettered adtrative discretion to depart from a
published policy whenever the Minister thinks itpegpriate to do so. The only
limitation is that the Minister's decision musttag&en "in view of all the circumstances
of the case". Assuming that the circumstances tbkrocases (save perhaps as
"precedents” to be taken into consideration inpifessent case) would not be relevant in
any event, what kinds of circumstances might beught to be relevant are not
described, even by way of example. In effect, giaph 2.6 of the 2005 Discretionary
Leave policy tells applicants that the publishetigyowill be applied to them unless the
Minister decides not to do so in their particulaase. It therefore leaves them
"vulnerable to interference by [Ministers] acting any personal whim, caprice, malice,
predilection, or purpose other than that for whicl power was conferred”. This is a
further reason why both the policy, and the deaisatter which was based upon it, are
unlawful.

Conclusion on the claimants' grounds
114. For the reasons set out above, the applicatiooeeds on grounds (1), (2), (4) and (6).
It is unnecessary to express any view on groundan@ (5).

Costs

115. Mr Singh submitted that the defendant showddoldered to pay the costs of the
proceedings on an indemnity basis in any eventardbégss of the outcome of the
claimants' application for judicial review. In déiag how to exercise its discretion in
respect of costs, the court must have regard tdhallcircumstances including the
conduct of the parties: CPR 44.3(4)(a). The follmyparagraphs in CPR 44.3(5) are
of particular relevance in the present case:

"(5) The conduct of the parties includes —
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117.

118.

119.

(a) conduct before, as well as during, the proicgmsdand in
particular the extent to which the parties followaaly
relevant pre-action protocol;

() ...

(c) the manner in which a party has pursued oerdidd his
case or a particular allegation or issue; ..."

| have set out the procedural history above.the light of that history an order
requiring the defendant to pay the costs of thegedings on an indemnity basis would
have been appropriate even if the claimants hadsnoteeded in their claim. The
defendant's conduct before the proceedings comrdemes inexcusable. All the
efforts of the claimants' solicitors to obtain aplanation for the delay, and to avoid
proceedings, were met with a deliberate wall afrgie. The defendant failed to give
any substantive response to the letter before ¢laimd indeed instructed the Treasury
Solicitor not to comment in answer to the claimastdicitors' perfectly reasonable
gueries. There was either an egregious errordratfknowledgement of service, or the
defendant having conceded the claim then resitad that concession.

Following the grant of permission to applyjiadicial review the defendant, as a public
authority, had a duty "to co-operate and make chrdisclosure”. Instead of
co-operation and disclosure there were no Detaidedunds, no evidence and yet
further delay. The legal justification for the deflant's decision was not explained
until days before the hearing. That delay is xpi@ned by the need to change leading
counsel at a late stage. Either the defendant khewegal basis for his decision when
it was taken in November 2005 and chose not tdatisedt, or he did not and the legal
arguments contained in the defendant's skeletamagt were devised as a last-minute
justification for the decision. Whichever explanatis correct, neither is acceptable.
Even if the Secretary of State's skeleton submsslead contained any argument of
substance, the manner in which the defendant defetids case fell far short of the
standards expected of a public authority and wasllwhnacceptable. In saying that |
am not applying unrealistically high standards.eEVomer nods, and the occasional
failure to comply with the CPR is readily understable. But here there was a
complete failure by the defendant to comply with televant provisions of the CPR at
every stage in the proceedings.

In criticising the defendant's conduct of flneceedings | should make it clear that no
blame attaches to his leading or junior counselpdhe Treasury Solicitor. Indeed it is
a tribute to Mr Jay's industry that an explanatainthe legal justification for the
Secretary of State's decision was provided withioug a fortnight of his having been
instructed. At all relevant times the Treasuryi@wr was doing his best to obtain
instructions as to the defendant's position, andftym the claimants' solicitors and the
court. Such instructions were either late, orfocthcoming at all.

Advancing a case which is unlikely to succisedot a sufficient reason for awarding
costs on an indemnity basis. There must be "sdement of a party's conduct of the
case which deserves some mark of disapproval'tleeeotes in the White Boalo
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CPR 44.4.2. For all the reasons set out abovegritieety of the defendant's conduct of
this case deserves the strongest possible maheafaurt's disapproval. It follows that
the defendant must pay the claimants' costs ondamnity basis.

Relief

120.

| am prepared to hear submissions as to tteel aé the relief to be granted. | am
minded to grant the following relief:

(1) a quashing order in respect of the decisitereated 3rd November
2005;

(2) a declaration that the delay in issuing asleniwas unlawful;

(3) a declaration that "the policy” (i.e. the weid parenthesis in the 2005
policies) is unlawful;

(4) a mandatory order requiring the defendantémigthe claimants six
months' Discretionary Leave in accordance withegithe 2003
policy or the lawful element of the 2005 policy it seven days;

(5) the defendant to pay the claimants' costsnoindemnity basis, such
costs to be the subject of a detailed assessmeot #greed.

A final word

121.

122.
123.
124.

125.

126.
127.

128.

Bearing in mind some of the newspaper heasllimbich reported the Panel's

determination in 2004, it is important that theseno misunderstanding about the effect
of this decision. The issue in this case is no¢tiver the executive should take action
to discourage hijacking, but whether the execusteuld be required to take such

action within the law as laid down by Parliamend applied by the courts.

That really is the end.
Mr Seddon, anything you want to say?

MR SEDDON: My Lord, we are grateful for ydusrdship's detailed judgment. My
Lord, the form of relief which your Lordship suggess a form which is politically
(inaudiblg. It may be right, because my Lord has come ® dbnclusion that the
defendant's policy issued on 30th August 2005 speet of Discretionary Leave is
unlawful on two bases, namely, firstly, that it bles applicants who have been
successful to be maintained on temporary admissagnan alternative to taking a
decision on the grounds (inaudipleeen successful and, secondly, it is unlawfuthan
basis that it permits an interference with ArtiBleights otherwise in accordance with
the law. It may be that it would be appropriatespell out in the declaratory relief in
respect of the policy that it is unlawful for battose two reasons. That is the only
suggestion that | make.

MR JUSTICE SULLIVAN: Yes. Whether it is naesary for that refinement or
whether that be evident from the reasons in thgmeht --

MR SEDDON: It may be, my Lord.
MR JUSTICE SULLIVAN: Yes.

Mr Jay, anything you want to submit on theefadr indeed on any other matter?
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129.

130.

131.

132.
133.
134.
135.
136.
137.

138.

139.

140.

141.

142.

143.

144,

145.

MR JAY: My Lord, | have no submissions to makave to ask for clarity in relation
to the third declaration.

MR JUSTICE SULLIVAN: Yes.

MR JAY: My Lord, looking at paragraph 2.6tbé August 2005 policy, | think it must
follow from your Lordship's judgment that the clauseginning after the first comma,
that will have to be deleted as unlawful. In othverds, "unless Ministers decide".

MR JUSTICE SULLIVAN: Yes.

MR JAY: And the next sentence is unlawful.

MR JUSTICE SULLIVAN: Yes.

MR JAY: My Lord, I am looking at page 286tb& bundle.
MR JUSTICE SULLIVAN: So am |, yes.

MR JAY: | am obliged.

MR JUSTICE SULLIVAN: It goes down "kept oraged on temporary admission or
temporary release”, and then that is where my sgoi@ckets ended. So that is why |,
for convenience, just put round square bracketst tlie rest of the policy, anyway for
present purposes, there is no reason --

MR JAY: | think other bits will have to bedked at. At the bottom of page 286,
"However Ministers may decide". So that that gagsvell.

MR JUSTICE SULLIVAN: Yes, it does. You wake in the judgment that there will
be square brackets round that, that is what | asildwent through. Yes, and also there
are brackets, but they are original brackets, atquaragraph 5.1 which is on 289.

MR JAY: Yes.

MR JUSTICE SULLIVAN: But they are as originalt does not matter whether the
brackets are mine or as original, but that is wihabuld include in the declaration
under (3), the words in parenthesis.

MR JAY: My Lord, we are very much in your dship's hands whether your Lordship
is going to invite Mr Seddon to do a first draftialin| can then look at and then we can
submit to your Lordship and then the court, or \mbetwe proceed in some different
way.

MR JUSTICE SULLIVAN: | would have thought,nse there has been some
discussion, it would be sensible if Mr Seddon dbisdraft, bearing in mind your

concern that the ambit of the unlawfulness of tB@52policy should be carefully

defined.

MR JAY: Yes.
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153.

MR JUSTICE SULLIVAN: | have defined it in arsse for those who are listening to
the judgment and who know what | have been tallibgut for the last two hours. |
can see that for public consumption you may wantething more precise, but | would
have thought between you you can sort how you wloak one out. Submit it to me
through the usual channels and | will just appribvé@ here is no need to come back. Is
that the sensible way to deal with that?

MR JAY: Yes.

MR JUSTICE SULLIVAN: Good. Anything else?

MR JAY My Lord, may I just check?

MR JUSTICE SULLIVAN: Yes, of course. (Pa)jise
MR JAY: My Lord, no.

MR JUSTICE SULLIVAN: Thank you very much irete

Mr Seddon, in Mr Singh's absence | would likethank him very much for his

submissions. Thank you for all your industry, aoah too Mr Jay and your junior as
well. They were very helpful and very thorough migsions and | sought to do justice
to them in the judgment. Thank you very much.
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