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Lord Justice Brooke:

This is the judgment of the court.

1. This is an appeal by the Secretary of State fronagyaph 4 of an order made by
Sullivan J in the Administrative Court on"1®ay 2006. The Secretary of State does
not challenge the remainder of the judge’s ordeznehy he

Vi)

allowed the respondents’ claim for judicial reviguara 1);

quashed the Secretary of State’s decision ddtedod®ember 2005, which was
to the effect that it was not “appropriate” to grtre respondents discretionary
leave and that they should “remain on temporaryission” (para 2);

declared that the delay on the part of the SegratfiState in granting the
respondents leave to enter this country was unlaypéua 3);

made a mandatory order that the Secretary of $tatet the respondents a
period of six months’ discretionary leave to erttd@s country within seven
days of the order being sealed (para 5);

directed the Secretary of State to pay the costthefrespondents on an
indemnity basis (para 6); and

directed a detailed assessment of the respondartisitly funded Community
Legal Service costs (para 7).

2. By para 4 of his order, which is under challengetlus appeal, the judge made a
declaration to the effect that the following paofsthe Secretary of State’s policy
relating to Discretionary Leave, issued off' 2ugust 2005, were unlawful:

“2.6 ... unless Ministers decide in view of all thecamstances
of the case that it is inappropriate to grant @aayve. Where it is
decided that leave should not be granted, the ishaay will be
kept or placed on temporary admission or tempargase.

“However Ministers may decide that it is inapprejpei to grant
any leave to a person falling within the excludedegory in
the light of all the circumstances of the case. Whe is
decided that leave should not be granted the iddaliwill be
kept or placed on temporary admission or temparegase.”



“... and may affect whether the person qualifies for
Discretionary Leave at all...”

“... unless Ministers decide, in view of all the cirastances of
the case, that it is inappropriate to grant anydeand instead
place or keep the person on temporary admissidanoporary
release.”

“5.1 ... (unless Ministers decide in the light of alhe

circumstances of the case that it is inappropitiatgrant any
leave and instead keep or place the person on ramypelease
or temporary admission).”

“6.3 ... Even if removal of a person falling into arclusion

category is not considered possible within six rhent
Ministers may decide in view of all the circumstasf the
case that it is inappropriate to grant any leaWhere it is

decided that leave should not be granted the iddaliwill be

placed on temporary release.”

The reason why the Secretary of State is appe#fisgpart of the judge’s order is
that, while he complied with para 5 of the orded @mnanted the respondents a period
of six months’ Discretionary Leave to enter thisiery on 18' May 20086, this period
ends on 19th November 2006, and he wishes to lee @lfle sees fit, to decline to
grant a further period of Discretionary Leave & é&md of that period and to place the
respondents thereafter on temporary admission,hwiécwill be unable to do unless
that part of the judge’s order is set aside. Mgemerally, he wishes to obtain
confirmation from this court that his newly adoptaalicies for handling a rare type
of case are not unlawful.

So far as the facts of the case are concernedesipendents are Afghans, and dh 6
February 2000 they hi-jacked a jet aircraft of #hfghan national airline on an
internal flight from Kabul to Mazar-i-Sharif. Thegompelled the pilot to fly the

aircraft to Stansted, via Tashkent (to refuel), yalktinsk in Kazakhstan (for minor
repairs), and Moscow. The aircraft landed at Sémhat 2 am on the morning of 7

February 2000, and they remained in control ofdineraft for 70 further hours until

the morning of 18 February 2000 when they surrendered to the Britighorities.

The respondents had four firearms in their possegsilthough they were to maintain
that these had all been unloaded before the dirtanfled at Stansted), and two
loaded hand grenades were found on the planethéigieft it. The evidence at their
second criminal trial showed that the respondeatsused the firearms threateningly
as part of the means of keeping the crew and pgssemn board. A photograph



10.

11.

produced at the trial showed a hi-jacker apparguiinting a gun at a passenger who
had been ejected from the aircraft and made tolkoeehe tarmac at Stansted.
Longmore LJ, giving the judgment of the criminalidion of this court, said that
there could be no doubt that the events at Stamstestl have been as terrifying for the
innocent passengers as any of the respondentsopeeactivities.

Some of the passengers on the aircraft were rekbv colleagues of the respondents,
but about a hundred of them were not. The respuadend a number of those who
fell into the former category claimed asylum instltiountry. The other passengers
flew back to their homes in Afghanistan.

The respondents were all charged with one offerfchigacking an aircraft, two
offences of false imprisonment, one offence of pssi#g firearms with intent, and
one offence of possessing explosives (the two kbaaad grenades).

None of the respondents disputed the main thrusteofacts alleged against them, but
they all relied on the defence of duress of cirdamses. They said that they all acted
under an imminent threat of death or serious inagginst them or those for whom it
was reasonable for them to accept responsibilithey were all members of the
organisation of Young Intellectuals of Afghanistgthe YIA”). The Taliban, who
were then in power in Afghanistan, had discovehesl organisation and identified it
as a political opponent. They had arrested artdre four of its members, and these
members between them knew the names of the respisn@sd most of the
organisation’s other members. The Taliban custdynaised torture to extract
information. They would therefore have discovea#dhese names, and these people
and their families would all have been at risk aptire, torture and death.

In turn they would have been forced to reveal tae@s of other members of the
YIA, so that the risk of capture, torture and deatkended to all the members of the
organization. There was also evidence to the effext a specific list of 35 members
of the YIA had fallen into the Taliban’s hands.

The respondents maintained that they had no atteenbut to act as they did. The

actions they took after the plane landed at Mosanw Stansted continued, they said,
to be the result of duress, because there wasahamminent threat of their being

removed by the relevant authorities directly to Wdgistan, or indirectly via Pakistan

(with the risk of death or serious injury becauskiftan would return them to

Afghanistan).

The respondents were all charged with five serimusinal offences. At their first
trial, the jury failed to agree. At a second triley were convicted on all counts, but
were given comparatively light sentences on accofitite mitigating circumstances.
Their convictions were set aside in June 2003 lyGhminal Division of this court
because it concluded that the second Trial Juddegiven the jury a misdirection of
law in relation to the problematic defence of dare§ circumstances. Because most
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of the respondents had by then served their sesgandull, the court did not direct a
re-trial.

The way was then open for the consideration of thgplications for asylum. These
were refused by letters dated™3une 2003, supplemented by further letters dated
14" October 2003. In the refusal letters there washmdlenge to the credibility of
their claims in relation to their political involieent with the YIA, to the exposure of
that organisation to the Taliban, or to their admais that they had hi-jacked an
aircraft. Issue was taken with the claims som#ei had made about their previous
history, but the main part of the refusal letteraswconcerned with the general
position in Afghanistan in 2003.

Reference was made to the developments in thatrgosince the Bonn Agreement in
December 2001, the outcome of the Loya Jirga ire 2002, the establishment of the
transitional administration under Hamid Karzai, atlte steps taken by that
administration towards stabilising Afghanistan, aimd particular Kabul. These
considerations led to the Secretary of State’s logran that it would be safe for the
respondents to return to Afghanistan, where thewldvaeceive sufficiency of
protection. Their claims under both the Refugeev@ation and Article 3 of the
European Convention on Human Rights (“ECHR”) weheréfore rejected. The
supplementary refusal letters dealt more specificaith the individual claims made
by each of the respondents in statements they itedl ih conjunction with their
appeal to an adjudicator.

The appeals were heard, unusually, by a panel refetladjudicators, who heard
evidence for eight days in April-May 2004 and igbtieeir determination on"8June
2004. In a very long and detailed determinatiom planel in essence accepted the
respondents’ account of the events that led ufeodecision to hi-jack the aircratft.
Since 1998, when the Taliban occupied Mazar-i-$hidweir organisation had had to
operate in secret. It had 1,841 members when #fefghanistan, and it had been in
consequence of their desire to expand the orgammsaparticularly in Herat and
Kandahar provinces, that they had invited 35 petipke meeting in Kabul, ostensibly
to study the Holy Q’ran. It was this list of 35mes that had come into the
possession of the Taliban.

The panel described the events of January and Eabdguary 2000 in some detail. It
was on 12 January that it was learned that the Taliban feadined four members of
the organisation, and it was later understoodttiege men had been tortured and had
disclosed the names of the 35. Towards the erhmfiary the dead body of one of
them was delivered to his family home bearing maifid®rture. The homes of two of
the respondents were searched and, althoughi' &elruary the idea of hi-jacking an
aircraft (proposed by someone who worked for thina) had been rejected, three
days later it was learned that 17 further membdrshe organisation had been
arrested. It was then decided to go ahead withitlga. Tickets on the aircraft, and
the facility to bring guns onto the aircraft, wesecured through bribery of two
officials.



The adjudicators considered that the responderdsdiszjualified themselves from
any entitlement to asylum by virtue of Article 1}-¢@§ the Refugee Convention which
provides that the provisions of the Convention Ishat apply to any person with
respect to whom there are serious reasons foraenisg that:

“he has committed a serious non political crimesmlg the
country of refuge prior to his admission to thatminy as a
refugee.”

The panel expressed their conclusion on this gaheocase in these terms:

“91. Having heard the evidence of the appellantd #me

experts, and having read the objective evidence, ane
satisfied that the borders of Afghanistan are amdewat the
relevant time porous relative to many countries. fid that

these appellants could have attempted an alteenaimans of
escape to a neighbouring country. There were roimesigh

the mountains and unmanned border posts. We fatddgspite
all of the appellants' statements to the contragre was not
such an immediacy of danger of arrest or lack qioofunity to

move away from the Kabul area such that they cooldhave
found an alternative to the hijacking. The appdHarould have
chosen to travel to Pakistan, although there wastrang

Taliban and radical Islamic Movement presence thiértney

had gone to Pakistan, it was most unlikely they ldduave

experienced any particular difficulties moving aom there.
The further they travelled away from Afghanistand atne

Peshawar area the less likely they would have beeanger.
They could have remained elsewhere in Pakistahtbey still

felt in danger of persecution they could have tladeon to

claim asylum in another country. They could havainsed

asylum in Tashkent or in Moscow but chose not taalo

92. For the reasons set out above we find thae tivere some
mitigating circumstances leading to the decisiorhifack the
aircraft. However, we find also that there are revicais
grounds for concluding that the appellants weregqdan such
a position that they were compelled to carry ot hifjacking
nor were they under such pressure as to justifyhtjaeking.
Thus there is insufficient reason to counter oudifig that
there are serious grounds for considering thatoélthese
appellants have prior to their arrival and clainrdfugee status
committed a serious non-political crime outside tbeited
Kingdom, namely the hijacking of the Ariana Afghaimrways
Boeing 727.

93. Accordingly all the appellants are excludednfrahe
protection of the Refugee Convention.”



18. They then went on to consider the claim that ECHRicke 3 precluded the
respondents’ return to Afghanistan. On this aspétite case they said:

“219. To summarise, we find that the appellantsim@ unique
position because of their role in the hijacking émel very high
level of notoriety and publicity which the hijackirwas given
in Afghanistan and the level of interest it stibrgerates. We
accept that the Taliban condemned the appellanteath and
that in principle they see them as enemies of Isl@his is
supported by their numerous utterances at the &inateby the
terms in which they convicted the appellants. Wao accept
the evidence that the Taliban have the capacitgatoy out
targeted attacks. Although their attacks have pilgnbeen in
the south-east they have clearly been able to catrga number
of high profile attacks in Kabul and have been medging with
a view to carrying out more attacks and have uftereny
threats. We also accept the evidence of the expbds
although the Taliban's efforts to date have besscthd against
foreign aid workers and those associated with tide the
unique position of the appellants would make thénmterest
to the Taliban because of the damage they did éoT#liban
regime at the time of the hijack. We also take etoount that
because of the appellants' high profile it wouldabeesnormous
public relations coup for the Taliban to show thay could
still take revenge against their enemies. Forlaké reasons
we find that there is a real risk that the appé¢lamnould be
targeted for assassination by the Taliban whiclartlewould
be treatment contrary to Article 3.

220. We also wish to make it clear that our viewttthe
Taliban would target individuals whom they consider be
enemies is not a precedent applicable to the géyer
Afghans who left Afghanistan in fear of the Talibeegime.
We specifically point out that the reason why wedfithese
appellants are at risk is because of their paditphigh profile
and their unique position as the main actors in Hij@cking
who have been convicted and sentenced to deathtHai
absence.”

19. The panel then considered the Secretary of Stat¢ewton that there would be
sufficient protection for the respondents if thegrevreturned to Kabul. On this issue
the panel said:

“240. Taking all this into account, and bearingnrind our
findings about the risk on return to the appellaintsn the
Taliban who have the capacity to carry out attacksabul, we
conclude that on return the appellants’ connectiah the
hijacking and all that it stands for in the Talibeanscience, if
not in the national Afghan conscience, will plalcerh at risk of
being killed or seriously injured or ill-treated blye Taliban.
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On the evidence before us, there is little, if dikglihood that
the system of protection currently or in the foesggde future
likely to be in place in Kabul or elsewhere in Afgistan could
offer any of the appellants a reasonable suffigieraf
protection given their notoriety. We therefore fititht there
would be no sufficiency of protection in accordanaéh the
principles enunciated in the cases ofHorvath
http://www.bailii.org/uk/cases/UKHL/2000/37.htfa000]

Imm AR 552 andBagdanaviciusavailable to the appellants in
Kabul.

241. The rights protected by Article 3 are unquedif or
absolute so that the assessment of risk in anlAr@iclaim is
not restricted by reference to the appellants’ gondin the
light of our findings that there is a real risk tthlae appellants’
rights under Article 3 would be violated on retamd that there
is an insufficiency of protection, the appeals df the
appellants under the European Convention are atidwe

On 23% July 2004 the Deputy President of the Immigratigppeal Tribunal refused
an application by the Secretary of State for pesioisto appeal. He said that the
determination appeared to him to be a careful ampgr examination of all the
evidence in its proper context. It could not bel ghat the evidence compelled the
findings, but looking at them generally and in tight of the grounds of appeal he
could see no error of law. The Secretary of Sdadenot seek to set aside this ruling
by an application for statutory review in the Higburt.

The way was therefore open to the Secretary ofeStat give effect to the
adjudicators’ findings by implementing the relevaait of his published policies in
favour of the respondents. For this purpose idsessary to consider the powers
available to the Secretary of State at that time.

Section 3A(1) of the Immigration Act 1971 gave tBecretary of State power by
order to make further provision with respect toghang, refusing or varying of leave
to enter the United Kingdom (“leave to enter”). eTlmmigration (Leave to Enter)
Order 2001 was made under this power. Articlei these terms:

"(2) Where this article applies to a person, ther&ary of
State may give or refuse him leave to enter thetddni
Kingdom.

(2) This article applies to a person who seeksddawenter the
United Kingdom and who —

(a) has made a claim for asylum; or

(b) has made a claim that it would be contraryhi t
United Kingdom's obligations under the Human Rights
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Convention for him to be removed from, or requited
leave, the United Kingdom.

4) In deciding whether to give or refuse leave amithis
article the Secretary of State may take into actoamy
additional grounds which a person has for seekeayd to
enter the United Kingdom.

(5) The power to give or refuse leave to enterlinéed
Kingdom under this article shall be exercised byiaeoin
writing to the person affected or in such manneisgeermitted
by the Immigration (Leave to Enter and Remain) ©&2{(90."

Article 3 in effect substitutes the Secretary adt8tfor references to the immigration
officer in (inter alia) paragraphs 2, 8 and 21 of Schedule 2 to the 2871

The Secretary of State has published from timane the principles on which he will
exercise this power. We need not be concerned thghprinciples on which he
granted exceptional leave to enter (or to remaiigrgo 1° April 2003, because on
that date he introduced a new system. This wakiegal in the first paragraph of the
new Asylum Policy Instruction (“AP1”) that took &ftt from that date:

“The system of granting leave exceptionally outdide Rules
(ELE/R) has been changed. In any case decided aftey 1
April, where asylum is refused consideration shdddjiven to
granting Humanitarian Protection, details of whare set out
in this instruction. There will, in addition, bdimited number
of cases which do not qualify for Humanitarian Botion, but
for which a period of discretionary leave is metiteFor these
cases see the API on Discretionary Leave.”

Because the respondents were held not to be entitlasylum through the operation
of Article 1F(b) of the Refugee Convention, the i@&ary of State’s Humanitarian
Protection policy did not apply. At the materi@hé para 2.5 of that policy provided
that:

"A person who falls under the eligibility criterlested above
should not be granted Humanitarian Protection drehare
serious reasons for considering that the person:

has committed a serious crime in the United Kingdom
overseas;



Where a person is excluded from Humanitarian Ptiotec
consideration should be given to whether they dudior
Discretionary Leave (see the API on Discretionaggpie)."

25.  The Discretionary Leave API starts, for its pamtthese terms:

“... Exceptional leave has been replaced by leavatgdaon
the basis of Humanitarian Protection, details ofclwhare set
out in the APl on Humanitarian Protection, and by
Discretionary Leave for a limited number of casdsciv do not
qualify for Humanitarian Protection but qualify farperiod of
leave. This instruction explains the limited cimtstances in
which it would be appropriate to exercise this hon to
grant leave outside the Rules.”

26. Paragraph 2.6 of the policy stated, under the hgatihpplicants excluded from
Humanitarian Protection”:

“Where a person would have qualified for Humanaar
Protection but for the fact that they were excludiean such
protection (see paragraph 2.5 of tA®l on Humanitarian
Protection) they should be granted Discretionargvee"

27. The exclusion criteria in relation to HumanitariBrotection cases are then set out
(para 2.7), and the policy continues:

"Although the same exclusion criteria are to beduse

considering Discretionary Leave cases their apiplinais

necessarily different. In particular, a person véhesmoval,
notwithstanding their actions, would breach the BRCdhd who
does not qualify for any other form of leave shootirmally

(unless the option of deferred removal is takeae garagraph
5.4) be granted a limited period of Discretionagaice even if
they fall within the exclusion criteria."

There was no question of deferred removal in thgec

28. Paragraph 5 deals with the duration of grants sti@tionary Leave. It states:

"Subject to paragraphs 5.2, 5.3, 5.4 and 5.5, litnermally be
appropriate to grant the following period of Didaveary
Leave to those qualifying under the categories @4t in
paragraph 2. ...

Paragraph 2.6 (excluded from HP) - 6 months."



29.

30.

31.

32.

Paragraphs 5.2, 5.3, 5.4 and 5.5 have no applicatithe present case.

Paragraph 8 of the Discretionary Leave API provitleat those with Discretionary
Leave would normally be eligible for consideratifor settlement in the United
Kingdom after six years' continuous Discretionargale. However, those in the
excluded categories were not eligible for consitienafor settlement until they had
completed ten years of Discretionary Leave. Afwr years Ministers could still
decide that it would be "conducive to the publiodbto deny settlement (see para
8.4).

It follows that the respondents unquestionably ifjedl under paras 2.6 and 5.1 of the
Discretionary Leave API for a grant of six montBsscretionary Leave.

Although the Secretary of State filed no evidenceanswer to the respondents’
application for judicial review, it appears thatdid not want to implement his policy.
Instead, he prevaricated for over a year in a viay is fully set out in Sullivan J's

judgment. He then promulgated different policies 30" August 2005. His new

Humanitarian Protection policy did not differ froits predecessor in any material
respect, but the new Discretionary Leave policytamed the features which the
judge declared to be unlawful. Para 2.6 of the pelicy provides as follows (with

the new elements of the policy italicised):

“ Where a person would have qualified for Humaimgtar
Protection but for the fact that they were excludean such
protection, they should be granted Discretionargveanless
Ministers decide in view of all the circumstancdsttee case
that it is inappropriate to grant any leave. Whetrés decided
that leave should not be granted, the individudl e kept or
placed on temporary admission or temporary release.

Although the same exclusion criteria are to be used
considering Discretionary Leave cases, their appbo is
necessarily different. In particular, a person véhesmoval,
notwithstanding their actions, would breach the BRCdhd who
does not qualify for any other form of leave shootirmally
(unless the option of deferred removal is takeree section
5.3) be granted a limited period of Discretionagaice even if
they fall within the exclusion criteriddowever Ministers may
decide that it is inappropriate to grant any leawea person
falling within the excluded category in the light all the
circumstances of the case. Where it is decidedléaae should
not be granted the individual will be kept or pldcen
temporary admission or temporary reledse

The duration of leave is dealt with in para 5.1thed new policy, where the material
change is in these terms (with the new elementiseopolicy again italicised):
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"Excluded from Humanitarian Protection - six monthdess
Ministers decide in the light of all the circumstas of the case
that it is inappropriate to grant any leave andteed keep or
place the person on temporary release or temporary
admissiori.

In para 6.3 of the new policy (“Curtailment/varati of leave on the grounds of
character or conduct (including deception)”) thikofeing new provision appears:

“Even if removal of a person falling into an exdlus category
is not considered possible within six months, Mans may
decide in view of all the circumstances of the cted it is
inappropriate to grant any leave. Where it is died that
leave should not be granted, the individual will fdaced on
temporary admission or release.”

On 3% November 2005 the Secretary of State broke hig kitence. He told the
respondents’ solicitors he had given careful carsition to all the circumstances of
their clients' cases. In making his decision, he had regard (among other matters)
to the Adjudicators' analysis of the applicatiorAoficle 1F(b) at paras 40 to 93 of the
determination; the judgment of the Court of Appetl6th June 2003; the matters
raised in the Detailed Statement of Grounds foicjatlreview and the accompanying
documentation; and the public interest in deterants such as hijacking. In view of
all the circumstances of the case he had decidadDiscretionary Leave was not
appropriate and that the respondents should reomaiemporary admission.

Whether he was legally empowered to make a decisfothis kind depends on
whether he was entitled to include in the new AR passages we have italicised
above. The reason why the judge declared themetartlawful was because he
considered that the status of “temporary admissiotemporary release” was one
which had no parliamentary sanction in this contekie also considered that the
wording gave ministers an arbitrary, unfettered @owo interfere with the
respondents’ rights under ECHR Article 8(1) in anmer that was at odds with the
rules most recently explained by Lord Bingham irs peech inR (Gillan) v
Metropolitan Police Commission§2006] UKHL 12; [2006] 2 WLR 537:

"D. Lawfulness

“31. The expressions 'prescribed by law' in artigl®), 5(1)(b),
10(2) and 11(2) and 'in accordance with the lavdrircle 8(2)
are to be understood as bearing the same meaninagf. ig/that
meaning?

32. The claimants relied on a number of authoritash as
Malone v United Kingdon{1984) 7 EHRR 14, paras 66-68,
Huvig v Francg(1990) 12 EHRR 528;lafsteinsdottir v Iceland
(Application No 40905/98), (unreported), 8 JunefQtaras 51
and 55-56 an@&nhorn v Swede(2005) 41 EHRR 633, para 36,



to submit that the object of this requirement is give

protection against arbitrary interference by pulalighorities;

that 'law’ includes written and unwritten domesi@, but must
be more than mere administrative practice; thatahemust be
accessible, foreseeable and compatible with the odillaw,

giving an adequate indication of the circumstarineghich a

power may be exercised and thereby enabling mendbeise

public to regulate their conduct and foresee thesequences
of their actions; that the scope of any discretonferred on
the executive, which may not be unfettered, musti&ined

with such precision, appropriate to the subjecttenatas to
make clear the conditions in which a power may Yera@sed,;

and that there must be legal safeguards againseabu

33. The defendants did not, | think, challenge phiaciples
advanced by the claimants, which are indeed tobed, with
minor differences of expression, in many decisiafsthe
Strasbourg court. But they strongly challenged c¢lz@mants'’
application of those principles to the presentdact

34. The lawfulness requirement in the Conventiodreskes
supremely important features of the rule of lawe Elxercise of
power by public officials, as it affects memberstioé¢ public,
must be governed by clear and publicly accessibésrof law.
The public must not be vulnerable to interferengeplblic

officials acting on any personal whim, caprice, ic&l
predilection or purpose other than that for whioh power was
conferred. This is what, in this context, is medm

arbitrariness, which is the antithesis of legalifyis is the test
which any interference with or derogation from an@ention

right must meet if a violation is to be avoided."

36. The concept of “temporary admission” stems fromapak6 and 21 of Schedule 2 to
the Immigration Act 1971, which are in these terms:

"16 (1) A person who may be required to submit to
examination under paragraph 2 above may be detainddr
the authority of an immigration officer pending leisamination
and pending a decision to give or refuse him ldawenter.”

(2) If there are reasonable grounds for suspedhiaga person
is someone in respect of whom directions may berginder
any of paragraphs 8 to 10A or 12 to 14, that pemsay be
detained under the authority of an immigration a#fi pending

(a) a decision whether or not to give such direxjo

(b) his removal in pursuance of such directions."
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“21 (1) So long as a person is at large in tha@ddnKingdom
by virtue of this paragraph, he shall be subjectstah
restrictions as to residence, as to his employroentcupation
and as to reporting to the police or an immigratodficer as
may from time to time be notified to him in writingy an
immigration officer.

(2) A person liable to detention or detained urpragraph
16 above may, under the written authority of an igration
officer, be temporarily admitted to the United Kdtmgn without
being detained or released from detention; but shigll not
prejudice a later exercise of the power to detam™

Judicial uncertainty as to the meaning of the wgpdnding” in para 16(2) of
Schedule 2 was resolved by the House of L&dKhadir) v Secretary of State for the
Home Department [2006] UKHL 39,
http://www.bailii.org/uk/cases/UKHL/2005/39.htfa006] 1 AC 207. The claimant in
that case was an Iragi Kurd whose claim for asyls refused by the Secretary of
State and whose appeal was dismissed by an adjmdinaAugust 2001. Following
the dismissal of the appeal his solicitors had ddke Secretary of State to grant him
exceptional leave to enter (the concept that wataced by the 2003 policies on
Humanitarian Protection and Discretionary Leavé). May 2002 the Secretary of
State refused to do so, on the grounds that arsate for Iraqi Kurds to return to the
autonomous region of Iraq was still being invedgda and he kept the claimant on
temporary admission which was periodically extend€de claimant applied for
judicial review.

Crane J concluded that the claimant's temporaryissiiom was no longer lawful,
because he could no longer be detained since rémws not “pending”. He
therefore allowed the application. This courtrafiéd the reasoning of the judge, but
applied s 67 of the Nationality, Immigration andyAsn Act 2002, which had been
enacted since the judge’s decision. This section these terms:

“67(1) This section applies to the constructioragdrovision
which -

(a) does not confer power to detain a person, but

(b) refers (in any terms) to a person who is liaiole
detention under a provision of the Immigration Acts

(2) The reference shall be taken to include aqgmeisthe
only reason why he cannot be detained under thagioa is
that —

(@) he cannot presently be removed from the United
Kingdom, because of a legal impediment connected
with the United Kingdom's obligations under an
international agreement,



(b) practical difficulties are impeding or delayitige
making of arrangements for his removal from the
United Kingdom, or

(c) practical difficulties, or demands on admirasire
resources, are impeding or delaying the taking of a
decision in respect of him.

(3) This section shall be treated as always hawnhag
effect.”

39. The House of Lords dismissed the claimant’s appaél for different reasons. The
main speech was given by Lord Brown of Eaton-uridieywood, who said:

"31. For my part | have no doubt that Mance LJ wght to
recognise a distinction between the circumstanoeshich a
person is potentially liable to detention (and gaaperly be
temporarily admitted) and the circumstances in Wwhtbe
power to detain can in any particular case propdréy
exercised. It surely goes without saying that tbeger the
delay in effecting someone's removal the more aiftiwill it

be to justify his continued detention meanwhilet Buat is by
no means to say that he does not remain 'liabldetention’.
What | cannot see is how the fact that someone been
temporarily admitted rather than detained can b s$a
lengthen the period properly to be regarded asdipgn.. his
removal'.

32. The true position in my judgment is this. 'Hagtin
paragraph 16 means no more than 'until'. The werbdeing
used as a preposition, not as an adjective. Paladt@ does
not say that the removal must be 'pending’, giglthat it must
be 'impending’. So long as the Secretary of Sateins intent
upon removing the person and there is some prospect
achieving this, paragraph 16 authorises detentieanwhile.
Plainly it may become unreasonable actually to idethe
person pending a long delayed removal (i.e. througtihe
whole period until removal is finally achieved). tBihat does
not mean that the power has lapsed. He remairde'lito
detention' and the ameliorating possibility of hémporary
admission in lieu of detention arises under paratyezl.

33. To my mind thédardial Singhline of cases says everything
about the exercise of the power to detain (whepgntg it can
be exercised and when it cannot); nothing abougxistence.
True it is that inTan Te Lan{1997] AC 97 the Privy Council
concluded that the power itself had ceased to.eBigtthat was
because there was simply no possibility of the Naetese
Government accepting the applicants' repatriatigdnwas
effectively conceded that removal in that case wadonger
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achievable. Once that prospect had gone, detectaid no
longer be said to be '‘pending removal'."

Lord Brown then considered and rejected a subnmdsiat the Secretary of State had
failed to give proper reasons for refusing ExcemloLeave to Enter (“‘ELE”). He
said (at para 35):

"ELE means what it says: it is exceptional. TherSecy of
State's discretion is a very wide one and it igllyasurprising
that he found nothing exceptional about this caserwhe
refused to grant ELE a mere 18 months after theslepy's
unlawful entry into this country. Nor should thectfahat the
appellant has now been here for a further five yy@mcasion
any particular optimism for the future: by sect®nParliament
has manifested its clear intention that even thasmiting
removal on a long-term basis should ordinarily daisder the
temporary admission regime."

Khadir was an entirely different case from the presét.Khadir had no entitlement

to be in this country, and no ruling in his favaarthe effect that his Article 3 rights

would be violated if he were to be sent back toclhisntry of origin. The autonomous
region of Iraq was a safe place for him, and thg oratter that delayed his departure
was the difficulty faced by the authorities in da@ng a safe route by which he might
return there. The Discretionary Leave APIs botitesin terms that Discretionary
Leave is not to be granted on the basis that tiserfer the time being, no practical

way of removing a person, e.g. an absence of routethese circumstances Mr
Khadir fell fairly and squarely within the languagepara 16(2) of Schedule 2 to the
1971 Act. He was a person liable to be detainettipg his removal. He thus

qualified for temporary admission and no more.

Mr Robert Jay QC, who appeared for the Secretarytate, valiantly sought to

identify a route by which the present respondenightrbe similarly caught by the

provisions of para 16(1): he disavowed any intentmrely on para 16(2). He could
only do so if each of them could properly be idéedi as “a person who may be
required to submit to examination under paragrdpbf2he schedule. He accepted
that the examination which had led up to the JUd@82efusal to grant leave to enter
had long since ended. He relied instead on p&pvdfich provides that:

“2(3) A person, on being examined under this paalg by an
immigration officer ... may be required in writing hym to
submit to further examination...”

He will not, however, be a person who may be reglito submit to further
examination unless and until a notice in writinggigen to him requiring him so to
submit. This might occur, for instance, if therasasome change in circumstances
into which it was considered expedient to conduttirther examination. It would be
very far-fetched, however, to regard everyone wa® dn entitlement to discretionary
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leave as beingpso factoa person who may be required to submit to further
examination, even when no change of circumstaneessimvquestion. Such a person
could hardly be detained pending his examinatiorerwino examination was in
prospect.

In these circumstances the judge was right to ti@dit was not open to the Secretary
of State to determine, without obtaining the neagsauthority from Parliament, that

someone in the position of the respondents coulddpt or placed on temporary

admission. Parliament created that status (bywsiommeone who has in fact entered
this country is deemed not to have entered: sdead the 1971 Act) for those persons
identified in para 21(1) of the schedule. For teasons we have given they do not
include persons in the position of the respondents.

That the statutory scheme of immigration controktptated that someone who
successfully maintained that their removal wouldstidute a violation of their ECHR
rights should be entitled to leave to enter, foweweer limited a period, became
apparent from the clear submissions addressecttootlrt by Mr Rabinder Singh QC,
who appeared for the respondents. In short, thenes of his argument is that those
who do not have the “right of abode” here must iobtkeave” in order to enter the
country (see 1971 Act, s 3(1)). Asylum and humghts applicants (like everyone
else who does not possess the right of abode) uwgct to the same statutory
controls on entry. This is reflected by the tewhshe 2001 Order (see paragraph 22
above) which provides that both categories of @ppli may be granted “leave to
enter”, even if in the latter case all they may énastablished is that they cannot
lawfully be removed without an infringement of thEICHR rights.

Mr. Singh pointed out that, where such applicanesrafused leave to enter, they have
a right of appeal. If their appeal succeeds, gfuas or human rights grounds, they
are entitled to leave to enter and to remain haréhe latter case, until they can be
safely returned without violation of their ECHR hitg. This status cannot be taken
away from them by the Secretary of State conferoimghem a new status which does
not in this manifestation form any part of the staty scheme. We accept Mr.

Singh’s submission.

Nothing in this judgment should be interpreted asaning that it would not be open
to Parliament to confer power on the SecretarytateSto introduce a regime similar
to the regime he sought to introduce through thgust 2005 Discretionary Leave
API (so long as the arbitrary elements of it ammaeed). If it is considered that a
person (or a group of persons) has by his condisgntitted himself to any
discretionary leave at all, then it would be openParliament, if it thought fit, to
create a new statutory category to accommodate hirhe present twilight zone
occupied by persons entitled to temporary admisgias not designed for him. The
only effect of the present judgment is that it vieeyond the powers of the Secretary
of State to introduce this new category of “perstmsporarily admitted” of his own
motion without Parliamentary sanction.
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Because we have reached this clear conclusianuitmecessary to consider Mr. Jay’s
submissions in any detail, because they all revoireund the legality of
arrangements whereby the Secretary of State magrgenithe category of the
“temporarily admitted” without Parliamentary saocti A new API in January 2006,
which conferred a status of temporary admissioressilthe Secretary of State
considered that Discretionary Leave was appropras® suffered from the defect
that reliance was placed on the same recoursemaptirary admission” for a purpose
never prescribed by Parliament. The August 2005, Add the Judge held,
undoubtedly possessed many of the defects idashtiyeLord Bingham in his speech
in Gillan. The draftsmen of any new API will need to take daravoid these defects.

Our conclusion is supported by the fact that ih@ easy to understand how the
Secretary of State, having once granted discratydeave, as he did in this case for a
six-month period following the judge’s order, coulien change the respondent’s
status to one of “temporary admission” especiallthie light of the provisions of s 3C

of the 1971 Act. That section provides that a kb leave may be extended if the
application for an extension is made before theerirperiod of leave has expired.
The period of extension would then continue urttié tapplication is decided (or

withdrawn) and while any appeal against the degigastill pending.

For these reasons we dismiss this appeal. We coohthe judge for an impeccable
judgment. The history of this case through the uréh courts, the immigration
appellate authority, and back into the civil colrés attracted a degree of opprobrium
for those carrying out judicial functions. Judgesl adjudicators have to apply the
law as they find it, and not as they might wistoibe. In his judgment in the Criminal
Division of the court in this caseR (v Safi (Ali Ahmed2003] EWCA Crim 1809 at
[26]; [2004 1 Cr App R 157) Longmore LJ observeakth

“In 1999 this Court, for the fourth time in five s
emphasized the urgent need for legislation to deduress with
precision.”

So far as the powers of the Home Secretary areecoed, the challenges created by
the respondents’ presence in this country have bpearent ever since they landed
here over six years ago. There has been amplefdintee Home Secretary to obtain
appropriate Parliamentary authority, if he wishedbe clothed with the powers he
gave to himself without parliamentary sanction e tAugust 2005 Asylum Policy
Instructions.



