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Head Note (Summary of Summary)

Cassation complaint of the applicant against the judgment of the Regional
Court in Brno which approved the dismissal of her application for
international protection on grounds that her fear was not well-founded and
that an internal protection alternative existed in her case.

Case Summary (150-500)

E. M. is a Congolese national who based her application for international
protection on the fear of maltreatment by militias (belonging to the
opposition) due to her husband’s political activities (her husband died due to
his engagement in politics) and her ethnic origin. She belongs to the ethnic
group Hema, which is allegedly suffering serious hardship from another
ethnic group, the Lendu.

Facts

The MOI rejected the application for international protection on 29
November 2006 on the grounds that the fear of the applicant was not well-
founded and had no corroboration in the COIL. The Mol found the statement
that the applicant’s husband was killed due to his engagement in politics to
be not credible. With reference to the COI, the Mol concluded that her fear
due to her ethnic origin was not well-founded either and that the applicant
could have relocated to another safe place within the country.

The Regional Court in Brno upheld the decision of the Mol with its judgment
of 28 June 2007.

Therefore, the applicant lodged a cassation complaint with the Supreme
Administrative Court (SAC).

Decision & Reasoning

The SAC held that the defendant appraised the COI in a non-objective
manner and therefore her conclusion is not supported by the documents
gathered in the file.

Furthermore, the SAC pointed out that the assessment of the internal
protection alternative must be performed in accordance with Article 8 of the
Qualification Directive and stipulated the following criteria:

“when evaluating the possibility of an internal protection alternative,
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primarily, the availability of internal protection must be addressed; the
internal protection must not merely be either factually (e.g. an old man who
has lived all his life in one village can hardly be asked to move to a totally
alien environment hundreds of miles away if, in the country of origin, the
security situation is unstable and the country is torn by armed confiicts) or
legally theoretical. The way to the site of internal protection should not be
barred by the conditions in the country of origin (an individual seeking
internal protection must not be exposed to undue risk). Furthermore, the
effectiveness of an internal protection alternative must be assessed; namely,
whether the applicant for international protection would be able to escape
the perpetrators of persecution in such a way as to preclude the risk of
renewed persecution; moreover, the position of the applicant after the
relocation must meet certain minimum standards in terms of fundamental
human rights which must be ensured for the applicant and the applicant’s
social and economic status must not be exposed to extreme deterioration,;
however, some discomfort is acceptable. It is, therefore, necessary to
consider the safety of the applicant, respect for fundamental human rights in
the view of internal protection, her personal circumstances, family ties and
economic circumstances. To sum up, when considering the internal
protection alternative, it is necessary to evaluate a number of criteria,
especially feasibility, appropriateness, meaningfulness and reasonableness of
the solution.”

“pfi hodnoceni moZnosti vnitfni ochrany je treba se zabyvat predevsim
dostupnosti vnitfni ochrany, kdy vnitrni ochrana nesmi byt at’ uZ fakticky (Ize
stéZi poZadovat po starém cloveku, ktery cely Zivot Zil v jedné vesnici, aby se
v zemi pivodu s nestabilni situaci zmitané ozbrojenymi konfiikty presunul do
naprosto ciziho prostred/ vzdaleném stovky kilometrd), ¢i pravné pouze
teoretickd. Cestu za vnitfni ochranou nesmi vylucovat pomeéry panujici v zemi
plvodu (osoba hledajici vnitfni ochranu nesmi byt vystavena nepfimérenému
riziku). Dale je potfeba hodnotit ucinnost vnitfni ochrany, tedy zda se
Zadateli o udéleni mezindgrodni ochrany podari pivodcdm prondsledovani
definitivné  uniknout takovym zpidsobem, aby bylo vylouceno riziko
opétovného prondsledovéni a postaven/ Zadatele i po jeho presunu musi
splriovat urcité minimalni standardy z pohledu zakiadnich lidskych prév, kterd
musi byt pro stéZovatele zajisténa a rovnéZ nesmi dojit k extrémnimu
zhorsen/ jeho socidlniho a ekonomického postaveni, pricemz urcité nepohod/i
Je akceptovatelné. Je tedy treba zvaZit bezpecnost Zadatele, respektovani
zakladnich lidskych prav v misté vnitini ochrany, jeho osobni situaci, rodinné
vazby a také ekonomické pomeéry. Lze shrnout Ze pfi posuzovani moznosti
vnitrni ochrany je nezbytné zhodnotit celou radu kritérii, predevsim reainost,
prfimérfenost, rozumnost a smyslupinost tohoto reseni.”

The SAC further referred to the case of the European Court for Human
Rights Salah Sheekh 11 January 2007 (application No. 1948/04), the case of
the House of Lord Januzi Hamid and others v. Secretary of State for the
Home Department of 15 February 2006 and the UNHCR Guidelines on
international protection: “Internal Flight or Relocation Alternative” within the
Context of Article 1A(2) of the 1951 Convention and/or 1967 Protocol
relating to the Status of Refugees of 23 July 2003. The SAC extensively
quoted from the UNHCR Guidelines, especially points 7 II a) and 28-30.
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The SAC continued “/t is necessary to conduct an analysis of reasonableness
and relevance of the internal protection alternative. Moreover, the internal
protection for the individual must be practically accessible, durable and must
be provided by the authorities exercising full control over the territory. It is
inappropriate to find that the internal protection will be provided by a local
clan or militia where they are not the recognised authority in that territory by
the government of the country of origin."”

“[...] je treba proveést analyzu rozumnosti a analyzu relevance vnitfni ochrany
a dodava, Ze vnitini ochrana musi byt pro jednotlivce prakticky dosaZiteina,
trvald, efektivni a musi byt poskytovana ze strany uradd, které maji danou
oblast pevné pod kontrolou.Za vnitfni ochranu nelze povaZovat ochranu ze
strany mistniho klanu nebo milice, které nejsou uznany ze strany viddy
(Uradj) zemée pdvodu.”

In the instant case neither the Mol nor the Regional Court took into account
the fact that the applicant was a lonely woman (the position of women in the
Democratic Republic of Congo is, moreover, very problematic because
women are culturally and legally discriminated against, raped and forced into
marriages). This fact, in conjunction with the overall situation in the country
of origin (fighting between armed militias, the government's inability to
ensure respect for human rights and order throughout the country, the
inability of the civilian population to move freely due to illegal checkpoints,
etc.) and with the fact that the applicant was wife to a prominent political
leader representing interests of their ethnic groups, virtually eliminates the
possibility of internal protection.

Outcome The SAC quashed the judgment of the Regional Court in Brno and referred
the matter back for further proceedings.
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