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ORDERS

(1) A writ of certiorari issue directed to the secomdpondent quashing
the decision of the second respondent dated 29Nloee2005.

(2) A writ of mandamus issue directed to the seconpardent, requiring
the second respondent to determine according téHevapplication for
review of the decision of the delegate of the fimsspondent dated
20 June 2002.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG 54 of 2006

A125 of 2003
Applicant

And

MINISTER FOR IMMIGRATION & MULTICULTURAL AFFAIRS
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

Introduction

1. By an amended application dated 31 October 2006filedin court on
9 November 2006, the applicant seeks review of dheision of the
Refugee Review Tribunal (“Tribunal”) dated 29 Noumn 2005 which
affrmed an earlier decision of the delegate of thknister for
Immigration and Multicultural Affairs (“Minister”)dated 20 June 2002
refusing the applicant’s application for a protentvisa.

2. Section 91XMigration Act 1958(Cth) (“Act”) provides that the Court
must not publish the applicant’s name.
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Background facts

3. The Tribunal described the applicant as follows:

In his application for protection visa the applidastates that he was
born in [A] Nepal in 1966. He indicates that heavelled to
Australia using a passport in his own name issueA] in 2001.
He states that he is Brahmin Hindu. He states beatvas married
in [B] in 1994 and that his wife and son (born i896) reside in
Nepal. He states that he was self employed as Cpal/teacher/
owner” in a school prior to coming to Australia. eHndicates that
he obtained a Bachelor of Arts in Nepal in 1991e iHdicates that
he lived at the same address in [A] Nepal from 10801 September
2001. (Court Book (“CB”) pages 118-119)

4, The applicant’s claims are set out on page 13 efTihbunal’s decision
(CB 127). In summary, he claims to have been peted in Nepal and
fears further persecution from Maoists and others:

a) because of his political opinion — his membersHiphe Nepalese
National Democracy Party;

b) because of his membership of a particular socialgrand his
imputed political opinion — teachers/principalsimfdrivate schools
in Nepal; and

c) because of his religion — as a Christian evangelist

5. The applicant arrived in Australia on 26 Septenitt#1 (CB 12).

The Tribunal’s decision and reasons

6. After discussing the claims made by the applicawk the evidence before
it, the Tribunal found it was not satisfied thag tapplicant is a person to
whom Australia has protection obligations under theited Nations
Convention relating to the Status of Refugees 188tnded by the
Protocol relating to the Status of Refugees 19&7onvention”). In its
view:
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. there is no plausible evidence before [the Trdunhat the
applicant has suffered persecution in his countgcause of his
political opinion, his imputed political opinionjshmembership of a
particular social group, his religion or for any lmtr Convention
reason. Nor, in the Tribunal's view does the evaerstablish that
there is a real chance that the applicant will sufbersecution for a
Convention reason either now or in the reasonatgdeeable future
if he returns to his country. (CB 130-131).

7. The Tribunal:

a) did not accept that the applicant left Nepal aratdeo return there
because he is a Christian who is involved in evbstge activities.
It did not consider that the evidence before it pguted the
conclusion that the applicant was persecuted becaiubis religion
prior to his coming to Australia or that the eviderestablished that
the applicant would be persecuted because of hggare were he to
return to Nepal; and it

b) did not accept that the applicant suffered harmmfrivlaoists or
anyone else in Nepal because of his political @pinhis imputed
political opinion or because he was a member oardiqular social
group. In this regard the Tribunal did not accept:

() that the applicant was attacked by Maoists in Aug081;

(i) that there have been threats to close down hisosatrodo
damage to it unless donations are given to thelpewipo were
threatening the applicant;

(i) that the applicant and/or his wife have had to ndations to
Maoists to prevent his school being closed or dadag

(iv) that the applicant moved to Kathmandu in August 1200
avoid the Mauoists (and thus did not stay at his éenamtil
leaving for Australia); and

(v) that the applicant’s wife had to make a donatioMtmists in
January 2005 and that afterwards Nepalese Armycialfi
raided his house and the school.
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8. Of particular significance to these proceedings is:

a) the Tribunal’s finding that until he left Nepal Beptember 2001 the
applicant lived at his family’'s home and ran hisibess; and

b) its non-acceptance of the applicant’s allegatioat the went to
Kathmandu in August 2001 to avoid harm he fearedoate. The
Tribunal found this claim to be an invention toissshe claim for
protection. (CB 128).

9. At CB 130 the Tribunal relied on its assessmenttlad applicant’s
credibility when rejecting the reliability of ceitadocuments proffered by
the applicant to the Tribunal in support of his laggtion:

In the circumstances of this case, where the Tabdinds that the
applicant has not always been honest in his eviednefore the
Tribunal, it does not consider that the various wilments produced
by the applicant [from] Nepal to support his claimse reliable

evidence of the facts in those documents.

Proceedings in this Court

10. The sole ground for review of the Tribunal's demisiset out in the
amended application is that the Tribunal's decisisninfected with
jurisdictional error by reason of a failure by thebunal to comply with
the requirements of s.424A of the Act. The paléiziof that ground are:

a) The Tribunal failed to disclose to the applicantwnting, that the
entry in his “Form C” to the effect that he stayedchis home in [B],
until he left Nepal, was a part of the reason fdfirming the
decision under review.

b) The Tribunal failed to ensure, as far as was readbnpracticable,
that the applicant understood why that informatieas relevant to
the review.

11. The “Form C” is the applicant’s application for sofection visa dated
8 October 2001 and reproduced at pages 10 to gied@ourt Book.

12. Section 424A provides:
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(1) Subject to subsection (3), the Tribunal must:

(@) give to the applicant, in the way that the Tnhl
considers appropriate in the circumstances, patéica of
any information that the Tribunal considers woulkl the
reason, or a part of the reason, for affirming thecision
that is under review; and

(b) ensure, as far as is reasonably practicableat tibthe
applicant understands why it is relevant to theigey
and

(c) invite the applicant to comment on it.

(2)
(3)  This section does not apply to information:

(@) that is not specifically about the applicant another
person and is just about a class of persons of hwihe
applicant or other person is a member; or

(b) that the applicant gave for the purpose ofdpelication;
or

(c) thatis non-disclosable information.

13. The applicant’s case is encapsulated in three pgvhg of the written
submissions filed on his behalf:

10. This case raises a short point as to s424Aefigration Act
1958.

11.  The Tribunal concluded that the applicant sthgehis family
home in [B] until September 2001, contrary to thaira ...
that the applicant fled to Kathmandu in August ladttyear.
The Tribunals conclusion that he stayed in [B] iunt
September, first recorded at CB 128.8, was usepain to
rebut the claim that the applicant had been subjedhreats,
and attacked by Maoists in August 2001 (see CB3IR9- ).
That was in turn part of the reason for affirmirigetdecision
under review.

12. As the Tribunal indicates from page 9 of themscript, the
conclusion that the applicant stayed in [B] unté@@ember
2001 originally derives from the applicants “Forng”,
specifically at CB 13. The applicant submits thaiatt
information should have been disclosed to the appti in
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writing, and its relevance explained to him, punsudo
s.424AMigration Act. The Tribunal committed jurisdictional
error by failing to follow the requirements of thesdction.

14. In response, the Minister’s submission states:

1. The only point taken in the Amended Applicatoncerns
whether the Tribunal breached s.424A(1) of Migration Act
1958 (the Act) when it relied upon information that the
Applicant “continued to live in the family home WNepal ...
until he left to come to Australia”. CB 129.9 ...

2. This information falls within s.424A(3)(b) aswhs given at
the hearing: see pp.9-10 of the transcript, coniignthe
Tribunal's account at CB 123.3. Para 12 of the Aqyoht
Submissions states that the information “originatigrives”
from the Applicant’s protection visa application @B 13.5,
but this does not affect the operation of s.424@{3)As the
information at CB 13.5 was both adopted and expdng®n
at the Tribunal hearing by the Applicant it plairfglls within
S.424A(3)(b):SZHFC v MIMA [2006] FCA 1359 (Allsop J)
at [24].

15. The Tribunal’s finding that the applicant continuedlive at his family
home prior to departing for Australia, and did rex, claimed, escape to
Kathmandu for a period before his departure fortralis, was part of the
basis for its conclusion that the applicant had suffered harm from
Maoists in Nepal (CB 129). The fact that the altegscape to Kathmandu
was not mentioned in the protection visa applicafmrm was also part of
the basis for the Tribunal affirming the delegatdiscision in that it
contributed to the Tribunal’s negative view of #ygplicant’s truthfulness.

16. At the hearing before the Tribunal, there was mibi@n one occasion
when the applicant’s address or residence in Ne@a the subject of
guestioning and evidence. The transcript of theihgdoefore the Tribunal
makes it clear that the Presiding Member put toagglicant the address
details contained in the protection visa applicafiorm and the applicant
responded, at some points by agreeing with theildetatained in the
form (to the effect that he was living with his féyrup to departure) and

A125 of 2003 v Minister for Immigration & Anor [26) FMCA 250 Reasons for Judgment: Page 6



at other points by stating that prior to leavingolliehe had been living in
Kathmandu.

17. The following passages appear in the transcrighefTribunal hearing at
which the applicant was speaking through an inetepr

Q

> O »0 » O PO » O PO > O »

Do you remember when you made, a long time ago,application
to the Department of Immigration — your applicatidor a
protection visa?”

Yes, | do.

It's like these sorts of forms. They look kikat with your photo on
them. Do you remember those forms?
Yes, | do.

Now, who prepared these forms?
My migration agent.

And did you sign them; is that your signature tbem, do you
remember?
Yes.

And did you read them before you signed them?
No, no, | didn't.

You didn’'t read them? Did anyone read them kacigou in your
language?
No.

Why did you sign them if you didn’t know whas wathem?
It is the matter of trust.

When you say the migration agent prepared tiinenw, did he get the
information to put in the documents?
He asked to write the story about me and | git@him.

And what about all the other details — where Yigad, your visa
application, the languages you spoke — what abduhase details;
did you give those to him?

Yes.
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Q As far as you know, were there any other detailgur application
form that the agent put in that you didn’t tell hanout?
We just sat together. There were some questierssked me and
there was some he wrote by himself.

| didn’t get that. He asked questions?
Yes, there were some questions he asked meeredihs some that
he wrote himself.

>0

So some of it is made up by the agent and yoii Koeow; is that
what you are saying?
Yes, that's what | meant.

Well, it's not true?
Why?

Are you saying he made it up and it's untrueher— what do you
mean by “he made it up™?

| came to realize later that there were somegkithat he had
written by himself.

> O PO » O

And what were they, do you know?
Among them one was regarding the religion.

Any others?
Among them there’s some tick mark.

Some what?
Tick mark, where there are some tick marks.

>0 PO PO

Q. The general information about your persecutioftie] application,
is that based on things you told him or not?

A. Yes,itis.

Q. Just before you came to Australia, which was halevago now,

A

where were you living, Mr [A125 of 2003]?
| used to live in [B].
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Q. Going back to the application again that we haws been talking
about, it says from 1990 till September 2001 yoreviging in [B]
Nepal; is that correct?

A. Yes,itis.

Q. And so right up until the time you left Nepali yeere living — that’s
the family home, is it?

A. Yes.

Q. So that's where you were living right up untdu left; is that
correct?

A. No, | used to not live there.

Q. This form, which you have just agreed is correetys you were
living at that address from January 1990 till Sepkeer 2001, okay?

A. | don’t know about the exact date. It is theth@audible). Maybe
it was July, August — maybe August.

Q. [l will ask you again. Where were you livingtjaefore you came to
Australia?

A. lusedto live in [B].

Q. What was your address?

A. (Not interpreted)

Q. So that is the address in the applicationrfdhat | have just read
you out?

A. Yeah.

Q. So just before you came to Australia you Wieneg at the address
which is noted in your application --

Yep.

Q. What caused you to actually leave in Septembaitvat happened?
Did something happen in September to cause yaate?

A. It was not September, it was during August tizgipened to me.

Q. What happened?

A. They came to the school and attacked me.
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Q. What happened to you?

A. lran after that.

Q. How did you get away?

A It was like this seat which I'm sitting, and thevas a window at the
back of the chair, and then | ran from the window.

Q. Was this the attack that you say is reportethese documents? |
think there’s an article in here, in these docurms@nt

A. Yes, that was the incident.

Q. But after that you still managed to — you weti# kving at your
home?

A. No.

Q. Well, you told me earlier that you were.

A. No, | did not live there in the home.

Q. I'msorry, but you didn't live at your home tfren

A. No.

Q. Butyou told me earlier that you were livingyaur home just before
you came to Australia.

A. | have already told earlier that after that ideint | left my home.

Q. You didn't tell me this morning?

A. | already told you earlier that before comingd¢ left the school.

Q. Sir, this morning | asked you where you wermdj\just before you
came to Australia. We spent a bit of time on it.

A. 1 was about (inaudible) as well. | left in Smpber.

Q. Where did you go?

A. | broke the glass at the back of my chair.

Q. Are you telling me that after that incident wilie glass you left the
family home to live somewhere else; is that whatgre saying?

A. Yes, | left my family home.

Q. Where did you go; where did you go to live?

A. | wentto Katmandu.
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When did you go to Katmandu? Can you translbgd for him,
please: when did you go to Katmandu?
| went to Katmandu the same night | was attacked

What night was that? Just from your memory, whien was that;
when were you attacked?
August 18, 2001.

Where did you live in Katmandu?
| was living with my friend’s place.

And where was your friend’s place?
| used to live in Dhapasi.

How do you spell that?
D-h-a-p-a-s-i.

O PO PO PO P O P O

Is today the first time you've told anyone tlyati were living in
Katmandu from August 18, or around that time, umitlu left
Australia; is today the first time you have toldremne about that?
Yes, I've told some people.

>

Q. Have you told your adviser?
A. No, | have not.

18. The applicant’s case is that the information threg &pplicant was still
living at the family home until his departure andigh was a reason relied
upon by the Tribunal when affirming the delegatigision, was sourced
from the protection visa application form. The lggnt contends that, to
the extent that this information was canvassedhénedvidence before the
Tribunal, this did not amount to the sort of adoptof that information
which would bring it within s.424A(3)(b) of the AcfThe Minister’s
position is that to ask whether the information haen adopted is to ask
the wrong question. The Minister says that the ge@stion is whether
the information was provided to the Tribunal durthg hearing by means
of the evidence given at that hearing, rather thgnmeans of the
protection visa application form.

19. There is also a further issue, that being whetherTribunal’s reliance on
the information that the alleged escape to Kathmamds mentioned for
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the first time at a Tribunal hearing, and, by irogtion, had been omitted
from the protection visa application form, also amt®d to a possible
breach of s.424A.

Information — the applicant stayed at home until hdeft for Australia

20. In this matter, it is clear that the Tribunal hatied, when arriving at its
decision, on information concerning the applicard'sidence immediately
before his departure from Nepal which is found he forotection visa
application form. The issue which this poses fetednination is whether
the applicant’s oral evidence at the Tribunal hepamounted to a giving
of the same information to the Tribunal in a wayiskhbrought the
information within the scope of s.424A(3)(b). Thensequence of a
negative answer to this question will be that thbunal’s decision will be
affected with jurisdictional error requiring it b set aside.

21. Based on the transcript extracts quoted aboveappécant did not adopt
the contents of the protection visa applicatiomforegarding where he
was living, in the way in whictsZBMI did as described by Moore J in
SZEEU v Minister for Immigration and Multiculturand Indigenous
Affairs (2006) 150 FCR 214 at 224 [17]. That is to say, he dit giee
evidence to the Tribunal that he had read the deatiprior to signing it
and that its contents were true and correct. Heweawen if the applicant
had, this would not be sufficient to transform thirmation contained in
the protection visa application form into infornmatiwhich the applicant
gave to the Tribunal as comprehended by s.424A(JEEEUper Moore J
at 225 [20] and Weinberg J at 252 [157].

22. However, the fact that the information was not digplby adoption of the
form does not conclude the matter. Rather, | thing answer to the
argument about this information lies in considenmgether the evidence
at the hearing was of a nature which made the nmition given there
separate information falling, in its own right, @ndthe exception in
s.424A(3)(b). Indeed the Minister submitted thahformation contained
in material not given by the applicant to the Trialprior to a hearing for
the purposes of the application is, at the Tribuimehring, subject to
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sufficient examination or questioning, then thepmses can be taken to
be a giving of the information within the meanirfigsat24A(3)(b).

23. This approach is seen in Kenny J's judgmenS#ZDPY v Minister for
Immigration and Multicultural and Indigenous Affaf2006] FCA 627 at
[35]:

It is clear that the appellant specifically provai¢he Tribunal with
his educational details. | reject the appellantsbmission that the
information does not fall within s.424A(3)(b) besaut was given in
response to questions in the nature of ‘cross-ematitn’. The
Tribunal’s questions were specific and arose, naltyrenough, from
the appellant’s visa application. The appellant galirect answers.
The relevant information was simple and could bsilgagiven in
response to such questions. Furttf@&EEU provides support for the
proposition that where an applicant affirms a sfiediact before the
Tribunal that information will be covered by the ckision in
s.424A(3)(b). At [91] Moore J, with whom WeinbergtJ173] and
Allsop J at [264] agreed on this issue, said:

“While it appears that the Tribunal originally carte know
that the appellant entered Australia on a businvess from
sources other than the appellant (an inference hwbdaild be
drawn from the way the letter of 4 February 2004 fwvamed)
it is tolerably clear from the Tribunal’s reasohattit discussed
this fact (that the appellant had entered Austmatiaa business
visa) with the appellant and he affirmed he hadusTh was
information comprehended by s.424A(3)(b) even tioligvas
information also derived from an alternative source

Similar reasoning applies in this case. The appellgave the

Tribunal information concerning his educational aedhployment

history at the Tribunal hearing, although the Tnia had reference
to the appellant’s visa application in discussirare aspects of his
history with him.

24. The decision of Allsop J ilSZHFC v Minister for Immigration &
Multicultural & Indigenous Affairs[2006] FCA 1359, in particular his
Honour’'s comments at [24] and [25], is also apfiliealn that case, the
Tribunal had regard to information concerning theleant’s residence in
India which was in the protection visa applicatiddis Honour expressed
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the view that this information had been providedllgrat the Tribunal
hearing saying:

... If the Tribunal, as here put an earlier statementpplication to
the applicant and asks questions about it, it doets seem to me
capable of being denied that the answers giverhésd questions
would be information for the purposes of s.424A4B)(If the
Tribunal then takes that information that is, foant of a better
expression, that raw information or data into aceguothing would
prevent the operation of s.424A(3)(b) ... In otherdspif facts are
given to the Tribunal in answers, they are inforimatfalling within
S.424A(3)(b). That section is not limited to voaered or
unprompted informatiorf24]

25. The significance of their Honours’ comments is tlatresponse to a
guestion by the Tribunal which goes to informatmntained in a prior
document, rather than to an adoption of the egtwéthe document itself,
will amount to information for the purposes of S1A23)(b).

26. A consideration of the relevant portions of thens@ipt of the Tribunal
hearing indicates that the applicant did acknowdetthgit he lived at home
until he left Nepal for Australia although, admittg he contradicts this
elsewhere in his evidence.

27. Here, it is a case that the applicant’s oral evigenontained the same
information as was in his protection visa appleatform. To that extent
he gave to the Tribunal “raw information” which wdlse same as
information in the protection visa application fomamely that he lived at
home until he departed Nepal for Australia. Consetiy s.424A(3)(b)
applies to this information and there has been meadh of s.424A(1) in
respect of it.

Information — the applicant failed to say in his piotection visa application
form what he said in his oral evidence about leaviophis home for Kathmandu
in August 2001

28. The second issue to be determined is whether firmadg the delegate’s
decision, the Tribunal at least impliedly relied the absence from the
protection visa application of any reference to tleparture in August
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29.

30.

31.

2001 which the applicant first described in hisdevice at an earlier
Tribunal hearing.

The passage in question in the Tribunal's decisimm,which further
submissions from the parties were sought, states:

The Tribunal does not accept that the applicanttwerKathmandu
in August 2001 to avoid harm that he feared in &isa [from
Maoists]. He gave evidence to the Tribunal that he first nosed
this at the last Tribunal hearing and the presenbdnal finds that
this claim was invented by the applicant to assist claim for
protection.(CB 128)

As to the question of the disparity between the dpplication form and
the oral evidence, other comments by Allsop JSiEHFC at [24] are
relevant here:

If, however, the importance placed by the Triburm the
information previously given to the Department @hhimay have
been repeated in answers to the Tribunal) is notelpethe facts
disclosed, but arises from the context or circums¢s of it being
given earlier, thers.424A3)(b) may not prevent the requirement of a
notice undes.424A1) and (2). For instance, if the Tribunal says: he
said X + Y at the hearing, but with the aid of a{eer or migration
agent, under no pressure and closer to the eventsnty said X in
his statement, this being a consideration as to ¥l not accepted,
then the fact that at the hearing the applicantesfathat the content
of his earlier statement was true may not prevenvlaligation under
s.424K1) and (2) arising. The information is the knovgedby the
Tribunal of the earlier statement being createdha form it was in
circumstances of having a migration agent, underpressure and
closer to the time of the events.

As Allsop J also said InSZECF v Minister for Immigration &
Multicultural & Indigenous Affairg2005] FCA 1200 at [30]:

To say that there is no information here becausestatement (which
is information) lacked the aspect now being addugedId be to fail

to recognize that the information that is centmalthe reason for the
decision is that the appellant said so much andiece on an earlier
occasion. That is the relevant information.
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32. In SZEEU v Minister for Immigration & Multicultural &ndigenous
Affairs (2006) 150 FCR 214 at 263 [223], his Honour akEd:s

Where there are things such as a prior statementaowisa
application form, the information for the purposwss.424A will be
that a document in that form was provided. Thaornmfation may
have relevance to the Tribunal for all sorts of gems. Such
relevance is not limited to whether the informatieads to a positive
factual finding based on its terms. It may be valdg because it

plays some part (as here) in the conclusion aséottuthfulness of
the applicant.

33. In SZGGT v Minister for Immigration & Multicultural &ndigenous
Affairs [2006] FCA 435, Rares J agreed with the reasoningllsop J in
SZECFandSZEEUsaying at [72]:

The later provision of some material fact to sup@oclaim is often,
if not usually, able to be characterized as an ‘ssion’ from the

initial claim only because the initial claim conges representation,
by implication or inference, that it is itself araplete account. And,
in such a case it will be that latter representativhich, in my

opinion, is ‘information that the Tribunal considgewould be the
reason, or part of the reason, for affirming thecden which is

under review’ within the meaning of s.424A(1)(a).

34. The Minister submitted that what was said by thik €aurt of the Federal
Court inApplicant S301/2003 v Minister for Immigration & Kaultural

Affairs [2006] FCAFC 155 is determinative of this aspect tbe
proceedings.

35. In Applicant S301/20Q3the applicant supported his protection visa
application form with a statutory declaration dated\pril 1997 (“1997
declaration”). His solicitors provided a furtherctiration to the Tribunal
dated 20 May 1998 (“1998 declaration”). The appitcalaimed in the
1998 declaration that he had been the subjectisé fdharges. He had not
made this claim previously. In the appeal to th# €ourt of the Federal
Court, Applicant S301/2003 argued that the Tribisnetjection of his
claim about the charges, because he had not medgdm until the 1998
declaration given to the Tribunal and other reladleduments were only
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36.

37.

38.

39.

provided to the Tribunal on the day before its mgramounted to a
breach of s.424A(1).

Rejecting this argument, the Full Court said imiatjjudgment at [19]:

In the circumstances, the fact that the appellaiedl to make this
allegation at some earlier date is not "informatiowithin the
meaning of s 424A(1). The word "information" doesencompass a
failure to mention a matter to the TribunAAGP (2002) 124 FCR
276at [26]. It was open to the Tribunal to commenttba bare fact
of the lateness of this particular allegation agtpaf its process of
reasoning towards the conclusion it reach@@ommissioner for
Australian Capital Territory Revenue v Alphaone Btgt (1994) 49
FCR 576 at 592), this being a fact of which the dlamt was
equally aware.

By contrast, four weeks later a differently congatl Full Court took a
different view on a similar issue. NBKS v Minister for Immigration &
Multicultural & Indigenous Affaird2006] FCAFC 174 one of the issues
before the Court was whether the Tribunal’s releano the absence from
a psychologist’s report of information (concernihg likely behaviour of
the applicant were he to return to his countryatianality and be put in a
confrontational situation) as evidence that theliappt would not act in a
particular way, was information which attracted424A(1) obligation.

In NBKSthe relevant facts were summarised in the reakonsidgment
of Weinberg J at [12] in the following terms:

Dealing firstly with Dr Nair’s report, it appeardhait an issue arose
at the Tribunal hearing as to how the appellant migeact if

returned to Iran. In particular it was submitted ors behalf that he
might retaliate during a confrontation with Iraniaauthorities. It

was suggested that, if put under pressure, whilegoguestioned, he
would be likely to become agitated to such a degjneé he might
seem threatening to the authorities. It was alsggested that if he
were in a confrontational situation, he would bkely to “express
his views against the regime ..."”. It was submittiedt tthis might
lead to his being imputed with an anti-regime opmi

The Tribunal wrote to the psychologist asking thiéofving question:
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40.

41.

42.

43.

How likely would [NBKSpe to act appropriately (that is, to act with
moderation, in his own best interests) in a stussbr
confrontational situation?

The psychologist responded in general terms anétespaerely of the
applicant’s general psychological condition and dlslity to cope with
stressful situations. It did not address the qaasif how the psychologist
believed the applicant would respond if placed un@eessure by
authorities in his country of nationality, suchtlsough interrogation. The
Tribunal's decision included the following passapg®ted in the reasons
for judgment of Weinberg J at [21]:

“As to whether he might be imputed with a politicgdinion as a
result, it was further argued that, if he were incanfrontational
situation, he would be likely to “express views iaga the
regime ...”.However Dr. Nair’s report of 23 November 2004 does
not state that he might react in this waand, in light of my other
findings about his past political activity, | cartriwe satisfied that he

might.”
(Emphasis added by Weinberg J).

It was held by Weinberg and Allsop JJ that the smais from the
psychologist’'s report was “information” which, whealied on by the
Tribunal, attracted a s.424A obligation.

Weinberg J expressed the following view at [39]:

. There is no reason in principle why an omissiami¢h the
Tribunal views as important, and which is plainlgvarse to the
applicant’s case) should be treated any differentligen it comes to
s.424A, than a positive statement. That is pamidulso when, as
the Tribunal seems to have done here, it treats dimssion as
though it provides implicit support for a positiassertion that is
detrimental to an applicant’s case. It makes nded#hce whether
the omission is to be found in a prior statemerdrofpplicant or, as
in this case, in a statement provided by a thirdya

Allsop J expressed his views in these terms atqnd][75]:

In my respectful view, both his Honour’s approacdid éhe Minister’s
submissions do not deal with how the Tribunal dedtlh the issue.
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44,

45.

As part of its reasons for not being satisfied tiat appellant might
react in a confrontational way upon his return tan, the Tribunal
cited the fact that Dr Nair's report did not statgat he might. This
was not in answer to a proposition that Dr Nairégort did say that.
Rather, it was a statement that the form of Dr NMaieport and its
failure to say that the appellant would behave his tway was of
assistance in concluding that he would not. Thathe absence of
such a statement in Dr Nair's report was taken bg Tribunal as
supportive of the conclusion that he would not lveha that way,
implicitly a relevant proposition as to how the afipnt would
behave upon return to Iran was being extracted ftbenform of Dr
Nair's report. As | said inSZEEU v Minister for Immigration and
Multicultural Affairs and Indigenous Affair€006) 150 FCR 214 at
[221]-[225], care needs to be exercised in applyj@d(iii)] of VAF.
Here, the absence of something in Dr Nair's repsas not merely
taken as a gap, but was implicitly probative of Bair’s view that
there was no such danger. If the form of Dr Naieport (including
what it did not say) did not have this significarfoe the Tribunal
there would have been no point in mentioning it.

In my view, the information which should have b#gensubject of a
letter in compliance with s 424A was that Dr Naadhreported and
did not state that the appellant might react in aywo express his
views against the regime. The letter should haweted out why this
was relevant to the review — that it tended agathst proposition
that he might so behave.

Faced with two decisions of the Full Federal Conhich apparently
arrive at different conclusions on whether reliabgethe Tribunal on an
omission from a document amounts to reliance ofofmation” which

attracts an obligation under s.424A(1) | am bougdHe more recent of
those judgments. Consequently, the omission froen flotection visa
application form of the applicant’'s move to Kathmdann August 2001
will be “information” and will attract an obligatounder s.424A(1) if it
was the reason or part of the reason for the Tabamffirmation of the
delegate’s decision.

Counsel for the Minister submitted that general cemts by the Tribunal
along the lines of “this claim has been raised vepgntly, it wasn't raised
earlier by you and | think if it was true you woutdve raised it earlier”
cannot be said to make the omission from the ptiotewisa application
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47.

48.

49.

form “information”. Counsel also stressed that theotection visa
application form was not explicitly mentioned byetfribunal in the
context of this issue.

Counsel for the Minister is correct that the pratec visa application
form is not referred to in so many words. Howevke reference by the
Tribunal to the applicant having “first mentiondd$ move to Kathmandu
at the first Tribunal hearing involved an unavoidalmplication that
information was omitted from the application fompeotection visa. The
Tribunal’'s conclusion that the version of eventsornted to the first
Tribunal hearing was invented to assist the claampirotection involves
an implication that, had the version of events aded at the first
Tribunal hearing been true, it would have been roaet earlier than it
was. Its omission from the protection visa appi@atorm was, in some
way, significant.

As Allsop J said inSZEEUthe fact that the protection visa application
form was submitted in the form that it was wasvaid because it played
some part in the conclusion as to the truthfulrddke applicant.

Alternatively, to use the formulation of Rares JSBGGT the protection

visa application form contained a representaticat thwas a complete
account whereas, at a later point, this representatas contradicted by a
different version of events which supplied suppletagy detalil.

In this case one item of information on which th&bdinal relied when
reaching its decision was the absence, from thegtion visa application
form, of the applicant’s claim to have left his h®mm August 2001. The
Tribunal relied on the omission to conclude thatewhhe applicant did
state that he left his home for Kathmandu priocdming to Australia, he
was lying. This conclusion was echoed in later cemis by the Tribunal
when rejecting the reliability of documents tendelby the applicant:

In the circumstances of this case, where the Tabd@inds that the
applicant has not always been honest in his eviednefore the
Tribunal, it does not consider that the various wlments produced
by the applicant from Nepal to support his claime aeliable

evidence of the facts in those documents.
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51.

52.

In the Tribunal’s view there is no plausible eviderbefore it that the
applicant has suffered persecution in his countgcause of his
political opinion, his imputed political opinionjshmembership of a
particular social group, his religion or for any lmtr Convention
reason.(CB 130).

The Tribunal's decision relied, at least in parhy @s view of the
applicant’s credibility which was, in turn, affedtdby the dishonesty
perceived by the Tribunal in the different versiasfsevents in August
2001 which had been advanced by the applicant.

The omission from the protection visa applicatiomi of the applicant’s
claim to have left his home in August 2001 was finfation which should
have been dealt with in accordance with s.424AThgre is no evidence
that the Tribunal complied with its obligations @nds.424A(1)

concerning the absence from the protection visdiagn form of a

reference to the August 2001 departure and | fuadl it did not.

The fact that it did not means that the Tribundkgision is affected by
jurisdictional error.

Conclusion

53.

By reason of my conclusion that the decision ofThbunal is affected by
jurisdictional error, it must be set aside and thatter remitted to the
Tribunal to be decided according to law.

| certify that the preceding fifty-three (53) paragaphs are a true copy of the
reasons for judgment of Cameron FM.

Associate: Parisra Thongsiri

Date: 8 March 2007
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