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MRS JUSTICE NICOLA DAVIES: The claimant's original application for judicial

review was lodged on 29 May 2008. The applicasonght to quash the removal
directions of the defendant, dated 22 May 2008gtoove the claimant to Eritrea. At

the time the application was made, the claimant lieeeh detained by the defendant.
Her detention commenced on 22 May 2008, she wasgetl from detention on AIT

bail on 31 July 2008.

The matter now comes before this court in anraieé form and relates to two specific
issues:

i) How long was the claimant unlawfully detainegthe defendant;
i) What is the measure of damages to be awamléaktclaimant for a period of unlawful

detention.

Background

The claimant holds both Ethiopian and Eritreaagports. On 22 September 2004, the
claimant entered the UK using her Ethiopian pagsp8he had a student visa which
was granted by the British Embassy in Addis Abdbthjopia, in February 2004. It
was valid until 13 February 2005. The claimant walssequently granted further leave
to remain as a student from 13 February 2005 t@®8tbber 2007. On 15 October
2007, the claimant was issued with a Eritrean pasdpy the Eritrean Embassy in
London. She subsequently renounced her Ethiopieemship. On 23 October 2007,
the claimant applied for asylum in the UK. On 2Bvidmber 2007, the defendant
served upon the claimant a notice of immigratiooiglen refusing to vary her leave to
remain in the UK, and gave notice of the defendantention to issue directions to
remove her to Eritrea or Ethiopia.

Asylum and Immigration Tribunal Hearing

The claimant appealed against the defendantiside, pursuant to Section 82 of the
Nationality, Immigration and Asylum Act 2002 (Thé&@ Act) on the following
grounds:

i) That she was a refugee entitled to asylum anttuparagraph 334 of the Immigration

Rules her removal would breach the United Kingdashlgyations under the 1951
Geneva Convention relating to the status of refsigee

i) In the alternative, that the defendant's deaisvas not in accordance with the

Immigration Rules or the law, in that she was &dito humanitarian protection under
paragraph 339c of the Immigration Rules in so &they apply, counsel directive
2004/83/ec;

i) That her removal would be unlawful under sext6 of the Human Rights Act 1998 as

being incompatible with the appellant's rights urttie European Convention of
Human Rights.



A hearing was held on 28 January 2008 at théuAswnd Immigration Tribunal (AIT).
As part of the appellant's case the following fagese put before the Tribunal. The
appellant was born in Ethiopia on 4 July 1979. Rether is Ethiopian and her father
Eritrean. Until the age of 11 she lived with heother and father in Assab (the court
notes that Assab was at that time in Ethiopias ihow part of Eritrea). When the
appellant was 11 she moved with her mother to taio She remained there until she
came to the UK as a student in September 2004.appellant is a practising Jehovah's
Witness. The appellant is a well known figure ithi&pia, she was Miss Ethiopia in
2003 and 2004. She has travelled extensively septang Ethiopia in beauty contests
around the world. It was the case on behalf of dlaémant that she could not be
returned to Eritrea because, as a practising Jatowatness, she would be persecuted
by reason of her religion. She also claimed that ®uld not be returned to Ethiopia
because, as she had acquired Eritrean citizensingoywould be considered a traitor by
the Ethiopian authorities. In addition, she sdidttupon her return to Ethiopia, she
would be forced to live a lie in that she wouldweble to continue to use her father's
Eritrean name of Mehari, which she has now adopt8He claimed that the risk she
faced upon her return to Ethiopia would be exadetbdecause as a former Miss
Ethiopia she is a well known figure there.

Ethiopia

It was the uncontroverted evidence before the thihat at the date of the hearing the
appellant possessed an Ethiopian passport whichvalak until 30 March 2011. The
Ethiopian passport held by the claimant at the ddtéhe AIT hearing had been
renewed on 30 March 2006. The passport is in #meenof Jerusalem Ketema Geda, a
name which the claimant confirmed was her motHarsly name which she adopted
in Ethiopia. It was recorded that the passporivatbthat the claimant had travelled
extensively to Germany, Spain, Venezuela, the USdyth Africa, Libya, the UAE,
Ghana and Nigeria, and also to the UK. It appeatdo have been contested that the
extensive travelling was done by the claimant indagpacity as Miss Ethiopia.

At the hearing the defendant conceded thaeifcthimant were found to be a Jehovah's
Witness she could not be returned to Eritrea saféhgmigration Judge Leven found
that the claimant was a Jehovah's Witness anddd oot be returned to Eritrea.

Eritrean passport

The passport was issued to the claimant in @m@enof Jerusalem Teklehimanot
Mehari, the latter being her father's Eritrean nanide passport was issued by the
Eritrean Embassy on 15 October 2007. It was ntitatithis was the day prior to her
asylum claim being lodged. It was the claimard'secthat the only reason for obtaining
her Eritrean passport was because she wished itcheisfather in Eritrea. The case
was rejected by Immigration Judge Leven at the Alfip found that the claimant had
applied for an Eritrean passport, not because sivded to visit her father in Eritrea,
but solely because of her asylum claim. He wasfgat that she was fully aware when
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applying for a Eritrean passport that she would m®table to visit the country as a
practising Jehovah's Witness.

Return to Ethiopia

Immigration Judge Leven considered the quesifaie appellant's return to Ethiopia.
He found that she would not be at risk of reture ttw her being a Jehovah's Witness.
He also found, in respect of the claimant's comenthat she would be identified as
Eritrean due to her adoption of her father's famdyne and by reason of her status as a
former Miss Ethiopia, that there was no substanasther allegation.

Refugee status

The Immigration Judge found that the claimaaggplication did not engage the
Refugee Convention. Specifically he stated:

"The appellant is not out of Ethiopia because sharsf of being
persecuted there by reason of her religion, buberatbecause she
voluntarily and deliberately acquired an Eritreasgport in an effort to
establish her asylum claim in the UK. In such winstances, | find that
the appellant's claim does not engage the Refugeavedtion,

irrespective of her acquisition of Eritrean natilittyeand regardless of her
being deemed to have renounced her Ethiopian raitiprby reason

thereof".

Immigration Judge Leven dismissed the claimagpeal.

On 15 February 2008, the claimant applied émonsideration of Immigration Judge
Leven's determination. On 28 February 2008, Semamigration Judge Latter
declined to make an order for reconsideration. 7Quarch 2008, the claimant renewed
her application for reconsideration to the High @ouOn 16 April 2008, Dobbs J
dismissed the claimant's application for reconsitien.

Judicial review

On 22 May 2008, the defendant decided to rentbeeclaimant from the UK and
detained her. Also on that date, the defendandisettions for the claimant's removal
on 31 May 2008. These directions were set for kahio Eritrea.

On 29 May 2008, the claimant issued the prgseéitial review claim. She challenged
the directions for her removal to Eritrea and #xgality of her detention. On the same
date, Saunders J ordered a stay on the claimantgval to Eritrea. On that date, the
defendant cancelled directions for the claimamtaaval to Eritrea. On 4 June 2008,
the claimant served additional grounds of challen@a 24 June 2008, the defendant
filed an acknowledgement of service and summaryurgte of defence. In the
summary grounds, the defendant acknowledged tleatrémoval directions set for
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Eritrea were erroneous, and noted that this had lmemceded in a letter to the
claimant's solicitors dated 6 June 2008. The dkfehmaintained that the claimant's
detention was lawful.

On 30 July 2008, Walker J granted the clainpaninission to apply for judicial review,
and stayed the proceedings until further order. 208eptember 2008, the claimant
served further amended grounds of challenge, spaityf the claimant sought to
reopen the issue of the legality of her returntimdpia. In written submissions served
21 April 2009, the defendant conceded that direstidated 22 May 2008 for the
claimant's removal to Eritrea were unlawful. Hoeewhe defendant maintained that
the claimant's detention between 29 May 2008 anguBi2008 were lawful.

On 16 June 2009, the matter came before Keritatker QC, sitting as a Judge of the
High Court. The parties agreed that the claim wwdse stayed for a period of 2 months
to enable an agreement to be reached on a figutaneéges for the claimant's unlawful
detention. By agreement, the claim was stayed flurther period. What was clearly
contemplated, both by the court and the defendwea,that the claimant would amend
her claim to deal specifically with the issue oé tlength of the period of unlawful
detention. No amendment was made, however, teare dispute that the matter now
comes before the court on the two issues raispdnagraph 1 above.

Claimant's case

i) The removal directions are unlawful becauseclagnant is a refugee. It is the claimant's

case that:
"To succeed as a refugee, the claimant has to shwell founded fear of
persecution for reasons of race, religion, natibpamembership of a
particular social group or political opinion is eegequisite for refugee
status. The second requirement is that the pessa@ither unable, or
owing to such fear is unwilling, to avail himself the protection of his
nationality or former habitual residence".

i) Even if the claimant is liable to removal, thewer of the Secretary of State to detain was

17.

not exercised reasonably.

At the date of the detention to detain, remawaaild not be effected within a reasonable
time frame. The claimant relied upon the fact #énn at the date of this hearing, no
effort had been made to effect the removal of taemant to Ethiopia. The point was
made that the Home Office has, at all material $simeeen in possession of the
claimant's Ethiopian passport. Further, it wast@otded that return to Ethiopia was not
possible. The suggestion appeared to be thatitheultty related to the fact that the
claimant had dual nationality.

Defendant's case
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The defendant's case was that from 29 May 2[008as open to the defendant to
consider whether to set directions for the clainsar@moval to Ethiopia. Ethiopia was
both a country of which the claimant was a natipaatl a country to which there was
reason to believe she would be admitted. The eairwas born in Ethiopia, she had
lived there all her life prior to entering the UKShe was Miss Ethiopia in 2003 and
2004. She travelled extensively around the waatesenting Ethiopia in her capacity
as Miss Ethiopia. She entered the UK on 27 Seper@db04 using an Ethiopian

passport. Her Ethiopian passport was issued ohNdve&mber 2002. On 30 March

2006, the claimant renewed her Ethiopian passporth@ Ethiopian Embassy in

London. Her Ethiopian passport was therefore vafitll 30 March 2011. Despite the
best efforts of the claimant's solicitors, the Bffian authorities have never confirmed
that the claimant is no longer considered to bEtamopian national.

Between 29 May 2008 and 31 July 2008, the disfienhad every reason to believe that
Ethiopia was a country of which the claimant wastonal, or a country to which she
would be admitted. Accordingly, the defendant veasitled to detain the claimant
between 29 May 2008 and 31 July 2008 pending asidecon whether to direct her
removal to Ethiopia. Further, the claimant's deétenwas compliant with the Hardial
Singh principles. In R v Governor of Durham Priser parte Hardial Singf1984] 1
WLR 704, Woolfe J indicated that the defendantiwgroof detention was subject to the
following limitations:

i) The power could only authorise detention if theividual was being detained pending his

removal;

i) The power of detention was limited to a perigdich was reasonably necessary to enable

deportation to be effected,
a) "Reasonable" period depending on the circumstant
each case.

iii) The defendant should not exercise the poveatetention if it was apparent that

deportation could not be effected within a reastapbriod;

iv) The defendant should act with all reasonakgedition to effect removal within a

20.

reasonable time.

The claimant was detained pending her remo&ile was expressly detained, under
paragraph 16(2)(a) of Schedule 2 of the Immigrathart 1971, from 29 May 2008
pending a decision whether or not to issue remo&ctions. The claimant was
released on bail a day after the permission toyafgpljudicial review was granted. It
was not apparent between 29 May 2008 and 31 Jul§ Bat the claimant's removal
could not be effected within a reasonable periokhe only barrier to her removal
during that time was her judicial review applicatioand she was not granted
permission to proceed with this application un@lRily 2008.
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Findings

i) The claimant isa refugee.

21. There is no merit in this submission. Thisteratvas fully considered by Immigration
Judge Leven who concluded that the claimant wasanmfugee. The view of the
Immigration Judge was subsequently endorsed bys#reor Immigration Judge and
Dobbs J, it was a finding upon which the Secretdr§tate was entitled to rely.

i) The power of the Secretary of State to detain was not exercised reasonably.

22. The basis for the claimant's detention wasosétin notice IS151A in "Notice to a
person liable to removal", dated 22 May 2008, amdhotice IS91R "Reasons for
detention and bail rights", dated 22 May 2008. the first notice the defendant
indicated that he was satisfied that the claimaas \& person in respect of whom
removal directions may be given in accordance attion 10 of the Immigration and
Asylum Act 1999 (The 1999 Act). The relevant pssons of section 10 of the 1999
Act provide as follows:

"10) Removal of certain persons unlawfully in theited Kingdom.

(1) A person who is not a British citizen may tenoved from the
United Kingdom in accordance with directions givgnan Immigration
Officer if (a) having only a limited leave to enter remain, he does not
observe the condition attached to the leave or irsmiaeyond the time
limit by the leave..."

23. The claimant was a person who had remaineueituK beyond the time limited by her
leave and so was liable to removal under sectiofl){®) of the 1999 Act. The
claimant's leave as a student expired on 31 Octdb@r and her appeal rights were
exhausted on 28 April 2008.

24. Further, the defendant sets out, in notice 18] %he claimant's liability to detention. It
states:

"You are therefore a person who is liable to baided under paragraph
16(2) of schedule 2 to the Immigration Act 1971 ¢ieg a decision
whether or not to give removal directions".

25. At the end of notice IS91R, under the headingténtion powers", the following is
noted:

"...(2) for an illegal entrant or a person to whaaction 10 of the
Immigration and Asylum Act applies - paragraph I&chedule 2 to the
1971 Act, or section 62 of the 2002 Act (that is Mational Immigration
and Asylum Act 2002)".

26. Paragraph 16(2) of schedule 2 to the Immignafiot 1971 (The 1971 Act) provides
that:
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"If there are reasonable grounds for suspectingahgerson is someone
in respect of whom directions may be given undgr@mparagraphs 8 to
10(a) or 12 to 14, that person may be detained ruth@eauthority of an
Immigration Officer pending (a) a decision whetha@r not to give
directions; (b) his removal in pursuance of suckdaions".

In respect of directions given under sectio(L (@) of the 1999 Act, section 10(7) of
the 1999 Act provides that:

"In relation to any such directions, paragraphsiiiQ,16 to 18, 21, 22 to
24 of schedule 2 to the 1971 Act...apply as theplyam relation to
directions given under paragraph 8 of that schédule

The effect of the above is that if directioms femoval can be given under section
10(1)(a) of the 1999 Act, paragraph 16 of schedute the 1971 Act applies. In the

claimant's case, directions for removal could beegiunder section 10(1)(a) of the

1999 Act as the claimant had overstayed her leave,so paragraph 16 of schedule 2
to the 1971 Act, which makes a person liable t@wmk&in, applied. The claimant was

accordingly liable to detention.

Paragraph 16(2) of schedule 2 to the 1971 Algt authorises detention pending:

i) A decision whether or not to give removal direns; or
i) Removal in pursuance of such a direction.

30.

31.

32.

The claimant's case is that her detentionamea unlawful after the removal
directions were cancelled on 29 May, because thvaseno prospect of the defendant
being able to issue directions for the claimamttaaval to Ethiopia. The court does not
accept this submission. By reason of the matter©gt in paragraphs 20 above, the
court accepts that the Secretary of State had geason to believe either that the
claimant was a national of Ethiopia or had reasobefieve that she would be admitted
to Ethiopia. It is significant that on five occass, namely 17 December 2007, 21
February 2008, 29 February 2008, 5 March 2008 awiérch 2008, solicitors acting on
behalf of the claimant sought, from the Ethiopiamtassy, confirmation that the
claimant was not an Ethiopian national. No respamas ever received.

At the hearing, counsel for the claimant placedsiderable reliance upon the fact that
no efforts had been made by the Secretary of 8iafect the removal of the claimant
to Ethiopia. In response, counsel for the defehdtated that, following the conclusion
of these proceedings, removal would be effectetie point was made that no steps
thus far had been taken, solely by reason of thgoimg judicial review proceedings.
Further additional travel documentation was unnssgs because the claimant
possesses a valid Ethiopian passport.

As to the difficulties which it is alleged tbhlimant would encounter upon her attempt
to return to Ethiopia, these were fully and compredively considered by the
Immigration Judge. He found there was no substam¢Bem. Nothing which was
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36.
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placed before this court suggests that the findihghe Immigration Judge in this
matter was in anyway unreasonable, still less fthwe

Conclusion

The court is satisfied that during the peribthe claimant's detention, 29 May 2008 to
31 July 2008, the Secretary of State acted readypimalvegarding the claimant as a
person who could be removed to Ethiopia either aatimnal of Ethiopia or had reason
to believe that the claimant would be admitted tioidpia. Accordingly, the claim for
unlawful detention in respect of this period fails.

Quantum

There now falls to be assessed, damages fquathed of detention between 22 May
2008 and 29 May 2008. As between the claimanttia@diefendant there is no issue as
to law or the principles governing the assessmegtiantum.

In Thompson v Hsu and Commissioner of policéhefMetropolig1998] QB 498, the
Court of Appeal indicated that in a straightforwazdse of wrongful arrest and
imprisonment, the starting point for damages wiaslyito be about £500 for the first
hour of detention, with an additional sum to be @ed after the first hour on a
reducing scale, so as to keep the damages propateiovith those payable in personal
injury cases and to recognise that a higher raofpensation should be payable for
the initial shock of being arrested. As a guidelithe Court of Appeal indicated that an
award of £3,000 should be made for 24 hours ofwinlladetention, with a daily rate to
be on a progressively reducing scale for subseqieys of detention (page 515, letters
D to E). However, it is clear that the Court ofpsal was not endorsing a mechanistic
approach. Page 516, letter A states:

"The figures which we have identified so far arevywled to assist the
judge in determining the bracket within which tleyj should be invited

to place their award. We appreciate, however, tir@umstances can
vary dramatically from case to case, and that tteesk the subsequent
figures which we provide are not intended to beliadgn a mechanistic

manner".

The facts of Thompson v Hsuwe very different from the present case. Theyplire
gross misconduct by the police.

In R v Governor of Brockhill Prisoner, ex paBgans(2) [1999] 1QB 1043, Lord
Woolfe MR, who gave the judgment of the Court ofp&pl in_ Thompson v Hsstated
that an award should not be made on the basiscbf @@y of unlawful detention, but a
global approach should be taken (1060F-G). Thetashdhe period of unlawful
detention, the larger the pro rata rate, and thgdothe period of unlawful detention,
the lower the pro rata rate.
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In R (Beecroft) v Secretary of State for themdoDepartmen{2008] EWHC 3189
Admin, £32,000 was awarded in basic damages foereod of detention where the
first one or two days were lawful and the subseg®emonths were unlawful. The
court in Beecroftfollowed the Court of Appeal's guidance in ThompsoHsu and
Evansand adopted a global approach to assessment.

The claimant contended that for this perioddefention, the appropriate figure was
£5,000. The defendant assessed the figure at@3,00e award | have arrived at is a
global figure and takes account of the fact thad thas a period of detention for a

woman of good character, which must have causedibiess. The award of damages
is £4,000.

No parties are present in court for the readungof this judgment, and therefore, as to
the matter of costs, the defendant would be edtibehis costs but the sum, for the
moment, remains unknown.
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