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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of the
Migration Act 1958 (the Act).

The applicant who claims to be a citizen of Indipplied to the Department of Immigration
for the visa on [date deleted under s.431(2) oMigration Act 1958 as this information
may identify the applicant] September 2011.

The delegate refused to grant the visa [in] Novan2ba 1, and the applicant applied to the
Tribunal for review of that decision [in] Deceml&11.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagsi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. Theegatfor a protection visa are set out in s.36 of
the Act and Part 866 of Schedule 2 to the MigraRagulations 1994 (the Regulations). An
applicant for the visa must meet one of the altdreariteria in s.36(2)(a), (aa), (b), or (c).
That is, the applicant is either a person to whamstfalia has protection obligations under
the 1951 Convention relating to the Status of Reésgas amended by the 1967 Protocol
relating to the Status of Refugees (together, tfeiges Convention, or the Convention), or
on other ‘complementary protection’ grounds, aa imember of the same family unit as a
person to whom Australia has protection obligationder s.36(2) and that person holds a
protection visa.

Refugee criterion

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for the visa
is a non-citizen in Australia to whom the Ministesatisfied Australia has protection
obligations under the Refugees Convention.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293ViIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1,Applicant Sv MIMA (2004) 217 CLR 387Appellant S395/2002 v MIMA (2003) 216
CLR 473,SZATV v MIAC (2007) 233 CLR 18 an8ZFDV v MIAC (2007) 233 CLR 51.
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Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haratudes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motorabn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &hrs.91R(1)(a) of the Act

Fourth, an applicant’s fear of persecution for a@@mtion reason must be a ‘well-founded’
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a ‘well-founded feapafecution under the Convention if they
have genuine fear founded upon a ‘real chanceéofdgopersecuted for a Convention
stipulated reason. A fear is well-founded wheredhe a real substantial basis for it but not if
it is merely assumed or based on mere speculaiteal chance’ is one that is not remote
or insubstantial or a far-fetched possibility. Ag@n can have a well-founded fear of
persecution even though the possibility of the @artion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or leeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.
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Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

Complementary protection criterion

If a person is found not to meet the refugee c¢atein s.36(2)(a), he or she may nevertheless
meet the criteria for the grant of a protectioravishe or she is a non-citizen in Australia to
whom the Minister is satisfied Australia has prtitatobligations because the Minister has
substantial grounds for believing that, as a nesgsand foreseeable consequence of the
applicant being removed from Australia to a regegwtountry, there is a real risk that he or
she will suffer significant harm: s.36(2)(aa) (‘tbemplementary protection criterion’).

‘Significant harm’ for these purposes is exhausyivkefined in s.36(2A): s.5(1). A person
will suffer significant harm if he or she will bekatrarily deprived of their life; or the death
penalty will be carried out on the person; or teespn will be subjected to torture; or to cruel
or inhuman treatment or punishment; or to degratiegment or punishment. ‘Cruel or
inhuman treatment or punishment’, ‘degrading treatior punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an applicant
will suffer significant harm in a country. Thesesarwhere it would be reasonable for the
applicant to relocate to an area of the countryrevtigere would not be a real risk that the
applicant will suffer significant harm; where thgpéicant could obtain, from an authority of
the country, protection such that there would realyeal risk that the applicant will suffer
significant harm; or where the real risk is onesfhby the population of the country
generally and is not faced by the applicant pertarea36(2B) of the Act.

CLAIMSAND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also
has had regard to the material referred to in gleghte’s decision, and other material
available to it from a range of sources.

Protection visa application

According to his protection visa application, timpkcant arrived in Australia [in] October
2009 as a student dependent. He applied for higgifon visa [in] September 2011. He was
represented by his registered migration agent.

In his protection visa he claims that:

. He was born on [date deleted: s.431(2)] [in] Kalpaiid, India. He states that he
speaks Hindi and English, and that he was marmiddbvember 2007 in Jalandhar,
Punjab, India.

. He claims his religion is Dera Sacha Sauda (DSS);

. The applicant came to Australia as the secondagy wolder of his wife who had
come to Australia to study;



In February 2011, the applicant had a quarrel Wishwife and she subsequently
obtained a restraining order against him;

His wife also informed the Department about theiwinyy separately” and therefore
the Department subsequently issued a notice aftitbecancel his visa [in] March
2011,

As the applicant had moved house, he did not redéie notification and his visa,
which was originally due to expire [in] Decemberl20was subsequently cancelled
[in] August 2011,

The applicant only found out about his visa beiagaelled when he sought
assistance from his migration agent in relatiost&ying on further in Australia after
his student visa expires in December 2011;

The applicant claims that he has followed the D&igion for the past several years.
He claims that he practiced this religion discreethilst in India as people from other
religions threaten and harm followers of DSS;

Just before the applicant left India, some peoptaeto know about his beliefs and
threatened him with "dire consequences" if he ditistop following DSS;

When the applicant left India [in] September 2008 was happy since he knew he
could follow and practice his religion in Austral\athout problems;

The applicant claims he has information that hé balharmed and may be killed due
to his religion;

His father died some years ago and his motheoisveak and old to support and
protect him. So if he returns to India, he willdecommunicated and will not be
allowed to earn his livelihood. His life and livietiod will therefore be in danger;

He claims people with an orthodox mentality anchveitvery fundamentalist approach
towards religion who think religion is above the/laill harm him. They believe
killing a human is justified if it keeps the honafrthe religion;

The applicant believes such people are everywhetegen more active in the rural
northern part of India where he is from;

The applicant's mother has told him that he i$lstiing talked about in the
community and that they hate him and talk abouthieesy him a lesson because of his
religion;

In the past, the applicant claims that many pewfle follow DSS have been
threatened, harmed and even killed. Because ofdarsthe applicant claims he has
not returned to India since arriving in October 200

The authorities can't help him because India iast gountry and the response time of
authorities is often very long especially in remateas. His village is also far away
from any major town and there is no police statiohis town. The applicant claims
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that in the past, it has taken authorities mora tiedf a day for them to arrive when a
crime has occurred; and

. From his experience, the applicant also claimsah#torities in India do not take
crimes committed in the name of religion very sasig.

With the application was included a certified cagpyhe applicant’s passport (Df. 10 — 9).
The applicant was invited, but did not attend aarwiew with the delegate.

The delegate decided to refuse to grant the wgdNovember 2011and notified the applicant
of the decision.

Review application
The applicant applied for review [in] December 2011
The hearing

Theapplicant appeared before the Tribunal [in] Apf@IL2 to give evidence and present
arguments. The Tribunal hearing was conducted th#ghassistance of an interpreter in the
Hindi and English languages.

The applicant was represented in relation to thiveby his registered migration agent.

The Tribunal asked if anyone had helped the apmiithin his application form and
whether he was happy with the claims therein. Tgmieant said that his lawyer had helped
him and that he had no issues he wished to amemd application.

That applicant confirmed that he was born [in] Kidpala, in Punjab. He said that his

mother, brother and sister lived here, and thatatiser had passed away in 2002. He said
that he did not have any uncles or aunties. Theuhal then discussed with the applicant his
relationship. The applicant said he had been nthlng was now separated — he said he was
not divorced but would be soon. He said he didknotv his wife’s whereabouts or whether
she was in Australia, as she had made a restraondey against him. The Tribunal asked if

he had heard from his family or hers where sheamalshe said no, since they were separated
he had no connection with her. When asked thenhetnew that he would soon be

divorced he said that the [court] had made therarségd so hopefully the court would do
something about a divorce.

The applicant was then asked about his work histoAustralia. At first he said he did not
work as he had no permission to do so. When itpeasted out that he had said in his
application that he was working he conceded thataue[worked] from 2009 until February
2010 when he quit the work. He said he was workis@n entertainer; when they called him
he would come and work with the small kids. Whemas pointed out that it said in his
protection form that he had been a driver he swtilte was a driver carrying the
entertainment equipment. He then said that he togoghed this work when his visa had been
cancelled, as his agent had advised him to stogimgwhen they realised he was unlawful.

The Tribunal then asked the applicant to describdlife] before coming to Australia. The
applicant said that after finishing year 12 he v@aming and part of the Sikh community.
When the Tribunal said that his protection visali@ppon said that he had been a truck
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driver, he then said that his brother had a truecksometimes he used to drive that truck and
hang around with his brother. The Tribunal askexhtwhy he had not put farmer in his
applications. The applicant said that there was thed and they were doing farming on

their land, but that the main business was truckrdy and farming was the family business.
The Tribunal asked when and in what kind of cereyrtbe applicant had been married. He
said that he had been married about four or fias/ago in a traditional way, at a Gurdwara.
He confirmed it was a Sikh ceremony and that alldmd his wife’s family had been there.
He said that after they were married they livedisxfamily home.

The applicant was then asked when he started folppl®SS. He said that he was with the
Sikh community first, and after that he followed ®&r more than a year before coming to
Australia. The Tribunal confirmed that this meaatidegan following DSS in 2008 and he
agreed. The Tribunal asked him what attractedthibdSS and he said one must always
follow the true path, do not fight and love eachest and help the people. He said that they
were taught to help other peoples. When askeditdlst DSS was based in Sirsa, Haryana
and that it is led at the present time by Baba @ahRam Rahim Singh. The Tribunal asked
if his family followed DSS and he said that hisgras said they were born Sikh, and will die
Sikh. The applicant said that he liked DSS and ewdat this religion, as it teaches us not to
commit violence against another person.

The applicant was asked how he practised DSS ia,ladd he responded that the people of
DSS usually come to places and put up camps agdeheh the people about DSS. The
applicant said that he used to hang around witim thied assist on the blood donation camps.
He said that he worked canvassing people to ddretel. When asked what he did
specifically he said that they visit villages arddth people to stop the violence and love each
other. When asked again what he did specificallgdid that they used to have camps, that
they spoke and that ‘we had the chance to spealelas The Tribunal clarified that this

meant the applicant would speak to people of thegas about DSS and asked what he
would tell them. The applicant said that he woelach them to leave the pathway of
violence and help poor people. The Tribunal askedurther details and the applicant said
that they put camps at the villages and about 28 people go to the villages and help
people; for example they give medicine for eyes Thbunal then asked again what
specifically he did and he said that he helpedomple to leave the violence and follow the
path of love. The Tribunal pointed out that thissvggneral information and asked how he
did this, he said that he assisted them. The Tabasked how and he said that he gave that
medicine to the poor people. The Tribunal sougtthér clarification of what he did and he
said that he assisted in distribution, in all kiedsissistance. The applicant then said that the
main thing he did was preaching the people to le@lence and embrace DSS.

The Tribunal confirmed with the applicant that laellspoken to people in the villages. The
Tribunal asked when he had done this and what esid. The applicant said that he had
done this whenever there was the place they puetiiehe had taught the people to embrace
the path of the truth, to help poor peoples and @be way of the truth. The Tribunal again
tried to clarify what he had said to people in moe¢ail and the applicant responded that the
main thing was that the guru-ji had said to folliw right path. The Tribunal asked what was
the right path and the applicant said the right peds don’t harm no one. Asked to elaborate
he said that in India they are fighting in the nasheeligion. The truth is god is the creator
and helps poor people and we must follow the nogtth.

The Tribunal then asked the applicant if he hadtprad DSS in Australia and the applicant
said he had not, that there was no DSS here orimé&wechad looked, and there are less
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people here and on the internet they see less@ebpé applicant then said that the DSS
name is in my heart, he doesn’t get it if he goes temple or mandir, and it is in his soul and
heart.

The Tribunal discussed its concerns with what gh@ieant had told him about his practice

of DSS in India, that he had spoken in generaltties might suggest he had not had these
experiences or believed these things. The appl&aidtthat he had been attached to DSS for
more than a year, and he then said that ‘if yotoghe mandir and have a bad heart or bad
intentions, no point to go to the mandir, god &de our heart or soul.

The Tribunal then asked the applicant what theebkebf DSS, which followers calledsaan
means to him. He could not define what this meauhiirn or to the religion. The Tribunal
suggested thahsaan meant a combination of the beliefs of all religgoiihe applicant said
yes, when anyone comes you treat them as alleabgihe then said that all the religious
peoples can come to DSS and it is made of allioglgg that nobody is treated unfairly.

The Tribunal then asked the applicant if he hadectorharm for his practice of DSS. The
applicant said that he was with the Sikh commuatgt then left them and followed DSS. He
said that Sikhs have a federation called the ARaliparty, and he was a member of this
party and left that to join DSS. The Tribunal tlesked the applicant when he had joined
Akali Dal. The applicant was vague and did not gimeanswer. When the Tribunal asked

him what he did with the Akali Dal he said thatiaas doing the same things as he did with
DSS, but that there had been violence in Akali @l Sikhism so he had turned to DSS. The
Tribunal asked the applicant what the aims of thalifDal had been and he answered that
they wanted to get Khalistan and he then saidghai-ji had said to follow the right path and
help the poor.

The Tribunal asked the applicant if he had beembdrin any way whilst he was in India.

The applicant said that he was getting harmed byplpeas every person that changes religion
does. The Tribunal asked him to be more specifich@nthen said that they bash and Kkill
people, which had been seen on 28 March 2008 wieeguru-ji was trying to say he was
better than Guru Gobind Singh. He said that ondhisSikh people had gathered and been
violent and tried to kill that baba. They had dhidt whoever comes from the door they will
kill them. The Tribunal asked where the applicaad been on that day and the applicant said
he had not been with them but he knew that thegpl@evere making violence.

The Tribunal asked the applicant what his wife gtdwf his practice of DSS. He said that
she is a Sikh and belongs to the Sikh religion. Thieunal asked what she thought when she
found out he had embraced DSS, and the applicahtrsst he had told her he had embraced
DSS but she didn’t seem interested and she tolddonwhat you have to do.” The Tribunal
asked about his claim in his protection visa appion that he had practised DSS discreetly
in India. The applicant said that people there dikimow the camp was there and they went
there to follow the religion. The Tribunal notedtlthe applicant had said that he preached,
and asked how he could do this and be discreetappkcant said that when they used to do
the camps over there they told certain people toecthere but for security reasons they
didn’t tell a lot of people and then they taughigé people the religions of DSS. The
applicant said that if they had tried to do it dgdahe Sikhs wouldn’t allow them to make
camp there, as the Sikh people think that theyazbfheir religion. The applicant said that his
family knew he was going to these camps, and tineyithe reason why he was going there.
The Tribunal asked the applicant if people in hilage knew he was going, and the
applicant said yes, the village people knew he gaisg there as well. The Tribunal asked
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the applicant what the villagers had said or dongm because they knew this. The
applicant said that the village told him ‘you aikiSand you should be Sikh.” He then said
that the villagers were trying to bash him and thewld have killed him if they had full
knowledge of what he was doing. He said that they/ltmshed him a couple of times but he
survived to run away.

The Tribunal asked when this had happened andablecant said it had happened in 2008
when they used to go to the camps. He said th&ilthes got upset when they went to the
camps and asked why they went to DSS and the applicld them that there is nothing in
the Sikh religion that says that you cannot gortotiaer religion but they were always trying
to make trouble. The tribunal asked why these pebatl bashed him and the applicant said
that he was embracing the religion and was secogeilyg to the camps — he then said that
they didn't tell people where the camps were baytound out. The Tribunal asked if he
could remember about when it happened in 2008 famdjtplicant said about the 9th or 10th
month of 2008. The Tribunal raised with the appiidhat he did not appear to have
mentioned this in his protection visa applicatitatesment. The applicant said that he had not
put this in his protection visa statement, but &é been bashed in 2008, as these people had
known that he followed DSS but were not 100% sHeesaid that in 2008 when they bashed
him he had tried to make sure that those peoplggtiiche was not a follower but he was in
fact following DSS continuously.

The Tribunal asked what had happened before aadhafh getting bashed, the applicant
was unclear and said that in India if anyone leales religion they can kill that person. The
Tribunal asked then if his life had been threatesredi the applicant reiterated that the Sikh
community told him that if he did not leave hisigedn they will kill him. The Tribunal asked
who had said this to him and the applicant saidottaple of the village had said whoever
gets attached to DSS they will kill that persone Tiimibunal asked the applicant if they had
threatened him specifically. The applicant said thay had said to him if he does not leave
this religion they would kill him. The Tribunal astt who in the village had said this to him
and he said that a group of Sikh people told hini@ir language. He then said that he had
been told that he had been threatened by peofdalid Khalida who are attached to this
terrorist network organisation. The said that he Whaeatened by these people in his village.
He then said that these people were outside tlaggibut some village people gave
information to them. He then said that these pebatethreatened him through the people of
his village. He said that this had happened in 200@ Tribunal then discussed with the
applicant when he had come to Australia — the appticonfirmed this was in October 2009
and he had stayed in India. The Tribunal expredsetit that he would have been threatened
in 2008 but continued to live there until he depdrto Australia in October 2009. The
applicant said that he had used to go secretlyg@amps and nobody knew when the camp
was going to be held.

The Tribunal then asked about his claims in hisgmtton visa application that his mother
had told him that he was still being talked abouthie village and that they hate him and talk
about teaching him a lesson and that he will b@®xcunicated. The applicant responded
generally, saying that they hate him because thewkhat he is the follower of DSS and he
had cut his hair, and if he goes back there théykilihim. The Tribunal asked about his
claim that he would not be able to earn his livatiti and the applicant said if they kill him
then how can he earn a living? When asked if theylevnot stop him earning a living in any
other way the applicant said you end up one wak®other.



44. The Tribunal then put to the applicant that indejgm evidence indicated that there was no
evidence that Indian state authorities withheldgmtion from DSS members or leader, and
that they therefore may be able and willing to ecohim from the claimed harm. He said
that the police could not protect him as the padkitlennocent men. He then said that the
police cannot protect every person, that it is \aaggerous in India. He then said that Sikh
people had been making violence in the last tes.dayas unclear when he was referring to
but the Tribunal asked if there had been violergzerest DSS followers and the applicant
said no but that nobody is safe. The Tribunal putitn again that country information
indicates that there may be clashes between Sikbreists and DSS followers but that the
police protect these groups against each otheatiedd protests and clashes to protect DSS
followers. The applicant said maybe this is sothatpolice cannot be with every single
person.

45. The Tribunal then raised issues it had with whatapplicant had claimed in the hearing. the
Tribunal indicated that it had trouble believingtithe applicant was a DSS follower, as his
evidence had been vague and general and he causpeafically describe what he had done
as a follower or what the beliefs are. The Tribuhah indicated that even if the Tribunal
was convinced that the applicant was a followdd86, the independent country information
says that there is a level of state protectioridibowers of DSS.

46. The Tribunal then asked the applicant if he hatkesed any other form of harm in India
other than the claimed bashing in 2008. The appiisaid that the reason was because he had
changed his religion. The Tribunal asked agaireifMas harmed any other times other than
being bashed a few times in 2008 as he had claankdaring. The applicant said that he was
going to the camps and keeping it a secret.

47. The Tribunal then raised an inconsistency in th@iegnt’s claims as he had told the
Tribunal that he was bashed a few times in 200$butad not stated this in his protection
visa application statement. The applicant said ttleadidn’t know that he needed to write
down this much information and he thought that wteninterview came he would say these
things. The Tribunal raised the failure by him tention such an important thing in his
protection visa application might lead the Tributwafind that he was not bashed in 2008.
The applicant said again that when he was applgingrotection he thought that when the
interview came along he would tell them everything.

48. The Tribunal then raised with the applicant theessf delay. The Tribunal asked the
applicant when he came to Australia and he sa]jdJatober 2009. The Tribunal asked when
he applied for protection. The applicant said il 2Qhe agent interjected and said that his
client had applied for protection [in] Septembe 20The Tribunal raised with the applicant
that if he really was a follower of DSS, and ifieally had been bashed in 2008, and really
had been threatened by the terrorist group, whdidot apply for protection in 2009 when
he arrived. The applicant said that he had a wsa And he was scared to go back to India.
He then said he didn’t know when he had to appiyte visa and he thought he had a visa to
stay in Australia. The Tribunal raised that a studesa is a temporary visa. The applicant
said that he thought when his visa finished he daylply for another one. The Tribunal
again questioned why someone scared for theiaifthe applicant claimed didn’t apply for a
permanent visa earlier. The applicant again satllth had a visa and he didn’t know there
was a refugee procedure. The Tribunal indicatetitimaay lead the Tribunal to consider that
the applicant had applied for protection for anotieason, not because he was afraid, as the
Tribunal would have expected him to apply for petitsh earlier. The applicant said again
that he had a visa.
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The Tribunal questioned the applicant on whetherethvas any other form of harm that he
feared on return to India, which may engage cometeary protection. The applicant
repeated his claims as set out above.

The Tribunal then reiterated the issues that itdmtterns with, indicating that it may not
accept that he was a DSS follower or associatdd RS in any way, that he was bashed in
2008 for being a DSS follower, or that he had bibesatened by anybody or come to any
other harm. The Tribunal asked the applicant ished to comment and he said that his
life was in danger and he wanted a protection visa.

The agent indicated that he considered that resitclvas a little stressed and distracted
during the hearing as it was his first time in art@oom situation, and perhaps this was why
his responses didn’t match what he was being agkezlagent said that whilst it was true
that the student visa is temporary, the applicamife intended to apply for permanent
residence and the applicant considered that hedagmilpermanent residence on this basis.
The agent said that he had been involved in crintéwain India, and discussed the case of
Staines, a missionary who was killed and burntailivOrissa. The agent said that police
protection was for leaders not ordinary people. Thtieunal referred to the country
information set out above, and the agent agreddtisawas what the country information
indicated.

The Tribunal asked the applicant if he was stredlsehg the hearing, the applicant said that
it was his first time in a court room situation.€lfribunal said that it had told the applicant
and his agent what its concerns were, and offemeapportunity to make written submissions
on these issues. The applicant and his agent lnekip and agreed that they would provide
written submissions by [a date in] April 2012.

No submissions have been received.
Country information
Dera Sacha Sauda

DSS (DSS) is a spiritual and social movement fodndel948 by Shehenshahji Mastana, a
Sikh from Balochistan. According to one source, tdaa believed that Sikhism had strayed
from its original path by allowing caste to re-&ditgh itself within the religion.
Consequently, Mastana established a dera (temg@shoam) near the town of Sirsa, in what
is today the Indian state of Haryana. A reporhimHimal South Asian states that Mastana
founded the dera “with an eye to social reform gpiditual purification — among the Sikhs in
particular, but also others in general.” The curteader of DSS, Gurmeet Ram Rahim
Singh, has reportedly stated that “[o]ur religisthumanity and to help the needy.” The
beliefs of the movement are apparently based mombination of all religions” and are
referred to by DSS followers assaan. Despite this, DSS is considered by many Sikhe as
breakaway faction of Sikhism, raising the ire ofngoin the Sikh religious hierarchy and the
larger Sikh community.

Under the leadership of Gurmeet Ram Rahim SinghDIBS has expanded its presence and
services beyond the Sikh heartland of Punjab anglana, building ashrams and providing
services in a number of states and cities acraBa,lmcluding Gujarat, Maharashtra,

! Alig, A. & Anwar, A. 2007, ‘Embers of a Sikh fireHimal South Asian, October.
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Himachal Pradesh, Madhya Pradesh, Chhattisgarhj Betl ChandigarhThe DSS website
lists some 44 ashrams across India.

The Economist reports that the DSS has grown from a single ohéosa mass movement,
with “some 400,000 followers”, drawing adherentsirlow caste members of the Sikh
community, as well as Hindd$BBC News states that the majority of DSS followers are
Dalits (Untouchables/low-caste Hindus); howevdrais also attracted “Sikh, Muslim and
Christian adherents’The DSS itself claims to have over forty milliasiléwers worldwide®

The DSS claims to routinely perform “around 70 abuielfare activities”. Some of the
programs listed on the DSS website include: theaimea of a home for leprosy patients; the
provision of wheelchairs to the disabled; the psmn of financial aid to poor patients; the
operation of a blood bank; the provision of finat@ssistance to poor students; and the
provision of free legal aid. Other ‘welfare actig&’ also include encouraging people to shun
homosexuality; the ‘emancipation’ of prostitutdse tpromotion of vegetarianism”; and

“helping young divorcee women getting (sic) marrigghin”’

Violence has been perpetrated against membere @35, particularly since 2007. Apart

from anti-DSS riots in Mumbai, most of this violenwas recorded in the Sikh heartland
states of Punjab and Haryana. Such violence ragsbyits in deaths.

Most of the violence perpetrated against the DS8lwes mainstream Sikh groups at the
behest of Sikh political and religious organisasioHowever, some more extremist Sikh
groups have also been implicated in violence ag&i8S members, notably EK Noor Khalsa
Fauj. Hitherto, no deaths of DSS members have attghuted to this organisation.

Sate protection for DSSfollowers

There is no evidence that mainstream politicalipsrstate and federal governments, or state
authorities support extremist Sikh groups. Theeg laowever, reputable sources that suggest
that the Sikh-dominated Badal faction of the ShimoimAkali Dal (SAD), the senior partner

of the Punjab government, encouraged Sikhs to addpant tactics against the DSS in May
2007. Sources suggest that SAD did this after @a8dr Gurmeet Ram Rahim Singh backed
SAD’s rival Indian Congress party in the 2007 elats.

SAD’s coalition partner in government in Punjale Bharatiya Janata Dal (BJP), is the
governing party in the applicant’'s home state ofija Pradesh. However, no sources were
located that accuse the BJP of encouraging at@tlk3SS members or property by either
Sikh or Hindu fanatics in that state. Indeed, an@ce states that the BJP rebuked its

2 Garg, B. 2007 ‘DSS and Gurmeet Ram Rahifhe Times of India, 18 May
http://timesofindia.indiatimes.com/Cities/Chandiy&rera_Sacha_Sauda_and_Gurmeet_Ram_Rahim/articlesho
w/2060431.cms- Accessed 16 April 2012.

3‘DSS Ashrams Across India’ (undated), DSS website://derasachasauda.org/en/ashrams-list-html
Accessed 16 April 2012.

* ‘Dangerous tensions in Punjab’ 200he Economist, 5 July
http://www.economist.com/world/asia/displaystorfm@story_id=9444533 Accessed 16 April 2012.

® ‘PM urges calm over Sikh protests’ 20BBC News, 18 May
http://news.bbc.co.uk/2/mobile/south_asia/6668289-sAccessed 16 April 2012.

®‘About Us’ 2010, DSS websitettp://derasachasauda.org/en/about-us.ktt® April 2012.

"+70 Humanitarian Activities’ (undated), DSS welittp://derasachasauda.org/en/70-humanitarian-
activities.html— 16 April 2012.
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coalition partner for its role in the May 2007 eate, and reportedly “threatened to revise
their sharing of power with the Akalis”.

There is no evidence that Indian authorities witdispate protection from DSS members or
the DSS leadership. On the contrary, authoritid®Bunjab and Haryana routinely intervene in
disputes between Sikh organisations and DSS gag®riGurmeet Ram Rahim Singh
himself is provided a high level of security by tHaryana authorities.

FINDINGS AND REASONS

On the basis of the certified copy of the applisapassport held on the Departmental file
(Df. 10 - 9), the tribunal finds that the applicat citizen of the Republic of India. He is
therefore outside his country of nationality.

The applicant claims that:
. his religion is DSS;

. after separating from his wife and moving hous&vhe not aware that his student
visa had been cancelled and he applied for proteethen he became aware of this;

. he has followed the DSS religion for the past sawsars. He claims that he
practiced this religion discreetly whilst in Incha people from other religions threaten
and harm followers of DSS. Prior to this he waseaber of Akali Dal;

. in 2008 he was bashed on account of being a D $&wver;

. Just before the applicant left India, some peophlaeto know about his beliefs and
threatened him with "dire consequences” if he didstop following DSS. He
identified this group as a terrorist group. Theleant claims he has information that
he will be harmed and may be killed due to higyreh;

. When the applicant left India [in] September 2008 was happy since he knew he
could follow and practice his religion in Australiathout problems;

. His father died some years ago and his mothewisveak and old to support and
protect him. So if he returns to India, he willdecommunicated and will not be
allowed to earn his livelihood. His life and livietiod will therefore be in danger;

. The applicant's mother has told him that he islstiing talked about in the
community, that they hate him and talk about teaghim a lesson because of his
religion;

. In the past, the applicant claims that many pewfle follow DSS have been

threatened, harmed and even killed. Because ofdaristhe applicant claims he has
not returned to India since arriving in October 200

8 ‘Followers hold congregation amid protest’ 20Tte Times of India, 7 March
http://articles.timesofindia.indiatimes.com/2011-@Rindia/28665719_1_naam-charcha-dera-followeds-si
organizations- Accessed 16 April 2012.
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. The authorities can't help him because India iasd gountry and the response time of
authorities is often very long especially in remateas. His village is far away from
any major town and there is no police station sitbivn. The applicant claims in the
past, it has taken authorities more than half atdayrive when a crime has occurred;

. From his experience, the applicant also claimsdh#torities in India do not take
crimes committed in the name of religion very sasig.

For the reasons that follow the tribunal does woept that the applicant has a well-founded
fear of persecution.

The applicant’s representative claimed at the drideohearing that his client was maybe a
little bit stressed and distracted during the lmgpais it was his first time in a court room
situation, and perhaps this was why his responsie dnatch what he was being asked.
When asked the applicant said that it was histimse in a ‘court room situation’ The
Tribunal is prepared to accept that the applicaay have been a little stressed, but does not
accept that this explains his vague and generalenss The Tribunal explained its concerns
to the applicant and the representative and gaara tarther time to make submissions on
these concerns after the hearing, which they havedane. The Tribunal has taken the
applicant’s stress into account in assessing hismesl but ultimately finds that this does not
explain the concerns the Tribunal holds.

The Tribunal discussed the applicant’s claimeditsalreligious association with DSS with
him at length. The Tribunal attempted to discerw lhe became interested in it, what
activities he pursued, and what drew him to thigien, as well as how it affected his family
and how his family and those in the village hactted The applicant claimed to have
spoken to gatherings about DSS, its values andctaaistics, and yet was only able to
explain what he had said in the most vague of widgsclaimed to have assisted with blood
donation drives and other activities but again waable to explain exactly how he had
assisted. When asked about the values and chasticteof DSS the applicant was again
vague, where the Tribunal could expect him to lsorae knowledge given he claimed to
have spoken to people about these things. The Aalattempted to discern how his family
and especially his wife had reacted to or beenlwebwith his following of DSS and the
applicant was vague in this regard as well. Thdiegmt was only able to demonstrate a basic
understanding of the tenets of DSS, despite himsléhat he had followed DSS for a few
years. The applicant claimed to have followed amdised DSS discreetly in India,
especially following the claimed bashings in 20081en questioned on this the applicant
said that only certain people in villages wouldnhede aware of the camps rather than
everyone, and that in this way the camps were sd&@rethe basis of the applicant’s evidence
at hearing and in his protection visa applicattoe Tribunal does not accept that he is or has
at any point been a follower of DSS or associatgd @SS in any way, nor that he has
behaved in a way to indicate that he is a DSSvialo The Tribunal finds that if the

applicant has cut his hair it was not for this cgasrhe applicant’s knowledge was general
and not specific and did not indicate that he htehded camps and blood donation drives
and other worship, gatherings and activities asl&iened. It follows that the Tribunal does
not accept that the applicant practised DSS ditlgrex at all.

The applicant claimed that prior to being a mend§ddSS he was a member of Akali Dal.
When the Tribunal tried to explore this claim tipplcant was vague about what his
activities had been, saying he had done the sarhe ten did in the DSS. The Tribunal
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found his claims to lack substance and therefaedibility. The Tribunal finds that the
applicant was not a member of or associated innaywith Akali Dal.

The applicant claimed at the hearing to have beshdxd in 2008 on several occasions due to
his practice of DSS and because he had converded3ikhism to DSS. The Tribunal tried

to determine who had bashed the applicant and Imovway this had occurred. The applicant
said that he had survived to run away, that th@sSgot upset when they went to the camps
and asked why they went to DSS and because hemlageing DSS and was secretly going
to the camps. The applicant gave vague informathmut religious violence in India

generally when questioned further. The Tribunadediwith the applicant that he had not
mentioned this in his protection visa applicatitatesment. In response the applicant said that
these people had not been 100% sure he was DSS8sdisaid that he had not included it as
he had not expected that he needed to supplyetes of detail in his claims, but that he

could say this at interview. The Tribunal does axatept these explanations. The Tribunal
asked the applicant if he wished to make any crmngamendments to his protection visa
statement at the beginning of the hearing and pp&cant said he did not. The bashing was
raised relatively late in the hearing and did mgaiife at all in his otherwise reasonably
detailed protection visa claims. On this basisttiieinal finds that the applicant was not
bashed in 2008 on the basis of his being a follaf&SS or for any other reason.

The applicant claimed in his protection visa apilmn and at the hearing that his life had
been threatened and that his mother had told hith@phone that he is still being talked
about in the village, that they hate him and tdl&w teaching him a lesson on account of his
following of DSS. At hearing the applicant saidttttee Sikh community told him that if he
did not leave his religion they will kill him. ThEribunal asked who had said this to him and
the applicant said the people of the village had s&oever gets attached to DSS they will
kill that person. The Tribunal asked the appligatitey had threatened him specifically. The
applicant said that they had said to him if he dugdeave this religion they would kill him.
The Tribunal asked who in the village had said thisim and he said that a group of Sikh
people told him in their language. He then said tleshad been told that he had been
threatened by people of Baba Khalida who are atthtb this terrorist network organisation.
He said that he was threatened by these peopis iillage. He then said that these people
were outside the village but some village peophegaformation to them. He then said that
these people had threatened him through the pebpis village. He said that this had
happened in 2008. The applicant gave differenti@essof his claim that his life had been
threatened and that his mother had told him h#lli¥sing talked about and they hate him
and talk about teaching him a lesson during theimgaTl he tribunal attempted on multiple
occasions to discern how these events happendtdapplicant spoke in generalities and
changed his claims as he was recounting them. @m&sis, and on the basis that the
Tribunal has found the applicant was not a follosmeassociated in any way with DSS, the
claimed reason for the threats, the Tribunal fitnds the applicant has not had his life
threatened, or been threatened in any way.

The applicant also said that he had been unallied@ dera or mandir in Australia and so
had not pursued this, but that the principles oS@&re in his heart and that the leaders of
DSS instructed adherents that they could worshithesnselves. The Tribunal does accept
that it may be hard for a person from India to fsuth organisations in a foreign country.
However, this also indicates that the applicanti@gursued or sought to engage in DSS
activities whilst in Australia.
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On the basis of the above the Tribunal finds thatapplicant was not in the past, nor is he
currently a follower of DSS or associated with D8&ny way, or that DSS is his religion.
The tribunal therefore finds that the applicant hassfollowed the DSS religion for the past
several years, nor that he practiced it discraptlpdia as people from other religions
threaten and harm followers of DSS. The Tribunad$i that the applicant was not a member
of Akali Dal. The Tribunal finds that the applicamés not bashed on account of being a DSS
follower or for any other reason. The Tribunal Britiat the applicant was not threatened,
either before he left India or via his mother whlathim over the phone that he had been
threatened, either by the villagers or a terraisup or any other group or persons. The
Tribunal finds that if the applicant has indeed lusthair that he did so for reasons not
associated with his claimed religious or spiritmdliefs, and that he will not be persecuted
by the Sikh community or others from his village éoitting his hair. The Tribunal finds that
the applicant has not pursued DSS in Australia. Titgunal finds that the applicant will not
be excommunicated or not allowed to earn a liviegpe is not a follower or associated with
DSS, nor that his cutting of his hair would be sasrsuch, or for any other reason.

On this basis the Tribunal finds that there ise& chance, being a prospect that is not
remote, that the applicant will be harmed in any ¥a reason of his religion, being his
claimed membership or following of DSS, or for artiier reason now or in the reasonably
foreseeable future if he returns to India. The igppk is not a refugee.

The Tribunal has also considered whether the agplimeets the complementary protection
criterion: s. (s.36(2)(aa). The Tribunal questiottezlapplicant on whether there was any
other form of harm that he feared on return todndnd he reiterated the above claims,
which the Tribunal has not accepted. The Tribual iot accepted that the applicant has
experienced harm in the past, nor that he wouldaseed now or as a necessary and
foreseeable consequence of being removed from @liasto India. There is therefore no real
risk that he will suffer significant harm if he vehs to India. Accordingly, the Tribunal finds
that there are not substantial grounds for belgtrat, as a necessary and foreseeable
consequence of the applicant being removed frontralis to a receiving country, there is a
real risk that he will suffer significant harm.

CONCLUSIONS

The Tribunal is not satisfied that the applicard {gerson to whom Australia has protection
obligations under the Refugees Convention. Theeefwe applicant does not satisfy the
criterion set out in s.36(2)(a).

Having concluded that the applicant does not nteetdfugee criterion in s.36(2)(a), the
Tribunal has considered the alternative criterios.B6(2)(aa). The Tribunal is not satisfied
that the applicant is a person to whom Austral@ r@tection obligations under s.36(2)(aa).

There is no suggestion that the applicant sasisig6(2) on the basis of being a member of
the same family unit as a person who satisfieq28)@&9 or (aa) and who holds a protection
visa. Accordingly, the applicant does not satisky triterion in s.36(2) for a protection visa.



DECISION

78. The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.



