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The Tribunal remits the matter for reconsideration
with the direction that the applicant satisfies
s.36(2)(a) of the Migration Act, being a person to
whom Australia has protection obligations under
the Refugees Convention.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of CHIRRC), first arrived in Australia on [date
deleted under s.431(2) of thMagration Act 1958&s this information may identify the
applicant] March 2008 on a Class TU subclass 5@étional and Educational Training
Sector student visa) and departed [in] April 206& next arrived in Australia [in] April
2008, again on a Class TU subclass 572 visa valiti[a date in] May 2010. [In] April
2010 he was granted a bridging visa valid untdd#e in] May 2010 and [in] May 2010 he
was granted a further bridging visa valid untibgte in] June 2010. [In] June 2010 he was
granted a tourist visa valid until [a date in] Asg@010 and [in] August 2010 he applied to
the Department of Immigration and Citizenship fd?ratection (Class XA) visa. The
delegate decided to refuse to grant the visa [edddnber 2010 and notified the applicant of
the decision and his review rights by letter [oa ame date].

The delegate refused the visa application on teeslhathe applicant is not a person to
whom Australia has protection obligations underRedugees Convention.

The applicant applied to the Tribunal [in] Janu2@.1 for review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tqgplicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahé¢he relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StaEt&efugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingktticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh
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owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdgteent, or significant economic hardship or
denial of access to basic services or denial cha#pto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonesthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aagmtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acinaace” is one that is not remote or
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insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austras protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to the material referred to in tleghte's decision, and other material
available to it from a range of sources.

Theapplicant appeared before the Tribunal [in] MarBAR2to give evidence and present
arguments. The Tribunal hearing was conducted thighassistance of an interpreter in the
Mandarin and English languages.

The primary application

In his application for a protection visa lodged| [fugust 2010, the applicant states that his
full name is [name deleted] and that he was borfdate deleted] in Fuging, China. He
states that he is a Chinese citizen and that bedstl elementary, middle and high schools in
Fuging and [University 1]. He states that his czdyntry of former habitual residence or
transit before leaving was China, from which heattgd [in] March 2008. He states that he
travelled to Australia on a Chinese passport Vvatich [a date in] October 2006 to [a date in]
October 2011.

The applicant states that since arriving in Augrhe has worked at [employer deleted]
between July 2008 and March 2009 and [employeteddetween May 2009 and May
2010. He states that he has been unemployed giag@010 He states that he returned to
China [in] April 2008 in order to attend the inteaws for public service positions in Fujian
province. He states that he has no close relataiger in Australia or outside of Australia.

The applicant’s refugee claims are contained itatesient lodged with his visa application,
which states in summary:

* He wishes to seek asylum on humanitarian groundbebasis that he is a political
dissident;

* He graduated from [University 1] of Fujian in J@@06 with [qualification deleted]
and a career in education was his first choice hébad [qualifications deleted], he
was confident in landing a job as a [teacher].réf®orted to the Fuqging City
Education Bureau as required, submitted his pagpeisvas told to return the next
day so he left. He returned the next day wheretfigal shouted at him “where were
you yesterday?” His father’s colleague believedas deliberate and that he needed



to follow hidden rules by bribing them to get iHe said no, he would try again next
year because he believed that it was against theiple of “Knowledgeable as a
teacher, ethical as a model”;

As a probationary member of the Chinese CommuraiglyPhe believed the local
bureaucracy was growing, that corruption was rarnpad the system rotten from the
root so he quit the Chinese Communist Party, hofmngork in the educational
system and join a democratic party that would betteve society;

In 2007 he put in his application to the Fuqing &tion Bureau at the recruitment
fair at the Fujian Teachers College and was acdepléey phoned and asked him to
report to the Bureau, but when he did so he wakthalt they did not accept graduates
from previous years but could not produce offidatuments to prove it. His parents
and friends once again recommended acceptance diittden rule”, he refused and
went to find a different job;

In 2008 he sat the examinations for public serypasitions in Fujian province and
achieved [details relating to results deletedh] April 2008 he returned to China
from Melbourne to attend the interview and arria¢dhe [Organisational
Department] to be greeted warmly and told thatetkeminer would decide his fate,
suggesting between their words that if he bribedrthhen there would be no
problem. He refused to do so;

His experiences led him to believe that the Chir@s@munist “One-Party
dictatorship” was harmful to society and strengdtehis political position for social
democracy. He gave up the interview, changed theeafehis return ticket and
returned to Australia [in] April 2008;

In Melbourne he can read many writings that arbiétaten in China as well as
sensitive political information and opinions ancepgite deleted] has become one of
his favourite news platforms. Several years oflg@and information accumulation
further strengthened his values and political ideas

With the help of [Mr A] and [Mr B], he joined theustralian Branch of Chinese
Social Democratic Party [in] June 2010 and begarptctice of his defense of
democracy together with his fellow party members;

The Chinese Social Demaocratic Party is differeotfithat in China because we do
not accept the leadership of the CPC and the ¢otisti stipulates political ideas on
the “establishment of a sound and constitutionala@acy” and calls for “the armed
services to be nationalised, government rules byav, constitutional supremacy
and equality before the law” as well as “an indefsm monitoring system and
judicial system, a fundamental solution to the pgobof corruption by officials” and
to seek real democracy. This is unacceptableg&tiinese Communists who are
doing all they can to control speech and use thigad machine to suppress political
dissent;

Communist China used Professor Quan Guo, a schibNainjing Normal University
who promoted a multi-party system and the militaagionalisation as an example of
“subverting state power”, arrested and sentenaadiiorder to suppress and
intimidate democratic activities and to maintagauthoritarian rule;
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» If he returns to China he faces arrest and sentehiogprisonment and will be
pressured to stop democracy activities and quibfipsition party, he will be forced
to accept the Chinese Communist Party’'s sermon®eaawashing, returning to
work in the Chinese controlled government or argaarsation will be impossible
because all the Chinese government officials mass phe final stage of political
assessment conducted by the [Organisation Depatftmen

* In addition, he will not be issued a Chinese paddpa@o ahead ever and will suffer a
series of persecutions from the state machine albedrby Chinese Communists, as
well as from their lackeys and accessories.

The departmental interview

The applicant was interviewed by the delegate itbblerne [in] October 2010 with the
assistance of a Mandarin interpreter. In thatrviev he elaborated on his written claims and
gave evidence that was materially consistent witlemce he presented at the Tribunal
hearing and the documentary material containederDepartment’s file.

The delegate’s decision

[In] December 2010, a delegate of the Minister dedito refuse to grant the protection visa,
setting out in the decision statement his findimat the applicant had engaged in political
activities to raise the risk of persecution for ade purpose of strengthening his refugee
claims. In making this finding, the delegate regdrto the timing of his joining the Chinese
Social Democrat Party in Australia, his participatin a Falun Gong march and the
publication of his articles on [website deletedi &ound that the applicant’s actions were
designed to enhance his application for protection.

The Tribunal hearing

The applicant appeared before the Tribunal [in] 2011 to give evidence and present
arguments. The Tribunal hearing was conducted thhassistance of an interpreter in the
Mandarin and English languages.

The applicant told the Tribunal that he graduatechf[University 1] of Fujian in 2006 and
was planning to work as a certified teacher, bug wrable to find a job as a teacher when he
graduated. He stated that he went into the Edut&ureau to enrol, where there were
people reading newspapers. He was taken intora vadwere he had a good talk to an officer
who seemed happy with him and told him to comeragdster the next day. As he was
leaving, he saw that officer process the registratif another man who was there with his
child. When he attended the following day, he fasvsame officer who shouted at him that
he was supposed to enrol the previous day. Thrifial asked whether he had pointed out to
the officer that he had attended the day beforebaed told to return the following day. The
applicant stated that he didn’t do so, being s@uttst he left crying.

The Tribunal asked the applicant why he thoughB&tiecation Bureau had not processed his
registration when he first attended. The applictated that the people there were reading
newspapers and had enough time to process hisregigis on the first day he attended but
failed to do so, even though he saw them proceskagegistration of another person. The
applicant stated he talked to his family and aesamgue of his father who had contacts in the
Education Bureau. His father’s colleague told kit the only way to handle the situation
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was to offer a bribe but the applicant refusedd®ad, considering it totally unnecessary and
not allowed by his principles. The applicant sfateat his family also thought he should
bribe the officials, but that he felt that if evarteacher had to bribe officials, students would
have to go further to succeed and that teacherddbe the conscience of their society.

When asked how such a bribe would be offered, ppiiGant stated that according to
Chinese customs, he would be expected to invit®trector of the Education Bureau to a
leisure or entertainment event and while that waspkning, he would be expected to push
over a lucky money envelope.

The applicant stated that he still thought he cgadnd apply to the Education Bureau the
following year and that he went back to his moth@tace and helped her with some jobs.
However the next year he went to the Fujing TeacBereau and handed in his CV and the
other documents that were required. He receiv@tbae call asking him to attend an
interview, but when he attended was told that theken’t taking graduates from previous
years. This was at some time before the schoolstaged in September 2007. At this time
he started to think about coming to Australia tadgt His brother is a student in Japan and
he had advised the applicant to have his passpadiyrat all times because the process to
obtain it is difficult and could take a long timAs a result he had applied for a passport in
2006.

In 2007 he also decided to sit the test for the idimative Officers Certificate in China.
Traditionally good students who had passed theatestd be promoted to a minister or court
official. He sat that test in January 2008 anuddliad to Australia in March 2008 on a
student visa granted in February 2008. At thaetins intention was to leave China, see
things around the world, return to China and seatwlk could find.

He returned to China after a couple of weeks intralia to attend an interview for the
Administrative Officers test. He attended the nview at the Chinese Communist Party
(CPP) Resource Office in [town deleted]. Thereantbree people present at the interview
including the office supervisor who was immediatatyoduced as the main examiner for the
interview. He was asked a few questions, not mang,then the interview finished. His
father had accompanied him to the CCP ResourcedéXithough he hadn’t come in. When
he came out of the interview, he told his fatheatad happened. His father told him it was
his choice and he had to decide whether to brieetficials or to leave the country and do
other things. The applicant stated there was noheavanted to bribe the officials.

The Tribunal asked the applicant what he thougbukhhave happened in the interview.

The applicant stated that the interview panel wasatiowed to identify the main examiner
which was a clear violation of the rules and thabhklieved this was a subtle suggestion that
the office supervisor was the person that shouldriieed. He said it wasn't just the
identification of the main examiner that caused torbelieve this, but also the expressions of
the other two interviewers who were laughing andisghnand who told him that if the main
examiner thought he was ok, then he was ok. Thecapt stated that it was very clear to

him that it was intended that he bribe the maimerar.

The applicant stated that he was very disappomitdthe outcome of this interview and
that afterwards he re-scheduled his travel itinetare-book his travel to Australia. On
arrival, he studied [subject and college deletedhfiore than a year and when that school
folded, the students were sent to other schoolshandent to [college deleted] where he
continued his course before graduating in May oieJ2010 with a [diploma]. The applicant
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stated that since graduating, he applied for aorisivisa which was granted and that he has
survived financially by doing odd jobs.

The applicant stated that he rents a room in aeshtaousehold at [address deleted] with other
people, some of whom are students and some of vanerpermanent residents and that he
has been living at that address since arrivingustralia.

The applicant told the Tribunal that he first beeanterested in democracy while he was at
[university] and that his teacher, [name deletedtinated his interest in China’s political
system. He stated that his teacher was a persormmalde his own decisions and that he
taught the applicant how to be a man, although e not now in touch. After that he
encountered other incidents which gradually formisdviews about the dominant
management of the CCP.

The applicant gave an example of a community gtaipecame involved in 2005 or 2006
after the local government decided to develop aptgispot in his neighbourhood which had
been left vacant to give the fire brigade accessitoounding buildings. The community
group objected because it was not environmentadndly, and produced a strong odour in
summertime. They got into a conflict with the cioastion company and reported that to the
police, but the police didn’t take any action. féeere consequences from the conflict
including the robbery with firearms of some pedpholved and the slow reaction of
government officials. The applicant stated thaté¢hwere a whole chain of incidents that
made him gradually form his view about Chineseetgcand planted a seed in his mind.

The applicant told the Tribunal that he met [MriA]location deleted] in early 2010 when
he encountered a man talking about a lot of tojhiasthe applicant was interested in. He
and [Mr A] shared similar political views and tatkabout Chinese territory conflicts as well
as corruption in China After they first met, thegyed in contact, communicating
frequently, and [Mr A] offered to provide an inttaetion to the Australian Chinese Social
Democratic Party if the applicant wished, with [Mrbeing a member and the [position
deleted] of this party. The applicant stated ttetvas still in contact with [Mr A] and that he
saw him at least once a month, often meeting atANMr home at [address deleted].

The applicant told the Tribunal that he attendeel meeting of the Chinese Social
Democratic Party as an observer before joining phaty [in] June 2010 and that there were
around ten members present at the meetings whécheddl once per month. He stated that at
the second committee meeting, they made planfiéonéxt stage of their project and
discussed whether a new person, [name deleted]ldsfwn as a member. The applicant
stated that the committee was only advising theggreand that they hoped that he would
join.

The applicant stated that he attended a Falun @engpnstration because he supported
religious and democratic freedom. He stated teatv&s not a practitioner of Falun Gong and
that the demonstration was not organised by thed&3lei Social Democratic Party but that he
opted to attend that activity which he found oubatifrom a Chinese newspaper website.

The applicant told the Tribunal that he had beewlireg the [website deleted] for a few years
now since coming to Australia and that people @ndsn their comments which will be
considered for publication. The applicant told Tmdunal that the first article he had
published by the website was the one containeldarDiepartmental file published [in] July
2010 and titled “[title deleted]” The Tribunal mat that the translated copy of the article
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contained in the Departmental file identified thetheor as the applicant and asked if the
Chinese language version did also to which theiegumi responded that it did. The Tribunal
asked if he had considered publishing the artioslngmously as it observed that many of the
English language articles published on the weltbttenot identify the author. The applicant
said that he wasn’'t aware of this and that he wastijnreading the Chinese part of the
website. He stated that in group emails sentathers for comment, you would be a joke
if you didn’t put your name down, although thossideng in China stay anonymous and the
Party’s branches inside China were actually secret.

When asked what he thought would happen when thigdeawas published, the applicant
stated that he thought that many people would tleigdarticle and that it may change
people’s thoughts. When asked if he thought tHigation may cause difficulties for him in
China, the applicant stated that [Mr A] and [MrdRiggested to him that this might be the
case and asked him if he dared to do it. He statche knew the things he should do and
he knew the things he shouldn’t do it and he dahjway. He stated that his parents didn’t
know that he had published such articles on thesikbecause he didn’t talk much to them
about such matters. When asked if he had consideneging [Mr A] or [Mr B] to the
hearing to give evidence in support of his applacatthe applicant stated that he hadn’t
thought of it although he realised now that it niighve been a good idea. The applicant
stated that he didn’t want to bring a father figtoe¢he hearing because he was not a child
and he preferred to face his own problems indep#hde

The Tribunal asked the applicant when he first gidut was no longer safe for him to return
to China, to which the applicant stated that hégsee this only when his articles were
published and that before that, he hadn’t propeniyerstood the consequences. When asked
what he feared might happen if he returned to Chime@applicant stated that he thought he
might first be visited by the National Security Bau.

The Tribunal noted that it had before it eight@es identifying him as the author published
on [website deleted] between [a date in] July 280d [a date in] January 2011 and asked if
these were all of the articles that he had hadigiued. The applicant stated that there were
several more that he hadn’t had translated beatasst a lot of money. The applicant
stated that he didn’t think there was much diffeeshetween publishing one or two articles
critical of the CPP and publishing a lot.

The Tribunal noted that the applicant had provideubtice of his speech at a memorial
service for [Mr C] dated [in] January 2011. Thelgant told the Tribunal that [Mr C] was
an influential figure in the democratic movementiong Kong who started as a teacher and
saved a lot of exiled students and people holdifigrdnt political opinions before the return
of Hong Kong. The applicant stated that [Mr C] masicued a very important student leader,
by paying costs out of his own pocket. He staled the CPP made invitations to [Mr C] but
that [Mr C] was persistent about his own point igiw and that he was never issued a pass to
travel back to mainland China even though he hatlespmany times. The applicant stated
that [in] January 2011 he attended a ceremony & fivr CJ's life as he died a few weeks
earlier in January 2011 and that the document e tlibunal file was only a memoir of the
applicant’s speech at that ceremony and that hebysaid a lot more.

The Tribunal asked the applicant how his relatigmshth his family was now to which the
applicant responded that he still had a lot of eesfor them, even though their opinions
were at times so different from his own. He stdted he often argued with his father about
the future.
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The applicant stated that there were times in Jiawlegen he wanted to take part in an anti-
Japanese demonstration but didn’t for differensoea and stated that he couldn’t understand
back then why the Chinese government were evemstgauch a demonstration at a time
when the relationship between China and Japan avedense. He stated that there were so
many territorial conflicts affecting China.

The applicant stated that if he returned to Chiméelared that the Chinese authorities would
require him to quit all political activities and snaven send people to monitor him, stating
that the authorities were much stricter on peopldihg different political opinions. He
stated that he thought this might have an effedtisrtareer, telling the Tribunal that another
activist, Professor Wenguang Sun at Changle Urityerad been fired because of his
conflicting political opinions and that some of Aiscommodation had been taken back.

The Tribunal asked the applicant about the docusnemtad provided concerning the arrest
and sentence of [name deleted]. The applicargdsthtat that person had a lot of contact with
their party, being a member inside China who dettdequit before things happened to him.
Before he quit he talked to the General Chairmahefarty and then stopped
communicating. Charges were still spread agaiinstfér promoting ideas harmful to
Chinese society and he was imprisoned for turngegrest the Chinese Central authorities.

The applicant told the Tribunal that he believedhsthing told to him by another member of
the party, which is that as a man, he shouldnidiesfied to be a warrior, but needs to be a
general. He believed he needed to be active,assiye and be able to influence mass
opinion and to be confident of change.

Country information before the Tribunal
Official corruption in China

Country information before the Tribunal indicatbattcorruption is widespread in the
People’s Republic of China (PRC), both in the gevsector and the public service. In 2010
the BBC News reported that the Communist Party’st@eCommission for Discipline
Inspection — China’s anti-Corruption regulator aitled 106,000 officials were found guilty
of corruption in 2009, an increase of 2.5% on trevjous year-

In 2009, aChina Dailyarticle regarding the dismissal and detentiorhefliead of a college

in Guangzhou on suspicion of corruption reportearignprofessors and teachers have been
investigated for offering and accepting bribesgoymotion and evaluation of their
professional titles in recent yearsih a 2007 article on corruption in the Chinesditany,
theGlobal Timegeported on frequent allegations regarding theurBuent process, claiming
that it was an ‘open secret’ that many officershiarge of enlistment solicit bribes from
those seeking to join the army.

A circular issued by the PRC Ministry of Personne2001, evidences that this behaviour is
widespread and longstanding. That circular urgedllgovernments to “fight the

! “Corruption up among China government official§1®,BBC News8 January
http://news.bbc.co.uk/2/hi/8448059.stm

2‘College head detained for corruption’ 20@hina Daily, 13 October
http://www.chinadaily.com.cn/china/2009-10/13/canite3785052.htm

3 ‘Military takes aim at corruption’ 201@lobal Times28 September
http://china.globaltimes.cn/chinanews/2010-09/5®7Btn|
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malpractice and corruption that takes place durgeguitment of civil servants and
promotion of officials” and cited numerous exampdésuch corruption, including:

» the forging of academic credentials by officiald.irin County;

» the illegal recruitment and promotion of officiatstwo Northwestern counties;

» the illegal recruitment of 357 civil servants beénel991 and 1998 by Tongxin
County officials;

» the illegal approval of 132 people, including 1&tees, as officials by the former
People’s Political Consultative Conference vicehghan of the Ningxia Hui
Autonomous Region; and

» the dereliction of duty of 20 officials in Ganswkince, some of whom kept paying
wages for deceased staff, while others forged ammderedentials for their relatives
to gain government employmeht.

China’s monitoring of overseas dissidents

It is widely accepted that Chinese authorities rrayrand interfere with pro-democracy
adherents and other groups perceived as dissidemamy countries outside of China. In
2009, former PRC Ministry of State Security (MS$)cer Li Fengzhi told the US Congress
that China was running a vast intelligence openatiomestically and internationally to
suppress dissenti claimed the PRC government uses “lies and vicéeto suppress people
seeking basic human rights”, and “uses huge expaeddf funds to suppress ordinary
citizens and even extend their dark hands overdeas”

In 2009, Germany’s Ministry of the Interior issuéxzl Constitutional Protection Report
relating to terrorism and espionage threats tatuntry. According to th&poch Timesone
section of the report — titled “Fighting the Fiveigbns” — detailed how PRC intelligence
services target “groups of people it considersytieatest danger to its own ruleThe report
cited the Five Poisons as “Uighurs and Tibetans. Fédan Gong...the democracy
movement and advocates for an independent Taifvan”.

According to Chen Yonglin, the former Political Gohat the PRC Consulate-General in
Sydney who defected from his post in 2005, PRC @i in Australia actively monitor the
activities of Five Poisons groups in Australia,liming pro-democracy activistsChen said
during his time at the mission, he was respongdslenonitoring pro-democracy activities, as
well as the Falun Gong. Chen would take photosubfip gatherings and report on these
activities to Beijing, providing information suck the number of attendees, the keynote
speakers and general information about the coofesieeched’ Chen further claimed some

* ‘Ministry of Personnel to Crack Official RecruitmieGraft’ 2001, China Internet Information Cent?d,
Augusthttp://china.org.cn/english/17830.htm

®‘China has ‘vast dark spy network’: defector’ 2088C News20 March
http://www.abc.net.au/news/stories/2009/03/20/233118tm

®‘China has ‘vast dark spy network’: defector’ 2088C News20 March
http://www.abc.net.au/news/stories/2009/03/20/232118m

" ‘Germany Cracks Down on Chinese Regime’s Spyildg®Epoch Times29 June
http://www.theepochtimes.com/n2/content/view/38233/

8 ‘Germany Cracks Down on Chinese Regime’s Spyildd®Epoch Times29 June
http://www.theepochtimes.com/n2/content/view/38233/

° ‘Chinese defector details spy claims’ 2005, ABGsite, 20 June
http://www.abc.net.au/lateline/content/2005/s1396Aim

19«Chinese defector details spy claims’ 2005, ABsite, 20 June
http://www.abc.net.au/lateline/content/2005/s1396Aim
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students and other PRC nationals in Australia woubthitor individuals and report on their
activities to the PRC missiofsChen’s claim that there was a network of up t®@,0
Chinese spies in Australia has been criticiseddmyesas exaggerated; however, if the claim
was to be interpreted as referring to informantiserathan trained intelligence officers, the
figure is considered to be more plausibile.

A 2007 article inThe Agereported that Chinese students in Melbourne aresmes pressed
by consular officials to monitor the behaviour dfer student$® The same article quoted Dr
John Fitzgerald, professor of Asian studies at t@& University as saying that Chinese
official surveillance of Chinese-Australians wasgttemely widespread”, with targets
including democracy activists, academics and F&lang practitioners? Dr Fitzgerald

added that surveillance was often carried out hyists, and threats were issued through
intermediaries rather than directly from PRC offlsi®

The treatment of political dissidents in China

The Chinese government is well known to treat thbgerceives as dissident — be they in
country, off-shore, or returnees — in a mannernsient with accepted international human
rights standards. The families of dissidents can b threatened with harm as leverage in an
attempt to ensure compliance.

The US Department of State (USDOS) reported tha0090 “[t]he government continued to
refuse re-entry to numerous citizens who were camed dissidents, Falun Gong activists, or
trouble makers. Although some dissidents livingpaldrhave been allowed to return,
dissidents released on medical parole and allowéghive the country often were effectively
exiled. Activists residing abroad have been imprézbupon their return to the country”.

According to the USDOS 200Zhina Profile the PRC government monitors some political
activities of students living abroad. Those whogal organisations considered as hostile to
China have been advised through state-owned miealidhtey should quit before returning to
China, and that they should refrain from activitiesat violate Chinese law whilst overseas.
Some pro-democracy activists who have been pdlitieative in the United States have

been prevented from returning to China. Accordmthe USDOS, a few activists have
returned in recent years, and while some have enemd no apparent problems, people who
have participated in high-profile democracy aciegtin the US risk arrest and imprisonment
upon return to Chin.

1 ‘Chinese defector details spy claims’ 2005, ABsite, 20 June
http://www.abc.net.au/lateline/content/2005/s1396Aim

12:Chinese defector offers information on secretragie2005, ABC website, 6 June
http://www.abc.net.au/worldtoday/content/2005/s8BAhtm

13 ‘Hard power, soft targets’ 200The Age11 November
http://www.theage.com.au/articles/2007/11/10/119%&2764.html?page=fullpage#contentSwap2

1 ‘Hard power, soft targets’ 200The Age 11 November
http://www.theage.com.au/articles/2007/11/10/119%5&2764.html?page=fullpage#contentSwap2

15 ‘Hard power, soft targets’ 200The Age11 November
http://www.theage.com.au/articles/2007/11/10/119%5&2764.html?page=fullpage#contentSwap2

16 US Department of State 2010puntry Reports on Human Rights Practices 2009in&H.1 March, Section
2.d

17 US Department of State 2007, ‘China Profile’, USB®ebsite, May, Section D.2 [73]
http://pards.org/paccc/China%20(May%202007)%20R%200f%20Asylum%20Claims%20and%20Country
%20Conditions%20Report%20PARDS%20Report-
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Many students have claimed that their politicaiatoés in the US, such as demonstrating at
the United Nations or at PRC consulates, critigghre PRC government on television,
writing articles for Chinese-language newspaperd,jaining US-based dissident groups
would prompt security officials to target them farnishment on their return to China. Some
claigr;ed that their families have been harassedrasudt of their political activities in the

US.

In an interview with thBCin 2005, former PRC diplomat Chen Yonglin confidtbe
existence of ‘blacklists’ containing names of indivals targeted for surveillance in
Australia. Chen said if an individual appearingtbe list were to travel to China, they would
be monitored and be subject to surveillance byipwegicurity officers, and their movements
within China would be restricted.

[Details in relation to website deleted]
[Details deleted]

[Details deleted]

FINDINGS AND REASONS

The Tribunal found the applicant to be a credilvld eeliable withess who gave his evidence
consistently and without hesitation. The applitsaalaims were consistent throughout the
determination process and the Tribunal considdratthe applicant displayed a persuasive
knowledge of recent developments in the democnaticement in China, speaking openly
and passionately about his political beliefs arsddommitment to expressing those beliefs
despite the cost of doing so. The applicant didappear to exaggerate his claims and where
there have been inconsistencies the Tribunal cersitiat they are minor and not significant
and that they do not impact adversely on the agplis credibility. In addition, the

applicant’s claims were consistent with the indejger country information before the
Tribunal.

Country of Nationality

The Tribunal accepts that the applicant is a Cleimegional on the basis of the certified copy
of his passport on the departmental file. The Umdd also finds that the applicant was born
in China and is not a national or citizen of anymoy other than China. The Tribunal finds
that the applicant is a citizen of China and hassimiered his claims against that country.

Well founded risk of persecution

The Tribunal accepts the applicant’s oral evidehet he became interested in democracy
while a student at [University 1], encouraged bg/tieacher at that time. The Tribunal also

Specific%20Source%20and%20Reliability%20Assessm2d{iév.%20December%2012,%202009)%20(DOC
,%20).doc

18 US Department of State 2007, ‘China Profile’, USB®ebsite, May, Section D.2 [74]
http://pards.org/paccc/China%20(May%202007)%20R%200f%20Asylum%20Claims%20and%20Country
%20Conditions%20Report%20PARDS%20Report-
Specific%20Source%20and%20Reliability%20Assessm2d{iév.%20December%2012,%202009)%20(DOC
,%20).doc

19«Chinese defector details spy claims’ 2005, ABsite, 20 June
http://www.abc.net.au/lateline/content/2005/s1396Aim
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accepts that the applicant’s own experiences \Weghhinese authorities, firstly with a local
community group and later in relation to his frasdd attempts to obtain work in the
education system and other parts of the bureauccacged him to question both the tenets
and the procedures of the CCP and heightenedtiei®st in and developing commitment to
democracy.

In accepting the applicant’s evidence on thesearstthe Tribunal notes the abundance of
country information cited above which indicatest thificial corruption is wide-spread in
China, including in the recruitment and promotidritioil servants. The Tribunal accepts the
applicant’s evidence that his refusal to bribeaddis in the Fuging Education Bureau and the
CCP Resource Office had a detrimental impact omimigloyment opportunities and accepts
the contents of the translated version of the apptis exam result query for the Fujian
Province Public Servant Exam and Appointment websidicating that the applicant
undertook an “A class” test from the Fujian Pulervant Bureau in January 2008 and
achieved a position ranking of [deleted].

The Tribunal notes that the applicant gave evideéhaehe did not publicly express criticism
of the CCP while in China, but considers this taibderstandable given the prevailing
political situation, the relative infancy of hislpigal thinking and his young age. The
applicant was [age deleted] when he arrived in ialistin 2008 and the Tribunal considers it
understandable that in a more liberal politicalissnment, the applicant began to explore,
develop and ultimately express his political ideea more direct manner.

The Tribunal accepts that a chance meeting withAMn [location deleted] in early 2010
provided the applicant with someone to discussdawalop his political ideas and accepts
that they have met frequently since. The Trib@atalepts that his relationship with [Mr A]
led to the applicant’s attendance at a meeting@hinese Social Democratic Party, with
[Mr A] being a member and the [position deletedjto$ party. The Tribunal accepts that the
applicant joined this party [in] June 2010, notthgt the original membership registration
has been provided to the Department and is corttainghe Departmental file. The Tribunal
also has before it a letter from [Mr B], [positideleted] of the Australian Branch of the
Chinese Social Democratic Party, confirming thatdpplicant joined the party on that date
and that he has since actively participated inamributed to party activities. [Mr B] states
that the applicant has democratic ideals and emadgavo do all he can on the road to the
pursuit of democracy.

The Tribunal also accepts that the applicant hasighed on [website deleted] many articles
critical of the CCP and the broader political andl system in China, the first being
published [in] July 2010. The applicant gave emkethat each of the articles was published
in the Chinese language section of that websitajiging to the Tribunal both print outs of
the Chinese language articles and translationadtf ef those articles. Each of the articles
examined by the Tribunal was highly critical of 8€P and official corruption in China.
Some extracts include:

“[Various extracts deleted]”

On this evidence, the Tribunal accepts that thdieayg has made many public statements
while in Australia that are highly critical of tli&CP and which promote the development of
democracy in China. The Tribunal also acceptaficant’s evidence that he attended a
Falun Gong march in Australia in 2010, althoughsheot a practitioner.
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The Tribunal notes that the applicant’s conduciurstralia was considered by the delegate to
have been undertaken for the purpose of strengtbdms refugee claims. As a result, the
delegate was required to disregard that condustuamt to section 91R(3) of the Act, which
provides in essence that in determining whethep#rson has a well-founded fear of being
persecuted for a Convention reason, the decisidtenraust disregard any conduct engaged
in by the person in Australia unless the persoisfeg the decision-maker that he or she
engaged in that conduct otherwise than for thegref strengthening the person’s claim to
be a refugee.

As the applicant’s conduct in Australia signifidgrdtrengthens his claim for refugee status,
it is necessary for the Tribunal to consider higiwadion in engaging in that conduct. Given
the short space of time between the applicant caming his public denouncements of the
CCP and lodging his claim for protection, it istgyproper that the delegate in this instance
turned his mind to whether the applicant’s condli&ustralia must be disregarded under
section 91R(3). However the Tribunal has reachédferent conclusion on that matter in
this instance.

The High Court has held that an applicant seelonmglyy upon conduct engaged in Australia
must show that the conduct was not engaged inysedtrengthen his or her claim. French
CJ and Bell J comment further that:

By way of example, conduct in Australia may reflaatontinued commitment by the
applicant to religious practices followed or pai#ti opinions held and expressed in
his or her country of origin. It could not be stachave been engaged in solely to
strengthen the claim to be a refugee. It might the relied upon by a decision-
maker to infer prior commitment to a particulaigilus practice or political opinion
in the country of origiff.

The Tribunal considers that the applicant’s condluétustralia in this case reflects a
continued commitment to political opinions held axgressed by the applicant in China.
While the Tribunal accepts that the applicant didpublicly express direct criticism of the
CPP while in China, it considers that he began tdatmng his pro-democracy opinions while
at [University 1] and that he expressed his flaaglpolitical views by his actions when he
participated in a neighbourhood community grougkisggto prevent development of vacant
neighbourhood land and when he declined to bribeials in the Fuging Education Bureau
and the CPP Resource Office, despite it costingdmmloyment for which he appears to be
eminently qualified. As a result the Tribunal fehat his conduct in Australia was not
undertaken for the sole purpose of strengthenisgdiugee claims and concludes that it must
not be disregarded under section 91R(3).

On the basis of the country information cited abanwgoarticular Germany’s Ministry of the
Interior issued Constitutional Protection Repdrg Tribunal is satisfied that proponents of
democracy in the PRC are actively targeted and tow@d by PRC intelligence services. On
the basis of the same country information, the dnd accepts that PRC officials in Australia
actively monitor the activities of pro-democracyiwasts in Australia and report these
activities to Beijing.

On the basis of country information including a @ uman Rights Watch report, the
Tribunal accepts that the word “[deleted]” is conéal within a censored list of words used
by Chinese internet hosting services as blockinghaeisms and also accepts the country

2 MIAC v SZIGV2009) 238 CLR 642per French CJ and Bell J at [13]
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information which indicates that the [website detBthas been blocked for internet users in
China since [date deleted], on the basis thathtiplues material critical of the Chinese
government and its policies.

On the basis of country information cited aboveluding an article published by the
Committee to Protect Journalists in October 2006, Tiribunal accepts that contributors to
that website have been arrested and jailed, wéin gfostings on the website cited by
prosecutors of evidence of “their crimes againstdtate”.

Country information before the Tribunal indicatbattthe Chinese government is well known
to treat those it perceives as dissident — beitheguntry, off-shore, or returnees — in a
manner inconsistent with accepted international dnunights standards. For example, the
US Department of State reported in 2009 that theigonent continued to refuse re-entry to
numerous citizens that were considered dissidemtglaat activists residing abroad have
been imprisoned upon their return to the coun@gher reports cited above confirm the
existence of ‘blacklists’ containing names of indivals targeted for surveillance in Australia
and former PRC diplomat Chen Yonglin stated inrdarview with the ABC in 2005 that if
an individual appearing on the list were to traeeChina, they would be monitored and be
subject to surveillance by public security offigeand their movements within China would
be restricted’

The Tribunal is satisfied that if the applicanureied to China, there is a real chance that he
would be monitored, detained and/ or arrested erb#sis of his political beliefs. On the
basis that these actions constitute a threat tbgy, the Tribunal finds that there is a real
chance he would be subjected to serious harm bg @ and the Chinese authorities
amounting to persecution as outlined in s 91R efAht.

On the basis of the country information cited atgeaph 78 of this decision statement, the
Tribunal is further satisfied that the persecufiesred by the applicant involves systematic
and discriminatory conduct by the CCP and the Glarauthorities in their targeting of
political dissidents and that the applicant’s pcdit opinion is the ‘essential and significant
reason’ for the feared persecution for the purpdszction 91R(1)(c).

Thus the Tribunal is satisfied that the applicafgéa of persecution on return to China is
well-founded.

Given the highly organised system of governmer@hina and the determination of the
Chinese government to extirpate the democracy memeand its proponents, the Tribunal is
satisfied that the applicant could not reasonabbjdapersecution by relocation to another
part of his country of nationality.

CONCLUSIONS

The Tribunal is satisfied that the applicant issespn to whom Australia has protection
obligations under the Refugees Convention. Theeefwe applicant satisfies the criterion set
out ins.36(2)(a) for a protection visa.

ZL:Chinese defector details spy claims’ 2005, ABGsite, 20 June
http://www.abc.net.au/lateline/content/2005/s1396Aim
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DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has protection
obligations under the Refugees Convention.



