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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

1. This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958 (the Act).

2. The applicant, who claims to be a citizen of CHIRRC), arrived in Australia on [date
deleted under s.431(2) of tMagration Act 1958 as this information may identify the
applicant] October 2007 and applied to the Depantro€lmmigration and Citizenship
for the visa [in] September 2010. The delegated#ztio refuse to grant the visa [in]
January 2011 and notified the applicant of the sieni

3. The delegate refused the visa application on teeslhatthe applicant is not a person
to whom Australia has protection obligations fog tirant of a Protection visa.

4.  The applicant applied to the Tribunal [in] FebrudBi1 for review of the delegate’s
decision.

5. The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6. Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

7.  Section 36(2)(a) of the Act provides that a craarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausiald whom the Minister is satisfied
Australia has protection obligations under the 1@8hvention relating to the Status of
Refugees as amended by the 1967 Protocol relatitigetStatus of Refugees (together,
the Refugees Convention, or the Convention).

8.  Further criteria for the grant of a Protection @laA) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

9. Australia is a party to the Refugees Conventiongarerally speaking, has protection
obligations to people who are refugees as defingktticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notalbBhan Yee
Kinv MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225MIIEA vV
Guo (1997) 191 CLR 559Chen $hi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar (2002) 210 CLR IMIMA v Respondents
S152/2003 (2004) 222 CLR 1 andpplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significarftysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dahiagatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court haslaxed that persecution may be
directed against a person as an individual orrasmber of a group. The persecution
must have an official quality, in the sense that afficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliapay be enough that the
government has failed or is unable to protect q@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need not
be one of enmity, malignity or other antipathy tossathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besoldly attributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test 1sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aa@@mtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.



17. In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence. The expression ‘tleéqetion of that country’ in the
second limb of Article 1A(2) is concerned with exi@ or diplomatic protection
extended to citizens abroad. Internal protectiameigertheless relevant to the first limb
of the definition, in particular to whether a feamwell-founded and whether the
conduct giving rise to the fear is persecution.

18. Whether an applicant is a person to whom Austtais protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

19. The Tribunal has before it the Department’s fileeF2007/125084 and
CLF2010/12067Telating to the applicanThe Tribunal also has had regard to the
material referred to in the delegate’s decisiom, atmer material available to it from a
range of sources, including the Tribunal’s filep1261.

20. Theapplicant appeared before the Tribunal [in] ApAL2 to give evidence and present
arguments. The Tribunal hearing was conducted thighassistance of an interpreter in
the Mandarin and English languages.

21. The applicant was represented in relation to tkieeveby his registered migration
agent. The representative attended the Tribunairftea

Application for a Protection visa lodged [in] September 2010

22. The applicant is a single man born on [date delet&®1(2)] in Fuging, Fujian, China.
He received 11 years of education in China andanespeak, read and write Mandarin.
He was a student before coming to Australia. Intfslis the applicant studied at
[school and period deleted: s.431(2)]. He has ewik Australia from December 2008
to March 2010 part time, on a call basis.

23. The applicant lodged the following claims in answe@Questions 42-46 of Part C of
the Application.

42. Why did you leave that country?

As corruption ran rampant and there was no democracy in China, my father hoped that I would
live in a country where democracy and freedom were offered. That's why he sent me to Australia
to pursue study when I was only [age].

43. What do you fear may happen to you if you go back to that country?

Because of the corrupt political system, my father was framed, just like many other
people, for not keeping to their rules. Moreover, collusion between government officials
and businessmen resulted in the loss of his right to appeal. His business thus went bankruptcy,
and he ended up in miserable condition, and died at the end of 2008. I hate them, and fear 1
would be thrown on the same disastrous road and end up having the same fate as my father.

44. Who do you think may harm/mistreat you if you go back?



I think if I am forced back to China, would be harmed and mistreated by the authorities under
that system. Bureaucrats shield one another out of their interest. No matter how hard I fight
against them, I will end up in the same consequence.

45. Why do you think this will happen to you if you go back?

The unfair treatment my dear father had received is strong evidence that so long as the
corrupt system exists, there would not be change to our fate. What happened to my
father has cast a shadow on me. I hate the social system. I am scared of returning to China.

46. Do you think the authorities of that country can and will protect you if you go back? If
not, why not?

Definitely there would be no authorities that would protect me if I go back to China, a country
which is filled with corruption. Our fate is controlled by a minority of people and special
interest groups. We have no right to vote. When the disadvantaged people like my father have a
conflict with some authority or interest group, they would not be protected. I firmly believe it
will also happen to me.

I nterview held with the Department [in] January 2011

24,
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The following is a summary and it is not a trangcaf the interview held with the
Department of Immigration [in] January 2011.

The applicant could understand the interpreter.didenot know the interpreter. He
had no objection to the interpreter.

The applicant provided his passport to the deleg@te applicant confirmed his name
and date of birth. He is not known by any othenaa He was born in [Village 1],
Chengtou Town, in Fuging City, Fujian Province.

The delegate asked where his family members litéel stated that his relatives lived
in Hua Xian, in Yongan City, and also Sanming Cilje was asked which family
members lived in those places, and he said hisisaamd his brother. The applicant is
a student. They all lived at the one address.

The applicant came to Australia to study. He wadysng at the language school in
Australia. The delegate asked if there were ahgratourses of study. He said no.
She asked if he was still studying at the mométe.said no. He finished studying at
the end of August, at the end of 2008. The detegsked why he ceased studying. He
said because his father passed away. The delegiad if that was the main reason for
him not studying. He said also his family cannay pis school expenses any more.

The delegate asked what he had been doing in Ailastiace he completed his studies

in 2008. He replied after his father passed aweyfamily could not pay the expenses
and he has been trying to support his family. Hes @also trying to earn enough money
for him to go back to school.

The delegate asked how he was earning money irrdiast He said he worked in a
supermarket first and then he worked for a consbmcompany. The delegate asked
if he had been doing that since he finished sch®008. He said yes, that is right.

The delegate asked why he did not return back toaOkhen he finished studying. He
said if he goes back to China after he finishe®slche will put more financial pressure
on his family. He came to Australia when he wasngso he does not know many
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people in China or in his hometown, so he doesmok he can find a good job to
support his family.

The delegate said the applicant did not return backhina because he did not finish
his studies. The applicant said, and he does ant t@ go back to China because he
has a different political view to most Chinese.eTelegate asked him to tell her why
he does not return back to China. He said he lig$eaent political view because, for
example, he believes in freedom and he is agaamafgtion, so he would like to stay
in Australia. What happened to his father affedted a lot. If he goes back, what
happened to his father will give the applicant gatee influence.

The delegate asked the applicant to explain tavinat happened to his father. The
applicant said his father had a car accident onvtdnefrom work to home. This
occurred at the end of 2008. The delegate askgdwhiat had happened to his father
would affect the applicant if he were to returrCioina. He said because he believes
what happened to his father was set-up by somdeegli&e for some political reasons.
So he believes it is not good for him to go backKtona.

The delegate asked the applicant to explain hohelieves that his father was set-up
by somebody else. The applicant said before tbel@at occurred they had some
information that his father’'s business was beingdh back by someone else. But at
the time his father’s business was very successfuhjs father did not want to sell the
business. Also, at the time, someone came topkcant’'s home and threatened his
father to sell the business. The delegate askedtinhpeople were that came to his
father's home. He said, some gangster people.délegate asked when all this
occurred. He replied, before the accident happei®éé delegate asked about what
period? He responded from May up to the end 08200

The delegate said, so people were interested ifathsr’'s business, and asked what
happened to his father’s business. The appliadttee business was bought back by
someone else. Every time when those people cathegaten the father to sell the
business, his father said no to them. The deleagkted what happened. The applicant
said they also said to his father that if he ditlg@dl the business to them they would
come there often. The delegate asked what tygaedts the applicant’s father
received. They said if his father did not sell siness to them, they will come and
try to damage his business often. The delegatedaskat sort of business his father
owned. He responded, it was a construction compahyg delegate asked when the
company was established. The applicant said weemds in Year 3 at primary school.
He did not know what age he was at the time.

The delegate asked how often these people cams tather's home and threatened
him. The applicant said once a week. The delegskted each time the people came to
threaten the father, did the father report anyhese incidents to the authorities. The
applicant said yes. The delegate asked what hagpehen they reported them to the
authorities. The applicant said the people cameeratten after his father reported it.

The delegate asked if the threats that his fateived were just verbal threats. He
said they also damaged the factory. They causedgeato the machines in the
factory.
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The delegate said the applicant’s father passeg¢ andthe business was bought back
by other people. The applicant said yes. Thegad¢éeasked the applicant to explain
how what had occurred to his father in China wawdd affect the applicant if he were
to return to China, as there is no longer a busin@fe applicant said there won’t be
any hurt or threats to him physically, but his &atleft a lot of problems and the
accident which happened to his father caused soemtatndamage to the applicant.
The applicant said he believes what happened ttather would have some influence
on the applicant as far as his mental state isezoed. The delegate said the accident
that happened to his father and the applicantiisdiin Australia, and, whether he is
living in Australia or China, would he not be fewjithe same effect? He said no, it
will not be the same. If he goes back to Chinhgisees everything there, it will hurt
him more. If he stays in Australia, there will o any direct influence on him.

The delegate said so he has said the main purpds@ mot going back to China is
emotional as his father passed away in China. ditey®s. Also, because he holds
different political views. The delegate asked, tnkdhis different political view that
the applicant holds? He said freedom, democrawyagso no corruption.

The delegate asked if he was a member of a pdlgardy. He said no. The delegate
said so it is just a personal reason and it is pehgonal that he is against the current
Chinese government, and it is a personal reasonwltdoes not want to return back to
China, because of the memories of his father am@dlsident that occurred to his
father. He said yes.

The delegate said your mother and brother stil itvChina. He said yes. The
delegate asked whether they had encountered ahieprs residing in China. He said
no. His mother does not work. His brother is ging. The delegate asked how his
family was supported, were they being supportetitoyin Australia. The applicant
said yes. The delegate said so your family relyamfinancially in order to survive in
China. He said yes.

The delegate asked, is your main reason to remahkustralia to do your best to
support your family financially in China? He saghd also if he can earn enough
money he will go back to school, to finish his sathoThe delegate said the applicant
never completed his Year 11 and 12 studies. Hg baidid complete them. He
completed them in China. The delegate asked, Wwharame to Australia it was to
complete his Year 11 and 12 as well? He said hefomshed Year 11 in China. The
delegate said, so he would like to finish his stadn Australia so he can get a better
job? He said, yes.

The delegate said the applicant had put in hisrcthat if he was forced to go back to
China that he would be harmed and mistreated. dElegate asked what he meant by
harmed and mistreated. He said he just explaieéatda He will be persecuted
emotionally, or mentally. The delegate said 3s ytour own personal feeling; that is, it
is just personal with him returning to China whewerything is familiar, and the
memory of his father, and his father’s death; thathat he means by being harmed
and mistreated, and the delegate asked if thah& tne meant. He said yes.

The delegate asked if he were to go back to Chimat Wioes he believe will happen to
him. He said there will not be anything happerimgim in the short term but in the
long term, if he does well in his work, he belietleat whatever happened to his father
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will happen to him as well. The delegate askedtwlbas he mean what happened to
his father will happen to him, that is, what doesiean what happened to his father

would have the same effect on him? The applicaidtisecause his father’s business

was bought back by someone from the governmene sxeleves that if he has a good
business in the future, the same people will catarh and try to buy his business.

The delegate asked what evidence did he havehtisawbuld happen to him. He said
none. The delegate asked, this is just somethaighie believes may happen to him if
he followed the same path as his father. He said,also emotionally, like even if he
had his own path, like a different one to his fatltewill be the same thing. The
applicant continued, he does not want to live emghadow of his father left to him.
The delegate asked who he believed would do thsntaf he were to return to China.
The applicant said this is just something that éleelses. He believes the shadow his
father left to him will be with him all the rest bfs life. Another reason is that there
are too many corruptions around in China. Thegiteasked why they would be
interested in the applicant. He said it might lb@the same group of people, but if he
has a success in business in the future, they malfferent people from the
government who try to buy his business. It is fyegsemething; he is emotional.

The delegate asked whether he intended in theeftituestablish a business if he were
to return to China. He said yes. He said in Clewmeryone believes that if someone
has a business then they can support their faretkgb The delegate asked what sort
of business he would establish. He said a cortgtrucompany, the same as his father.

The delegate said the applicant arrived in AugtrialiOctober 2007 and she asked why
he waited three years to lodge an Application f@ratection visa. He said after his
father passed away, he was trying to do his besapport his family but he did not
think that much about Protection. He was tryingttavide enough money for his
family. He was also trying to earn enough monegddoack to school but after a year
he realised it was impossible for him to earn emowgney both for his family and for
himself. He asked his relatives how to stay intAal@ and they told him to see a
migration agent. He trusted a migration agent &haustory and the agent said the
best thing to do would be to apply for Protectidrhe delegate asked when he saw the
migration agent. He said last year.

The delegate said she wanted to clarify that his parpose in staying in Australia is
to earn sufficient funds to support his family badme in China, and also to earn
enough money for him to go back to school for fertaducation. The applicant said to
finish school.

The delegate asked if there was anything else Ivdeddo say to her today to support
his claims. He said he hopes to get the Protegigmas well as the Work Permit.

The delegate asked whether he had said everytkingdhed to say today. He said
yes.

The delegate asked if he had family in Australige said he had two relatives here.
One lives in [suburbs deleted: s.431(2)]. The gietie asked if he had any other
relatives besides his mother and brother in Chia.said his grandmother.



52. The delegate said there is nothing else he wantedyt in support of his claims. He
said no. The delegate asked if there was anytignganted to ask. He said, no.

Hearing with the Tribunal held [in] April 2011

53. The following is a summary and it is not a transtcaf the hearing held [in] April
2011.

54. The applicant was happy to have a Mandarin intéeprbe could understand her, and
had no objection to her being the interpreter.

During the hearing | may put to you any informattbat | may consider would be the
reasons for affirming or agreeing with the Departtisedecision. If | do that, | must
also explain the relevance and the consequendbatdhformation and | will invite you
to comment on, or respond to, that information.u Yizay respond to that information
orally or in writing. You may also seek additiotiahe to comment on, or respond to,
that information. If | do use this procedure dgrthe hearing today, | will let you know
before | do so and | will discuss it with you.

55. The Tribunal indicated it wanted to ask the applics/me questions about his
application for a Protection visa. In the applitsaugase, there are two documents that
form his application. The first is marked with “@hd, as the applicant can see, the
guestions are in English and the answers havetyped in English. The Tribunal
referred to responses shown in the document. Tibeidal said that the applicant
indicated on the document (“C”) that his claim&amswer to Questions 41-46 were
attached. There is an English translation of then€se responses to Questions 41-46
as well. The applicant acknowledged his signattitbe end of the document.

56. The Tribunal said the other document forming hiplgation for a Protection visa is
the one marked “B” Again, it is in English and tmeswers are in English. The
applicant acknowledged his signature on the doctimen

57. The Tribunal indicated it wanted to ask the applicGbme questions about his
application. Not so much what was in it at the reambut how it was prepared.

58. The Tribunal asked if he had any help in filling the two forms “B” and “C”. The
applicant said “No.” The Tribunal asked whethettyped in the answers in English.
He said he wrote it in Chinese, and he found &isolj to translate them. The solicitor
is the person sitting next to the applicant athtearing. That person said he is not a
solicitor, he is actually a migration agent. Hawe is [name deleted: s.431(2)].

59. The Tribunal said it could understand the applisantiting in answers in response to
questions 42 to 46 (the original document, wriitefChinese” script), but for
example, having regard to the question relatinggeducation, where someone has
written for example, that from 10/2007 he attenfsethool deleted: s.431(2)]; the
Tribunal asked whether he did that. He said yese Tribunal asked whether he typed
it in. He said actually be just wrote it in Chieeand then his representative typed it for
him. The Tribunal said it had another questiorg,“®u understood that this says
“Education. Give full details of all the educatigou have undertaken (in any
country)?” The applicant then said that his regnégtive explained to him what the
guestion was in the application. The applicanficored that both he and the agent
spoke Mandarin.
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The Tribunal said it wanted to ask an importantsjoa. The Tribunal asked, whether
at the end of the process with the agent, wheredeyped everything out and it was
ready to go, did the agent read back to the apylwaat the agent was reading to
himself in English, and translating into Mandafuor, the applicant to understand what
he had written? The applicant said, “Yes.” Thebtinal asked if the information in the
two forms marked “B” and “C” was correct. The dpaht said, “Yes.” The Tribunal
asked if they were still his claims. He said, “Ye3he Tribunal asked if there was
anything that had been left out that he would n&e 1o claim. He said, “No.”

The Tribunal referred to the passport which hachlieught in by the applicant. The
Tribunal checked the following information. Histdaf birth is [date deleted:
s.431(2)]. The date of issue of the passpornisJuly 2007 and the date of expiry is
[in] July 2017. The applicant is now [age deleted31(2)].

The Tribunal asked whether he has travelled toodingr countries besides Australia.
He said no. He arrived in Australia [in] Octob@&0Z. He came to Australia on a
Student visa. The Tribunal said it had the filachrhas his application in it. It looked
at that file. He came to study English for high@al. He did not have a student
guardian. The Tribunal asked what college he weenHe said [school deleted:
s.431(2)]. He was there for one and a half yehis.entered that course roughly in
November 2008. The Tribunal asked whether thatduasto the tragedy in China, due
to his father’s death. He said yes. The Tribas&led whether he finished Year 11 in
China. He said he did not finish Year 11 in China.

The Tribunal said it wanted to clear up somethnognfthe interview with the
Department, and asked where he lived. He livd¥illage 1], Chengtou Town,
Fuging City, Fujian Province.

He was then asked where his family members lived,hee stated that his relatives
lived in Hua Xian and Yongan City and Sanming CiTthe Tribunal asked who lived

in those places as it could not understand whatsa@mson the tape. He said his father,
mother and younger brother. The Tribunal askedwplace they lived in. He said
they lived in a place close to a school. It was pne address in Yongan City.

The Tribunal asked the applicant to describe lasnd for refugee status. He indicated
regarding political issues, and he is afraid tdbgok to China. He has a fear to go back
to China. That is why he applied for the Applioatifor a Protection visa. The

Tribunal asked what his fear related to. He saichlise of the Chinese government
system, it hurt his father deeply and that is whyhhs a fear. He is afraid because of
this authority system; it might hurt him as welllso, what happened to his father is a
kind of tragedy that makes him fear to go back hin@.

The Tribunal said it had listened to the CD ofititerview that the applicant had with
the Department of Immigration, so it is familiartivithe claims that he made to the
Department.

The Tribunal said it had some questions about that.

The Tribunal said it would repeat what it thoudie aipplicant’s claims were in relation
to his father. He had a car accident on the waehfsom work which occurred at the
end of 2008. The applicant believes that what Bapg to his father was set-up by
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someone else for a political reason. He agreduk rmigration officer had asked him
why he believed the death of his father was sdtyupomebody else. The applicant
had said that before the accident took place Isefaimily, had some information of his
father’s business being bought back by someone &lsevever, his father’s business at
the time was very successful, so his father didwaoit to sell the business. Also,
someone came to the family home and threatenedthisr to sell the business. The
applicant had said they were gangster people whnecal he Departmental officer had
asked when this occurred. The applicant said bdfe accident happened. The
Departmental officer asked him to be more spediing he said from May up to the
end of 2008.

The Tribunal asked whether the summary represemted he had said to the
Department. He said he was happy with that. Tiiteufal said what it wanted to ask
about that is that he arrived in Australia in Oe&oilm 2007, and he said that these
things happened to his father from May to the ein2008. He said he thought so. The
Tribunal said he obviously was not in China attthree, so how does he know what
happened during this period? The applicant saitksones he used the internet to
contact his parents or the phone to contact hismpsrand also relatives.

The Tribunal said that he apparently said to thpdbenent that he had two relatives in
Australia, and asked if that was correct. He ga&l The Tribunal asked the
relationship of those persons to the applicant.s&ld one is his uncle. He said he is
his Mum'’s brother’s brother, and the other persoan aunt from his father’s family.
The Tribunal said if it is your Mum’s brother’s lther, is it not your Mother’s brother?
He said no, it is his Mum’s brother’s brother-invlaThey live in Sydney. The
Tribunal asked whether they were citizens or hadchpaent visas. He said that his
uncle had submitted an Application for a Protectima. Regarding his aunt, he is not
sure, she never mentioned anything.

The Tribunal said in his claims he had a differidet to a lot of people in China about
how things should be. He referred to him believingemocracy. The Tribunal asked
him what he meant by democracy. He said justdikend of movement that occurred
in Egypt. The people were against the governmeaoalse they were not satisfied with
the government control. In the Chinese interietre are sort of news reports against
the government. He read a lot of reports on ttermet to push the government to
reform in China, but very soon after that news,réports on the websites were blocked
by the Chinese authorities. The Tribunal askedtidrehis was on Xinhua? Where
did he find the information? He said he foundithe newspapers and the websites.
The Tribunal asked which websites. He said, ssdBaadu, or all the websites in the
news.

The Tribunal asked if the people in Egypt are sssft#, and democracy is introduced
to Egypt, if it isn’'t already, what changes areythaoking for, that comes under the
umbrella of democracy. He said he thought becafigee corruption of the
government authority in Egypt, it is the main matien of this movement, and also in
China.

The Tribunal said that the applicant said his défe political view also includes
freedom, and asked what he means by freedom. iHHéreadom does not only mean
the physical but also from the spirit. That mepegple can speak out freely what they
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want to say and it is easy to be accepted. If lgawpre suffering from harmful things,
of disasters or persecutions, the government cstalad up and help them.

The Tribunal asked the applicant to talk aboutcireuption that he talks about in
China. The Tribunal said that he seemed to béngkbout corruption affecting his
family in China, and asked what the corruptiomi€hina that he particularly does not
like. He said an example is one officer retires] rom the regulations this officer
should have received a large amount of superaroruatipension allowance but the
Chinese authority just deducted money and killedatficer. This officer’s family
sued the Chinese, or accused the Chinese autbptdighe High Court in Beijing but
on the way to the court the family members of thember suffered from a lot of
troubles and difficulties. Another example is t@&ina is now building a lot of
railways and because there is a lot of corruptiotihése railway offices within the high
levels of the railways, and they get a lot of mofreyn the corruption. So, at the end
the railway quality is not very good and it is hémmand it is not responsible to the
passenger safety and security. There are a mhef examples.

The Tribunal asked when, in his first example Hergeto an officer who retires,
whether that is someone he knows. He said hemmdsiow this particular person but
it is very common.

The Tribunal asked what would happen to the applitdne were to return to China.
He said what happened to his father made him haegiaus fear of going back to
China. If he goes back to that place where hisefahad the accident it will make him
upset and depressed and in fear. So he couldvedikde a normal person.

The Tribunal took a short break.

The Tribunal said the following. Remember at tbgibning of the hearing | told you
that | may put to you any information that | wowlohsider could be the reasons for
affirming, or agreeing with, the Department’s demms | am going to do that now.
When | give you the information, | will explain tikensequences and the relevance of
the information. You will be invited to comment onrespond to the information.

You can respond to the information orally or intimg. You can seek additional time
to comment on or respond to the information. Thbuhal said that it considered that
there were three possible ways to possibly respond.

The applicant said he wanted to respond orallye Tibunal said it was about to say
he can respond orally, or in writing, or come backvo weeks and respond orally. He
said he wanted to respond orally today.

The Tribunal said the first piece of informatiorthat at the Department interview the
applicant indicated that the main reason for sgymnAustralia, and his failing to lodge
a Protection visa application sooner than whenithevehs because he wanted to earn
more money to support his family in China. He leddpis Protection visa application
[in] September 2010. The relevance of the inforomeis that it may indicate that he
does not have any fear of returning to China. é#dly just wants to stay in Australia
so he can earn the money to support his family ba€lhina. The consequences may
be that the Tribunal affirms the Department’s decis
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The applicant responded as follows. Making mosey partial reason but the main
reason is the fear of what happened to his fatfibrs has made him have a lot of fear
of going back to China. If he returns to Chinahlas to live under that system for the
rest of his life and also he has to live underf@iser's shadow, and the darkness of
China. The system is everywhere in China. Sodes thave fear to go back to China.

The Tribunal said the next piece of informatiomhiat he does not want to return to
China because most Chinese have a different @litiew to him, and also he does not
want to live under the system that exists in Claind the system is everywhere in
China. The Tribunal said, however, he does nairgeto a political party, and he said
at the interview that his political views were bisn personal and emotional views.
The Tribunal said the applicant has not indicated he is going to join a political

party or act upon his feelings and views, if heaverreturn to China. The relevance of
this is that if he does have a different view te Way China should be run, or how it
exists, it may be that will never come to the attsmnof the authorities because he will
never say anything about it. So, from the persecygoint of view, it may be that if he
does not say anything and he does not do anyttiogtat, then he will not come to the
attention of the authorities and he will not suti@y harm. The consequences may be
that the Tribunal affirms the Department’s decision

That applicant said, that is true, but that sysbas already hurt his father. So that is
why he is thinking that if he returns to China pably the system will harm him as
well. He said, yes, that’s true that he did nat gny political party right now, but he is
not sure that he has to, or he will join the pcditiparty if he returns to China, or, show
his political view in public. The system of Chiisaall over China. Even if he does not
speak in public to show his political view, it dlghere.

The Tribunal said the next piece of informatiomhiat the applicant claims that
gangsters purchased his father's business. Theral asked if that is right. He said
yes. The Tribunal continued, they threateneddiiger and they smashed machines
and his factory. The applicant agreed. The Tradbgaid the applicant said the same
thing will happen to him if he returns to China dredsets up a business. However, it
may be that the applicant does not know that tlilishappen if he sets up a business.
Secondly, he may be an employee. There are otitens. The Tribunal may find
that just because these things happened to herfatthoes not mean that they will
happen to him, and he has the choice to choosef@sgion, and how he is going to
pursue it. The Tribunal said the consequenceshbadiat the Tribunal affirms the
Department’s decision. The applicant said he agiiest he can be an employee but the
Chinese system is everywhere and, no matter whikt is going to do, it is going to
harm him one day. What happened to his fathenteae him have fear, so being an
employee or setting up a business does not makditiesence. The applicant said if it
does not happen to him right away after he rettarhina, he cannot say it will not
happen in the future. What happened to his faibegrhim deeply. No matter what
type of job he is doing, it stays the same.

The Tribunal said the next piece of informatiorates to his father in that the applicant
has claimed that he cannot return to China dukd@imotional trauma caused by the
death of his father which has caused mental angargmental damage. The relevance
of this information is that this claim may not falhder the Refugees Convention. The
applicant has also said in his interview, or he agsed, would he would have suffered
mental damage, whether he was in China or Austratia Tribunal said the applicant
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had said it would be worse back in China. Thewvaalee of this is that, first of all, the
applicant does not know what is going to happemroin China, it may or may not be
bad. It may not be worse. He may find it will maiuse any more anguish if he goes
back to China and lives somewhere else and notentisrfather lived. The Tribunal is
not sure whether this falls into what the Conventlefinition is meant to consider.
The consequences may be that the Tribunal affim@®epartment’s decision.

The Tribunal was asked to repeat the question. TTibeinal said it relates to the
emotional damage caused by death of his fathesjrigmental anguish or damage.
The Tribunal said the applicant had been sayingitim@ were to return to China it
would be worse for him than if he stayed here. Thleunal had been saying that it
may or may not be worse if he goes back to Chi@amay find if he goes back, and he
has a chance to grieve with his family, it may\alée some of the mental anguish; or
he could go back to a different part of China whHezes not reminded of his father.

The Tribunal said the third point that the Tributredd to make was that the claim may
not fall within the Convention definition and it pnaot amount to serious harm
according to the Migration Act. He said he can mtivanother place but the Chinese
system is everywhere. Compared to serious hagerayus pain he would rather
choose the less pain, so he does not want to pdtituire at risk. If the Chinese system
cannot be changed, the suffering or the pain oft\wappened to his Dad will be there
forever with him. Because his father was killediemnthat system, that is why he has
fear.

The Tribunal said the next piece of informatiomhiat there is no evidence that the
death of his father was due to anything other thaar accident, and there is no
evidence that it was related to gangsters. Theaeice of this is that his fears may be
based on unprovable thought that his father's deathcaused by gangsters. It may be
that he just had a car accident. This may medrthlaasis for his claim in relation to
the death of his father causing an impact on himd,s0 on, may not be based on fact
The fears for his future in the Chinese system naybe based on fact. The
consequences may be that the Tribunal affirms #y@aBlment’s decision.

The applicant responded that he does not thirskhitd own thoughts. It is very
common in China. Also he does not think it is raxident because shortly after the
death of his father, his father’s business was bbhg someone else. The Chinese
authority and business have a special relatiorshipthey can cover the truth. They
can smash machines at the factory and set-up &teatc Their local government
officer covered the truth and that is why they doubt find any evidence. This is a
kind of disadvantage of the system and it harmpleeocAs a Chinese citizen, he does
hope the Chinese system can be changed so ifuragdb China, he will probably
release his political view in public. That makes ihave fear of returning to China,
and he is very disappointed with the system.

The Tribunal said the next piece of informatiothiat he has not provided any evidence
that he has shown his disappointment with the Gairsgystem whilst he has been in
Australia. This may mean that what he is sayingiscredible and may be something
that he has manufactured today. It might be thotigit someone who had views that
they would express when they went back to Chiren ttme would think that they

would be expressing them here. The relevancei®fstthat it may indicate that the
applicant’s evidence is not credible and he hasmanufactured it and he has just
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thought of this idea now based on the informatlaat has been given to him. The
consequences may be that the Tribunal may affisxDigpartment’s decision.

The applicant responded as follows. Because theifavas living under that system in
China, that is why his father did not want himiteelin China for the rest of his life,

and that is why he sent him to Australia. Theliappt was very young when he first
came to Australia. Since his father passed awaynderstands what the Chinese
system looks like and he does not like it, andsheoit very satisfied with the system in
China. Even if he did not express his politicaws in public, he always took an
interest in political issues of what happened imn@hfor example, the reforms in
China. He always responds through the internegxXample, regarding the Jasmine or
Tunisia reform to express his political view abthé Chinese system.

The Tribunal asked whether he signed his namdsogetcomments. He said no. The
Tribunal asked if there was any way that the Clarggsrernment could trace him. He
said, not sure. He said, “| am not sure becausenhbsite that | browse was always
blocked by the Chinese authorities.” The Tribwsad, “the browser was blocked by
the Chinese authorities.” The Tribunal asked, vaduegs that mean; he could not access
it at all, or he could not respond? He said henoabrowse the website, it does not
exist anymore.

The Tribunal said the next piece of informatiomhiat the applicant said that if he were
to return to China he cannot get a good job in €kine to his lack of education, as he
has only completed Year 11 studies but in factdsednly completed Year 10 studies,
and the Tribunal asked if that was right. He sa@s.” The Tribunal said the
relevance of that is it was not looking at peoptgportunities for employment in these
matters. The Tribunal is really looking at whethercan be employed, not whether he
can be employed in a good job. As he has saidsiolaims, he has been employed in
Australia in construction and some other work, pathaps that will be what he will be
employed in, in China. The relevance of that & thay be sufficient for the applicant
not to gain the protection of the Refugees ConwentiThat is, as long as he is able to
obtain a job, it does not appear that the Convantiould protect him by giving him
receive refugee status in Australia. The conserpgemay be that the Tribunal affirms
the Department’s decision. The applicant said, filee applicant then said it is true
that he can find a job but it does not mean thatameget what he should get in China.
Normally the official government officers and busss have a special relationship, so
most of the time he could not get his salary. Thbunal asked what he meant by
saying he would not get his salary. Does he meanduld not get a salary at all, or he
could not get what is commensurate with his abgiti He said he could not get a salary
at all. The Tribunal asked whether he was sayagbuld work, but get no money.

He said sometimes, when the project was finishidte Tribunal asked whether he had
ever worked in China. He said, no. The Tribursideal what he was basing this
comment on. He said a lot of people around himehiead the same thing happen. If it
happens, if he appeals to the higher courts thed mvernment officer or related
business people will stop him. That is all becanfdgbe system. He thinks that people
have rights to speak out what they think and taesgtheir political views.

The Tribunal said some people may find that thisoscredible and it needs some
supporting evidence. The Tribunal is saying itloe basis that he had said people
around him, and he is a [age deleted: s.431(2)] gfelaman. So, the Tribunal is
wondering what experience people around him, stisdéave had in working and
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perhaps they have the same lack of experienceeapihlicant. He said that he could
show the Tribunal the evidence later. The Tribwaskied for him to provide that
evidence within two weeks. The Tribunal said &t itioment the Tribunal may find
that it is not credible. Even if it happened iol&ed incidents, it would need to be
happening across the board to be significant. SHmee situation may happen in
Australia where some people are employed and drpaid. They think: will they take
it to court? Well, maybe, maybe not, it's only ameek’s salary, or something. So it
may not distinguish the communist system from tlestern system.

The Tribunal asked if there was anything else hetadto say. He said the system is
really bad with darkness everywhere and also tiheiption.

The Tribunal asked whether the applicant could ndrageople who employed him in
the construction industry in Australia. He saiddimdnot know. He said it is a long
time ago. The Tribunal asked whether he was emegloypw. He said no. The
Tribunal asked who was supporting his family ndde said he heard that his mother
got a job, and his uncle gives him support onceoatin The Tribunal said so that is no
longer a reason for him to stay in Australia toyide money for his family.

The Tribunal asked when was the last time he hatt?vdle said before September
2010. The Tribunal asked what type of work it wake said inter-construction. The
Tribunal asked for more detail. He said becausag casual. The Tribunal asked
what work he did. He said painting or lifting. &firibunal asked how long the job
was for. He said three weeks.

The Tribunal referred to, and explained s.91R(3hefAct. The Tribunal stated that
his activities on the internet relating to the ates in Australia may not be considered.

The Tribunal asked if there was anything else het@gito say about that, or anything
else.

The Tribunal discussed with the applicant his pimri of the documentation to prove
that people were not paid in China. The Tribumal the applicant agreed that he
would provide that information by [a date in] April

The Tribunal asked if there was anything else p@ieant wanted to say.
The applicant asked the Tribunal to repeat theé duestion as he had something to add.

The Tribunal said it thought the first question wisat he said at interview that the
reason he failed to lodge his Application for atBetion visa sooner was that he had to
support his family in China. The Tribunal saidttlsathe basis of the information. He
said he had nothing more to comment.

Letter dated [in] April 2007, with reference to three documents

104.

The applicant’s letter stated:

As required by the Tribunal Member during the itexv [in] April 2011, | would
like to provide the following the hyperlinki€) as evidences as references.
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The applicant then provided the following threeerefices, which the Tribunal has
accessed and where appropriate, has reproducea.belo

1. http://chuinadigitaltimes.net/china/unpaid-walgdhese documents are all China

News items tagged with: “unpaid” wages, with 3mt as at 6 November 2011 (last
accessed 6 November 2011).. There is also anveaslior 2004-2011. The Tribunal

has not reproduced any of the documents into teigdibn Record

2. http://lwww.chinadaily.com.cn/cndy/2011-03/31/conterl?253185.htm. (accessed
27 April 2011)

Unpaid migrant laborers dominate disputes
By Wang Wen (China Daily)
Updated: 2011-03-31 07:58

Migrant workers fighting for unpaid wages filed radhan half of all labor disputes in
the capital last year, it was revealed on Wednesday

A total of 14,361 cases were reported to autheriti2010, with the vast majority of
victims being "laborers in the construction indystsaid Wu Antai, director of labor
inspection at Beijing's human resource and soeiality bureau.

In releasing the latest statistics, Wu named aadsl six major Beijing firms recently
taken to court for failing to pay salaries on tilAeong them was Huapu Property
Group, a real estate firm in Chaoyang district,cehivas found to have withheld
payments to 24 employees for 14 months.

Huapu and two other companies were fined betwd@023nd 20,000 yuan, as well as
ordered to clear the arrears with affected stadf jgay compensation.

"We want to make them pay the salary rather thpenalty," said Wu, who added that
two other firms received fines of 14,000 yuan aB@Q@0 yuan respectively for illegally
prolonging employees' working period.

Beijing's labor inspection team helped 48,300 wirkget unpaid salaries totaling almost
176 million yuan in 2010. Roughly 39,200 of clairtsawere migrant workers. Officials
also dealt with 269 mass incidents caused by disput

"Labor wrangles in the (construction) industry veiintinue to be serious as the city
develops at high speed,"” said Wu.

The building industry is the worst for disputes;@cling to Wang Fang, director of
Zhicheng Legal Aid and Research Center for Migk&forkers, although official
statistics show small and medium-sized enterptisge been involved in more than 90
percent of all conflicts over the past four years.

"Although the city is still seeing a peak in lawwslations, the number of disputes fell by
23 percent last year compared to 2009," added Wu.

He predicted that social security will likely besthext big conflict, as from July 1 firms
are required to cover migrant workers' social sgcaontributions.

China Daily



107. 3. http://ilo-mirror.library.cornell.edu/public/Englgdialogue/actrav/publ/128/7.pdf
(Footnotes have been deleted).

The crisis of wage arrears
The challenge of wage arrears in China

Unpaid wages are common throughout China - in-statged enterprises, but also in
foreign-backed companies. Meanwhile, many statesfitace bankruptcy, and legal
changes prompted by the World Bank will soon endem@arners' right of first call on
available funds. Protests are spreading, but tledatrade union freedom is hampering
the Chinese workers' campaign.

Gerard Greenfield
Research Officer

Hong Kong Confederation of Trade Unions

Tim Pringle
Labour Research Consultant
based in Asia

Speaking to the National People's Con-Ogress (NiiPBgijing on 17 March 2002,
Chinese Minister of Finance Xiang Huaicheng caltednore rapid economic reform,
while promising - yet again - national prosperibgdarogress. Yet the national political
leadership was compelled to recognize a numberaefigg social crises, not least the
prospect of rapidly rising unemployment, increasedjuality and growing poverty. Also
casting a long shadow across this vision of natipr@sperity was the problem of unpaid
wages; a problem that has led to a wave of indistrirest across the country and
brought tens of thousands of protesting workersoauthe streets.

In his report to the NPC, Xiang Huai-cheng annodrtbat in 2001, "extra rev-enue in
local budgets was mainly used to pay the overdugesand salaries of employees in
government departments and institutions ...". ¥etgroblem (as understated as it is in
official statistics) remained unresolved, with RMB billion (US$793million) in wages
owing from the previous year. Outlining a seriesnafasures for county-level
governments to take over wage payments for loahlesa(especially teachers) in
townships, the Finance Minister exposed an undeglgense of urgency. This urgency
was based not on the needs and interests of goeatrwiorkers, but instead reflected the
Party leadership's overriding concern with sodiab#iity Xiang Huaicheng was quick to
assure NPC delegates that: "Funding for socialrggdenefits and wages and salaries
will be guaranteed to maintain social stability."

A similar sense of urgency concerning the growiragevarrears crisis was con-veyed in
Premier Zhu Rongji's report to the NPC on the meviday: "We need to ensure that
wages and salaries are paid on time and in fulh &r that, new construction projects
have to be cancelled and things that are not utwere to be given up or reduced in
scale."



Significantly, Zhu Rongji also alluded to "extra@ge and waste" as an expla-nation for
the shortage of state funds. Corruption was idedtifis a factor, though not explicitly:
"Officials use public funds for wining and diningtravagant entertainment and private
travel abroad. This misconduct invariably consutagge sums of money, so we must
resolutely stop this tendency."

This link between unpaid wages and corruptiongsificant precisely because at the
very moment that Zhu Rongji was addressing the N& of thousands of workers in
the north-eastern provinces of Heilongjiang andhiag staged mass demonstrations
calling for the resignation of corrupt officialsdademanding immediate payment of
overdue wages. An estimated 50,000 oilfield workeisl pro-tests in Daging City in
Heilongjiang Province, and 30,000 workers from mitian 20 state-owned enterprises
(SOEs) rallied in Liaoyang City in Liaoning ProvencT he workers were demanding
unpaid wages, pensions and compensation, as walbtssting against the corruption
and injustice of local officials and enterprise mgers. However, only hours before
Xiang Huaicheng informed the NPC in Beijing that firoblem of wage arrears would
be resolved through financial measures, a moresidegpolitical step was taken. On the
morning of 17 Mardi, Yao Fuxin, a retired steelirg mill worker and representative of
the protesting workers from the local Ferro-Allogckory, was detained by police in
Liaoyartg City. Three days later, armed police wagployed to break up the protests
against Yao's detention. Three more workers wetardl, and later all four were
formally charged with "illegal assembly". They rdmin detention and face five years'
imprisonment if convicted.

In its attacks on the workers' protests, the Haggership clearly, demonstrated its
narrow view of the wage arrears problem as a thoe&ocial stability”. Also clear is the
divide between rhetoric and reality. Ultimatelye tRarty leadership's recognition of the
problem is ritualized in Beijing, while workers'ltEtive action to resolve the problem is
criminalized.

Like the wage arrears problem itself, workers'acto demand unpaid wages and end
corruption is not new. In May 2000, over 5,000 veyekprotested in Liaoyang City over
wage arrears. At that time, 2,000 workers still king at the Ferro-Alloy Factory had
not been paid for 16 months, while 2,000 xiagamdf{duty") workers and 1,000 retired
workers had not received their living allowanced pansions for three to six months.
Then, as now, 900 armed riot police were deplogdat¢ak up the protest and three
workers' representatives were detained. In respenseers marched through the streets
with banners that read "Being owed wages is noinaet"

The scale of the problem

The Finance Minister's reference to RMB 6.5 bill{t5$793 million) in government-
sector wage arrears reflects an attempt to cotttaiproblem by recognizing it, then
seriously understating its size.

Though incomplete, existing nation-wide data giseawseful insight into the true scale
of the problem. According to an oft-cited repoteesed in December 2001, the total
wage arrears across the country amounted to RMBI8H#ion (US$4.4 billion) in 2000.
This is marginally higher than the figures publidiity another official source, the All
China Federation of Trade Unions (ACFTU). The ACFd&fa show that 13.9 million
workers in 79,000 work units were owed RMB 31.%dmil (US$3.9 billion) in wages in
2000.

These data are revealing in that there is a sttonglation between the number of
workers owed wages (and the amount owing) anditbe af recent mass protests. The



largest number of workers facing wage arrearsmeeotrated in Liaoning Province, with
Hunan in second place, followed by Heilongjiang &ethan provinces.

However, these figures must be revised upwardki iteto account the increase in wage
arrears over the last two years, especially witheased bankruptcies and closures of
SOEs. Also, unpaid wages should be more broadipekkto include all forms of
remuneration owed to workers. Off-duty SOE workémmselves refer to their monthly
living stipend as their "off-duty wage". Thus, thegnsider that they have just as much
right to these wages as does any worker still epgaldn the workplace. Furthermore,
unfair wage deductions, unpaid insurance and pemiEmiums that were deducted
from workers' wages, but not paid into approprfatels, are key issues in workers'
protests and strikes.

It is difficult to estimate the scale of wage arseawed to retired SOE workers. In June
2000, Zhang Zuoji, the Minister for Labour and $b&8ecurity, stated that arrears in
pensions during the period from January to May 241060e totaled RMB 1.4 billion
(US$174.6 million) in 19 provinces and autonomagions. Similarly, data on the late
payment or non-payment of off-duty SOE workershlivallowances are incomplete.
However, localized surveys may reveal the heavgenination of "off-duty” SOE
workers owed wages within certain cities. For exi@ngccording to a survey of off-duty
workers in ten cities by the China Economic Rede&@entre, released in March 2002,
57 per cent of workers were owed wages averagin® B34 (US$443) each. The task
of estimating the amount of wage arrears for migwasrkers is even more difficult,

given the lack of wage records and the prevalehagarmal employment, though one
lawyer involved in defending the rights of migravdrkers put their total wage arrears at
RMB 36.69 billion (US$4.47 billion) in 2000.

Regardless of what these figures do or do notisesy¢lear that the non-payment of
pensions and living allowances and of migrant war'k@ages is an integral part of the
wage arrears crisis - not least because of theofdleese workers in escalating protest
actions, strikes and labour disputes.

SOE bankruptcies and wage arrears

In many ways, the references by Zhu Rongji and &idoaicheng to the ur-gency of
wage arrears were directed not at the current enopbut at a far greater problem in the
near future. Both emphasized the need to speedvgtipation, involving the forced
bankruptcy and closure of SOEs, despite the cemti@that corruption and unpaid
wages play in this process. Over the next five yghie Government will use RMB 290
billion (US$35 billion) to write off the debts of 20 SOEs before declaring them
bankrupt. Last year alone, RMB 50 billion (US$8ibil) was used to write off the bad
debts of SOEs, and this year it will be increageRN¥B 80 billion.

However, the Government faces a dilemma. Whilg dliocating billions for SOE
liquidation in order to bail out the banks, thestixig bankruptcy law requires that
workers' wages take priority in the liquidation gess. In response, the Government is
revising the bankruptcy law to give priority to thights and interests of creditors,
especially banks. This is a revision the World Banll Asian Development Bank have
long insisted be made. The result will be that urfideire SOE bankruptcies, workers'
wage arrears claims will be considered only afterlianks and other creditors have
taken their share. As such, they will not only Itiseir jobs and wages, but their legal
right to claim unpaid wages, including off-duty vesgand pensions, will be seriously
undermined.



The significance of these rights for workers carir@bverstated Many off-duty SOE
workers have refused to take on new jobs becawskiog formal ties with their work
unit renders it impossible to pursue wage arrdaims. Workers also suspect that
corruption - and not merely inefficiency and unjiaddility - underpins SOE
bankruptcies. In Liaoyang City, over 30,000 workieosn 20 SOESs joined the "Bankrupt
and Unemployed Workers" in linking the loss of wegalowances and pensions, forced
factory closures and redundancies to corruptionrgnmeanagement and local officials.
That is why demands for unpaid wages were tieclis for the resignation of key local
officials and demands that the central Governmaetvene to investigate local
corruption.

Unpaid "off-duty" wages and pensions

In addition to intensified SOE bankruptcies, thd ehthe xiagang (off-duty) system will
exacerbate the problem of wage arrears. Off-dattyistwill be abolished by 2003,
ending the payment of monthly living allowancesvarkers after they are "stood down"
from SOEs. The current system allows workers tantain their existing ties to their
work unit for up to three years or until they finedw employment. During that time they
receive a monthly stipend, of which a third is paydthe work unit, a third by the
unemployment insurance fund and a third by locaegament. When the off-duty
system is abolished, SOEs will instead pay a ohéeabnomic compensation fee"
calculated on the basis of a month's salary foryeyear of employment.

Although SOE workers, retired workers and off-dwiyrkers are treated as distinct
categories governed by very different regulatiams laws, for workers themselves the
distinctions are often blurred. This is especiathywhen workers are drawn to protest
over unpaid wages. Protests by retired and off-dutskers expose SOE workers to the
prospect of hardship ahead, prompting them to guesthether ongoing wage
deductions are really going into pension and s@&aurity funds. Similarly, protests by
SOE workers over unpaid wages place a question awankthe viability of the

enterprise and highlight the risk that late pensiand living stipends may never be paid.
In fact, protests over social security or labowuirance funds are widespread and in
practice are often inseparable from the problemvagie arrears.

Mismanagement and even embezzlement of labouransarfunds by company
managers have been widespread, causing greatamgeg workers. Some enterprises'
unwillingness or inability to pay labour insurarmemiums has led to protests by laid-
off and retired workers — many of the latter haeermforced into early retirement and
are far short of the official retirement age of 88me even as young as 35.9

The issue of social security benefits and pensmatso tied to former employers'
compliance with the retrenchment agreements thdtews signed — or were compelled
to accept — when they were laid off from SOEs. &ample, the failure of the
Petroleum Administration Bureau in Daqing to compith its retrenchment agreements
led to protests by 50,000 workers in March and K802 — an action which saw the
formation of an independent union to pursue worldasands.

Similar mass protest actions also resulted whekavsrreceived retrenchment packages,
but were still owed several months' wages. Ag&ia,"break” with the work unit

weakens their ability to lay claim to unpaid wagesl often leads to militant action.

Mine workers in Liaoning Province clashed with peliand soldiers when the miners
were given severance packages, but were still d8adonths' wages.

Another phenomenon worth noting is the illegalrages by SOE managers to pay wage
arrears in kind. In May 2001, over 200 workers friima Dengkou County Chemical



Fertilizer Factory blocked the Baotou-Lanzhou raywine for over an hour. An official
from the Dengkou County complaints office repottieat the Government decided to
distribute chemical fertilizer for the workers tllan lieu of wages. They also ordered
local police to find out who had organized the desttion. In a telephone interview
conducted by China Labour Bulletin, a worker frdra factory said he received five tons
of fertilizer in lieu of three months' wages. Tleport notes that: "He was pessimistic
over the chances of receiving anything for the iaing five months' wages owed to
him."

Failure to pay local government workers

In March 2002, the Chinese People's Political Chasue Conference (CPPCC) General
Office released the results of a nine-month researcject showing that local
government employees in 26 out of the country'pr@¥inces and autonomous regions
are owed wages.

Despite this, the central Government continuegdercsalary increases for government
employees in an attempt to maintain social stgb#itimulate con-sumer spending and
reduce the level of corruption. However, as Yang&uwice-chairperson of the National
Committee of the CPPCC pointed out: "If the problenthese overdue salaries cannot
be solved, encouraging a policy of 'rational safamgventing corruption' can hardly be
implemented.”

The central Government, however, claims that endugtis are transferred to provincial
and county governments to alleviate the problenthAtNPC session in March, Finance
Minister Xiang Huaicheng reported that the cenBalernment transferred RMB 89.2
billion (US$10.9 billion) to local governments iO@L to pay off wage arrears and RMB
98.2 billion (US$12 billion) for social securityggrammes, including basic living
allowances for off-duty SOE workers. This was therd to justify another pay rise for
government workers in the coming year.' Only a dater Xiang Huaicheng
acknowledged massive debt levels in county goventsnd he financial daily, Shichang
Bao (Market Daily), estimated this debt to be agtdas RMB 3 trillion (US$366 billion).
The central Government puts the figure at RMB 1bhi (US$1.22 billion) in hidden
government debt at the county level, most of wigobwed to state-owned banks.

An important part of this tension between central bbcal governments over the
handling of wage arrears concerns the local tagmeg base. Local officials argue that
the overdue wages of government employees aredittka drop in tax revenue caused
by unpaid taxes and declining farmers' incomess Ehihe result of falling agricultural
prices since 1997 — a problem exacerbated by Ghitaession to the WTO. The
diminished tax base of local governments has ledgomposition of additional taxes
and levies on farmers, worsening their situatioth l@gading to widespread rural unrest.
Thus the wage arrears of local government workecstme highly politicized in local-
central government relations.

Among those affected by this problem are ruralliees In January 2000, over 1,000
teachers from 38 schools in Huangkou Township, ARavince, went on strike to
protest against the non-payment of wages for taeigus eight months. One of the
teachers explained: "The government has repeapediyised that they would issue the
pay. However, eight months passed like that andtiNdaven't received anything. It
was inevitable that the teachers would erupt like &and organize a collective action.
They have also yet to give us the raises promised im 1997." The teacher also
criticized the official trade union for failing farotect their rights: "We went to the
provincial union office and they said they couldittanything, so we decided to act on
our own."



Wage arrears as a "local custom"

On 8 January 2002, seven migrant workers from Siclaimbed a 40-metre-high crane
at a construction site in Shenzhen, Guangdong Reeyand threatened to jump if they
were not paid back wages. Over 100 workers emplayéioe state-owned construction
company — also migrant workers from Sichuan — pstetg below while police tried to
talk the workers into coming down. A similar incideccurred on 30 August 2001,
when the leaders of a team of carpenters from Ghesagaled a 30-metre-high crane,
demanding payment of several months' wages owttto. While the workers swung
from the crane 30 metres overhead, dozens of weheld protest actions below.

Protest actions like these exemplify the extremasuees workers are forced to take in
their fight for unpaid wages. In Shenzhen suchgase proliferating, as wage arrears
become an integral part of work and life in the GgleEconomic Zone. In December
2001 alone there were 19 major labour disputeseraimgy unpaid wages. According to
Xie Zhiwei, at least half of the private comparnie$henzhen, including foreign-
invested companies, owe wages to their employdespioblem is so rampant that the
Government established the Shenzhen Labour Digpetiation Department in January
2002, and in Shenzhen's Baoan District a campaithedc"Get Your Money Back!" was
launched.

A sample survey of 220 collective actions dealhviay Labour Inspectorates in
Guangzhou revealed that 90 per cent were wagersucases. An economist specializing
in foreign investment in southern China argues that

According to informed officials and factory managehe illegal retention of
workers' wages for between one and three montisssari 80 per cent of
foreign-financed firms. This phenomenon exists dedpe fact that the firm
is liable to pay 1 per cent interest on the overdages from the sixth day of
the following month onwards as compensation forkews. Article 14 of the
Guangdong Regulations on Workers Rights 1994 aigolates that workers
can claim RMB 5,000-50,000 in compensation if tiieaiges are overdue by
more than three consecutive months.

There are additional regulations stipulating conga¢ion for wage arrears in the Special
Economic Zones. Article 40 of Labour Regulations/&aing the SEZs in Guangdong
states that: "An employer unit shall issue wagdeaat once a month. A date shall be
fixed and the issue of wages on that date shadtrioetly implemented. If payment is not
made by the stipulated date, the employee shahwarded compensation equivalent to
1 per cent of the wage owed for each day aftesittth day in arrears.”

Local regulations such as these determine actumlipes and compensation rates within
the general provisions for wage arrears in theonatiLabour Law. In practice these
regulations, at both national and local leveld,ttaprotect workers in their struggle to
claim unpaid wages.

Legal cases are long drawn out, making it imposdial migrant workers in particular to
sustain their livelihood while waiting for an outae.

Violence against workers seeking wage paymentsdscmmon. Ties to state officials
and the police strengthen the ability of employerthreaten and intimidate workers.

Another common practice that exploits the vulndiigtnf migrant workers and
institutionalizes wage arrears is the deliberatertén of wages in foreign-invested
enterprises as a means of imposing labour diseipAs one specialist on labour issues



in southern China commented: "Keeping wages iraasrior three to six months in an
attempt to halt high staff turnover is common at libw end [of the manufacturing
industry]. By leaving a factory without the reqedrmanagement permission, workers
risk losing owed wages as well as personal filastha security deposit that most
migrants are required to pay."

So prolific are wage arrears problems in Guangd®mogince that an article in Gongren
Ribao (Workers' Daily) describes it as a "localtous'’. As Xie Zhiwei points out, wage
arrears are often the result of "deliberate negtigg, where loopholes in the law are
exploited.

The proposed "Wage Law"

As labour disputes over wage arrears proliferatd,veorkers are compelled to take more
desperate measures in the struggle to obtainwges, there are growing calls among
journalists, researchers, academics, policy-makede union officials and others for

the introduction of more effective laws to stop thediberate retention of wages by
employers. Of course, such calls are not new, édfyeamong workers.

There now appears to be some progress in thistidine©ne of the reasons for this is
that the wage arrears crisis has reached sucheatbaait threatens to become
unmanageable. While the details of a proposed matMyage Law remain undisclosed, a
number of local regulations on wage arrears arewimgestigation as possible models
for the new law. Among these are the Zhongshan Rxaiyulations on Wage Payment by
Enterprises introduced in Zhongshan, Guangdongifreyon 1 January 2002.
According to Xic Zhiwei, the Zhongshan regulatidvae proved successful — though
no evidence is provided to support this claimis Iinost likely that at this early stage the
measure of "success" is simply the fact that taeglulations governing the payment of
wages have been legislated.

Although the proposed Wage Law represents a pesitieve towards alleviating the
wage arrears crisis, its effectiveness will be sdydimited by existing legal-
institutional and political arrangements. Parthi$ toncerns workers' access to legal
representation in a form that permits them to peitheir genuine rights and interests. In
the absence of freedom of association, workerswverdinated to the trade union
monopoly of the All-China Federation of Trade UrsgACFTU) and its branches.
While local trade union officials express conceverahe wage arrears problems faced
by workers — an issue regularly reported in tradiem publications — the fact remains
that the trade unions are embedded in the poliitattures of the Party and State, and
as such are entrusted with containing labour unnestarticulating it.

There is a general tendency for wage arrears td bpifor several months before
workers lodge formal complaints with labour depams. This is often explained in
press reports in terms of workers' lack of knowked§the law. While this may be true, it
is equally true that workers — particularly workersSOEs — often suffer delays as
they wait for trade union officials to act on thieehalf. Only after it is clear that the
union is failing to act in their interests do warkéodge complaints themselves or take
industrial action. That is why protest actions IyESworkers often involve criticism of
the official unions. In the case of the oilfield ikers' protest in Daging, the local trade
union office was among those buildings attackedryry workers.

The official trade unions do not only undermine kess' demands for unpaid wages
through inaction. In many cases, they activelyriréae to prevent workers from fighting
against wage arrears. In March 2002, Nartfang &awg(Southern Workers' Daily)
described a case in which 131 workers dismissad Weng Bao Industrial Company in



Guangzhou fought a legal battle for unpaid wageRMB 840,000 (US$102,440).
Although the local Labour Disputes Arbitration Coittee (LDAC) ordered the payment
of wage arrears and compensation to the workezgnterprise management appealed
the ruling. The deputy chairperson of the entegpttiade union represented the
management in the LDAC and cross-examined the werlRée newspaper article
reporting this case carried the following sub-hegdWorkers Take Wage Arrears Claim
to Arbitration — Deputy Chair of their Trade Uni@efends the Company Against
Workers! Accompanying the article was a cartoornmshg a trade union official sitting
on the lap of the boss in the employers' chaixjitepthe workers' chair empty.

The official trade unions' role in the "deliberatgligence” that underpins wage arrears
should not be attributed to incompetence, laclesburces or a lack of understanding of
the role of trade unions in a market economy. ttassimply a matter of inaction, but
their active role in pursuing the Party's and tteeSs political agenda. As Article 4 of
the revised Trade Union Law (27 October 2001) dJestates, trade unions must ... take
economic construction as the core, uphold the Bsiciaad, uphold the people's
democratic dictatorship, uphold the leadershighef@hinese Communist Party, uphold

Marxist-Leninist-Maoist-Deng Xiaoping Thought, upthoeform and opening up ...".
Conclusion: "Free our workers' representatives!”

In the absence of freedom of association, workéns erganize independently to fight
for unpaid wages face political persecution. Tkelihood of political repression is
heightened by the fact that self-organized workarsly limit themselves to unpaid wage
claims, often extending their struggles to attagliorruption and the abuse of power.

Numerous cases involving the political persecuéind detention of workers have
prompted strong criticism of the Chinese governnigrthe ILO Committee on Freedom
of Association. Just recently, the Internationahfederation of Free Trade Unions
(ICFTU) lodged a new ILO complaint against the Goweent of the People's Republic
of China concerning violations of freedom of asaton. This specifically deals with the
suppression of workers' protests in Liaoyang angifiza Submitted on 27 March 2002,
Case No. 2189 focuses on the arrest and deterftiéacoFuxin, Pang Qingxiang, Xiao
Yunliang and Wang Zhaoming for organizing "illeg@imonstrations” — a charge that
carries a prison sentence of five years.

The continuance of such political repression toslagws that the legal and
administrative measures taken by the Governmeditdgiate the wage arrears crisis will
remain ineffective as long as workers are denieditiht to genuine, self-organized
representation. The Government's response to tkatr@/orkers' protests in Liaoyang
City is a sobering reminder of this fact. It alsgalls an earlier protest by workers in
Liaoyang, when they marched with banners that ¥YBathg owed wages is not a
crime?" and "Free our workers' representativesEseitwo slogans, and the issues they
represent, must be treated as inviolable and inabjgawhen facing the challenge of
wage arrears in China today.

INDEPENDENT COUNTRY INFORMATION
List of political parties in the People's Republicof China

The People's Republic of China (PRC) is formaliyudti-party state under the
leadership of the Communist Party of China (CPQG) Wnited Front similar to the



popular fronts of former Communist-era Eastern Baam countries such as the
National Front of Democratic Germany.

Under the one country, two systems scheme, thei@peministrative Regions of
Hong Kong and Macau, which were previously colomieEuropean powers, operate
under a different political system to the restref PRC. Currently, both Hong Kong
and Macau possess multi-party systems.[1]
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Relationships with the Communist Party

The dominance over the political system is such@ana is effectively a single-party
state. This means that only one political partg,@PC, holds effective power at the
national level. Eight minor parties also particgoat the political system under the
leadership of the major party. The PRC politicatsyn allows for the participation of
some non-party members and minor parties in thehatPeople's Congress (NPC),
but they are vetted by the CPC.

Although opposition parties are not formally bannedhainland China (the PRC), the
CPC maintains control over the political systenseneral ways.

Firstly, the PRC political system is composed sé&ges of indirect elections in which
one people's congress appoints the members otttidhigher congress, and in which
only the lowest people's congresses are subjelitdot popular vote. This means that
although independent members can theoreticallyoandsionally in practice, get
elected to the lowest level of congress, it is isgiole for them to organize to the point
where they can elect members to the next highgslpsacongress without the approval
of the CPC or to exercise oversight over execytivations at the lowest level in the
hierarchy. This lack of effective power also dis@ges outsiders from contesting the
people's congress elections even at the lowest leve

Second, although PRC law has no formal provisierbénning a non-religious
organization, it also has no provision which wogide non-CPC political parties any
corporate status. This means that a hypothetiqgadsipon party would have no legal
means to collect funds or own property in the nairthe party. More importantly,
PRC law also has a wide range of offenses whichaodrmave been used against the
leaders of efforts to form an opposition party sastthe China Democracy Party and



against members of organizations that the CPCasetigeatening its power.[2][3]
These include the crimes of subversion, seditiad,raleasing state secrets. Moreover,
the control that the Party has over the legislating judicial processes means that the
Party can author legislation that targets a padgrogroup.

The parties

Communist Party of Chinal{|E 37 3£) More than 70 million members,

The eight registered minor parties under CPC doect

« Revolutionary Committee of the Kuomintaniy (& [E E4% 5 mZ R £ or

%), Formed by leftist members of the Kuomintang (KMiho did not
escape to Taiwan. 82,000 members. It is considseambnd” in status to the
Communist Party of China. Thus it has 30% of thessan the People's Political
Consultative Conference.

« China Democratic LeagueH([E K F[F# or ). Originally a league of pro-
democracy parties. Formed by 144,000 members, ynaiddle-level and
senior intellectuals.

« China Democratic National Construction AssociafjefiE E 3= 2 [E < or
E:#t). Entrepreneurs from the manufacturing, financiatommercial
industries, in both private and state sectors.

« China Association for Promoting Democracly [E] FS EE 3 £ or FUi#).

Intellectuals, mostly in the education, technolagyg publishing sectors. Some
117,500 members.

« Chinese Peasants' and Workers' Democratic P@ R TEE% or

KRI ). Most of its 65,000 members work in the fieldgpablic health, culture
and education, science and technology.

« Zhigongdang of Chinaf( [E/£t/\%7). Returned overseas Chinese, relatives of
overseas Chinese, and noted figures and scholarhiaxe overseas ties.

« Jiusan Society/{. —*%f1). Most of its 68,000 members are high- and medium
level intellectuals in the fields of science, teslugy, education, culture and
medicine.

« Taiwan Democratic Self-Government Leagueid &= H 15 [R5 or 51).
1,600 people, most of whom are prominent peopleateafrom Taiwan or are
of Taiwanese heritage, but now reside on the Mathla

Actively suppressed political parties



The following parties are ones which have beenaadurrently still being actively
suppressed in the People's Republic of China. Dtiget censorship and suppression,
they most likely have their headquarters outsidihefChinese mainland:

« The China Democracy Part§(E 3= %) was founded by participants of the
1978 Chinese Democracy Wall Movement and the 1989dzracy Movement.
It was made illegal in 1998 by the CCP on mainlsoidl[2][3]

« The China New Democracy Party (&7 %) was founded by Guo Quan in
Nanjing at the end of 2007.[2][3]

« Union of Chinese NationalistsH{|EiZ #5 Bk B8) aspires to the ideals of the Pan-

Blue coalition on Taiwan. As such, its values inlgwestablishing a liberal
democracy in accordance with the Three PrinciptéeePeople. The group
originated from an internet forum discussion in Asig2004 and was declared
to be an illegal organization in September 2006.[4]

(seeen.wikipedia.org/.../List_of_political_parties_in_the_People's_Republic_of _China)

See also english.cri.cn/1702/2004-11-1/116@159461.htm.

FINDINGS AND REASONS

108.

109.
110.

111.

112.

Having regard to the applicant’s passport fromRkeeple’s Republic of China, and
other evidence, the Tribunal finds that the applica a national of China and it has
assessed his claims accordingly.

The Applicant’s claims may be summarized as follows

The applicant’s father died in a car accident away from work to home at the end

of 2008. The applicant believes what happenedstéakther was set-up by someone
else, for apolitical reason. Because of the canpofitical system, his father was
framed. His business went bankrupt. Moreovetusa@n between government

officials and businessmen resulted in the losgofather’s right to appeal. Before the
accident occurred the family had some informatlat his father’s construction
company was being bought by someone else. Airtteehis father’'s business was

very successful, so his father did not want toiselAlso, at the time, some gangsters
came to the applicant’'s home once a week and #medthis father so that he would
sell the business. They said if he did not salldusiness they would keep damaging it.
They damaged the father’s factory, and the machintee factory. Every time they
came to threaten his father in order to sell th@r®ss, his father said “no” to them, and
reported it to the authorities. This occurred frivkay to the end of 2008. The business
was bought by other people when the applicantisefapassed away.

If he were to go back to China, the applicant id&eto establish a construction
business, just like his father. He believes ngill happen to him in the short term
but in the long term if he does well in his worl, Ibelieves that whatever happened to
his father will happen to him as well.

That is, if he has a good business in the futimesame people will come to him and
try to buy his business. There is too much corompin China. It might not be the



113.

114.

115.

116.

117.

118.

119.

120.

121.

122.

123.

same group of people from the government who wijlta buy his business, but this
will happen to him.

From a political point of view, the Chinese goveemnsystem hurt his father deeply
and that is why the applicant has fear. He iséfias “authority system” might hurt
him as well. Also, what happened to his fathex isagedy that makes him fearful of
going back to China.

Further, if he returns to China, what happeneddddiher will have a negative
emotional influence on him. He would be harmed mstreated. That is, he will be
persecuted emotionally and mentally. That ispleisonal feelings about returning to
China where everything is familiar and his fathel&ath has taken place.

If the applicant returns to China, what happenedigdather has left the applicant with
a lot of mental damage. The applicant said thia¢i§oes back to the place where his
father had the accident it will make him upset dadressed, and in fear. He could not
live like a normal person.

The applicant has a different political view to m@sinese because, for example, he
believes in freedom, democracy, and he is agaorstigtion. The applicant left China
because corruption ran rampant and there was noatany.

The applicant is not a member of a political patte is against the current Chinese
government.

Initially, a reason for remaining in Australia wias the applicant to do his best to
support his family financially in China. The fagilvere being supported by the
applicant residing in Australia. The family hadied on him financially, in order to
survive in China. His mother and brother haveemaountered any problems residing
in China. More recently, the applicant’'s mothes Faund employment. His brother is
studying. The applicant’s uncle living in Austeals now financially supporting the
applicant.

Another reason for remaining in Australia was tomeanough money so he could finish
his schooling. Also, he also does not want torreback to China because he did not
finish his studies.

The applicant arrived in Australia in October 20@Y migration agent told him in 2010
the best thing to do would be to apply for prot@cti

On the Chinese internet, there are news reporiasighe government. In Australia
the applicant read a lot of reports on the intepushing the government to reform in
China, but very soon after that, the reports onatbbsite were closed by the Chinese
authorities.

The applicant responded through the internet, xan®le, regarding the Jasmine or
Tunisia reform, to express his political view abthé Chinese system.

The applicant claims if he were employed in Chhiawould not receive full payment
for his work.
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The applicant does not think the PRC authoritiesazal will protect him if he returns, as
China is filled with corruption. His fate is coontled by a minority group of people
and special interest groups.

The Tribunal will now consider the applicant’s olesi.

The applicant arrived in Australia [in] October 208nd he lodged his Protection visa
application [in] September 2010.

At the Department interview the applicant indicatieak the main reason for staying in
Australia, and his failing to lodge a Protectiosavapplication earlier, was because he
wanted to earn more money to support his familglma, and to earn enough money
so he can go back to finish his schooling. He atated that the main purpose of him
not going back to China is emotional, as his faffemsed away in China. A further
reason was because he holds different politicalsjesuch as freedom, democracy, and
no corruption.

At the Tribunal hearing, the applicant stated thaking money in Australia was a
partial reason for staying in Australia and notireing to China, but the main reason
was the fear of what had happened to his fathers Aad made him very fearful of
going back to China. If he returns to China hetbds/e under that system for the rest
of his life and he also has to live “under his &tk shadow, and the darkness of
China.” The system is everywhere in China, sodsefear of going back to China.

At the end of the Tribunal hearing, the Tribundeaswho was supporting his family

now. He said that he had heard that his mothegbgd job, and his uncle gives him
support once a month. The Tribunal said, so ghabilonger a reason for him to stay
in Australia to provide money for his mother.

The Tribunal has considered the applicant’s respoaad finds that his desire to stay
in Australia to earn money for his family and toigh his schooling was a partial
reason, but not the main reason for him stayingustralia, and not returning to China.
The Tribunal finds that these are not Conventidatee reasons and it has not
considered them further. The Tribunal will now cioles the applicant’s other claims
for not wanting to return to China.

The applicant indicated that the system in Chirchdleeady hurt his father. That is
why he is thinking if he returns to China the systeill hurt him as well. He believes
the system is the same all over China. Even ddes not speak in public to show his
political view, it is still there. The applicamtdicated that he intended to open a
construction business, like his father.

The Tribunal indicated that he had options othantto follow in his father’s
employment footsteps, and for example, he couldinecan employee. The applicant
agreed that he can be an employee, but the Chaiystam is everywhere and no matter
what work he is going to do, the system is goingaom him one day. What happened
to his father has made him have fear, so beingraiayee or setting up a business
does not make any difference. The applicant $aidioes not happen to him right
away after he returns to China, he cannot sayllitnet happen in the future. What
happened to his father hurt him deeply. No matteat type of job he is doing, it stays
the same.
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The Convention has been recognised in Australiaetselvhere as an instrument
embodying principles for the protection of basiertaun rights and freedoms and it is
uncontroversial that “persecution” in the Conventsgnse can include serious
violations of such rights and freedofmievertheless, the protection of the Convention
will not normally be attracted where the harm felareo matter how serious, amounts
to an indiscriminate or non-selective infringemehhuman rights. Iipplicant A,
Brennan CJ held that:

..the object and purpose of the Convention is maply the protection of those who
suffer a denial of enjoyment of their fundamenigihts and freedoms; they must
suffer that denial by prescribed kinds of perserytihat is, persecution “for reasons

of race, religion, nationality, membership of atjgalar social group or political
”2

opinion”.
The general principle that persecution must invalgeriminatory conduct, for one or
more of the Convention reasons, is reflected ihR(Q2) of theMigration Act 1958 (the
Act). As the Full Federal Court held NADO v MIMIA, any failure to protect “core
human rights” would not amount to persecution unteg requirements of s.91R are
satisfied®

The Tribunal finds the applicant’s claims in retatito a generalized fear of what will
happen to him, no matter what path he follows, dw#snvolve a Convention nexus,
nor does it involve any discriminatory conduct hg Chinese government.

The applicant also stated that he cannot retu@hina due to the emotional trauma
caused by the death of his father which has camsgdal anguish, or mental damage.
The applicant indicated that this mental anguishld/de worse if he were in China.
The Tribunal indicated that the applicant doeskmaiw what is going to happen to him
in China, it may or may not be bad. He may hagkamce to grieve for his father with
members of his family, and so release some anguishay not be worse than when he
is in Australia. He may find it will not cause ampre anguish if he goes and lives
somewhere else in China, and not where his fathed,|and where he may not be
reminded of him. The applicant indicated that &e move to another place but the
Chinese system is everywhere. He does not wanitthis future at risk. If the
Chinese system cannot be changed, the sufferingandas a result of what happened
to his father will be there with him forever. Bese his father was killed under that
system, is the reason why he has fear.

The Tribunal indicated to the applicant that thees no supporting evidence before it
that the death of his father was due to anythihgrothan a car accident, and there was
no evidence that it was related to gangsters.fédis may be based on his unprovable
thought that his father’s death was caused by dgarsgysit may be that his father just
had a car accident. This may mean that the bastgg claim in relation to his father’s
death causing an impact on him, and so on, mapabtsed on fact. The Tribunal
indicated that the fears for his future in the @sim system may not be based on fact.

Applicant A & Anor v MIEA & Anor (1997) 190 CLR 225 at 231-2 per Brennan CJ, 286+ Kirby J,Applicant NABD of 2002 v
MIMIA (2005) 216 ALR 1 (Gleeson CJ, McHugh, Kirby, Hayeleydon JJ, 26 May 2005) at [108]-[111] per Kirby

Applicant A& Anor v MIEA & Anor (1997) 190 CLR 225 at 232-233.
[2003] FCAFC 169 (French, Sackville & Hely JJ, 8gst 2003) at [26].
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The applicant responded that he did not think & Wwia own thoughts. It is very
common in China. Also he does not think it wasiaaccident, because shortly after
the death of his father, his father’s businessbaagiht by someone else. The Chinese
authority and business have a special relatiorehibthey can cover the truth. They
can smash machines at the factory and set-up &teatc Their local government
officer covered the truth and that is why they doubt find any evidence. This is a
kind of disadvantage of the system and it harmpleeo

The Tribunal finds the applicant’s father diedra &nd of 2008, and the applicant
arrived in Australia [in] October 2007. The Trikalrfinds that the events in China
concerning the applicant’s father occurred betwday 2008 and the end of 2008, and
that the applicant was not present.

The Tribunal finds that the purchase of the applisdather’s business shortly after his
father’s death does not prove that his father’stdeas caused by anything other than a
car accident. The Tribunal finds that the applideas not provided any independent
proof that his father’s death was more than andeedj or that gangsters or Chinese
officials were involved in it, and it does not aptéhe claim, nor the applicant’s claim
that he suffered mental anguish as a result dither’s death, which he claims was
due to the Chinese authorities and gangsters.

In coming to these findings, the Tribunal doesaxtept that his father was framed, for
not keeping the rules; that there was collusiomwbeh government officials and
businessmen resulting in the loss of the fathégistito appeal, that his business went
bankrupt, his father was not protected; gangsters ¥o his father’'s house to threaten
him from May to the end of 2008, they damaged nraahiand the factory and they
came more often after his father reported thesatsyer that the local government
officer covered the truth, and that is why the agpit's family could not find any
evidence.

Further, the applicant did not provide any indeganetvidence that he has suffered
from mental anguish or damage in Australia, asaltef his father’s death.

For the reasons that the Tribunal provided at #aihg, referred to above, and its
further findings, the Tribunal finds that therenst a real chance that the applicant
would suffer mental damage or anguish, if he weneturn to China.

Further, the Tribunal finds that there is not d ol&nce that the applicant would face a
real chance of Convention related harm, as theosbrs father.

The applicant stated that as a Chinese citizedpke hope the Chinese system can be
changed, so if he returns to China, he will propablease his political view in public.
That makes him have a fear of returning to Chind, lze is very disappointed with the
system. The Tribunal indicated to the applicaat tie had not provided any evidence
that he has shown his disappointment with the Geirsystem while he has been in
Australia.

The applicant responded that because his fathelivilag under that system in China,
that is why his father did not want him to live@hina for the rest of his life, and that is
why he sent him to Australia. The applicant wasgw®ung when he first came to
Australia. Since his father has passed away, ghbcant understands what the
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Chinese system looks like and he does not likend, he is not very satisfied with the
system in China. Even if he did not express hlgipal views in public, he always
took an interest in political issues in China aefibrms in China. He always responds
from the internet regarding the Jasmine, or Tumisiarm, to express his views about
the Chinese system.

The Tribunal asked whether he signed his namdsosetcomments. He said no. The
Tribunal asked if there was any way that the Clarggsrernment could trace him. He
said he was not sure. He said he was not sureibethe website that he browsed was
always blocked by the Chinese authorities. Thbuiral asked what does that mean,
he could not access it at all or he could not red@oHe said he cannot browse the
website, it does not exist anymore.

At the start of the hearing the Tribunal askeatifhe end of the process with the agent
when he was assisting the applicant to complet&pdication for a Protection visa
form, when he had typed everything out and it veasly to go, did the agent read back
to the applicant what he was reading in Englishtagaslating into Mandarin, for the
applicant to understand what he had written? Tipéiggnt said, “Yes.” The Tribunal
asked if the information in the two forms marked ‘d@hd “C” was correct. The
applicant said, “Yes.” The Tribunal asked if thegre still his claims. He said, “Yes.”
The Tribunal asked if there was anything that heehdeft out that he would now like
to claim. He said, “No.” The applicant acknowleddhis signatures on Form “C” and
“B”. The Tribunal finds that the applicant had hegven the opportunity to add this
new claim at that point at the start of the hearing he did not do so.

Also, in this regard the Tribunal finds that theolgant has had the help of the agent,
[name deleted: s.431(2)], who signed the applisaspplication for a Protection visa
[in] September 2010, and appeared with him at thleuhal hearing.

The Tribunal finds that the applicant manufactutesiclaim at the hearing about
expressing political views about China whilst insalia, in order to show, in response
to the Tribunal’s question, that he did show h&gpointment with the Chinese system
whilst he was in Australia.

Further, the Tribunal finds that the applicant hasprovided any independent
evidence that he has shown his disappointmentth#lChinese system whilst he has
been in Australia.

As a result, the Tribunal does not accept the apptis claims about commenting on
the Chinese system whilst in Australia.

The Tribunal will now consider the progressiontwé aipplicant’s claims regarding the
expression of his political views if he were touretto China.

The applicant claimed that he does not want tametu China due to most Chinese
having a different political view to him, and he i@ have to live under the
inescapable system that exists in China. His vieslsided freedom, democracy, and
no corruption; he hates the social system; thene isght to vote; and in China,
peoples’ fate is controlled by a minority of peoplel special interest groups.



155. The Tribunal indicated at the hearing that the iappt claimed that he did not want to
return to China due to most Chinese having a diffepolitical view to him, and he
would have to live under the system that is in @hand the system is everywhere.
The Tribunal indicated, however, that he had ndicated that he was going to join a
political party or act upon his feelings and viewhe Tribunal said that if he does
have a different view to the way China should bg nr how it exists, it may be that it
will never come to the attention of the authoritbesause he will never say anything
about it. The Tribunal said that it may be thdtéfdoes not say anything and he does
not do anything about it, then he will not comelte attention of the authorities and he
will not suffer any harm. The applicant said tisatrue.

156. However, he then went on to say but, the systenalneady hurt his father. So that is
why he is thinking that if he returns to China, fystem will hurt him as well. That is
why it is true that he did not join any politicany right now and he is not sure if he
has to, or will, if he returns to China, or show political view in public. The system
of China is all over China. Even if he does naadpin public to show his political
view, it is still there.

157. Later in the hearing he stated that as a Chinéigerj he does hope the Chinese system
can be changed; so if he returns to China, hepnolbably release his political views in
public. That makes him have a fear of returnin@kana, and he is very disappointed
with the system.

158. Later again, in relation to him being employed imr@ and possibly not being paid, he
stated that if it happens and he appeals to theehicpurts, the local government
officer or related business people will stop hifrhat is all because of the system. He
thinks that people have rights to speak out whay think and to express their political
views.

159. The Tribunal makes the following findings about &pgplicant’s claims regarding
expressing his political views if he were to rettorChina. The applicant’s claims
about speaking out about political issues develdpexighout the hearing as the
Tribunal provided information to him under the #lA2 procedure, as follows.

Firstly, the applicant agreed that he had not e@id that he was going to join a
political party or act upon his feelings and viaw<hina; and it may be that his
political views will never come to the attentiontbé authorities because he will never
say anything about them. The Tribunal finds thate are political parties in China
(see the INDEPENDENT COUNTRY INFORMATION). He thewicated that the
system had hurt his father and it might hurt himva#i and he was not sure if he would
join a political party if he were to return to Chiror show his political view in public.
He then stated that if he returns to China, hepvdbably release his political views in
public. Then, later again, he stated that he thotigit people have rights to speak out
what they think and to express their political véewl he Tribunal finds that the
applicant has, during the course of the hearirggementally expanded his claims
regarding the expression of his political view<inina, from not acting upon his
feelings and views, to probably releasing his pritviews in public. The Tribunal
finds that he has exaggerated his claims in amattéo make his claims stronger.

160. Secondly, the Tribunal finds that the applicant tedsrred to the claimed
circumstances regarding his father’'s death aggdrito express his political views.
However, the Tribunal has found that it does noegatthat his father was killed in the



way the applicant has claimed, and in those circantes, the applicant’s principal
reason for objecting to the PRC system has no .basis

161. Thirdly, the Tribunal has not accepted the applisariaim that he has shown his
disappointment with the Chinese system whilst reldeen in Australia. The Tribunal
finds that if someone has political views that tekeym they would express when they
go back to China, then there is a real chancellegtwould have expressed those
views in Australia beforehand. However, the Trigumas not accepted that the
applicant has expressed political views againsh&hwhilst he has been in Australia.

162. The Tribunal finds, for the reasons above, th#tefapplicant does not say anything
about his political views in China, this is not base of fear, it is because he has no
reason to do so, based on the findings referrathéwe.

163. As a result of its findings, the Tribunal finds tlhiaere is not a real chance that the
applicant will come to the attention of the authies if he were to return to China as
there is not a real chance that he will expresgdiisical views, or expose corruption
contrary to the PRC government, the Chinese Conshéairty or any PRC authority;
and as a result, there is no real chance of sehiams related to his political views in
the future. The Tribunal further finds that the@kpant does not face a real chance of
Convention related persecution for reasons ofipalibpinion. The Tribunal also finds
that the Tribunal does not accept that the applisavery disappointed with the
Chinese system, and he does not face a real cbheem on this basis.

164. The Tribunal also finds that the applicant hasat@imed that he will face
discrimination amounting to persecution by memioéthie general PRC society.

165. The applicant claimed that if he were to returi©€tona he cannot get a good job due to
his lack of education, as he has only completed Y6atudies. The Tribunal indicated
that it was looking at whether he can be employetlwhether he can be employed in
a good job. The Tribunal indicated at the heatireg he had said in his claims that he
has been employed in Australia in construction @thér employment, and perhaps that
will be what he will be employed in, in China. Taplicant said it is true that he can
find a job but it does not mean that he can gettWwbahould get in China. He stated
that normally the official government officers dmasiness have a special relationship,
so most of the time he could not get his salaallatThe Tribunal asked whether he
was saying he would work, but receive no money.séld, sometimes, when the
project was finished. The Tribunal asked whetleeh&ad ever worked in China. He
said, no. The Tribunal asked what he was basisgtmment on. He said a lot of
people around him have had the same thing happ&rhappens and he appeals to the
higher courts, the local government officer or tetbbusiness people will stop him.
That is all because of the system. He thinkspkaple have rights to speak out what
they think and to express their political views.

166. After the hearing the applicant provided referertoesountry information to support
his claim. The applicant did so by providing threterences.

167. The first documents that the Tribunal read werth@tvebsiteehinadigitaltimes. These
documents are all China News items tagged witmpéaid wages”, with 34 items as at
6 November 2011. However, the Tribunal did notiréee archived documents on the
website, which stretched back to 2004.
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The documents that the Tribunal read in documeet and the third documentd-
mirror.library.cornell.edu) provided a picture of delays in payments to woskand of
non-payments, particularly in the construction sty in China; sometimes resulting
in unrest and demonstrations.

The second document, publisheddimna Daily, May 14, 2011, (see INDEPENDENT
COUNTRY INFORMATION) indicated that there were 1@13labour disputes in
Beijing reported to the authorities in 2010, witle vast majority in the construction
industry. However, the report also indicated thany of the workers were migrant
labourers; that six major Beijing companies werarfied and shamed” being recently
taken to court; and three of these companies vieed between 2,000 and 20,000 yuan
and were ordered to pay the arrears to affectéf] atal to pay compensation. It also
stated that Huapu Property Group and two other emmeg were fined between 2,000
and 20,000 yuan, as well as being ordered to thesarrears with affected staff, and to
pay compensation.

Further, Beijing's labor inspection team helpe®@8,workers get unpaid salaries
totaling almost 176 million yuan in 2010. RougB§,200 of claimants were migrant
workers. Officials also dealt with 269 mass incideraused by disputes. Furthermore,
although the city is still seeing a peak in labimiations, the number of disputes fell by
23 percent in 2010 compared to 2009.

The Tribunal accepts that there are cases of ngmat or delayed payment
particularly in the construction industry in Chindowever, the applicant’s own
evidence shows that Beijing authorities were taldegous action to ensure the salary
arrears were paid and to fine offending companiagther, sometimes compensation
to affected staff was also ordered. Further, thalmer of disputes fell 23% over
2009/2010. The Tribunal prefers this report antepts it.

The Tribunal finds that the applicant could be esgpt as a construction worker in
Beijing, where there is a real chance that histsigtould be enforced, and he would
receive his wages. The Tribunal also finds thatehs a real chance that the applicant
would be employed in employment sectors, other twanstruction, commensurate
with his education level and abilities, and recdiigepay.

The applicant claimed that if he is not paid anéppeals to the higher courts the local
government officer or related business peoplestip him. Based on thghina Daily,
May 14, 2011, article above, which the Tribunal accepts, thedmal finds that there
are avenues of appeal that are successful. Asu#t,rthe Tribunal finds that the
applicant does not have a real chance of Conventiated persecution on the basis
that if he is not paid, and he appeals, that thlecaities and business people will stop
him.

The Tribunal has considered all the claims in reato the applicant both singularly
and cumulatively.

Accordingly, the Tribunal cannot be satisfied oe évidence before it that the
applicant faces a real chance of persecution shwléturn to the PRC, now or in the
reasonably foreseeable future.



176. The Tribunal is unable to be satisfied, on the enat before it, that the applicant has a
well-founded fear of persecution for a Conventieason.

177. Accordingly, the Tribunal is not satisfied that tygplicant is a refugee.
CONCLUSIONS

178. The Tribunal is not satisfied that the applicard {gerson to whom Australia has
protection obligations under the Refugees Convanfitierefore the applicant does not
satisfy the criterion set out :136(2)(a) for a protection visa.

DECISION

179. The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA)
visa.



