EUROPEAN COURT OF HUMAN RIGHTS
COUR EUROPEENNE DES DROITS DE L'HOMME

GRAND CHAMBER
DECISION

Application no. 13216/05
Elkhan CHIRAGOV and Others
against Armenia

The European Court of Human Rights, sitting on Bté&nber 2011 as a
Grand Chamber composed of:
Nicolas BratzaPresident,
Jean-Paul Costa,
Christos Rozakis,
Francoise Tulkens,
Josep Casadevall,
Nina Vajic,
Corneliu Birsan,
Peer Lorenzen,
BosStjan M. Zupadic¢,
Elisabet Fura,
Alvina Gyulumyan,
Khanlar Hajiyev,
Egbert Myjer,
Sverre Erik Jebens,
Giorgio Malinverni,
George Nicolaou,
Luis Lépez Guerrgudges,
and Michael O’'BoyleDeputy Registrar,
Having regard to the above application lodged @mp#6l 2005,
Having regard to the decision of 9 March 2010 byclwhhe Chamber of
the Third Section to which the case had originallgen assigned
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relinquished its jurisdiction in favour of the Gth&hamber (Article 30 of
the Convention),

Having regard to the observations submitted by tlespondent
Government and the observations in reply submbitethe applicants,

Having regard to the comments submitted by the WBea@ni
Government,

Having regard to the oral submissions of the psdied of the third party
at the hearing on 15 September 2010,

Having deliberated on 15, 16 and 22 September 28&6@ on
14 December 2011, decides, on the last-mentiontd as follows:

THE FACTS

1. The applicants Mr Elkhan Chiragov, Mr Adishiri@hiragov,
Mr Ramiz Gebrayilov, Mr Akif Hasanof and Mr Fekhoitd Pashayev, are
Azerbaijani nationals. They now live in Baku, exchfy Hasanof who lives
in the town of Sumgait. The sixth applicant, Mr @za Gabrayilov, was an
Azerbaijani national who died in 2005. His son, $&gatel Gabrayilov, has
expressed the wish to pursue the application onfdtier’'s behalf. The
applicants are represented before the Court by MiMMller, Mr T. Otty
and Mr K. Yildiz, lawyers practising in London. TBe@menian Government
(“the Government”) are represented by their AgeMit, G. Kostanyan,
Representative of the Republic of Armenia befoeeGlourt.

2. At the public hearing on 15 September 2010 dpplicants were
represented by Mr M. Muller, Mr M. Ivers and Ms ¥ine, counsel,
assisted by Ms B. Poynor.

3. The respondent Government were represented heyr tAgent,
Mr G. Kostanyan, assisted by Mr E. Babayan, Ms &haByan and
Mr S. Avakian.

4. The Azerbaijani Government, who had made us¢heifr right to
intervene under Article 36 of the Convention, weepresented by their
Agent, Mr C. Asgarov, and by Mr M. Shaw, QC, and Mr Lansky,
counsel, assisted by Mr H. Tretter and Mr O. Gvatad

A. The circumstances of the case

5. The facts of the case are disputed by the gzarind may be
summarised as follows on the basis of the inforomatavailable to the
Court, without prejudice to the merits of the case.
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1. Background

6. At the moment of the dissolution of the USSRDertember 1991, the
Nagorno-Karabakh Autonomous Oblast (“the NKAQO”) veasautonomous
province of the Azerbaijan Soviet Socialist Reptb{ithe Azerbaijan
SSR”). Situated within the territory of the Azenaai SSR, it covered
4,388 sq. km. There was at that time no commondrdrdtween Nagorno-
Karabakh and the Armenian Soviet Socialist Repulflibe Armenian
SSR”), which were separated by Azerbaijani teryitoat the shortest
distance by the district of Lachin, including aswof land often referred to
as the “Lachin corridor”, less than ten kilometnade.

7. According to the USSR census of 1989, the NK#gd a population
of 189,000, consisting of 77% ethnic Armenians 22&o ethnic Azeris,
with Russian and Kurdish minorities. The distri€tLachin had a different
demographic, the great majority of its populatidnsome 60,000 being
Kurds and Azeris. Only 5-6% were Armenians.

8. In early 1988 demonstrations were held in Stekert, the regional
capital of the NKAO, as well as in the Armenian italpof Yerevan,
demanding the incorporation of Nagorno-Karabakho idrmenia. On
20 February the Soviet of the NKAO made a requette Supreme Soviets
of the Armenian SSR, the Azerbaijan SSR and theRJ®&t the NKAO be
allowed to secede from Azerbaijan and join Armerlie request was
rejected by the Supreme Soviet of the USSR on 2&Mdn June it was
also rejected by the Supreme Soviet of Azerbaijhareas its counterpart in
Armenia voted in favour of unification.

9. Throughout 1988 the demonstrations callingufafication continued.
The district of Lachin was subjected to roadbloakd attacks. The clashes
led to many casualties, and refugees, numberingrieds of thousands on
both sides, flowed between Armenia and Azerbaiena consequence, on
12 January 1989 the USSR Government placed the NKAd@r Moscow’s
direct rule. However, on 28 November of that yeantrol of the province
was returned to Azerbaijan. A few days later, dbetember, the Supreme
Soviet of the Armenian SSR and the Nagorno-Karakakional council
adopted a joint resolution, “On the reunificatidnN@agorno-Karabakh with
Armenia”. As a result of this resolution a jointdyet for the two entities
was established in January 1990 and a decisionnd¢tude Nagorno-
Karabakh in the upcoming Armenian elections wa®rak the spring of
that year.

10. In early 1990, following an escalation of ganflict, Soviet troops
arrived in Baku and Nagorno-Karabakh, and the rgitevince was placed
under a state of emergency. Violent clashes betweeenians and Azeris
continued, however, with the occasional interventy Soviet forces.

11. On 30 August 1991 Azerbaijan declared indeperod from the
Soviet Union. This was subsequently formalised l®ans of the adoption
of the Constitutional Act on the State Independeote8 October. On
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2 September the Soviet of the NKAO announced tha&bkshment of the
Nagorno-Karabakh Republic (hereinafter the “NKRE&pnsisting of the
territory of the NKAO and the Shaumyan district Azerbaijan, and
declared that it was no longer under Azerbaijanrisgiction. On

26 November the Azerbaijani Parliament abolishece thutonomy
previously enjoyed by Nagorno-Karabakh. In a refdten organised in
Nagorno-Karabakh on 10 December, 99.9% voted iouawf secession.
However, the Azeri population boycotted the refdren. In the same
month, the Soviet Union was dissolved and Sovagigds began to withdraw
from the region. Military control of Nagorno-Kardtbawas rapidly passing
to the Karabakh Armenians. On 6 January 1992 tHeRN having regard

to the results of the referendum, reaffirmed itglejpendence from
Azerbaijan.

12. In early 1992 the conflict gradually escalated full-scale war. The
ethnic Armenian side conquered several Azeri vifggeading to at least
several hundred deaths and the departure of thdatam.

13. The district of Lachin, in particular the towhLachin, was attacked
many times. The applicants claim that the attacksewnade by troops of
both Nagorno-Karabakh and the Republic of Armerfibe respondent
Government maintain, however, that the RepublicAofmenia did not
participate in the events, but that military actimas carried out by the
defence army of Nagorno-Karabakh and volunteerggoEor almost eight
months in 1991 the roads to Lachin were under thrdrol of forces of
Armenian ethnicity who manned and controlled cheakis. The town of
Lachin became completely isolated. In mid-May 1882hin was subjected
to aerial bombardment, in the course of which mamyses were destroyed.

14. On 17 May 1992, realising that troops were aading rapidly
towards Lachin, villagers fled. The following dayettown of Lachin was
captured by forces of Armenian ethnicity. It apgetlrat the town was
looted and burned in the days following the takeow&ccording to
information obtained by the respondent Governmerhfthe authorities of
the “NKR”, the city of Lachin and the surroundindlages of Aghbulag,
Chirag and Chiragli were completely destroyed dythe military conflict.

15. In July 1992 the Armenian parliament decrdwd it would not sign
any international agreement stipulating that Kakabsemain a part of
Azerbaijan.

16. According to a Human Rights Watch (“HRW”) rep@Seven Years
of Conflict in Nagorno-Karabakh”, December 1994)e tcapture of the
district of Lachin created approximately 30,000 Azgisplaced persons,
many of them of Kurdish descent.

17. Following the capture of Lachin, ethnic Armeaaniforces continued
to conquer four more Azerbaijani districts surromgdNagorno-Karabakh
(Kelbajar, Jabrayil, Gubadly and Zangilan) and samisal parts of two
others (Agdam and Fizuli).
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18. On 5 May 1994 a ceasefire agreement (the Bishkeko&al) was
signed by Armenia, Azerbaijan and the "NKR" follomyi Russian

mediation. It came into effect on 12 May-Onr—12-ME§94—aceasefir
aY¥a - hica Protoco a \ViE=1V 004 regched aldallly

Russian mediation.

19. According to the above-mentioned HRW repogtween 1988 and
1994 an estimated 750,000-800,000 Azeris were dom#& of Nagorno-
Karabakh, Armenia, and the seven Azerbaijani distrisurrounding
Nagorno-Karabakh. According to information from Asmian authorities,
335,000 Armenian refugees from Azerbaijan and 78,d6ternally
displaced persons (from regions in Armenia bordgwzerbaijan) have
been registered.

2. Current situation

20. According to the respondent Government, th&KRN controls
4,061 sg. km of the former Nagorno-Karabakh AutoaomOblast. While
it is debated how much of the two partly conquedistricts is occupied by
the “NKR?”, it appears that the occupied territoffytioe seven surrounding
districts in total amounts to some 7,500 sq. km.

21. Estimates of today’s population of Nagornodteakh vary between
120,000 and 145,000 people, 95% being of Armenilani@ty. Virtually no
Azerbaijanis remain. The district of Lachin has @ulation of between
5,000 and 10,000 Armenians.

22. No political settlement of the conflict hasfao been reached. The
self-proclaimed independence of the “NKR” has negribrecognised by any
State or any international organisations. Negaireifor a peaceful solution
have been carried out under the auspices of theEO@Cganization for
Security and Co-operation in Europe) and its stedaMinsk Group.
Several proposals for a settlement have failedlddrid in November 2007
the Group’s three Co-Chairs — France, Russia aedUhited States —
presented to Armenia and Azerbaijan a set of B#&%iaciples for a
settlement. The Basic Principles, which have shen updated, calhter
alia, for the return of the territories surrounding Nagp-Karabakh to
Azerbaijani control, an interim status for Nagoiarabakh providing
guarantees for security and self-governance, adoortinking Armenia to
Nagorno-Karabakh, a future determination of thealfibegal status of
Nagorno-Karabakh through a legally binding refetend the right of all
internally displaced persons and refugees to rdtutheir former places of
residence, and international security guaranteed tould include a
peacekeeping operation. The idea is that the eananst of these principles
by Armenia and Azerbaijan would enable the draftriga comprehensive
and detailed settlement. Following intensive skutiplomacy by Minsk
Group diplomats and a number of meetings betweerPtiesidents of the
two countries in 2009, the process lost momentun2040. So far the
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parties to the conflict have not signed a formaleament on the Basic
Principles.

23. On 24 March 2011 the Minsk Group presentedrRapbrt of the
OSCE Minsk Group Co-Chairs’ Field Assessment Missmthe Occupied
Territories of Azerbaijan Surrounding Nagorno-Kakl’, the executive
summary of which reads as follows:

“The OSCE Minsk Group Co-Chairs conducted a Fietbessment Mission to the
seven occupied territories of Azerbaijan surrougdiagorno-Karabakh (NK) from
October 7-12, 2010, to assess the overall situdtiere, including humanitarian and
other aspects. The Co-Chairs were joined by thedPat Representative of the OSCE
Chairman-in-Office and his team, which provided idtigal support, and by two
experts from the UNHCR and one member of the 208&B Fact-Finding Mission.
This was the first mission by the international commity to the territories since 2005,
and the first visit by UN personnel in 18 years.

In travelling more than 1,000 kilometers throughthg territories, the Co-Chairs
saw stark evidence of the disastrous consequetidbe dlagorno-Karabakh conflict
and the failure to reach a peaceful settlement.nBoand villages that existed before
the conflict are abandoned and almost entirelying. While no reliable figures exist,
the overall population is roughly estimated as Q@,(persons, living in small
settlements and in the towns of Lachin and Kelbdjae Co-Chairs assess that there
has been no significant growth in the populatiorwsi2005. The settlers, for the most
part ethnic Armenians who were relocated to theitteies from elsewhere in
Azerbaijan, live in precarious conditions, with pdafrastructure, little economic
activity, and limited access to public services.nydack identity documents. For
administrative purposes, the seven territories,fonmer NK Oblast, and other areas
have been incorporated into eight new districts.

The harsh reality of the situation in the terriégsrhas reinforced the view of the Co-
Chairs that the status quo is unacceptable, and ahly a peaceful, negotiated
settlement can bring the prospect of a better, ngertain future to the people who
used to live in the territories and those who likere now. The Co-Chairs urge the
leaders of all the parties to avoid any activifieghe territories and other disputed
areas that would prejudice a final settlement ange the character of these areas.
They also recommend that measures be taken torpeesemeteries and places of
worship in the territories and to clarify the swtof settlers who lack identity
documents. The Co-Chairs intend to undertake furtiissions to other areas affected
by the NK conflict, and to include in such missiaxperts from relevant international
agencies that would be involved in implementingage settlement.”

3. The applicants and property allegedly ownedhgm in the district
of Lachin

24. The applicants have stated that they are Aagarb Kurds who lived
in the district of Lachin, where their ancestorsl hi@ed for hundreds of
years. On 17 May 1992 they were forced to flee ftbmdistrict to Baku.
They have since been unable to return to their Iscene properties because
of Armenian occupation.
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(a) Mr Elkhan Chiragov

25. Mr Elkhan Chiragov was born in 1950. He livadthe district of
Lachin. In the original application, it was menwahthat he lived in the
village of Chirag, but in the reply to the Govermtige observations it was
stated that his correct home village was Chiraghere he worked as a
teacher for 15 years. He claimed that his possessiocluded a large
furnished house of 250 sq. m, 55 beehives, 80 béadhall livestock and
nine head of big livestock, and five handmade darpe

26. On 27 February 2007, together with the apptgareply to the
respondent Government’s observations, he submgitedfficial certificate
(“technical passport”), dated 19 July 1985, acaoydd which a two-storey,
12-bedroom dwelling-house with a total area of 4@8 m (living area
300 sg. m and subsidiary area 108 sgq. m) and alstose of 60 sq. m,
situated on a plot of land of 1200 sg. m, had begrstered in his name.

27. He also presented a statement by three formmagghbours, who
affirmed that he owned a two-storey, 16-room dwigHhouse of 260 sg. m
as well as a car.

28. Before the Grand Chamber, the applicant subdjiinter alia, a
marriage certificate according to which he was hor@hiragli and married
there in 1978, birth certificates for his son aramughter, both born in
Chiragli, in 1979 and 1990 respectively, as welbd®979 letter and a 1992
employment book issued by the Lachin District Edioceal Department,
showing that he worked as a teacher in Chiragli.

(b) Mr Adishirin Chiragov

29. Mr Adishirin Chiragov was born in 1947. Hedd/in the district of
Lachin. In the original application, it was menwahthat he lived in the
village of Chirag, but in the reply to the Govermtige observations it was
stated that his correct home village was Chiraghere he worked as a
teacher for 20 years. He claimed that his possessiocluded a large
furnished house of 145 sq. m, a new “Niva” carh@ad of small livestock
and 11 head of big livestock, and six handmadeetsrp

30. On 27 February 2007 he submitted an officeatittcate (“technical
passport”) dated 22 April 1986, according to whechwo-storey, eight-
bedroom dwelling-house with a total area of 2304 & (living area
193.2 sq. m and subsidiary area 37.2 sq. m) anidreah®use of 90 sq. m,
situated on a plot of land of 1200 sg. m, had begrstered in his name.

31. He also presented a statement by three fomagghbours, who
affirmed that he owned a two-storey dwelling-howsth eight rooms.

32. Before the Grand Chamber, the applicant subdjiinter alia, a
marriage certificate according to which he was hor@hiragli and married
there in 1975, birth certificates for his son ana tdaughters, all born in
Chiragli, in 1977, 1975 and 1982 respectively, &l ws a USSR passport
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issued in 1981, indicating Chiragli as place oftband containing a 1992
registration stamp designating Chiragli as placeesidence.

(c) Mr Ramiz Gebrayilov

33. Mr Ramiz Gebrayilov was born in Chiragli in6I® In 1988 he
graduated with a degree in engineering from the/tBohnic Institute in
Baku. In 1983, while still studying in Baku, he itésl the town of Lachin
and was given a 5,000 sg. m plot of land by theeStde claimed that he
built a six-bedroom house with a garage on it anedl there with his wife
and children until he was forced to leave in 199Rere were also some
cattle sheds. He also owned a car repair busireksic'/Auto Service”, a
shop and a café, which were situated on a furtfg®¥(6sq. m of land that he
owned. In addition, he had 12 cows, 70 lambs aridsh®ep.

34. Mr Gebrayilov had been unable to return to himcsince his
departure in 1992. In 2001 Armenian friends weritaohin and videotaped
the condition of the houses in the town. Accordimghe applicant, he could
see from the video that his house had been bumvhdble had also been
informed by people who left Lachin after him th& house had been burnt
down by Armenian forces a few days after he had.lathin.

35. On 27 February 2007, Mr Gebrayilov submitted afficial
certificate (“technical passport”), dated 15 Augii886, according to which
a two-storey, eight-bedroom dwelling-house witlotaltarea of 203.2 sq. m
(living area 171.2 sq. m and subsidiary area 32rg¢situated on a plot of
land of 480 sg. m, had been registered in his name.

36. He also presented a statement by three fomagghbours, who
affirmed that he owned a two-storey house with eighms.

37. Before the Grand Chamber, the applicant subdjiinter alia, a
birth certificate and a marriage certificate acaogdo which he was born in
Chiragli and married there in 1982, birth certifesa for his daughter and
two sons, all born in Lachin, in 1982, 1986 and8 &&spectively, as well as
an army book issued in 1979.

(d) Mr Akif Hasanof

38. Mr Akif Hasanof was born in 1959 in the vileagf Aghbulag in the
district of Lachin. He worked there as a teacher2® years. He claimed
that his possessions included a large furnishegdéhofi 165 sq. m, a new
“Niva” car, 100 head of small livestock and 16 heddig livestock, and
20 handmade carpets.

39. On 27 February 2007 he submitted an officgatificate (“technical
passport”), dated 13 September 1985, according hHichwa two-storey,
nine-bedroom dwelling-house with a total area d8.44sq. m (living area
223.2 sq. m and subsidiary area 225.2 sg. m) atdrahouse of 75 sq. m,
situated on a plot of land of 1600 sg. m, had biegrstered in his name.
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40. He also presented a statement by three fomegghbours, who
affirmed that he owned a two-storey, nine-room dwnglhouse as well as a
stall for livestock and subsidiary buildings.

41. Before the Grand Chamber, the applicant suédita birth
certificate, a USSR passport issued in 1976 arehgrioyment book issued
by the Lachin District Educational Department, cading that he was born
in Aghbulag and had worked as a teacher and schialtor in that village
between 1981 and 1988.

(e) Mr Fekhreddin Pashayev

42. Mr Fekhreddin Pashayev was born in 1956 inviliege of Kamalli
in the district of Lachin. After graduating withdagree in engineering from
the Polytechnic Institute in Baku in 1984, he read to the town of Lachin
where he was employed as an engineer and, from, 888¢hief engineer at
the Ministry of Transport. He claimed that he owrasdl lived in a two-
storey, three-bedroom house in Lachin which he lbaidt himself. The
house was situated at no. 50, 28 Aprel Kucesi, ioa@eheri, Lachin
Rayonu. Mr Pashayev submitted that the current etarklue of the house
would be 50,000 US dollars. He also owned the kmdind his house and
had a share (about ten hectares) in a collectiven fan Kamalli.
Furthermore, he owned some land by means of “doleeownership”.

43. On 27 February 2007 he submitted an officgatitticate (“technical
passport”), dated August 1990, according to whidiwa-storey dwelling-
house with a total area of 133.2 sg. m (living &#&® sq. m and subsidiary
area 81.6 sq. m), situated on a plot of land of.368). m, had been
registered in his name.

44. He also presented a statement by three fomegghbours, who
affirmed that he owned a two-storey, four-room diwgthouse.

45. Before the Grand Chamber, the applicant subdjiinter alia, a
marriage certificate according to which he was borKamalli and married
there in 1985, birth certificates for his two dategh, born in Kamalli in
1987 and in Lachin in 1991 respectively, a birthtitteate for his son,
registered as having been born in Kamalli in 13&3well as an army book
issued in 1978 and an employment book dated in.2d6@0explained that,
while his son had in fact been born in Baku, it wasmal under the USSR
propiska system to record a child as having been born atparents’
registered place of residence.

() Mr Qaraca Gabrayilov

46. Mr Qaraca Gabrayilov was born in the town athin in 1940 and
died on 19 June 2005. On 6 April 2005, at the tirhsubmitting the present
application, he stated that, when he was forcddawee on 17 May 1992, he
had been living at holding no. 580, N. Narimanowe8&t, apt 128a in the
town of Lachin, a property he owned and which ideld a two-storey
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residential family house built in 1976 with a sudaof 187.1 sg. m and a
yard area of 453.6 sq. m. He also claimed thatvineed a further site of
300 sg. m on that street. Annexed to the applinatie submitted an official
certificate (“technical passport”), dated AugusBd9according to which a
two-storey house with a yard, of the mentionedssihad been registered in
his name.

47. On 27 February 2007 the applicant’s represgata submitted,
however, that he had been living at 41 H. AbduNagé&reet in Lachin. Still,
he owned the two properties on N. Narimanov StrAdached to these
submissions was a statement by three former netgbhlamd a statement by
V. Maharramov, Lachin City Executive Power Reprégeve of the
Azerbaijan Republic, whexpressed statdtiat Mr Gabrayilov had used to
live in his own house at H. Abdullayev Street. Attad were also a decision
of 29 January 1974 by the Lachin District SovietRafpular Deputies to
allocate the above-mentioned plot of 300 sqg. nh&oapplicant and several
invoices for animal feed, building materials andding subsidies allegedly
used during the construction of his properties.

48. On 21 November 2007 Mr Sagatel Gabrayilov, soa of the
applicant, stated that the family had used to &v&l. Narimanov Street but
that, on some unspecified date, the name and numgbef the street had
been changed and their address was thereafter ¢étullagev Street. Thus,
the two addresses mentioned above referred taathe property.

49. Before the Grand Chamber, the applicant's esgntatives
submitted,inter alia, a birth certificate and a marriage certificateading
to which he was born in Chiragli and married thamel965, a birth
certificate for his son, born in Alkhasli village the district of Lachin in
1970, as well as an army book issued in 1963.

B. Armenia’s and Azerbaijan’s joint undertaking in respect of the
settlement of the Nagorno-Karabakh conflict

50. Prior to their accession to the Council of dp&, Armenia and
Azerbaijan gave undertakings to the Committee ohiders and the
Parliamentary Assembly committing themselves topgbaceful settlement
of the Nagorno-Karabakh conflict (see Parliamentasgembly Opinions
221 (2000) and 222 (2000) and Committee of Minssteesolutions Res
(2000)13 and (2000)14).

The relevant paragraphs of Parliamentary AssembpiniGn 221 (2000)
on Armenia’s application for membership of the Cadlnf Europe read as
follows:

“10. The Assembly takes note of the letter from Bresident of Armenia in which
he undertakes to respect the cease-fire agreeméhadinal solution is found to the

conflict [in Nagorno-Karabakh] and to continue tb&orts to reach a peaceful
negotiated settlement on the basis of compromisesptable to all parties concerned.
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13. The Parliamentary Assembly takes note of #iters from the President of
Armenia, the speaker of the parliament, the Primeidter and the chairmen of the
political parties represented in the parliament] antes that Armenia undertakes to
honour the following commitments:

ii. the conflict in Nagorno-Karabakh:
a. to pursue efforts to settle this conflict byapeful means only;

b. to use its considerable influence over the Arames in Nagorno-Karabakh to
foster a solution to the conflict;

c. to settle international and domestic disputepdraceful means and according to
the principles of international law (an obligatimmumbent on all Council of Europe
member states), resolutely rejecting any threatesedf force against its neighbours;

Resolution Res (2000)13 by the Committee of Mimssioncerning the
invitation to Armenia to become a member of the f@iluof Europe refers
to the commitments entered into by Armenia, as ettt in
Opinion 221 (2000), and the assurances for thdfiiment given by the
Armenian Government.

COMPLAINTS

51. The applicants complaidunder Article 1 of Protocol No. 1 that th|e
loss of all control over as well as all potential @se, sell, bequeath,
mortgage, develop and enjoy their properties ctutstis an interference
with their right to peaceful enjoyment of their pessions. They subrgtl
that this interference amownats to a continuing violation of Article 1 o
Protocol No. 1, since ivasisthe result of a territory being occupied. They
allegel that theywere had beeforced to leave their homes as a result of the
actions of Armenian-backed Karabakh forces andvhdeen prevente
from returning to their properties by these occuapyforces. Therevasisno
prospect of their being permitted to return to tipeoperties or anywhere in
the occupied territories in the foreseeable futuFeirthermore, the
applicants feard that their propertiesad beenwerdestroyed and pillage
in the days following their flight. They clamd that the deprivation of thei
property rightshadwasnot beenin accordance with law and the general
principles of international law. Moreover, therestiieen no attempt by th
Armenian authorities to compensate them for tressés. Finally, whatever
the aim of the occupation of Lachin, their totalclesion from their
properties and the destruction of those properti@snet could notbe |
regarded as having been proportionate to the asment of that aim.
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52. The applicants further complathunder Article 8 of the Convention
that their right to respect for their private aranifly life and their homes
hads been infringed by the respondent Government’sicoimy refusal to
allow them to return to Lachin. This interfereneasisnot justified under
Article 8 8§ 2 of the Convention. Furthermore, tlespondent Government
weae in breach of their positive obligations to pobt¢he rights of the
applicants enshrined in this Article.

53. Moreover, the applicants complkihunder Article 13 of the
Convention that the respondent Governmenivhdailed to provide an
effective or any remedy to persons displaced frbendccupied territories
and, in particular, to the applicants, in respddhe violations of Article 1
of Protocol No. 1 and Article 8 of the Convention.

54. Finally, the applicants clagd, under Article 14 of the Convention
in conjunction with all above Articles, that thegd beenwersubjected to
discrimination in their treatment by the respondéoternment by virtue of
ethnic and religious affiliation since, if they haden ethnic Armenian and
Christian, they would not have been forcibly diggld from their homes by
the Armenian-backed Karabakh forces. Furthermofhe tespondent
Governmentadfailed to recognise their property rights and teestigate
their complaints because of their ethnic and religi status. They also
submited that they hdve been subjected to indirect discrimination by the
respondent Government since the actions taken éyAtmenian military
and the Armenian-backed Karabakh fortesl disproportionately affected
Azerbaijani Kurds, whoweae individuals belonging to an identifiable

group.

THE LAW
I. PRELIMINARY ISSUES

55. The Court notes at the outset that the sipfili@ant died after the
present application was lodged. Moreover, in themtten and oral
submissions, the respondent Government have rasgsedumber of
preliminary objections to the admissibility of thpplication. The Court will
examine these issues in the following order:

- pursuance of the application lodged by the sagplicant;

- another international procedure;

- jurisdiction and responsibility of the respond8tte;

- the Court’s jurisdictiomatione temporis

- the applicants’ status as victims;

- exhaustion of domestic remedies;

- compliance with the six-month rule.
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A. The right of the sixth applicant’s son to purse the application

56. Mr Sagatel Gabrayilov, the son of the sixtpliapntﬂqasexpressed|
the wish to continue the proceedings before thertCduhas not been
disputed that he is entitled to pursue the appboadn his father's behalf
and the Court sees no reason to hold otherwise, (@e®ng other
authoritiesPDavid v. Moldovano. 41578/05, § 28, 27 February 2008).

B. Another procedure of international investigation or settlement
1. The parties’ submissions

(a) The respondent Government

57. Referring to the ongoing negotiations condiickgthin the Minsk
Group of the OSCE — which comprise questions regatd resettlement of
refugees and internally displaced persons as wetiompensation issues —
the Armenian Government subiaiil that the matters raised in the present
application hdve already been submitted to another internatiorsditition
for settlement. Consequently, the Government ctdithat the application
failsed to comply with the requirements of Article 35 §(B) of the
Convention.

(b) The applicants

58. The applicants maintaid that the negotiations within the Mins
Groupweae not judicial or quasi-judicial proceedings semito those se
up by the Convention. The applicantgae not individual parties to th
process. Thus, they clagd that the present applicatiomais not
substantially the same as the issues relatingftgees dealt with by the
OSCE and that, accordingly, the application conglieith Article 35 |
§ 2 (b).

(c) The Azerbaijani Government, third-party intervener

59. The Azerbaijani Government subimit that the OSCE idees not |
have a procedure for investigation of an individapplication within the
meaning of the Convention. Thus, as the preserlicagipn hails not been —|
and could not be — submitted to the OSCE for sedld, the negotiations
within that organisation auld notannotbe seen as a “procedure bf
international investigation or settlement” withlretmeaning of Article 35 §
2 (b).

2. The Court’s assessment

60. Article 35 8§ 2 of the Convention providessm far as relevant, the
following:
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“The Court shall not deal with any application sutbed under Article 34 that

(b) is substantially the same as a matter thahas already been submitted to
another procedure of international investigatiosettlement and contains no relevant
new information.”

61. The Court notes that a criterion for findirftatt the application
before the Court is substantially the same as anatiatter is that the latter
has been submitted by way of a petition lodged &yror substantively by
the same applicants (s®arnava and Others v. Turkegos. 16064-66/90
and 16068-73/90, Commission decision of 14 Apri®89Decisions and
Reports 93, p. 5, at p. 14, amdblgerg and Others v. Norwagdec.),
no. 15472/02, 14 February 2006). This is not theeoaith the interstate
talks conducted within the OSCE, where the appteane not parties and
which cannot examine whether the applicants’ irdiiai rights have been
violated. In these circumstances, the Court considbat the OSCE
proceedings do not constitute a “procedure of naonal investigation or
settlement” of the matters which are the subjecthefpresent application
(seeOAO Neftyanaya Kompaniya Yukos v. Ryss#902/04, 88 520-526,
20 September 2011).

62. Consequently, the Court rejects the respondeavernment’s
objection under Article 35 § 2 (b) of the Conventio

C. Jurisdiction and responsibility of the respondat State
1. The parties’ submissions

(a) The respondent Government

63. The Armenian Government subimit that the jurisdiction of the
Republic of Armenia diees not extend to the territory of Nagorno-
Karabakh and the surrounding regions. Allegedlg, Republic of Armenia
didees not andeannet_could nohave effective control of or exercise any
public power on these territories.

64. The Armenian Government assdrthat the Republic of Armenia
hadédidnot participatd in the military conflict in Nagorno-Karabakh arfcet
surrounding regions. The military actiongre had beesonducted by the
“NKR”, in self-defence against Azerbaijani attack®llowing the
proclamation of the “NKR”. The Armenian Arngid-hadnot and could not
participate in these actions. Thisis shown by the fact that thenesis not a
single mention of the Armenian Army’s participation any international
document. Instead, these documentsetalkbout “local Armenian forces”.
Nor dig-hadthe authorities of the Republic of Armenia adapany legal
acts or programmes or takether official steps to get involved in the
actions. Instead, the self-defenees- had beerconducted by the “NKR
Defence Army”, whichwas-had beeestablished in early 1992 following
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the enactment of the “NKR” Law on Conscriptionwiks had beeassisted |
by the Armenian population in Nagorno-Karabakh dhd surrounding
regions as well as volunteers of Armenian origionfrvarious countries.
The Republic of Armenigvas hadnly beeninvolved in the war in so far af
it had defended itself against Azerbaijani attacks onittgr within the
recognised borders of Armenia.

65. Furthermore, the Republic of Armenigainot currently have any
military presence in Nagorno-Karabakh and the sumding regions. No
military detachment, unit or bodyais stationed there. In the district ¢f
Lachin therenveae no military units at all, as Lachimais at a considerabl
distance from the “NKR” border with Azerbaijan atltere wais thus no
military need to keep units there.elkrnot could nobe ruled out that som
Armenian nationals mapave servel in the “NKR Defence Army” on
contractual and voluntary basis. Also, accordingriagreement on military
cooperation signed on 25 June 1994 by the Armerdaad “NKR”
Governments, draftees from the Republic of Armen@gn their consent,
may perform their military service in the “NKR” arvite versa, as well as
participate in military exercises organised in titNKR” or in Armenia.
However, only a small number of Armenian volunteenscripts hc_iveel
served in Nagorno-Karabakh where, moreover, thedbeen under th
direct command of the “NKR Defence Army”. The pmese of these
conscripts dlees not amount to effective control or occupation lne
Republic of Armenia. The present caseis thus clearly distinguishabl
from the case dfoizidou v. Turkey[GC], no. 15318/89, ECHR 1996-VI).

66. The Armenian Government further suliatitthat the “NKR”, since
its formation, carrids out its political, social and financial policies
independently. The Republic of Armenial@esnot provide any economi
help to the “NKR” except that, for several yearnshé&ls provided the
“NKR” with long-term loans for the implementatiorf epecific projects,
including the rebuilding of schools and other ediocel institutions and
the provision of financial help to the families kifled soldiers. Such help
hads been provided by other countries as well. Morepuwbe “All
Armenian Fund”, registered in the United Stateayqalsa great role in th
development of the “NKR?”. It hiés branches in 19 countries anddbas its
main mission to provide financial help to Armeniadathe “NKR”, using
resources collected by the Armenian Diaspora. Wihikre weae seven|
representatives of Armenia on the Board of Trustédes majority of the
board’s 24 membergeae collected from the Armenian Diaspora and the
“NKR”. The fund hals provided 85 million US dollars to the “NKR” for ¢h
rebuilding of roads and other infrastructure. Ferthresourcesweae
provided by other funds and international orgaiosat Charity and
international investments in the “NKR” annually aaotd for 20-30 and|
30-40 million US dollars respectively.
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67. In the view of the Armenian Government, theKRI wais a
sovereign, independent state possessing all theaabastics of an
independent state in accordance with internatitaval It exercisds control
and jurisdiction of Nagorno-Karabakh and the terrts surrounding it.
Only the laws and other legal acts of the “NKR&ae applied on these
territories, political electiong/eare held and “NKR” passporiseae issued
to its citizens, who héve political rights and civil obligations on the bssi
of their citizenship. Currencies usegae the US dollar, the euro and the
Armenian dram. Armenia’s political suppavtas limited to taking part in
the settlement negotiations conducted within tleenfwork of the OSCE
Minsk Group, with a view to regulate the Nagorno-d@akh conflict.

68. In conclusion, the Armenian Government mana@that the present
application faitds to meet the requirements of Article 35 8§ 3 of the
Conventiorratione loci

(b) The applicants

69. The applicants subrtétl that the Republic of Armenia exeraise
effective control over Nagorno-Karabakh and, mapectically, Lachin,
and that their complaints thereforedf within the jurisdiction of Armenia
in accordance with Article 1 of the Convention.

70. The applicants claima that Armenia’s military participation in the
Nagorno-Karabakh conflict kia been considerable. They subimit inter
alia, that Armenian conscripts $a@ served in Nagorno-Karabakh.
According to the above-mentioned HRW report of 19%¢¥menian
conscriptshad beenweresent to Nagorno-Karabakh and the surrounding
Azerbaijani provinces, and military forces — notlurdeers — from the
Republic of Armeniahad takenteelpart in fighting in Azerbaijan. Thirty
per cent of the Armenian uniformed soldiers intewed by HRW on the
streets of Yerevahad beenwerdraftees in the Armenian Army who had
either fought in Karabakh, had orders to go to Kak& or had ostensibly
volunteered for service there. Moreover, on a singgy in 1994 HRW
researchers had counted five buses holding an a&stih800 soldiers of the
Armenian Army entering Nagorno-Karabakh from Arnger®ther western
journalists had reported to HRW researchers that lad seen more buses
full of Armenian Army soldiers heading for Azerkaj territory from
Armenia.

71. The applicants also refedto statements by various political leaders
and observers. In reference to fighting in April939in the Azerbaijani
province of Kelbajar, UN Secretary-General Bout@sali had stated that
the level of heavy weaponry involved on the Kardbakmenian side
pointed towards Armenian Army involvement. On 1 fieeloy 1994 Robert
Kocharyan, then Prime Minister of Nagorno-Karabakhd admitted in
Golos Armenii an Armenian newspaper, that the Republic of Aiméad
supplied anti-aircraft weapons to Nagorno-Karabakin 2000
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President Clintomadsubmitted to the United States Congress: “The asti|o
taken by the Government of Armenia in the conteixthe conflict over
Nagorno-Karabakh are inconsistent with the teriatontegrity and national
sovereignty principles of the Helsinki Final Act.rmenia supports
Nagorno-Karabakh separatists in Azerbaijan botlitamily and financially.
Nagorno-Karabakh forces, assisted by units of theehian armed forces,
currently occupy the Nagorno-Karabakh region andosmding areas in
Azerbaijan.” Moreover, Vazgen Manukyan, appointed Armenian
Defence Minister in October 1992ad admitted in an interview in October
2000 that the public declarations that the Armeriamy teek had takemo
part in the wamere had beepurely for foreign consumption: “You can be
sure that, whatever we said politically, the Kakdb#@rmenians and the
Armenian Army were united in military actions. laae no difference to me
whether someone was a Karabakhi or an Armenian.”

72. The applicants also adddcas evidence of the involvement of the
Armenian Army in the fighting the capture of a nwenlof its soldiers by
Azerbaijani units and the increased Armenian drafjuirements at the
material time. They further subrtétl that conscripts of the Armenian ArmF/
weae still sent to serve in Nagorno-Karabakh, thahsservice entitlés the
officers and soldiers to higher salaries than éytihad served in Armenia
and that conscripts Hse no choice as to where they would like to be
deployed, in Armenia or in Nagorno-Karabakh. Insup of this assertion,
they refered, inter alia, to several judicial and administrative proceeding
that halve been taken in Stepanakert against Armenian nyilip@rsonnel
and an Armenian conscientious objector.

73. In addition to committing troops to the cociflithe Republic of
Armenia has according to the applicants, provided materiad &b
Nagorno-Karabakh. Allegedly, Armenia suppiieas much as 90% of th
enclave’s budget in the form of interest-free dediThese credits
constitutel financial assistance which contribdéeto the Armenia’s|
effective control over Nagorno-Karabakh and theaurding territories. As
to the “All Armenian Fund”, the applicants subtait that it eannet could
notbe seen as a distinct body independent of the AengBovernment, a
it had beenwaestablished by Presidential Decree, as its chdetgignatds
the Armenian President as President of the Boar@ira$tees and as that
board otherwise include several of the highest-ranking representativeg of
the Armenian Government, Parliament, ConstitutioGaurt and Central
Bank. Furthermore, its missiomais to support sustainable development]in
both Armenia and Nagorno-Karabakh.

74. Moreover, the Republic of Armeniadsarovided and continus to |
provide political support to Nagorno-Karabakh. Nuowus key figures in
Armenian politics hdve close ties to and contindéo be involved in the|
political sphere in Nagorno-Karabakh. In August 39the Armenian
Governmenthad appointed Serzhik Sargsyan, the Defence Minister| of

11}



18 CHIRAGOV AND OTHERS v. ARMENIA DECISION

Nagorno-Karabakh, as Defence Minister of Armenia. 11998 Robert
Kocharyanhadbemame President of Armenia, after having previouslgrbe
the Prime Minister and President of Nagorno-Karabaklso, as the
“NKR” remaineds unrecognised by the international communityyviis
reliant on Armenia for political support and itsldi to enter into relations
with other states.

75. The applicants further subtei that, in Nagorno-Karabakh, many
laws of the Republic of Armeniaeae applied and the Armenian dram
wais the main currency in use. Moreover, people froagdino-Karabakh
weae issued with Armenian passports for the purpdseeelling abroad.

76. In conclusion, the applicants claidthat the Republic of Armenia
exercises effective control over Nagorno-Karabakh or, alsively, that
the “NKR” weae under the authority of Armenian agents operatmg
Nagorno-Karabakh and that, consequently, their ¢amg fedl within
Armenia’s jurisdiction under Article 1 of the Comi@n.

(c) The Azerbaijani Government, third-party intervener

77. The Azerbaijani Government agilewith the applicants that the
Republic of Armenia in practice tiaoverall control of Nagorno-Karabakh
and the surrounding territories, including the Liachrea. They invokeé
statements by various international and non-goventai organisations as
well as the US Department of State in claiming,thathe beginning of the
1990s, Armenian forces, fighting beside separdetabakhi forceshad
occupied Nagorno-Karabakh as well as Lachin andother surrounding
territories and that these territories contimhiie be occupied by Armenia,
which had soldiers stationed there. In the latter respeety refered to the
Court’s cases ofHarutyunyan v. Armenigno. 36549/03, judgment of
28 June 2007) andZalyan, Sargsyan and Serobyan v. Armenia
(nos. 36894/04 and 3521/07). The “NKR&is not an independent state, as
claimed by the respondent Government, but a subateli local
administration surviving by virtue of the militargnd other support
provided by the Republic of Armenia. Allegedly, Agmawais providing
military equipment, weaponry and training to thedlokarabakhi forces and
therewais a high degree of integration between the forééseoRepublic of
Armenia and those of the “NKR”.

78. The Azerbaijani Government also subeditthat thereweae close
links between Nagorno-Karabakh and the RepublicAohenia which,
moreover, hdve a strong personal element at the highest politieat|.
Furthermore, economic aid provided by Armenmiais essential for the
“NKR”. In addition to the “All Armenian Fund”, whit allegedlymust had
to be seen as an organ of the Armenian State inael#édi the aid given to
Nagorno-Karabakh, the Azerbaijani Government reféto a report of the
International Crisis Group of 14 September 2008psting to which loans
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from the Armenian Statead accounted for 67.3% of the “NKR” budget ih
2001 and 56.9% in 2004.

2. The Court’s assessment
79. Article 1 of the Convention reads as follows:

“The High Contracting Parties shall secure to eweeywithin their jurisdiction the
rights and freedoms defined in Section | of [theh@ention.”

80. The Court has to examine whether the matmrgptained of come
under the jurisdiction of the respondent Governnaatd hence engage its
responsibility under the Convention.

81. The respondent Government submithat the Republic of Armenier
didees not have effective control of or exercise any pulgower in
Nagorno-Karabakh and the surrounding regions, rtiqudar the district of
Lachin. They claimd that Armeniadigd-hadnot participatd in the military
conflict on these territories andbes didnot have any military presenc
there now. Nor hds Armenia given the “NKR” such political, social gr
financial support or been involved in any other walyich could engage
Armenia’s responsibility under the Convention. Tagplicants and the
third-party Government disputehis. |

82. The Court reiterates the principles it hasositin the case dfascu
and Others v. Moldova and Rus¢j&C], no. 48787/99, ECHR 2004-VII):

“311. It follows from Article 1 that member Statemust answer for any
infringement of the rights and freedoms protectgdtire Convention committed
against individuals placed under their ‘jurisdictio

The exercise of jurisdiction is a necessary coodifior a Contracting State to be
able to be held responsible for acts or omissionmutable to it which give rise to an
allegation of the infringement of rights and freedoset forth in the Convention.

312. The Court refers to its case-law to the éffieat the concept of ‘jurisdiction’
for the purposes of Article 1 of the Convention mhbe considered to reflect the
term’s meaning in public international law (s8entilhomme and Others v. France
nos. 48205/99, 48207/99 and 48209/99, § 20, judgmedd May 2002Bankovi
and Others v. Belgium and Othe(dec.) [GC], no. 52207/99, 88 59-61, ECHR
2001-XIl, andAssanidze v. Georgi{&C], no. 71503/01, § 13ECHR 2004-II).

From the standpoint of public international lawg tliords ‘within their jurisdiction’
in Article 1 of the Convention must be understoodniean that a State’s jurisdictional
competence is primarily territorial (s&ankové and Others cited above, § 59), but
also that jurisdiction is presumed to be exercisedmally throughout the State’s
territory.

This presumption may be limited in exceptional ginstances, particularly where a
State is prevented from exercising its authoritpant of its territory. That may be as a
result of military occupation by the armed forcdsanother State which effectively
controls the territory concerned (seeizidou v. Turkey(preliminary objections),
judgment of 23 March 1995, Series A no. 310, @ygrus v. Turkey8§ 76-80, cited
above, and also cited in the above-mentiorghkové and Others decision,
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88 70-71), acts of war or rebellion, or the actsaoforeign State supporting the
installation of a separatist State within the tersi of the State concerned.

313. In order to be able to conclude that suckexaeptional situation exists, the
Court must examine on the one hand all the objediécts capable of limiting the
effective exercise of a State’s authority overtésitory, and on the other the State’s
own conduct. The undertakings given by a ContrgcBtate under Article 1 of the
Convention include, in addition to the duty to eéfr from interfering with the
enjoyment of the rights and freedoms guaranteeditipe obligations to take
appropriate steps to ensure respect for thosesrigid freedoms within its territory
(see, among other authoritie@ and Others v.the United Kingdom[GC],
no. 29392/95, § 73, ECHR 2001-V).

Those obligations remain even where the exercigheoBtate’s authority is limited
in part of its territory, so that it has a dutytae all the appropriate measures which it
is still within its power to take.

314. Moreover, the Court observes that, althoughthe Bankovi case it
emphasised the preponderance of the territoriadcjplie in the application of the
Convention (decision cited above, § 80), it als&nagvledged that the concept of
“jurisdiction” within the meaning of Article 1 ofhe Convention is not necessarily
restricted to the national territory of the High ifacting Parties (sekoizidou v.
Turkey(Merits), judgment of 18 December 19%eports of Judgments and Decisions
1996-VI, pp. 2234-2235, § 52).

The Court has accepted that in exceptional circancgts the acts of Contracting
States performed outside their territory or whicbduce effects there may amount to
exercise by them of their jurisdiction within theeaming of Article 1 of the
Convention.

According to the relevant principles of internatbrhaw, a State’s responsibility
may be engaged where, as a consequence of miliigtign — whether lawful or
unlawful — it in practice exercises effective cohtof an area situated outside its
national territory. The obligation to secure, irclslan area, the rights and freedoms
set out in the Convention derives from the facswath control, whether it be exercised
directly, through its armed forces, or through dasdinate local administration
(ibid.).

315. It is not necessary to determine whether @tr@cting Party actually exercises
detailed control over the policies and actionsta awuthorities in the area situated
outside its national territory, since even overalhtrol of the area may engage the
responsibility of the Contracting Party concernigitl(, pp. 2235-2236, § 56).

316. Where a Contracting State exercises oveogitral over an area outside its
national territory its responsibility is not cordith to the acts of its soldiers or officials
in that area but also extends to acts of the ladalinistration which survives there by
virtue of its military and other support (s€gprus v. TurkeyGC], cited above, § 77).

318. In addition, the acquiescence or connivarfidheoauthorities of a Contracting
State in the acts of private individuals which aiel the Convention rights of other
individuals within its jurisdiction may engage ti8tate’s responsibility under the
Convention (se€yprus v. Turkeycited above, § 81). That is particularly true ie th
case of recognition by the State in question ofatis of self-proclaimed authorities
which are not recognised by the international comitgu
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319. A State may also be held responsible everrenit® agents are actingtra
viresor contrary to instructions. Under the Conventiotate’s authorities are strictly
liable for the conduct of their subordinates; tlaeg under a duty to impose their will
and cannot shelter behind their inability to ensina it is respected (séeeland v.
the United Kingdomjudgment of 18 January 1978, Series A no. 25, p86459; see
also Article 7 of the International Law CommissignDraft Articles on the
responsibility of States for internationally wronbgfcts, p. 104, and th@airo case
heard by the General Claims Commission, (1929) Repf International Arbitral
Awards 5 (RIAA), p. 516).”

83. These principles have been confirmed recentlthe case ofAl-
Skeini and Others v. the United Kingd@/&C], no. 55721/07, 88 131-132
and 138-139, 7 July 2011).

84. Having regard to these principles, the Cooniseders that it does not
have sufficient information to enable it to makeuling on the respondent
State’s jurisdiction and responsibility in regaadthe claims submitted by
the applicants. Furthermore, these issues arelgllisked to the merits of
the case. The Court therefore decides to joindhjsction to the merits.

D. The Court’s jurisdiction ratione temporis
1. The parties’ submissions

(a) The respondent Government

85. The Armenian Government subimit that the alleged violations (j(
the applicants’ rights under the Conventitilad occurred before th
ratification of the Convention by the Republic ofrdenia. Whereas said
ratification had beenwamade on 26 April 2002, the alleged violatidresd
takenteekplace on 17-18 May 1992 when control of the towhaxhin and
the surrounding territorigdsad beenwataken by the “NKR Defence Army”

86. They argug that the applicantsvere- had beemeprived of their
alleged property by one instantaneous act whictdcoot have produced a
continuing situation. Answering a query by the Ama& Government, the
“NKR” Government hdve stated that the town of Lachin as well as rjhe
surrounding villages Aghbulag, Chirag and Chiragiere—had bee
completely destroyed. Consequently, the propeiggatlly owned by the
applicantswas- hadalso beendestroyed. As the property in questiorgs.ha’
not existed since 1992, the applicants could netlead or enjoyed any
rights under the Convention since that time.

87. In any event, the Armenian Government pairdut, the applicant
hadve never applied to the Armenian or “NKR” authoritifess permission
to enter the territory where they allegedldlived and where their allege
property iwas situated. Consequently, theydiza not been refused suc
access.

88. At the hearing before the Grand Chamber, themehian
Government further claimed that, in 1998, the adties of the “NKR” had |
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enacted a law on privatisation and a land codechvmid extinguished the
right to land abandoned by people who had leftat@ipied territories and
insteadhad recognised the right of ownership to that land tfeg people
who actuallylived there, being permanent inhabitants and ciszef the
“NKR”. From the moment of enactment of this lamJshbefore Armenia’s
ratification of the Convention, the applicaritad lostde jure lest-their
alleged rights to the land.

89. In conclusion, the Armenian Government manaathat the present
application faitds to meet the requirements of Article 35 8§ 3 of the
Conventiorratione temporis

(b) The applicants

90. The applicants maintad that the Republic of Armeniavais
responsible for a continuing violation of their hitg. Stating that the
respondent Government erroneously feclsn the buildings which may or
may not have been destroyed, they saefisat they still owadthe land on
which these buildings«ere had beesituated. No act of expropriationdsa
deprived them of ownership. Therefore, the allegedintinuing refusal by
the Republic of Armenia to allow the applicantsréburn to Lachin has
resulted in the continuing loss of all control owaesr well as all potential to
use, sell, bequeath, mortgage, develop and enpytbperty which they
still owned, in breach of Article 1 of Protocol No. 1 to ther@ention.

91. This situation also involde continuing violations of the applicants’
right to their homes and the right to respect fogirt family life under
Article 8 of the Convention. Unlike the applicamt Loizidou v. Turkey
(cited above), the present applicanssilived for many years in the area of
Lachin, where they all had established homes andtprand family life.

(c) The Azerbaijani Government, third-party intervener

92. The Azerbaijani Government assdrthat, in the instant case, there
weae continuing violations of Articles 8, 13 and 1#tlee Convention and
Article 1 of Protocol No. 1 and that the Court, rifere, hals jurisdiction
ratione temporis They submitd that Azerbaijani internally displaced
persons, including the applicantgzare physically prevented from returning
home through the deployment of Armenian militarycés and land mines
on the Line of Contact, which separdd.achin and the other occupied
territories from the rest of Azerbaijan. The Azejra Government poirtd
out that “possessions” protected under Article Padtocol No. 1 includ#
not only houses but also plots of land. Thus, @i/éme applicants’ houses
hadve been destroyed, the landais still owned by the applicants, who
could continue to use it for building, farming @memercial purposes.



CHIRAGOV AND OTHERS v. ARMENIA DECISION 23

2. The Court’s assessment

(a) The Court’s case-law

93. The Court reiterates that, in accordance withgeneratrules of
generalinternational law, asxpressed-byreflected iArticle 28 of the
Vienna Convention on the Law of Treaties of 23 M&%9, the provisions
of the Convention do not bind a Contracting Pantydlation to any act or
fact which took place or any situation which ceasedxist before the date
of the entry into force of the Convention with respto that party (see
Bleci¢ v. Croatia[GC], no. 59532/00, § 70, ECHR 2006-I111).

94. The Republic of Armenia ratified the Conventimn 26 April 2002.
Accordingly, the Court is not competent to examapplications against
Armenia in so far as the alleged violations areetasn facts which took
place or situations which ceased to exist befcaedate.

95. The Court therefore has to examine whetherfabis on which the
applicant’'s complaints are based are to be coreidas instantaneous acts
which occurred in 1992 and therefore fall outsitkejurisdictionratione
temporisor whether, on the contrary, they are to be cameu as creating a
continuing situation which still obtains with thersequence that the Court
has jurisdiction to examine the complaints fromAfBil 2002.

96. According to the Court’s case-law the deprorabf an individual's
home or property is in principle an instantaneattsaad does not produce a
continuing situation of “deprivation” in respect ttie rights concerned
(Blecié, cited above, 8§ 86; see also, among many othiéathous v. the
Czech Republi¢dec.) [GC], no. 33071/96, ECHR 2000-XRrince Hans-
Adam Il of Liechtenstein v. GermafyC], no. 42527/98, 8§88 84-86, ECHR
2001-VIll; Maltzan and Others v. Germarfgec.) [GC],nos. 71916/01,
71917/01 and 10260/02, § 74, ECHR 2005-V; &ndussische Treuhand
GmbH and Co. KG a.A. v. Polarfdec.), no. 47550/06, 88 57-62, 7 October
2008).

97. However, deprivation of property is not coesetl an instantaneous
act if it results from a legal act that is invaliche case ofoizidou(merits),
(cited above, 88 41-47 and 62-63) concerned theptmn of a Greek-
Cypriot applicant about lack of access to her priype northern Cyprus.
The Court dismissed the Turkish Government’s argurtieat the applicant
had been deprived of her property by an expropmnattlause in the
Constitution of the “Turkish Republic of Northerry@us” (“TRNC”) at a
date falling outside the Court's competemagone temporis It found that
despite the operation of this clause the applivat still to be regarded as
the legal owner of the land at issue. ConsequethityCourt considered that
there was a continuing situation and dismissed3beernment’s objection
ratione temporis The same approach was followed Qyprus v. Turkey
(cited above, 88 174-175 and 184-186) in respec¢hefdisplaced Greek-
Cypriots’ lack of access to their property and hsnre northern Cyprus,
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which were regarded as continuing violations ofiddt1 of Protocol No. 1
and of Article 8 respectively. The Court's approashs based on the
argument that the “TRNC” was not a State recognisader international
law and that consequently the expropriation claonsiés Constitution, and
any law based on it, did not have legal validitggsalso,Demades v.
Turkey no. 16219/90, 88 14-17, 31 July 200Bugenia Michaelidou
Developments Ltd and Michael Tymvios v. Turkey 16163/90, 88 15-18,
31 July 2003; andXenides-Arestis v. Turkeyno. 46347/99, § 28,
22 December 2005).

98. Similarly, the case dPapamichalopoulos and Others v. Greece
(24 June 1993, 88 39-46, Series A no. 260-B) comzkthe occupation of
the applicants’ land, which was unlawful under detitelaw. It had started
in 1967 during the dictatorship. Following restaratof democracy in 1974
it remained impossible for the applicants to regagoess to their land or,
despite the passing of a law in 1983, to obtain memsation. The Court
noted in the first place that the applicants $tdd to be regarded as legal
owners of the land. The Court did not addressr#t®ne temporisissue
explicitly. It noted that Greece had recognised tlght to individual
petition under former Article 25 of the Conventiom 20 November 1985 in
relation to acts, decisions, facts or events sulbs#qgto that date, but that
the Government had not raised a preliminary olpectin any case, the
Court considered that the complaints related tordicuing situation which
still obtained.

99. Furthermore, the Court’s case-law indicated thhere deprivation
of property and home results from an ongouhg facto situation it is
considered to be of a continuing nature. In thaitext the Court refers to
the case oDogan and Others v. Turkefnos. 8803-8811/02, 8813/02 and
8815-8819/02, 88 112-114, ECHR 2004-VI) which caoned the eviction
of villagers by security forces in the state-of-egescy region in south-east
Turkey in 1994 and the refusal to let them retuntil 2003, thus preventing
them for a lengthy period form having access to anppyment of their
property and home. While the case did not raisesane of the Court’s
competenceratione temporis the question whether there had been a
continuing situation arose in the context of theraonth rule. The Turkish
Government argued that the applicants should hamiea within six
months from the alleged incident in 1994, while #pplicants asserted that
they complained of a continuing situation. The Gaated it was not until
22 July 2003 that the applicants were told thay tbeuld return to their
homes in the village. The Court therefore found tha& six-month time-
limit started to run at the earliest on 22 July 20npliedly accepting the
applicants’ argument that there had been a comtgnsituation.

100. Fhe Onetest applied by the Court in order to distinguigtween
an instantaneous act and a continuing situatiavhisther the applicant can
still be regarded as the legal owner of the prgpertother right at issue
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(see, in particularPapamichalopoulos and Othersited above, § 40, and
Loizidou(merits), cited above, 8§ 41; see al&silescu v. Romani22 May
1998, 88 48-49Reports1998-111).

(b) Application to the present case

101. The Court observes that the respondent Gmanrhargue that the
alleged violations of the applicants’ riglitadoccurred on 17-18 May 199}
when, as a result of an instantaneous act, #hay had beedeprived of
their alleged property. As the villages where tppli@ants clained to have
lived were had beecompletely destroyed, sshadastheir alleged houses$
and property. Consequently, they could not hazéor enjoyd any rights
under the Convention since that time. Indeed, shthg houses have been
destroyed before the ratification, this would cdogt an instantaneous act
falling outside the Court’s competen@ione temporigsee Moldovanand
Others and Rostaand Others v. Romanigdec.), nos. 41138/98 and
64320/01, 13 March 2001). However, the Court ntted the applicants
referred from the beginning also to the plots aidian which their houses
were- had beesituated. Moreover, the Court considers that thaieants |
have at least submittegrima facie evidence regarding their alleged
property and residence in the district of Lachinicihallows the Court to
proceed with the case at the admissibility stageth& present time the
Court is only concerned with examining whether thets of the case are
capable of falling within its jurisdictioratione temporislf so, the question
whether the applicants indeed had homes and pyopeitachin must be
reserved to a detailed examination of the factslegal issues of the case at
the merits stage.

102. At a late stage of the proceedings, the ArameriGovernment
introduced the claim that the authorities of th&K®, in 1998, had enacted
a law on privatisation and a land code, which hztihguished the land
rights of the applicants and other people who hiadl the occupied
territories. The texts of these laws have not méymitted to the Court. In
any event, the Court notes that the “NKR” is natognised as a State under
international law by any countries or internatiooafjanisations. Against
this background, the invoked laws cannot be consttkegally valid for the
purposes of the Convention and the applicants ¢ado@aleemed to have
lost their alleged rights to the land in questignvirtue of these laws (see
Loizidou(merits), cited above, 88 42-47).

103. Instead, the Court considers that the casemreles the case of
Dogan and Othergcited above). The applicants were displaced fthm
villages at issue in the context of an armed conflivhile the parties differ
as to the reasons preventing the applicants froammag, it does not appear
to be in dispute that they had no access to tllelged homes and property
since their flight in May 1992. The Court therefatensiders that the
applicants, who may still be regarded as legal osvrad their alleged

L4
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property, are faced with a factual situation depgvhem of access to that
property and their homes. In the light of the Csudase-law, such a
situation is to be regarded as a continuing one.

104. While the applicants’ displacement in 1992oide considered as
resulting from an instantaneous act falling outditee Court’'s competence
ratione temporistheir ensuing lack of access to their allegegery and
homes is to be considered as a continuing situatibich the Court hasad
competence to examiriem-since26 April 2002.

105. Having regard to these considerations, thertCoejects the
respondent Government’s objecti@tione temporis

E. Lack of “victim” status of the applicants
1. The parties’ submissions

(a) The respondent Government

106. The Armenian Government padtout that, with the exception of
the sixth applicant, Mr Qaraca Gabrayilov, the aggpits did—had not
submited with their application any evidence that couldyardhat they in
fact had any property, let alone that the propesdyg located on the territory
claimed and that thelgad owned it at the relevant time. As for the third
applicant, he had submitted certain documents coimgethe existence of
some property. In respect of all applicants, thegboment maintaied that
they halve failed to prove “beyond reasonable doubt” thattheae the
persons they claigd to be, that theyadresided in the territories specified
by them or that they owned the property in questionparticular, the
documents provided by them continhnumerous contradictions and
inaccuracies. For instance, the second applicanAdishirin Chiragovhad
first claimed to have lived in the village of Chgrandhadthen changed this
to Chiragli. Moreover, the “technical passports’bsutted as proof of
ownership often igve different figures with regard to the size of timuses
than the figures stated by the applicants themselso the statements
about the residence of the third applicargare inconsistent and, in the
Government’s opinion, indicadghat he hds submitted documents relating
to a house thatideesnot belong to him.

(b) The applicants

107. The applicants assaiithat the documentation submitted with their
application and their observations constitutsufficient proof of their
identity and of the fact that they owathidentifiable property in the territory
in question and that thewere had beeresiding there when they haddto
flee in May 1992. They stalghat, despite being displaced persons without
access to the area from which thegre had beeabruptly forced to flee,



CHIRAGOV AND OTHERS v. ARMENIA DECISION 27

they halve submitted numerous pieces of evidence an(_ivdaathus|
discharged their burden of proof.

(c) The Azerbaijani Government, third-party intervener

108. The Azerbaijani Government supported the ieg@pis’ position
that their casevais sufficiently substantiated, as regards the alldgets as
well as the evidence presented. They stdteat almost all Azerbaijan
displaced personsad had to flee their homes in the occupied territor
quickly, without having the time to collect docunemwhichwerethushad
beenmostly left behind. At the present time,witis impossible to obtain

those documents which, moreovenray- couldbe assumed to have begn

destroyed.

2. The Court’s assessment

109. The respondent Governmes-in essence claigting that the
applicants have not shown that theyveae “victims” of the violations
alleged, as they kiae failed to provide sufficient and convincing eviden
of their personal identity and the existence aneirtlownership of the
property referred to by them. The applicants an@ tinird-party
Government, however, maintaih that the applicants bdae sufficiently
substantiated that they owahproperty in the district of Lachin, which the|
were had beeforced to leave behind in May 1992 and to whiclythedve
since been prevented from returning.

110. The Court finds that these issues are cldsedgd to the merits of
the case. It therefore decides to join this obgecto the merits.

F. Exhaustion of domestic remedies
1. The parties’ submissions

(8) The respondent Government

111. The Armenian Government refsito the case-law of the Court ip

claiming that itwais the task of the applicants to show that thegxhdaken
steps aimed at exhausting domestic remedies ahdtilg after this, itvais
incumbent on the respondent State to prove thaethemediesvere had
beeneffective and sufficient. According to the Armeni@overnment, the
applicants hadve failed to exhaust domestic remedies, as thejw@aot

shown that they ltbre taken any steps in order to protect or restore the

rights. In particular, the Government statdat the applicants d&e not

substantiated that they dhae applied to any judicial or administrative body

of the Republic of Armenia. Furthermore, maintagnithat the territories

mentioned by the applicantgzare under the jurisdiction and control of the

“NKR”, the Government claimd that the “NKR” haive all the judicial and

es



28 CHIRAGOV AND OTHERS v. ARMENIA DECISION

administrative bodies capable of protecting théatsgof individuals. Only
after the applicants bae applied to the authorities of the “NKR'baldan
they argue their ineffectiveness or non-existence.

112. In order to show the effectiveness of Armem@medies for people
of Kurdish or Azeri ethnicity, the Governmen&vesubmitted three court
cases. one concerds the amnesty granted to a convicted person of,
allegedly, Azerbaijani nationality, one reldseto the friendly settlement
reached between a Kurdish person and his employer dispute about
unpaid salary and one conceds the dispute between another Kurdish
person and a local Armenian administration overpitdongation of a land
lease contract. Furthermore, the Governmemte-submitted three cases
examined by “NKR” courts to demonstrate that thereae effective
judicial remedies in that region: two concetrthe criminal convictions of
persons of Armenian ethnicity living in the “NKRhd the remaining one
wais about an inheritance dispute between two privaidividuals,
apparently of Armenian ethnicity.

(b) The applicants

113. The applicants subrtl that the Armenian authorities’ refusal to
allow them as displaced persons to return to themes refleeds an
acknowledged official policy and, accordingly, ashmanistrative practice.
In these circumstances, thega not have access to any domestic remedies.

114. Moreover, therawae no remedies known to them — either in the
Republic of Armenia or in Nagorno-Karabakh — tbabuld be effective in
respect of their complaints. Allegedly, the lackdafmestic remediesais
most clearly shown by the international discussimgarding the right of
return of internally displaced persons in Azerbaij@onstituting one of the
major differences between the parties to the omg@eace process, this
issue remaiadsunresolved. In this light, ivais impossible to see that there
cwould be any remedies which the applicants couldslould have
exhausted. Furthermore, given the denial of theuBlgpof Armenia of any
involvement in the events relating to the conflitiNagorno-Karabakh, the
applicants assextl that it would be contradictory teaveexpeced them to
have approached the authorities of the RepublArofenia.

115. The applicants further maintaihthat the respondent Government
boreearthe burden of proof to show that a remedy exisand that itwais
effective both in theory and in practice, namelwattit wais accessible,
capable of providing redress in respect of the iagpts’ complaints and
offeredsreasonable prospects of success.

(c) The Azerbaijani Government, third-party intervener

116. According to the Azerbaijani Government, tmespondent
Government hawve failed to fulfil their obligation to specify whictemedies
exiskd in either the Republic of Armenia or the “NKR” thawould be
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effective in the circumstances anddha further failed to provide anj
example of a displaced Azerbaijani national hawnag successful recourse
to such claimed, if totally unspecified, remedi#s.this connection, they
statel, inter alia, that the person granted amnesty in the first damimeourt(l
case referred to by the Armenian Governmeats in fact of Iranian — an
not Azerbaijani — nationality.

117. Furthermore, in the light of the general eant there wais |
allegedly no need to exhaust domestic remedies tduadministrative
practices or special circumstances. The Azerbafgmiernment subniid
that the general contextais characterised by a situation of continuing
tension and hostility, whichmay-could be termed an armed truce. In
particular, the Line of Contact between Armenianl #zerbaijani forces
wais mined and guarded, and any attempt to crosslitt@tvais highly
dangerous. Furthermore, martial lawas applied within Nagorno-
Karabakh and the other occupied territories andethesis a deliberate
policy of encouraging Armenian settlers to moveo,nh particular, the
district of Lachin.

118. The Azerbaijani Government further assethat any remedies that
the respondent Government would argueae available before th
Armenian courts and orgamsrnet_could noby definition be effective in
view of Armenia’s declared view that the “NKRVais an independent sta
within whose jurisdiction and control Lachimais to be found. Moreover
the territorial framework relevant to the “NKR” “daration of
independence” in September 1991 exchutkhe other areas of Azerbaijah
occupied later, including Lachin, over which, actingly, the “NKR”
courtsweae constitutionally incapable of exercising juriein. |

2. The Court’s assessment

119. The respondent Government claihthat thereweae effective|
remedies, both in the Republic of Armenia and th&KR”, which could
have provided the applicants with redress in respect of thempglaints
under the Convention, but the applicantsieanot shown that they kbae
taken any steps before a judicial or administrabedy in order to protect
or restore their rights. The applicants and thedtparty Government
assenrtd however, that thereveae no effective remedies which tl-‘e
applicantsaeuld could havdesnobliged to exhaust.

120. The Court finds that these issues are cldseédgd to the merits of
the case. It therefore decides to join this objecto the merits.
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G. The six-month rule
1. The parties’ submissions

(a) The respondent Government

121. The Armenian Government submmitthat, even if it were assumed
that the present application congesa a continuing situation and the
applicantsweae absolved from exhausting domestic remedies, stke
month period in the case should be calculated fileendate when Armenia
ratified the Convention, 26 April 2002. tais alleged that, otherwise, the
six-month rule would lose its meaning and purpasa any person would
be able to submit an application to the Court comog an event whichad
occurred in history at any time he or she deesappropriate. Moreover,
referring to the Court’s judgment Marnava and Others v. Turkdf{GC],
ECHR 2009-...), the Government assérthat that the applicants dhze
failed to show the necessary diligence and expmadith bringing their
application to the Court, having waited 13 yeamrirthe events leading to
the alleged violation of their rights and three rgedrom Armenia’s
ratification of the Convention. While the applicartalve stated that they
were hadnot beenaware of that ratification until the end of Octol2004,
they did-hadsigred the powers of attorney for the purpose of the gmes
application already on 3 August 2004. In theseurirstances, the six-month
period should be calculated at least from that.date

122. Accordingly, the Armenian Government maingainthat the
applicants have failed to comply with the requirements of the sionth
rule under Article 35 § 1 of the Convention.

(b) The applicants

123. The applicants submetl that, as theyweae complaining of a
continuing situation, the six-month rutees _didnot apply. Furthermore,
they clained that, although the Conventionas- had beerratified by
Armenia on 26 April 2002, thelgaddid not become aware of the fact that
the Court hds jurisdiction over the situation in Armenia untilet end of
October 2004 when the Courtad delivered its first judgment against
Armenia. In considering the delay in lodging theegant application,
accountsheuld had tde had to their status as displaced persons suiferi
the effects of the very violations of which thexare complaining. They
hadalso awaited the efforts of the international comityy expecting that
these would secure their return to their homes.

(c) The Azerbaijani Government, third-party intervener

124. The Azerbaijani Government agiewith the applicants that the
six-month rulewais not applicable as the case conedma continuing
situation. In regard to the Court’s findings comieg requirements of
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that that casehad concerned the very specific context of disappe
persons. According to the Azerbaijani Governmeme, application of the
Varnava principles in a property case would appear dubiddsreover,
even if one were to accept the extension of theseiples to property and
other issues, there thlmbeen no excessive or unexplained delay in lodding
the present application. In this respect, the Aaigahi Government assert
that, since the ratification of the Convention bym&nia, there e been
constant and meaningful efforts to reach a peacsétilement of the
situation in various international fora, the out®uwof which the applicants
could justifiably await.

expedition in the case &farnava and Othergcited above), they subrtﬂjaJ
red

2. The Court’'s assessment
(8) The Court’s case-law
125. Article 35 § 1 of the Convention provides:

“The Court may only deal with the matter after ddimestic remedies have been
exhausted, according to the generally recognisies f international law, and within
a period of six months from the date on which ihalfdecision was taken.”

126. In theVarnava and Otherscase (cited above), the Court has
recently summarised the relevant principles regptonthe application of the
six month rule:

156. The object of the six-month time-limit undeticle 35 § 1 is to promote legal
certainty, by ensuring that cases raising issuégiutihe Convention are dealt with in
a reasonable time and that past decisions are amiinoally open to challenge. It
marks out the temporal limits of supervision catrieut by the organs of the
Convention and signals to both individuals and eStatthorities the period beyond
which such supervision is no longer possible (s@epngst other authoritiegyalker
v. the United Kingdortdec.), no. 34979/97, ECHR 2000-I).

157. As a rule, the six-month period runs from dlage of the final decision in the
process of exhaustion of domestic remedies. Whéseclear from the outset however
that no effective remedy is available to the agpltcthe period runs from the date of
the acts or measures complained of, or from the daknowledge of that act or its
effect on or prejudice to the applicamegnnis and Others v. the United Kingdom
(dec.), no. 76573/01, 2 July 2002). Nor can Artigte8 1 be interpreted in a manner
which would require an applicant to seize the Cafrthis complaint before his
position in connection with the matter has beealfjnsettled at the domestic level.
Where, therefore, an applicant avails himself ofagparently existing remedy and
only subsequently becomes aware of circumstanceghwrender the remedy
ineffective, it may be appropriate for the purposgairticle 35 § 1 to take the start of
the six-month period from the date when the apptid¢ist became or ought to have
become aware of those circumstances Raal and Audrey Edwards v. the United
Kingdom(dec.), no. 46477/99, 4 June 2001).

159. Nonetheless it has been said that the sixhmiime-limit does not apply as
such to continuing situations (see, for examplgrotexim Hellas S.A. and Others v.
Greece no. 14807/89, Commission decision of 12 Febrd®92, DR 71, p. 148, and
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Cone v. Romanjano. 35935/02, § 22, 24 June 2008); this is bexaifighere is a
situation of ongoing breach, the time-limit in effestarts afresh each day and it is
only once the situation ceases that the final penb six months will run to its
end. ...

127. Furthermore, the Court notes the followingesawhich are relevant
in the present context, concerning alleged comigwiolations of the right
to property and homéhe-Eduropean-Commission-of Human-Rightsits
admissibility decision on the third inter-Stateeésdged by Cyprus against
Turkey, which relatedhter alia to the Turkish authorities’ refusal to allow
the return of Greek Cypriots to their property drwine in northern Cyprus
(since the beginning of the occupation in 1974 EuropeanCommission
of Human Rights accepted the applicant Governmeantgiment that the
six-month rule did not apply in relation to contimg situations (se€yprus
v. Turkey no. 8007/77, decision of 10 July 1978, D.R. 138%Ppat p. 154).
The Commission followed this approach in its adribiby decision in
Chrysostomos, Papachrysostomou and Loizidou v.€ejuimkos.15299/89,
15300/89 and 15318/89, D.R. 68, p. 216, at p. 250¢spect of the third
applicant’s complaint about the continuing refusiaéccess to her property
in northern Cyprus. In the fourth inter-State cashich again concerned
among other complaints the continued refusal towalhe return of Greek
Cypriots to their property and home in northern @gp the Commission
reserved the question of compliance with the sixiaule to the merits
stage. The Court dealt only briefly with the issas, neither Government
had made submissions on the pofdygrus v. Turkeycited above, § 104).
It stated as follows:

“The Court, in line with the Commission’s approacbnfirms that in so far as the
applicant Government have alleged continuing viots resulting from
administrative practices, it will disregard sitweits which ended six months before the
date on which the application was introduced, ngr@gl November 1994. Therefore,
and like the Commission, the Court considers thattres which are shown to have
ended before 22 May 1994 fall outside the scopts@&xamination.”

The Court notes that in further cases relating dahern Cyprus, the
objection of failure to comply with the six monthle was not raised by the
respondent Government, nor was it raised officio by the Court (see
Demadescited above, 88 14-1Eugenia Michaelidou Developments Ltd
and Michael Tymvigsited above, 88 15-18; antenides-Arestis v. Turkey
(dec.), no. 46347/99, 14 March 2005).

128. In the case dbogan and Otherqcited above, 88 111-114) the
Court had to deal with the issue of compliance itk six-month rule in
the context of the applicants’ eviction from theitage and the authorities’
refusal to let them return for a lengthy periodeTBovernment argued that
the alleged incident had taken place in 1994 anddcoot be regarded as
being of a continuing nature. The applications &mign 2001 were
therefore out of time. In contrast the applicantguad that they were
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complaining about a continuing situation, had fitsthed to the domestic
authorities and had applied to the Court sinceffec#ve remedy had been
provided for a long time. The Court held as follojgsl14):

“The Court notes that between 29 November 1994 afdAugust 2001 the
applicants petitioned the offices of the Prime Idiar, the State of Emergency
Regional Governor, the Tunceli Governor and thedid@istrict Governor. It appears
that the applicants lodged their applications urither Convention on 3 December
2001 after beginning to doubt that an effectiveestigation would be initiated into
their allegations of forced eviction and that a eedmwould be provided to them in
respect of their complaints. The Court further poiout that it was not until 22 July
2003 that the applicants were told that there waslrstacle to their return to their
homes in Boydgvillage (see paragraph 37 above). In these cirtamoss, the Court
considers that the six-month time-limit within theeaning of Article 35 § 1 of the
Convention started to run on 22 July 2003 at théiesh and, consequently, that the
applications were brought prior to that date,3.®@ecember 2001.

In the light of the foregoing, the Court dismistee Government's objection of
failure to comply with the six-month rule.”

This approach was confirmed in a very similar cat® concerning
eviction of villagers, Icyer v. Turkey (dec.) (no. 18888/02, § 73,
ECHR 2006-1).

129. The case dfarnava and Othergcited above), to which the parties
referred, concerned complaints about the TurkiskeBonent’'s continued
failure to investigate disappearances which hadiroed in northern Cyprus
in 1974. The applications were lodged on 25 Janli@®p, three years after
Turkey’'s acceptance of the right for individuals getition the Court on
28 January 1987.

130. When dealing with the Turkish Government’geotion as to non-
compliance with the six-month rule, the Court neted that the system of
human rights protection set up by the Conventiorstnhe practical and
effective. This applied not only to the interpregatof substantive rights but
also to the interpretation of procedural provisi@ml had effects on the
requirements placed on the parties, both Goverrsnamd applicants. For
instance, where time was of the essence for regplan issue, “there is a
burden on the applicant to ensure that his or la@mes are raised before the
Court with the necessary expedition to ensurettieggt may be properly and
fairly resolved” (ibid., 8160). It went on to say:

“161. In that context, the Court would confirm tlproach adopted by the
Chamber in the present applications. Not all caitig situations are the same; the
nature of the situation may be such that the passatime affects what is at stake. In
cases of disappearances, just as it is imperdiaethe relevant domestic authorities
launch an investigation and take measures as soarparson has disappeared in life-
threatening circumstances, it is indispensablettt@applicants, who are the relatives
of missing persons, do not delay unduly in bringing complaint about the
ineffectiveness or lack of such investigation beftive Court. With the lapse of time,
memories of witnesses fade, withesses may die oorbe untraceable, evidence
deteriorates or ceases to exist, and the prospiettany effective investigation can be
undertaken will increasingly diminish; and the QGturown examination and
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judgment may be deprived of meaningfulness anccffness. Accordingly, where
disappearances are concerned, applicants cannbingafinitely before coming to
Strasbourg. They must make proof of a certain amotidiligence and initiative and
introduce their complaints without undue delay. Whas involves is examined
below.”

131. Having regard to the particular nature andiogsness of
disappearance cases and referring to internatioastrials on the subject,
and also to the principle of subsidiarity, the Gooted that the standard of
expedition expected of the relatives should notdredered too rigorous.
Nonetheless, it concluded that “applications canefected as out of time in
disappearance cases where there has been exaassnexplained delay on
the part of applicants once they have, or shoule hbecome aware that no
investigation has been instigated or that the ingason has lapsed into
inaction or become ineffective and, in any of thegentualities, there is no
immediate, realistic prospect of an effective inigggion being provided in
the future.” (ibid., § 165).

132. As regards time-frames, the Court found thmta complex
disappearance situation in the context of inteomadi conflict, relatives
could be expected to bring the case within, at mesteral years of the
incident, where it was alleged that there was apteta absence of any
investigation or meaningful contact with the auites; they could
reasonably wait some years longer if there wasnaastigation of sorts,
even if sporadic and plagued by problems. Whereertizain ten years had
elapsed, applicants would generally have to shomviogingly that there
was some ongoing, and concrete, advance beingvachte justify further
delay in coming to Strasbourg (ibid., 8166).

133. Applying these principles to the facts aftdcase the Court noted
that the applicants had introduced their applicetion 25 January 1990,
some fifteen years after their relatives went migsin 1974. The Court
further noted that it was not possible to lodgeliappons before 28 January
1987, the date on which Turkey accepted the rifimdividual petition. In
the special circumstances, the Court acceptedafidicants had acted with
reasonable expedition. Considering the lack of mbrrimvestigative
procedures in a situation of international conflibey could reasonably
await the outcome of the initiatives taken by th@overnment and the
United Nations. It was only by the end of 1990 titanhust have become
apparent that these processes no longer offeredeatigtic prospects of
either finding the bodies or accounting for theefat their relatives in the
near future (ibid., § 170).

(b) Application to the present case

134. The question arises whether the principlegldeed inVarnava
and Othersmerely establish an exception for disappearansescto the
general principle that the six-month rule does apply to continuing
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situations or whether the requirement to introdapglications “without
undue delay” may be extended to other types ofiointy situations, such
as the one at issue in the present case.

135. The Court would observe at the outset thatamava and Others
it hasnetintreduceddid not lay doviine application of a strict six-mont‘v
time-limit forte disappearance cases, let alone for continuingtgins in
general. There is, for instance, no question ofexipe point in time on
which the six-month period would start running. Hwer, the Court has
qualified its previous case-law by imposing a doftgiligence and initiative
on applicants wishing to complain about the corgthtailure to investigate
disappearances in life-threatening circumstandadl.(i§ 161). Failure to
comply with that duty may lead to the result thatagplication is rejected
as being out of time, in other words it may resulthe applicant losing his
or her right to have the merits of the applicateamined. Like the six-
month rule this approach is based on the prin@plegal certainty.

136. The Court would also note that the considerat set out in
Varnava and Othersare closely linked to the nature of the obligatein
issue, namely the procedural obligation under Aatitof the Convention to
investigate disappearances in life-threateninguonstances. As the passage
of time leads to the deterioration of evidence,etims an effect on the
fulflment of the State’s obligation to investigatbut also on the
meaningfulness and effectiveness of the Court’'s ewamination of the
case (ibid., § 161). Consequently, the Court litiles applicants’ obligation
to introduce their complaints before the Courthte éxistence and progress
of an investigation (ibid., 88 165-166). Applicamigive to become activ
once itwasisclear that no effective investigationdiwuld be provided, in
other words once it bameemeapparent that the respondent State: i
not fulfil its obligation under the Convention.

137. It goes without saying that there are impurthfferences between
cases concerning the continued failure to invetighsappearances and
cases relating to the continugdnialiackof access to property and home.
The passage of time and the ensuing deterioratfoavimence and the
effects on the fulfilment of the obligation at issare less importanthere |
complaints relate to property. To a lesser ext#@se considerations also
apply where complaints relate to lack of accesth&applicant’s former
place of residence.

138. Nevertheless, it cannot be said that theggassef time is without
any relevance for the exercise of the rights atasand for the Court’s own
examination of the case. In that connection therCracalls that in cases
like the present one the continuing nature of tlmation of the rights to|
property and home is based on the consideratidnathapplicant who has
remained the legal owner of the property concelisedkeprived of having
access to and enjoying his possessions. IrDémopoulos and Others v.
Turkey (dec.), nos. 46113/99, 3843/02, 13751/02, 13466A1%00/04,
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14163/04, 19993/04 and 21819/04, § 111-113, ECHRO020), which
concerned complaints by Greek-Cypriots about coetinlack of access to
their property and homes in northern Cyprus, therCbas already had
occasion to describe the difficulties which arideeve applicants may come
back periodically and indefinitely to claim the $osf use of their properties
and homes until a political solution is reachede Thourt observed as
follows (8 111):

“... At the present point, many decades after [tes of possession by the then
owners, property has in many cases changed handgftpsuccession or otherwise;
those claiming title may have never seen, or egeduhe property in question. The
issue arises to what extent the notion of legl, tind the expectation of enjoying the
full benefits of that title, is realistic in practi. The losses thus claimed become
increasingly speculative and hypothetical. Therg, itamay be recalled, always been
a strong legal and factual link between ownerslnig possession (see, for example,
J.A. Pye (Oxford) Ltd and J.A. Pye (Oxford) Land it the United KingdorfGC],
no. 44302/02, ECHR 2007-X concerning extinctiontitle in adverse possession
cases) and it must be recognised that with theagasef time the holding of a title
may be emptied of any practical consequences.

139. The Court held in that case that the attémiaiver time of the link
between the holding of title and the possession ws®dof the property in
guestion had consequences for the interpretatiomhat was an effective
remedy for the purpose of Article 35 § 1 of the @amtion (ibid., § 113).
Similarly, the Court considers that the effectshwf passage of time cannot
be disregarded where the interpretation of thersaxth rule is concerned.

140. In that connection, the Court considers geateral considerations
of legal certainty, whiclkereunderleying the Court’s approach iMarnava
and Others may also be of relevance in the context of thes@nt case.
Without overlooking the differences between thatecand the present one,
the Court sees also certain similarities. Both eomccomplaints about
continuing violations in a complex post-conflictusition affecting large
groups of persons. In such situations there witerofbe no adequate
domestic remedies, or if there are, their accdggiloir functioning may be
hampered by practical difficulties. It may therefobe reasonable for
applicants to wait for the outcome of political pesses such as peace talks
and negotiations which, in the circumstances, miégr ahe only realistic
hope of obtaining a solution.

141. However, as has been outlined above, theagasef time has
repercussions on the exercise of the rights aeiasuvell as on the Court’s
own examination of the case. The Court therefomesiciers that, where
alleged continuing violations of the right to prayeor home in the context
of a long-standing conflict are at stake, the timay come when an
applicant should introduce his or her case as mngipassive in the face
of an unchanging situation would no longer be fiesti Once an applicant
has become aware or should be aware that there i®alistic hope of
regaining access to his or her property and honmbearforeseeable future,
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unexplained or excessive delay in lodging the aptibn may lead to the
application being rejected as out of time.

142. The Court does not consider it appropriatedaate general time-
frames.Otherthan-withUnlikedisappearance cases where a direct link }:an
be made between the progress or lack of progrefiseonhvestigation and
the applicant’'s duty to introduce the applicatidghe link between the
progress of peace talks or negotiations and thécapps position is more
tenuous. Moreover, negotiations are generally obrfidential nature and
applicants may only learn about their progress logasional official
statements or press releases. Against this baakdrdlie Court accepts that
in complex post-conflict situations the time-framesist be generous in
order to allow for the situation to settle andatéw-permitapplicants to|
collect comprehensive information on the chancesbtdining a solution at
the domestic level.

143. Turning to the circumstances of the presasecthe Court notes
that the applicants introduced their complaintSadkpril 2005. At that time
almost thirteen years had elapsed since the appdictorced displacement
from their alleged property and homes in May 198@ almost eleven years
had gone by since the cease-fire agreement in M. Various rounds of
peace talks and negotiations had been conductdtbwtitachieving an
overall solution to the conflict.

144. The Republic of Armenia ratified the Conventon 26 April 2002.
This was thus the earliest point in time at whilsl applicants could have
brought their case before the Court. The Courtidens that the assessment
whether the applicants introduced the case withadue delay should take
account of objective factors and developments.hbt tontext the Court
notes as an important element that, in the cordgéxeir accession to the
Council of Europe, Armenia and Azerbaijan gave iatjandertaking (see
paragraph 50 above) to seek a peaceful settleniéime dlagorno-Karabakh
conflict. It is not in dispute between the partiest, following ratification of
the Convention by both States in 2002, a phasetehsified contacts and
negotiations followed.

145. Thus the applicants, like hundreds of thodsaof refugees and
internally displaced persons, could for some tiffter ahe ratification of the
Convention have reasonably expected that a solttidhe conflict would
eventually be achieved, containing a basis for gbé#lement of property
issues and for the question of the return of disgalgpersons as one aspect.
The parties differ as to when this phase came tnan In the Court’s view,
the parties’ submissions show that, while thereew#mctuations in the
negotiating process, it cannot be said that onésidecphase or one single
event or public statement extinguished all hopa qblitical solution and
should thus have made it clear to the applicarasttiey should introduce
his application without undue delay.
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146. In any case, the Court considers that anatigortant element has
to be taken into account, namely the applicantsSq®al situations. While
the respondent Government questioned whether thleapts actually lived
in the district of Lachin at the addresses giventhym and whether they
actually owned property there, it is apparent thay were displaced during
the conflict and had to move to new places of essie, in Baku. They had
thus lost their homes and possessions and theesoafdncome they may
have had. At no point in time did the applicantseree information that
they could return to Lachin. The Court has alreddyl occasion, in a
different context, to point out that asylum-seekare members of a
particularly underprivileged and vulnerable popiokatgroup (seeM.S.S. v.
Belgium and GreecgGC], no. 30696/09, § 251, 21 January 2011). The
Court considers that the same applies to displpeesbns.

147. In the circumstances of the case, the Coaonmcludes that by
introducing the present case on 6 April 2005, thatbout three years after
the ratification of the Convention by Armenia on 2¢pril 2002, the
applicants acted without undue delay.

148. The Court therefore rejects the Governmeolgction that the
application was submitted out of time for the pwgm® of Article 35 § 1 of
the Convention.

. MERHSOFTHE-ARPPLICAHONALLEGED VIOLATIONS- OF THE
CONVENTION AND ITS PROTOCOLS

A. Fhe-applicants~complaintunderArticle 1 of Protocol No. 1

149. The applicants complaitithat the loss of all control oveas well
asof all potential to use, sell, bequeath, mortgageelbgvand enjoytheir
properties amougtito a continuing violation of Article 1 of Protochb. 1,
which reads as follows:

“Every natural or legal person is entitled to theapeful enjoyment of his
possessions. No one shall be deprived of his psissesexcept in the public interest
and subject to the conditions provided for by lawd dy the general principles of
international law.

The preceding provisions shall not, however, in sy impair the right of a State
to enforce such laws as it deems necessary to atotite use of property in
accordance with the general interest or to secheepayment of taxes or other
contributions or penalties.”

1. The parties’ submissions

150. The Armenian Government maintirnthat the applicants bae
failed to show “beyond reasonable doubt” that tlmeyl resided in the
territories specified by them or that theydowned any property there. The
Government state in this respect, that the documents and other
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information supplied by the applicants contaimumerous and substantiTl
contradictions and inaccuracies. Moreover, the iegpls have not been
prevented from entering the town of Lachin or ther@unding villages; in
fact, they hdve never tried to enter these territories since thkaged flight
and hakve not applied to the authorities of Armenia or tiNKR” to have
any rights of theirs protected or restored. Morepwbe Republic of
Armenia ddeesnot have effective control of or exercise any imbbwerrl
on the territories in question andais therefore not responsible for any
alleged violation of the applicants’ rights. Theplpants’ complaints under
Article 1 of Protocol No. 1 to the Conventiameare thus, in any eventl
manifestly ill-founded.

151. The applicants maintainn that the documents and informatign
submitted by them confirad their identity and their ownership, or “right @
use”, of the property outlined in the applicatiofhey submited that,
whether or not the buildings on those propentiese had beedestroyed in
1992, they complaigd of an interference with all of their property
including land, which rema@us in Lachin and which they still oveul
Referring to the case dfoizidou v. Turkey(cited above), the applicants
claimed that they heve been continuously denied access to that propdrty,
resulting in a loss of all control over it and d¢ietpotential to use, sell,
bequeath, mortgage, develop and enjoy it. Whatdher aim of the
occupation of the district of Lachin, the total kiion of the applicants
from their property and the destruction of thatgamy without the payment
of compensationauld notanrebe seen to have been proportionate to the
achievement of that aim. No act of expropriatiomishaxtinguished their
rights to the property. The interferenceshacaused economic detriment
to the applicants, as theyre- wereforced to live as internally displace
persons under extremely harsh conditions. The RigpabArmeniaiwas
responsible for this, as it exeradiseeffective control over Nagornot
Karabakh and, more specifically, Lachin.

152. The Azerbaijani Government, third-party imterer, agreed with
the arguments submitted by the applicants.

—n

[oX

2. The Court’s assessment

153. The Court considers, in the light of the jgattsubmissions, that
the complaint raises serious issues of fact andulasier the Convention, the
determination of which requires an examination hed merits. The Court
concludes therefore that this complaint is not riegtly ill-founded within
the meaning of Article 35 § 3 (a) of the Conventidlo other ground for
declaring it inadmissible has been establishBderefore, the complain
should be declared admissible.
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B. Fhe-applicants’complaintunderArticle 8 of the Convention

154. The applicants complaith that theyweare denied the right to
return to the district of Lachin and to their homewolving a continuing
violation of Article 8, which reads as follows:

“1. Everyone has the right to respect for his aevand family life, his home and
his correspondence.

2. There shall be no interference by a public @ity with the exercise of this right
except such as is in accordance with the law amédgssary in a democratic society
in the interests of national security, public safet the economic well-being of the
country, for the prevention of disorder or crimay, the protection of health or morals,
or for the protection of the rights and freedomsibiers.”

1. The parties’ submissions

| 155. The Armenian Government preseghtessentially the same
arguments in regard to the applicants’ complaimden Article 8 of the
Convention as under Article 1 of Protocol No. ldiad that, since the
houses and the other property allegedly owned ey a&pplicantshad
beenweredestroyed in 1992, the applicartsrnet could notlaim to have
had any private or family life or a home in theaare question after that
date.

| 156. The applicants stat¢hat the continuing refusal of the respondent
Government to allow them to return to the distoétLachin, and more

| specifically to their homes, violate not only the right to respect for their
homes but also the right to respect for their fariie. In this respect, they
refered to the case o€yprus v. Turkeycited above). Distinguishing their
case from the situation of Mrs Loizidou, the apgfits pointd out that they
hadall lived for many years in the Lachin area and bathblished homes
and private and family lives there.

157. The Azerbaijani Government agreed with tlgaiarents submitted

by the applicants.

2. The Court's assessment

158. The Court considers, in the light of the jgaftsubmissions, that
the complaint raises serious issues of fact andulaaer the Convention, the
determination of which requires an examination hed merits. The Court
concludes therefore that this complaint is not reatly ill-founded within
the meaning of Article 35 § 3 (a) of the Conventiblo other ground for
declaring it inadmissible has been establishBderefore, the complaint
should be declared admissible.
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C. Fhe-applicants-complaint-underArticle 13 of the Convention

159. The applicants complait that no effective remediesere- had
beenavailable to them in respect of their above conmpgaiThey rekdy on
Article 13, which reads as follows:

“Everyone whose rights and freedoms as set fortlthie] Convention are violated
shall have an effective remedy before a nation#thaity notwithstanding that the
violation has been committed by persons actingninféicial capacity.”

1. The parties’ submissions

160. The Armenian Government claththat the applicants b&e had |
effective administrative and judicial remedies lagit disposal, both in the
Republic of Armenia and in the “NKR”, whichidb not differentiate |
between displaced persons or people with otheusstdthe Government
refered to the examples of cases given in relation tagkee of exhaustio
of domestic remedies. The applicantghafailed to make use of thes
remedies and hizre not submitted any evidence that the remediesre
ineffective or non-existent.

161. The applicants maintaid that the respondent Governmentiha |
failed to provide a remedy to persons displacednfrthe occupied
territories. They assexd that, not being ethnic Armenians, it wouldve
been entirely fruitless for them to seek redress frdra authorities of the
Republic of Armenia or the “NKR?”. In their view, ¢heweae no remedies
that cwould be effective in respect of their complaintsorkbver, the
Government have failed to present any proof to the contrary. Téaeklof
domestic remedies baaeemegven more evident when regavdis had to
the fact that the issue of the right of return mtkrnally displaced person
constitutels one of the major disagreements between the paidiethe
ongoing peace process and, accordingly, reeuginnresolved.

162. The Azerbaijani Government agreed with tlgaiarents submitted
by the applicants.

(7]

2. The Court’s assessment

163. The Court considers, in the light of the jgattsubmissions, that
the complaint raises serious issues of fact andulaser the Convention, the
determination of which requires an examination hed merits. The Court
concludes therefore that this complaint is not riegtly ill-founded within
the meaning of Article 35 § 3 (a) of the Conventidlo other ground for
declaring it inadmissible has been establishBderefore, the complain
should be declared admissible.
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D. Fhe-applicants—complaintunderArticle 14 of the Convention

164. The applicants complaiathat, in relation to the complaints set out
above, they héwe been subjected to discrimination by the respondent
Government by virtue of ethnic and religious affiilon. They rekdy on
Article 14, which provides as follows:

“The enjoyment of the rights and freedoms set fanttithe] Convention shall be
secured without discrimination on any ground sushsex, race, colour, language,
religion, political or other opinion, national ooaal origin, association with a
national minority, property, birth or other status.

1. The parties’ submissions

165. The Armenian Government submmitthat no issues aise under
Article 14 of the Convention as thereeare no violations of the other
Articles relied on by the applicants. In any evehg applicantsvere had
not beensubjected to discriminatory treatment, becausenrtiigary actions
in Lachinwere had beeaimed merely at opening a humanitarian corridor
between Armenia and Nagorno-Karabakh armee- hadnot beendirected
against the residents of the district. Moreoverrdsuhalve never been
subjected to discrimination in the Republic of Amzeor the “NKR” and
the approximately 1,500 Kurds living in Armenia ptesent actively
participatel in social and political life and enjey all rights.

166. The applicants claigx that, if they had been ethnic Armenian and
Christian rather than Azerbaijani Kurds and Muslitmey would not have
been forcibly displaced from their homes by the Anman-backed forces.
The applicants refexd to a statement of Mr David Atkinson, rapporteur of
the Parliamentary Assembly of the Council of Euroiat “the military
action and the widespread ethnic hostilities wipobceded it led to large-
scale ethnic expulsion and the creation of monaiethareas which
resemble the terrible concept of ethnic cleansi®RRCE Doc. 10364, 29
November1994200%. In any event, the applicants submmit that they
hadve been subjected to indirect discrimination by tleg&blic of Armenia,
since the actions taken by the Armenian militargl #me Armenian-backed
Karabakh forces disproportionatelydva affected Azerbaijani Kurds, who
weae individuals belonging to an identifiable group.

167. The Azerbaijani Government agreed with tlgaiarents submitted
by the applicants.

2. The Court’s assessment

168. The Court considers, in the light of the jgattsubmissions, that
the complaint raises serious issues of fact andulaser the Convention, the
determination of which requires an examination hed merits. The Court
concludes therefore that this complaint is not riegtly ill-founded within
the meaning of Article 35 § 3 (a) of the Conventidlo other ground for
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declaring it inadmissible has been establishBderefore, the complain
should be declared admissible.

For these reasons, the Courtanimeustylby a majority

Dismisseshe Government’'s objection that the matter hasadly been
submitted to another procedure of international egtigation or
settlement;

Dismisses the Government’'s objection concerning the Court’s
jurisdictionratione temporis

Dismisseshe Government’s objection concerning the compkawith
the six-month rule;

Joins to the meritthe Government’s objection that they lack jurisidic
and responsibility;

Joins to the meritshe Government’s objection that the applicantk lac
“victim” status;

Joins to the meritsthe Government's objection concerning the
exhaustion of domestic remedies;

Declaresthe application admissible, without prejudging therits of the
case.

Michael O’Boyle Nicolas Bratza
Deputy Registrar President



