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Lord Justice Laws:

1. This is an appeal, with permission granted by Sedlel on
26 November 2009, against the decision of Mr TimgoBrennan QC,
sitting as a deputy High Court judge in the Admasve Court on
50ctober 2009. By that decision he dismissed tipelégnt’s application
for judicial review directed to the legality of heentinued detention under
administrative powers conferred by the Immigratéat 1971.

2. The appellant is a national of Sudan born on 16rdsely 1963. He
entered the United Kingdom on 6 July 1991 with xamsonth visitor’s
leave and claimed asylum on 15 July 1991. Thatmhased on 19 April
1993, but he was granted exceptional leave to renonatil 19 April 1994.
In 1994 he married a British citizen and his exwsyal leave was
extended to 18pril 1997 and later extended further to 19 ApBGI0®. On
15 August 1997 he was convicted of six offencesdishonesty and
sentenced to 240 hours’ community service. On 22ehber 1999 he
applied for indefinite leave to remain. On 19 A@000 his exceptional
leave expired. On 14 November 2000 he was cordricte21 counts of
dishonestly obtaining property by deception and8odanuary 2001 was
sentenced to concurrent terms of 15 months’ imprsent, with a
recommendation for deportation.

3. A deportation order was served on him on 6 Julyl200n 29 June 2001,
on completion of his criminal sentence, he was ideth under the
Immigration Act powers. On 5 September 2001, akdéusal of a further
application for leave to remain, he was releasedbaih His appeal
against the refusal of leave was dismissed on 2@ctM2004 and on
22 January 2004 his earlier application for indé&dineave, the one that
had been made on 22 November 1999, was also reftdezte followed a
period during which he was for a time wrongfullytalaed in the
criminal justice system as opposed to the Immigra#Act powers. Then
in 2007 he made a further application for leaveetoain. That, however,
was withdrawn. On 14 July 2008 the decision wasrianot to revoke the
deportation order. On 18 August 2008 directionsevget for his removal
to Sudan on 23 August, and on 19 August he wasitaite immigration
detention pending that proposed removal.

4. He has however not been removed, but has remameeétention since
that date. Initially that was because of his aggtion for an injunction
preventing his removal. That was granted on 22u&ug@008. Four days
later, on 26 August, judicial review proceedinggevissued on his behalf
to challenge the removal directions, but beforey tb@me on to be heard
further representations were made, including repregions dated
20 February 2009, asserting that he would be ktamsreturn because of
his alleged Darfuri ethnicity. On 20 April 2009etlSecretary of State
resolved to treat those representations as a &gghm claim. At length,
on 15 May 2009, the judicial review claim was wiidmin on the
Secretary of State agreeing that the appellant dvenjoy an in-country
right of appeal against any refusal of the fresiinal



5. A substantive asylum interview was conducted onJayy 2009. The
current judicial review proceedings, as | have sadllenging the legality
of his continued detention, were issued in Augwi®and came before
Mr Brennan on 27 August. As | have indicated,jhdgment was handed
down on 5 October. On 7 December 2009 (that satg not many days
ago) the Secretary of State determined the fremimcnd refused it. The
decision letter is before us. The appellant hasrifpht to an in-country
appeal, which, | think | may say, it is presumednileexercise.

6. The case for the appellant, put to the deputy judglew and repeated
before us, is that having regard to the passagend, the appellant’s
continued detention was and is unreasonable insémse explained by
Woolf J, as he then was, in Regina -v- GovernoDafham Prison, ex
parte Hardial Singifi1984] 1 WLR 704. The Hardial Singirinciples, as
they are often called, were summarised by DysomUJv SSHD [2002]
EWCA Civ 888 at paragraph 46 as follows:

“The Secretary of State must intend to deport
the person and can only use the power to detain
for that purpose,;

ii. The deportee may only be detained for a
period that is reasonable in all the
circumstances;

iii. If, before the expiry of the reasonable period

it becomes apparent that the Secretary of State
will not be able to effect deportation within that
reasonable period, he should not seek to
exercise the power of detention;
iv. The Secretary of State should act with the
reasonable diligence and expedition to effect
removal.”

7. It is accepted that the court is to be the judgeealsonableness of the
detainee’s continued detention: see A v SSI2D07] EWCA Civ 804,
paragraph 62 and paragraphs 71 to 72. As the yl¢pd¢ie recorded,
(judgment, paragraphs 26 and 32) the Secretaryadé Bas provided the
appellant with regular reviews and statements efrdasons for detaining
him and on some of these reliance is placed bysaldar the Secretary of
State in her skeleton argument. It is said tlmadismissing the claim, the
deputy judge failed to have regard to all of tHewvant factors and that his
decision was irrational. However, in a case a$ #ind, in which the court
below dealt with the matter on the papers jushasdourt does, we are in
effect in as good a position as the judge beloasgess the legal quality of
the appellant’s detention. Indeed we have theipeéaty to do so. More
time has passed and further information is befareltis, however, useful
in brief to see how the deputy judge analysed taan At paragraph 49
he said:



“l start from the proposition that it is indeed
disconcerting to find that a non-violent person
subject to immigration control has been in
detention, when not serving any sentence of
imprisonment, for over 12 months while his
status is assessed and his applications are dealt
with. Such a period of incarceration requires
justification and it is appropriate for the cowot t
scrutinise it anxiously.”

8. The deputy judge then enumerated five factors wtiheh considered
justified the continued detention. They were: The appellant was a
dishonest and intelligent man capable of manipudatmatters to his
advantage (paragraph 52). 2) There was some ridkrtifer offending
(paragraph 53). 3) He was obviously determinedtay s the United
Kingdom if he possibly could, remaining here in taee of a deportation
order (paragraph 54). 4) He had not put all hisi€@n the table in the
first place. He only raised the assertions canmstig his fresh asylum
claim as late as February 2009. 5) The Secrefa®yate had overall acted
with reasonable diligence and expedition. The tdepdge concluded at
paragraph 57:

“Accordingly, and in the light of the factors above
taken cumulatively, 1 consider that the
circumstances are such as to justify the continued
detention of the Claimant while his current asylum
claim is determined. | put considerable weight on
his character and behaviour and his immigration
history. He is, as the Defendant submits, now
running out of options. He has made his asylum
claim and if that fails, and if he appeals and the
appeal fails, he will have nowhere left to turnheT
risk that he will abscond, perhaps committing
further offences having done so with no means of
support, is a real one. In all the circumstanbes t
period of detention to date and the likely peridd o
future detention is reasonable.”

9. | should note briefly one particular criticism whicounsel levels at the
learned deputy judge’s reasoning. At paragrapthB3udge had said that
if released the appellant “...would have no obviowsans of support and a
clear temptation to turn to crime to support hirfisellhis is not strictly
accurate, as Mr Denholm points out. In such auongtance the appellant
would be entitled to asylum support, extremely nsbdieough that is, and
at all events | cannot think that this factor camto speak, swing the case
that has to be made in the appellant’s favour. [Ehened deputy judge
clearly did not think, and nor do I, that the ridkre-offending would arise
solely from the lack of means of support.



10.The appellant, through Mr Denholm, says that tteeepoints that tell in
his favour which should have been and should nowaken into account
as such. Thus, it is said that the appellant e lly complied with
conditions to which he was subject when he was@el Some of his
claims, says Mr Denholm, possess some merit. He particular
emphasis in his submissions to us on the facttti@tSecretary of State
accepted that his representations amounted tsla &®ylum claim in 2009
and this entailed the proposition, under the Imatign Rules, that the
Secretary of State further accepted that the ditha reasonable prospect
of success. The reference is to Rule 353 of thmigration Rules. It is
said that the Secretary of State should have hadiml the passage of
time entailed by the Appellant’s various applicai@and appeals including
the time likely to be taken up (two months, mayberem by any appeal
against the latest decision refusing him asylumis klso said that some
assessment was and is required of the probablé¢hlefdis detention in
the future.

11.1tis, | think, useful to quote two pieces of maexwhich were quoted by
the deputy judge. First McCombe J, deliveringjtidgment of the Court
of Appeal Criminal Division on the appellant’'s appegainst the 15-
month sentence passed on him in January 2001trssid

“8... In the learned judge’s view, with which we
agree, the accounts submitted showed a
carefully calculated course of persistent
dishonesty and not simply a one-off stupid
mistake. The applicant had previous convictions
for dishonesty. ...

9. The judge took into account the fact that the
applicant was an intelligent man who had
deliberately chosen a dishonest path. ... the
learned judge, in our view, quite rightly
concluded that offending on this scale with
deliberation and forethought behind it, as
revealed by these offences, was so serious that
only custody could be justified.

12. ... The judge concluded that he was a
deliberate offender who was not prepared to
make any worthwhile contribution to society
and was merely using his wife as a prop in times
of need such as this.

13. The judge was satisfied that the applicant’s
continued presence in the United Kingdom
would be of potential detriment and that, if he
stayed, he would continue to offend. He
therefore made the recommendation for
deportation.



19. ... this was a determined course of
dishonesty and deception and was not the first
with which the applicant had been involved.
The sentence passed was not manifestly
excessive and the deportation order made by the
judge, only after careful consideration, was fully
justified.”

12.Then in addition it is to be noted that on 20 Ma2€l®3 the adjudicator,
who had to deal with the appellant’s appeal agdivsSecretary of State’s
rejection of his second application for leave tma@, said this:

“On the totality of the documentary and oral
evidence | have concluded that this appellant is an
incurable liar who has shown deliberate and
persistent dishonesty. He claims to have leamt hi
lesson and he told me more than once that he had
learned his lesson and would not repeat his
offences. He claims to have been worried that he
would lose everything if he were to go astray again
However, having heard the appellant give evidence
and having carefully watched his demeanour, | did
not believe a word of what he said. In my view the
motivation for the apparent change in the
appellant's behaviour is due to the threat of
deportation and | have no doubt whatsoever, in my
mind, that once the threat is removed he will retur
to his previous behaviour pattern of dishonestg H
has never had any regard to the welfare of his wife
or his child and in my view he is simply putting on
a performance because of the threat of removal. He
had been unfaithful to his wife and had lied to. her
He had created a separation between him and his
family by his conduct. | simply do not believe the
change in the appellant is genuine and | do not
believe that he has learnt any lessons.”

13.These comments were of course made some consieletial® ago, a
circumstance which Mr Denholm rightly emphasisBevertheless, to my
mind they serve to underline the force of the Sacyeof State’s reasons
for maintaining the appellant’s detention. Ther8try of State says that
this is a man who persistently and consistently hasn dishonest,
concerned only to look after his own interests, fiad made repeated
attempts through courts and tribunals to remaire,heulminating in his
latest asylum claim which has, as we know now, bedmsed. This in
particular is a factor, as it seems to me, thaaveebound to consider. The
reasons for refusal tend to support earlier vieskenn of the appellant.
The decision letter demonstrates inconsistency aftonsistency in the
appellant’s case, which was comprehensively rejecteis not of course,



for us to pre-empt the outcome of any appeal, adieéad Mr Denholm
says there are certain points, not least relatngrticle 8 of the Human
Rights Convention, in the appellant’'s favour; batmy judgment, any
perception of the appellant’s chances of successtl@rwise suggest a
strong motive for his absconding.

14.More than this it is right to bear in mind the camt of certain recent
detention reviews which have troubled the Secretdrystate. In her
skeleton argument prepared for the Secretary oteSkiss Busch
instances the following. It is said that the afgel has spent time in
segregation due to his disruptive behaviour, amdesdetail is given of his
having engaged himself in providing advice to felldetainees as to how
to “stop/halt/delay the removal process” Theralso a reference, at one
point, to the appellant’s own low expectationstfueg outcome of his case.
| take it that is a reference to the then undeteeshiasylum application.

15.There is a further point to bear in mind. Thisn@ straightforwardly a
Hardial Singhcase. Mr Denholm may very well be right in sulimg that
Hardial Singhprinciples are to be applied; but it is to be rerhered that
it is not a case in which the Secretary of State been prevented from
deporting the appellant because of any difficultte®r the home State
receiving him. The only reason the appellant haisbeen deported is
because of the procedures instituted by himsedicjal review and further
applications, including the fresh asylum claim. e3é, of course, he was
entirely entitled to embark upon, but it seems tothat the fact that these,
rather than any external difficulty, are the gesesi his continued
detention is properly to be regarded as a relecansideration in the
assessment of the reasonableness of that contitaiedtion. See R(Abdi)
v SSHD[2009] EWHC (Admin) 1324er Davies J at paragraph 36.

16.Lastly, Mr Denholm referred also to certain passaigethe Secretary of
State’s enforcement instructions and guidance. eSomthese are cast,
however, in general terms. Thus they show negesst the test of
detention, and public protection is the key. Naltahat is entirely right.

17.0verall, on the specific facts of this case (anémphasise that this
judgment travels no further), it is, as | would clude, impossible to
categorise the continued detention to date of #ppellant as being
unreasonable so as to deprive that detention otdheur of law. It is
perhaps obvious that it is desirable that any ddpdged by the appellant
against the latest asylum claim should be deah ast expeditiously as the
Asylum and Immigration Tribunal are able to achiev&or all these
reasons, | for my part would dismiss the appeal.

Lord Justice Etherton:
18.1 agree.

Lord Justice Waller:



19.1 also agree.

Order: Appeal dismissed



