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Mr Justice Davis:
Introduction

1. This case is the aftermath of a decision which ideal down on 19 December 2008
[2008] EWHC 3166 (Admin). By that decision | desibithat a policy introduced by the
Secretary of State for the Home Department in A2006 with regard to the detention of
foreign national prisoners was unlawful, but thatts unlawful policy had not been
causative of the detention or continued detentibrthe various claimants: whose
detention | decided had been lawful. There is@peal and proposed cross-appeal with
regard to my previous decision. Having reachingamyclusion as to that policy, | dealt
with the individual cases then before me on thésfa¢lowever the case of the claimant,
Mr Abdi, was expressly adjourned for further argainen the facts and | heard the
matter on 8 and 7" May 2009, an earlier substantive hearing datedoious reasons not
having proved practicable.

2. As before, Mr Tam QC and Mr Johnson appeared oalbehthe Secretary of State for
the Home Department. Ms Dubinsky appeared for lddiA

3. In the interim period certain matters had comagitiwhich caused Ms Dubinsky to seek
to add to her grounds of claim, as | will come onrtention, and | gave her leave to do
so. Further, in the light of my previous decisitiie Secretary of State has since revised
her policy as set out in Chapter 55 of the curEerforcement Instructions and Guidance,
in order to meet the criticisms which | had madenyprevious judgment. Ms Dubinsky
claims that the new revised policy is still unlalvfu

4, I will not repeat the background facts and matterthis case, as they are set out in my
previous judgment.

5. The principal issues arising for decision now aese:

(1) Was the claimant, Mr Abdi, unlawfully detainkg reason of the policy introduced in
April 2006 and subsequently by reason of the revgdicy introduced in 20097

(2) Is the revised policy itself unlawful?

(3) In any event has the detention of the claimiimtAbdi, been (or alternatively is it at
all events by now) unlawful, as contravening thmgples set out in R v Governor of
Durham Prison ex parte Hardial Sindt984] 1 WLR 704?

The New Policy

6. It is | think convenient to deal first with the \gity of the revised policy. A description
of the policies previously in place can be foundnny earlier judgment, to which
reference can be made.



At first sight, and indeed at second sight, theise policy (which was revised on
22nd January 2009 and again on 9th March 2009)aketcriticisms which | had made
of the policy as stated at 9th September 200&dIfbund it objectionable in law that that
policy in places stated with regard to foreign ol prisoners that the starting
presumption in favour of temporary admission orgenary release did not apply: see in
particular paragraphs 117 and 210 of my previodgment. Those offending passages
are now all removed. Paragraph 55.1.1 and paradg®d.2 and other places of the
revised Enforcement Instructions Guidance expressbr to the presumption in favour
of early admission or release as applicable. ®eelrior individual consideration and the
essential elements of the Hardial Singtieria are also all fully set out in substanoe a
repeated at various stages in the revised Enfonceamel Instructions Guidance.

Ms Dubinsky nevertheless submits that the Ilatestised policy still remains
objectionable. She draws attention, for exampmepdragraph 55.3.A which says that
conviction for one or more of the more serious dées is:

“strongly indicative of the greatest risk of harmthe public and
a high risk of absconding ... and that in praciices likely the
conclusion that such a person should be releaseddwanly be
reached where there are exceptional circumstantéshvelearly
outweigh the risk of public harm and which mearedgon is not
appropriate.”

Likewise, for example, in paragraph 55.3.2.11 #teted:

“In cases involving serious offences on the list a.decision to
release is likely to be the proper conclusion omhen the factors
in favour of release are particularly compelling.”

The appended list itself (as revised) is now headed

“Cases where release from immigration detentioatahe end of
custody would be unlikely."

The list is a long one, ranging from offences ofrdau, serious sexual offences, robbery
and drug dealing, but also, for example, extendingases of harassment and to cruelty
to or neglect of children. She also referred teeopassages in the revised chapter.

| can see no valid basis for these criticisms efrévised policy. It is not illegitimate by
way of guidance contained in the Enforcement arstiistions Guidance to give a steer
towards a particular outcome in certain specifi@duenstances, and to advise on the
weight to be given to certain factors. Indeed,dt® so can promote consistency in
decision-making. The point remains that the ralVigforcement and Instructions
Guidance repeatedly stress the starting presumgtitavour of early release, and that all
reasonable alternatives to detention must be cerexidand that each case must be
considered on its own merits: see, by way of exanpgaragraphs 55.3.2.1, 55.3.2.6.
| therefore reject this particular argument, whighHairness to Ms Dubinsky, was by no
means at the forefront of her overall argumentejdct her submission that in reality the



10.

11.

revised Enforcement and Instructions Guidance haseffect of precluding individual
consideration in individual cases or that it is wigdprescriptive so as in effect to
reintroduce a rebuttable presumption in favoureiedtion.

Ms Dubinsky also submitted that the revised chapd®r of the Enforcement and
Instructions Guidance was, in her words "an exthmarily convoluted document”,
which was so unclear, she said, as not to haveuhéty of law. | can accept that it is
perhaps over detailed and repetitious in placesrandoubt could, with profit, be more
concise and more precise. But it is, in my viewsofficient clarity to be valid and
effective.

I should in any event add that the continuing deenreviews relating to Mr Abdi and
made after the revised Enforcement and Instruct®aglance was introduced in 2009
clearly show that a presumption in favour of reéeasms applied to him and that careful
individual consideration was given to his case kefbe decisions to continue detention
were made. So in causative terms the revisedypdiccnot dictate the outcome.

Unlawful detention

12.

13.

14.

The next question is whether the detention of MdiAErom November 2006 and
continuing to the present-day was and is unlawithat period is now some 30 months:
on any view, a very long time indeed to be heldrimigration detention.

The overall background is, as set out in my previmagment, that Mr Abdi has a long

history of criminal offending. His convictions wausly include two counts of indecent

assault, robbery, burglary, assault on a police@ffand a drugs offence. A number of
his offences were committed whilst he was on badrolicence. It seems that for at least
part of the time he had become addicted to crackine. In the circumstances he was,
as it seems to me, properly assessed both as pasiigl risk of offending and also as
posing a high risk of absconding. Further, baiplegations in the interim had been

refused by immigration judges.

Ms Dubinsky, for the purposes of her argument digidhe detention into five separate
periods: although obviously | also have to consittex totality. But her essential
submissions were these:

(1) That in reality Mr Abdi was never likely to beemoved to Somalia within
a reasonable time;

(2) That detention now amounting to some 30 morsthso long to be justifiable;

(3) That the Secretary of State had wrongly misstatr overstated alleged lack of
co-operation on the part of Mr Abdi with a viewhis being removed to Somalia;

(4) That Mr Abdi's detention was caused by the whlaformer policy or alternatively
by a failure to follow the correct policy; in padlar, in that other alternatives, such as
tagging, were not properly explored or in that 8exretary of State did not direct herself
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that it was necessary that the claimant be keptlatention for the shortest period
necessary.

The first period identified by Ms Dubinsky was 3Mbvember 2006, the date of initial
detention, to 31st March 2007, when a second ahd ratice of intention to deport was
served. The second period of detention was 1stl 2p@7 to 14th November 2007,
when an application for reconsideration was grantedThe third period was
15th November 2007 to 20th April 2008, when it wastablished that return to
Somaliland within Somalia, which up until then tHeme Office had been proposing,
was not feasible. The fourth period was 21st AR08 to 22nd January 2009, when the
new revised policy was introduced. The final periwas 23rd January 2009 to the
present.

It is important for the purposes of aspects of dlkerall argument to note the litigation
history. Notice of intention to deport (expresgdferring to a court recommendation for
deportation on, as it transpired, an incorrect datd purportedly made pursuant to
section 3(6) of the Immigration Act 1971) was given 29th November 2006. The
claimant, Mr Abdi, was then detained on completihg custodial element of his then
prison sentence on 30th November 2006. He appegaithst the decision to deport on
18th January 2007. An immigration judge allowedtthppeal on 13th March 2007, on
the grounds of the invalidity of the notice. Adrenotice of intention to deport was given
on 20th April 2007 and Mr Abdi immediately appealed

On 30th October 2007 a determination of an immignatjudge was promulgated
dismissing that appeal. There was then an apgicdty Mr Abdi for reconsideration
and reconsideration was ordered on 14th Novemb@7.20An application for bail was
refused on 6th March 2008. These proceedings uUdicipl review were issued on
12th March 2008 and permission was granted on Apth 2008. An application in
these proceedings for interim relief, in the forfhseeking an order for release from
detention, was refused by Wyn Williams J on 1st M&g8.

On 12th May 2008 at a hearing in the Asylum and ignation Tribunal, it was conceded

on behalf of the Home Office that there had indeedn an error of law in the previous
determination and that full reconsideration wasdeee A further hearing took place,

after various requests for adjournments in theiimteon 23rd October 2008 and that was
adjourned part-heard. The hearing was eventuahgladed in December 2008.

On 30th March 2009 the determination of the Asyland Immigration Tribunal was
promulgated, dismissing Mr Abdi's appeal. | wads that an application for permission
to appeal to the Court of Appeal has been made) bave not been informed of the
outcome of that. Overall, it can be seen thatalanost the entire period of Mr Abdi's
detention there have been extant appeals or legakeedings instituted by him with
regard to whether or not he could lawfully be reewto Somalia.



The Hardial Singh principles

20.

The applicable relevant principles, as first foratad by Woolf J in the Hardial Singh
case, are helpfully restated by Dyson LJ in the cdsR (ex parte 1) v Secretary of State
for the Home Departmeifi2002] EWCA Civ.888 in these terms:

“There is no dispute as to the principles that falbe applied in
the present case. They were stated by Woolf J ipi&dial Singh
[1984] 1 WLR 704, 706D in the passage quoted byo&ifrown
LJ at paragraph 9 above. This statement was apgrbyelord
Browne-Wilkinson in Tan Te Lam v Tai A Chau DetemtiCentre
[1997] AC 97, 111A-D in the passage quoted by SiBBamwn LJ
at paragraph 12 above. In my judgment, Mr Robb extiy
submitted that the following four principles emerge

i. The Secretary of State must intend to deport theopeand
can only use the power to detain for that purpose;

il. ii. The deportee may only be detained for a petlwt is
reasonable in all the circumstances;

iii. iii. If, before the expiry of the reasonable periadecomes
apparent that the Secretary of State will not be abeffect
deportation within that reasonable period, he shaudt
seek to exercise the power of detention;

iv. iv. The Secretary of State should act with reaskeab
diligence and expedition to effect removal.

47. Principles (ii) and (iii) are conceptually dntt. Principle (i) is
that the Secretary of State may not lawfully detainperson
"pending removal" for longer than a reasonable gokrOnce a
reasonable period has expired, the detained persost be
released. But there may be circumstances wherbpugh a
reasonable period has not yet expired, it beconess that the
Secretary of State will not be able to deport tleéaithed person
within a reasonable period. In that event, prireifiii) applies.
Thus, once it becomes apparent that the Secreta@8tate will not
be able to effect the deportation within a reastngeriod, the
detention becomes unlawful even if the reasonabte@@ has not
yet expired.

48. It is not possible or desirable to producedraastive list of all
the circumstances that are or may be relevant éogtrestion of
how long it is reasonable for the Secretary of &tat detain a
person pending deportation pursuant to paragrapha?(schedule
3 to the Immigration Act 1971. But in my view théylude at
least: the length of the period of detention; treture of the
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obstacles which stand in the path of the Secrets#ryState
preventing a deportation; the diligence, speededfettiveness of
the steps taken by the Secretary of State to surmneuch
obstacles; the conditions in which the detainedsqeris being
kept; the effect of detention on him and his farmihe risk that if
he is released from detention he will abscond; taeddanger that,
if released, he will commit criminal offencés.

By reference to those principles, Ms Dubinsky sutedithat Mr Abdi had been detained
for a period that was longer than was reasonab#dl ithe circumstances. At all events,
she said, it has been and is now apparent thaldfemdant would not be able to effect
removal within a reasonable period of time.

The Hardial Singlprinciples are clearly stated. The overarchiregnant in the relevant
respects is an assessment of what is reasonablethe circumstances. That therefore
involves a judgment to be made by reference tdabes of each case. That may or may
not be a difficult evaluation in some cases butgheciples themselves to be applied are
clear enough. Mr Tam, however, sought to introdaaestriction, which he says is
applicable in all such cases, to the stated priesipf Hardial Singh He submitted that,
in assessing whether a reasonable time has elapsdtether deportation can be effected
within a reasonable time, the rule is that onerelytiexcludes as a relevant consideration
any period where the individual is pursuing an @sylclaim or a judicial remedy or
appeal in respected of the asserted right not temeved. | had not understood Mr Tam
to make such a submission to me in the earlierestaq the proceedings before me in
relation to the other claimants involved. Nor doeseem that in the past counsel
appearing for the Home Office in other cases hdways sought to advance so fixed
a viewpoint. But that, at all events, is the sutsinn now made.

Mr Tam acknowledged only two exceptions to suchl@a as he advances. The first is
that the state must, of course, act with due dikgeand the court hearings must be
provided within a reasonable time, as required bycke 6 of the European Convention
on Human Rights. The second is where, in causatinas, the individual remains in
detention not because of any legal or appellatega®which he is pursuing but because
of some extraneous factor which would itself causmoval to be impossible: as
illustrated by the case ofitkelf.

Mr Tam submitted that there are sound policy reasehy that should be so. First, he
said the pursuit of such proceedings, whether by efeappeal or otherwise, shows that
the applicant in question is refusing to returnuvbérily. Second, if it were otherwise

a person, who might be a dangerous person, migtgbbe to increase his chances of
release by pursuing every conceivable point andyeasenue of appellate or legal

process. Third, it is not desirable for judgesassessing whether the Hardial Singh
principles have been correctly applied potentitdiyrave to form a view on the merits of
the legal challenges raised. For example, hetbaitHigh Court should not be seeking to
second-guess any decision of the Asylum and Immagrd ribunal.
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| must say that as a starting point | am somewlatywf this particular submission. It
seems to me to be undesirable, where the coreigudst an assessment of what is
reasonable in all the circumstances, to be astut®k for mandatory restrictions or rules
in what ought, one would have thought, to be as$petcific exercise with an evaluation
tailored to the circumstances of each case. Mamrao#rticle 5(4) of the European
Convention on Human Rights provides that everyohe & deprived of his liberty by
detention is entitled to take proceedings to chakethe lawfulness of his detention. | do
not suggest that the argument of Mr Tam would imed@n infringement of Article 5(4).
But if he is right it would appear that potentiathere will be a restricted application for
persons in the position of Mr Abdi himself, and ever, as | will come on to say, in
circumstances where the ability to apply for baihbt to be taken as coterminous with
a challenge to whether or not detention is lawflurther, Mr Tam's argument seems to
me to be writing into the operation of the Hardsahghprinciples a restriction which has
thus far not obviously been invariably applied they cases.

Mr Tam, however, submitted that his approach wdsed supported by authority. First,
he relied on the observations of Auld LJ in theecaEQ[2006] EWHC 2690 (Admin).
At paragraph 20 of his judgment, Auld LJ said this:

“In the Court's view, despite the unfortunate legestory of this
case since January 2003, the appropriate periocbfsidering the
delay for the purpose of these applications is f@is withdrawal
in March 2006 of his appeal against deportatioper@od of six to
seven months. Until then the Secretary could noikwhether or
when he would have power to deport him and, with at
corresponding obligation to engage the Algeriarhauties as to
the details they required in his case as to histitjeand family
connections etc"”

But self-evidently there, as it seems to me, Aulslcomments were by reference to the
facts of the case before the court: as indeed Adilthakes explicit by his reference to
"for the purpose of these applications”. Auld Laswnot, as |read this judgment,
purporting to pronounce a general rule of the kordvhich Mr Tam now contends.

Mr Tam further relied on the case of Chahal v Uhikingdom [1996] 23 EHRR 413.
That of course is a very well-known case for otfeasons. But Mr Tam's main purpose
in citing it was to draw attention to the judgmentthe court at paragraphs 113 to 115,
and in particular its stated distinction betweea time spent by Mr Chahal in custody
until the domestic proceedings came to an end laaditne spent in custody thereafter.
There is no doubt all that such a distinction cang perhaps should, properly and
relevantly be made. But Chahslnot in any way authority for the general prapos by
way of rule that Mr Tam now seeks to advance. éddé is noticeable that in that case
the court did in fact, as made clear in paragraph [bok at the overall period of delay as
a matter of totality in assessing the positioncawhether or not there had been unlawful
detention.




Then, Mr Tam sought to rely on the case w$¢lf as supporting his submission. | do not
think it does. The point Mr Tam now argues for giynwas not a point falling for
decision in that case. Mr Tam relied upon partthefjudgment of Simon Brown LJ, in
particular at paragraphs 35 and 36:

“35. What Chahal illustrates is that a detainedluamyseeker
cannot invoke the delay necessarily occasioneddgwin asylum
claim (and any subsequent appeal(s)) to conterichtb@emoval is
clearly 'not going to be possible within a reasd@dime’, so that
he must be released. That, however, is by no meassy that
where, as here, a detainee, whom for reasons qther than his
asylum claim the Secretary of State is unable tooke, chooses
during his detention to claim asylum, that clainmilgt unresolved,
precludes his asserting that limitation 2 of therd## Singh

principles is not satisfied. Nor, indeed, did Mr HRofor the

Secretary of State put it that high. On the cogtrae made little of
the point and suggested no more than that thisllappe asylum

claim is a factor in the case.

36. What, then, should the approach be? For mylgadnd the
following illustration (suggested by Mr Nicol) aefsl one. Prior
to September 11 there was no question of returAifggpanis to
Afghanistan. Consider during that period the positiof two
prospective deportees, one of whom claims asylteother not.
Could it seriously be argued that there was poweletain the first
but not the second? Surely not. Consider, indd&d, very case.
The Secretary of State, as it happens, was preparezbard the
appellant's invalid destination appeal in April 20@s a fresh
asylum application (see paragraph 3 above). Assinaiehe had
not done so - or, indeed, assume that the fresim dand the
subsequent appeal process) had been determineer raibre
expeditiously (as, perhaps, it should have be¢nyolld then be
clear that it was the political impossibility of meving the
appellant which alone was responsible for his cwmtig detention.
Should his position be worse because he can sedlk® his
asylum claim further still? And would it then imp®if he chose
not to? The answer to these questions is surely &m. not saying
that if, for whatever reason, whilst a properly aileéd asylum
seeker's claim is being resolved, a short-termtipali difficulty

arises which would in any event have delayed htsrme he
thereby necessarily become entitled to be reledsdal. however,
say that where, as here, there has been no lemgghehatever of
the detention period as a result of the asylumgldhe relevant
and substantial cause of the detainee's non-renshvalild be
regarded as the political impossibility of retumginim, rather than
his claim for asylum."
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Moreover, Mr Tam placed reliance on what Dyson did sit paragraphs 55 and 56:

“55. As regards the relevance of the appellasytuan claim and
appeal, | agree that for the reasons given by SiBrown LJ, this
is not material to the reasonableness of the leofgtletention. The
reality in the present case is that the appellast been detained
'‘pending removal' since 7 February 2001, and e matter of
fact, the reason why he has not been removed ibauatuse he has
been pursuing an asylum claim. It is because tloeeBey of State
is unable to remove persons to Afghanistan whonwishies to
deport to that country.

56. Taking account of all the circumstances ofdase, | am of the
opinion that by 29 May 2002, the appellant had bd#sained for a
period that was longer than was reasonable. | &gkeunt of the
difficulties facing the Secretary of State in effeg removals to
Afghanistan and the fact that he has been condydensitive
negotiations with neighbouring countries to enaldemovals to
take place with their assistance. | also take aucofithe fact that
the appellant has been convicted of criminal ofésnior which he
was sentenced to three years' imprisonment andhéndiecame
liable to register as a sex offender. On the ottzard, there is no
evidence that he is liable to reoffend. | accept tihere is a risk
that he will abscond. | find it difficult to asse® seriousness of
this risk, but 1 am not persuaded on the matehat thas been
placed before this court that he will probably avet The nature
of his detention and its effect on him have beemrsarised by
Simon Brown LJ at paragraph 18 above. Taking adcodirall
these circumstances, | am satisfied that 16 mod#tention is
unreasonably long.

| can accept that those passages can possiblyabeaseindicating an assumption that the
actual length of period of detention, if occasiomgdoursuit of an appeal by Mr |, would
not in itself have been regarded as unreasondbig.that was so in the context of the
circumstances of that case. There is at all evemtgatement of principle by the Court of
Appeal to the effect that a period of detentionundog by reason of pursuit of an appeal
is always to be ignored when assessing whether or not amehte period of time has
elapsed or whether removal is possible within aoeable period of time. Indeed, in
referring to the case of Chatatlparagraph 34 of his judgment Simon Brown Ld:sai

“... a prolonged period of detention pending thmlfiresolution of
an asylum claim is sometimes permissible...

The use of the word "sometimes" is to be noted.

Finally, Mr Tam relied on two unreported decisiaidMitting J. The first is the case of
R (Bashir) v Secretary of State for the Home Deparit[2007] EWHC 3017 (Admin).
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There, in the context of a total period of detemtad 32 months, Mitting J said this at
paragraph 13 of his judgment:

“The blunt facts are, therefore, that the claintaet been detained
in administrative detention for two years and eigidnths. He
cannot complain about the first nine months of detention
because it was occupied by his appeal againstepertation order
and elongated by his own failure to engage withathginal order
promptly, thereby delaying the hearing of his appe2o much is
conceded by Mr Jones. He has, however, been ddtdor 23
months without there being, even now, any immedmatespect
that he can be removed, unless he voluntarily ésdid depart.

Those comments as to the 9 month period (and byession) were made by reference to
the facts of the case and do not purport to seaiytkind of invariable rule of the kind
Mr Tam advocates. The second decision of Mitting fhat of A[2007] EWHC 142
(Admin). There, in circumstances where clearlygbh@t was not fully argued, Mitting J,
after citing from_Hardial Singtshortly said this at paragraph 5:

“Those principles have been applied in a variety fattual
circumstances. It is now settled law that gengridde date from
which the lawfulness of detention falls to be cdesed is the date
on which appeal rights were exhausted: Reg@)) v Secretary of
State[2006] EWHC 2690 at paragraph 20."

As | have indicated, | do not think thatiQto be regarded as an authority for any such
general proposition. Moreover, by use of the wayenerally" Mitting J may well only
have been indicating what the position is as iywdten is in many cases and no doubt
properly considered so to be; but neverthelessway admitting of exceptions. If so,
then I would not disagree. But if Mitting J waseinding to go further and is to be taken
as indicating a fixed rule of invariable applicatithen | am afraid | must respectfully
disagree.

There are, Ithink, other difficulties in Mr Tama&pproach. What, he was asked in
argument, was the applicant's effective remedylMoiam's approach, if seeking to be
released from detention whilst pursuing an appéddi® answer was that he could apply
for bail under the provisions of the ImmigrationtA®71. That is true. In most cases, no
doubt, that would be the obvious route to takdeast initially. But it is not a complete
answer. For one thing, an immigration judge iaml inclined to think, in considering
whether or not to grant bail, not necessarily regfiito go through the Hardial Singh
reasoning process. Indeed, as Ms Dubinsky poimigdn paragraph 30 of Schedule 2 to
the Immigration Act 1971, the length of time in elgion is not even a matter statutorily
required to be taken account if the matters theexied are made out. For another
thing, it is well established that an application the grant of bail is to be distinguished
from a challenge to the lawfulness of detentioee R (Konan) v Secretary of State for
the Home Departmefi2004] EWHC 22 (Admin).
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Yet further again, Mr Tam's approach would seemrdquire the exclusion in all
circumstances (assuming due diligence in the cpuotess) of consideration of the
individual circumstances of an applicant pendingiinay be the very lengthy business
of completing the appellate process. SupposesXample, the case of an applicant who
poses some, but not the highest, risk of abscorahidgsome risk of offending, albeit not
of very serious criminality. Suppose that applicappeals to the Asylum and
Immigration Tribunal and then from the Asylum amdnbigration Tribunal to the Court
of Appeal, and then again from the Court of Apgeahe House of Lords: at each stage
having obtained permission to appeal, thereby cimmothat there was what was
assessed to be a properly arguable case. That akd up to 2 to 3 years, leaving aside
any possible reference to the European Court. ldatmot get bail under paragraphs 29
and 30 of the Schedule 2 to the 1971 Act; andrifflsim is right he cannot be ordered to
be released by the Administrative Court_on Har8ialghprinciples, qualified in the way
Mr Tam suggests. That applicant therefore is inbetter a position than someone
appealing in the like manner who poses the veriidsgrisk of absconding and the very
highest risk of reoffending involving the most seis kinds of criminality.

In this regard, another difficulty, as it seemsne, in Mr Tam's argument can be
identified.  His approach, if right, would seem tovolve the exclusion from
consideration of release of any delays arising iwithe appeal process itself (which is
not the same thing as assessing whether the coaregs is being pursued with due
expedition). Take the present case. Mr Abdi'st feippeal succeeded. The initial
deportation notice was found to be invalid. It kollr Abdi some three months to
establish that. Yet if Mr Tam is right, that isellevant for_Hardial Singlpurposes
because the delay arose by reason of the appheaig pursued the appeal proceedings
in the first place.

| also do not agree with Mr Tam that the Adminigt& Court in principle should never,
as he was proposing, have regard to the merithefcbllateral court process. For
proceedings which are still to be launched or aeyet decided, it will very often be
inappropriate, | would agree, and often not prattie, for the Administrative Court to
make gorima facie assessment of the likely merits or lack of themthough sometimes
the Administrative Court may be in a position to st But for proceedings that have
already occurred, it may be entirely in order tosto Again, take the present case. On
two occasions reconsideration has been ordered. thAt most recent stage of
reconsideration the Secretary of State ultimatelyceded that there had been an error of
law in the first determination. That at least seawat Mr Abdi had properly arguable
grounds and that those Asylum and Immigration Thduproceedings were not to be
dismissed as a mere abusive stalling tactic: tdhe? it is that Mr Abdi is plainly, and to
my mind not altogether surprisingly, doing all iis power to avoid removal to Somalia.

Accordingly, | do not think that there is any sugéneral and inflexible rule for which
Mr Tam argues. | can certainly accept that the fhat a period of detention occurs
whilst the applicant is pursuing an appeal or camplea judicial process will always be
a highly relevant factor: commonly, no doubt, iases where there is also arisk of
absconding and/or of reoffending, it may be a deeisne where the only operative bar
to removal is pursuit of the very appeal proce3swus it is most certainly one of the



matters, and a very important one, to be taken Btoount in deciding on the
reasonableness of detention. But that is notaheesas there being a rule of the kind Mr
Tam advances.

37. That I think accords with the approach of Munbyt Jirgt instance on this issue in the
case of R (SK) v Secretary of State for the Hompdenen2008] EWHC 98 (Admin)
at paragraphs 108 and 109 of his judgment. Somectspf the actual decision were
reversed by the Court of Appeal on other grounds, riot in any way controverting
Munby J’'s approach on this point. What Munby &l ssithis:

“108. In the present case the entire period fromM2dch 2006 to
16 July 2007 was taken up with SK's application deylum and
his various appeals against the Secretary of Stdegisions and
orders. | do not say that the period before 16 207 simply falls
out of account — of course not: the period sincdulg 2007 has to
be assessed in the light of and having regardddatt that by 16
July 2007 SK had already been detained for sommadrths — but
in the light of Mitting J's approach there is foree Mr
Chamberlain's submission that the primary focusotmbe on the
period since 16 July 2007 when, having reachedetiek of the
road, SK became a failed asylum seeker.

109. Putting the same point rather differentlyhink a weighty
factor that has to be built into any evaluatiorited reasonableness
of the overall time that SK has spent in deteni®the fact that
during the greater part of that time he was vigshpwpursuing
through the appellate system both what in commoth wivo
Immigration Judges | agree was a transparentlyidated asylum
claim and also an appeal against the deportatidaraxrhich was
probably always little short of hopeléss.

The decision of Mitting J there referred to, | skibadd, was the decision in Bashir

38. Itis to be noted that Munby J was there declinmtpke any view (nor was counsel then
appearing for the Home Office advancing the vielwgt tthere was an inflexible rule or
that the period in detention whilst SK was pursuimg appeal was wholly irrelevant.
Rather Munby J was regarding it as a matter whiahk eertainly to be taken into account
and assessing the weight to be given to it accglglinl agree with that approach.

39. Iconclude, therefore, that the principles of HardSingh are not to be glossed or
subjected to afixed exception in the way for whiths contended on behalf of the
Secretary of State.

Application of Hardial Singh principles to factstbfs case

40.  Against that conclusion | revert to the circumstmof this particular case. Mr Abdi, as
| have said, has now been detained pending propesedval for some 30 months. On
any view, as | have said, that is a very long tindeed. It is, however, in my view an
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important factor that he has entirely properly, la®nclude having considered the
evidence, been assessed as posing a high riskféémding in circumstances where there
are antecedents of serious, even if not the masiegicontinued criminality. In addition,
he has been properly assessed as posing a highf ablsconding.

It is to be borne in mind that immigration detentiaf foreign national prisoners is not to
be used as a disguised form of preventative detembr the public safety. Nevertheless,
as pointed out by Toulson LJ in the case 0f2807] EWCA Civ 304, public safety
remains a relevant factor in assessing the reakavess of detention.

| reject Ms Dubinsky's complaint that lack of coeogtion on the part of Mr Abdi had
been wrongly assessed by the authorities or haddweeshuch weight given to it. It is not
necessary for me to go into details. The evidemckthe reviews show that there was, on
occasion, a lack of co-operation on the part ofAfidi, even allowing for the fact that he
had not been in a position to provide all relevaapers to the Home Office to facilitate
his removal. At all events, in the initial perioofsdetention, there was properly assessed
a degree of obstructiveness and that was thenthaneafter, properly taken into account.

| accept that in recent times there has been iikshtho relevant lack of co-operation.
But that does not render past obstructivenesself irrelevant.

| also reject the criticism that other alternativparticularly tagging, were not properly
considered. Again, | find on the evidence thaytivere and the authorities were at all
relevant times alive to competing alternatives. e Tgosition, in particular so far as
tagging is concerned, is summarised in paragraphthe second witness statement of
Hannah Honeyman dated 15th April 2008, which | ptce

Ms Dubinsky also submitted that in causational tefttme Secretary of State had not
shown that Mr Abdi was lawfully detained on Hard&hgh principles, as opposed to
being detained by reason of the previous unlawhlicg: a point which of course

occupied much of the time and argument in the otbar cases which | decided in

December 2008.

I intend no disrespect to Ms Dubinsky's submissibhsake this point also quite shortly.

It is quite true that some case workers initialdbeen recommending release, albeit in
a way not accepted by their superiors. Nevertselas | read the papers and detention
reviews, individual consideration was throughowegi to Mr Abdi's case and the Hardial
Singh approach was correctly applied. | can see notbingubstance to show that the
(unlawful, as | have held) former policy relating foreign national prisoners was either
ostensibly or in actuality applied to him, so asctuse his continued detention. His
detention was, | conclude, authorised in line wpttinciples presuming in favour of
release.

There is, however, one feature in this case poimedby Ms Dubinsky which does
distinguish it from the other four cases | previgugecided: although I stress the other
four cases were decided on their own facts in amnte Included in the documents are
reviews which indicate that, at all events fromukay 2008 to March 2008, Mr Abdi on
four occasions was excluded from consideration frel@ase "under the current detention
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policy". That clearly is a reference to the Cullatteria, which | mention in my earlier
judgment and which are themselves an applicatiothefunlawful policy. Thus, in this
particular case of Mr Abdi it can be said that relgaas had to the unlawful policy in
deciding at that time to detain Mr Abdi.

That may be so. But looking at the matter ovetai$, | think, reasonably clear, and
| find, that the Secretary of State - properly medy in particular, on the high risk of
absconding and the high risk of reoffending — wow@dd properly so, have detained
Mr Abdi anyway, irrespective of the unlawful polieynd_Cullercriteria.

I do not think it necessary to assess the positiaretail by reference to each of the five
periods identified by Ms Dubinsky. Considering rthendividually and in totality | do
not think that it appears that, all events judgingtters solely by length of time elapsed,
the period of detention was too long to be reasenaln all the circumstances, and in
particular the high risk of absconding, the higskrof ‘reoffending and the fact that
Mr Abdi had been pursuing appeals for much of tima¢, | would conclude that, in terms
of length (and long though the period of detentias been), such detention would have
been and was reasonable. In reaching that conalusivas not much impressed by
Mr Tam's reliance on the case_of t& which | have already referred, where the deian
there of the foreign national prisoner concerned imaexcess of 3 years in that case and
was held reasonable: although | should add tretdase does, if | may say so, provide
most valuable guidance as to the applicable pri@sipl should, however, just add that it
seems to me, in so far as the counsel for the Begref State places reliance onah
almost indicating a norm as to the permissible tlered detention, it does nothing of the
kind. Indeed it may be regarded as a rather spemse on its facts. Neither was | much
impressed by Ms Dubinsky's reliance on cases whetieds of detention for less than 30
months were held unreasonable. They just illustila¢ obvious: which is that all cases
depend on their own facts.

| should say something, however, about the firstioge of detention, between
30th November 2006 and 13th March 2007. Ms Dulyirsslbmitted that the deportation
notice was, and was held to be, defective, in thakelied upon a purported court
recommendation of deportation on a date when #@immendation had not been made.
That is true: although it is to be noted that arteecommendation in fact had been made
on another date. She also observed that the notmegly relied on section 3(6) of the
Immigration Act 1971, rather than section 3(5)@3, conferring the relevant power to
deport. The invalidity of the notice was estaldighby decision of the Asylum and
Immigration Tribunal on 13th March 2007. Thus Mglinsky says that for at least that
period Mr Abdi was unlawfully detained and entitleddamages.

| do not agree. The notice may have been defedbiveit was still a notice of intention
to deport. It is not to be regarded as a nullgyréason of the errors it contained. It is
clear that the Secretary of State was lawfully ewgred to serve a notice of intention to
deport, intended to do so and had grounds for demgand as subsequent events have
shown, the Secretary of State would have deciddddahdecide to do so irrespective of
the matters erroneously stated in the initial reotic
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But that is not the end of the matter. The sequinttiple of Hardial Singloverlaps with
the third principle. An assessment of whether mteda has been for a period which is
reasonable in all the circumstances has to includassessment whether removal could
be affected within a reasonable period. It is cl@ad perhaps unsurprising given that
Somalia was the country involved) that, as the gaphow, some of the case workers
involved at various stages thought that there wasrealistic prospect of returning
Mr Abdi in the near future. But the matter was tommously appraised and the
determination was made at various stages duringd#tention that removal within
areasonable time was foreseeable. It was apprdcihat documentation was also
needed to achieve removal to Somalia (Somalilasdl| reave said, at that time being
considered as the actual place of destinationdoroval) and it also took some time to
collate the bio data form and other informationdezk

On 20th April 2008, however, and after some prongpto the Home Office to ascertain
the position, the Somaliland authorities indicatkdt they would refuse to accept the
claimant for return to Somaliland, as he was natisttered to be a Somalilander, by
reason of his father's clan not being from there.

Thereafter the defendant proceeded on the foohagthe claimant would be returned
instead to Mogadishu in south Somalia. It thenabee common ground, at least by
12th December 2008 and in the light of the cougtrglance case of AM and A2008]
UKIAT 0091, that the claimant, Mr Abdi, could notfsly be returned to live in
Mogadishu. In fact, it was in the course of thpsaceedings in 2008 that the suggestion
was then made, and adopted by the Secretary &, $tat Mr Abdi might be returned via
Mogadishu to Puntland, where his father's clan was.

Notwithstanding the various hesitations and resemsa on the part of officials expressed
on occasion within the documents and reviews rejato Mr Abdi, | conclude on the
evidence that the overall assessment was propealjenthroughout this time that the
claimant, Mr Abdi, was capable of being returne&tmnalia within a reasonable time.

Further, by witness statement of Hannah Honeymapetialf of the UK Borders Agency
dated 12th April 2008, the following is said:

“There are currently two barriers to effecting ti¥aimant's
deportation. Firstly, he has an outstanding appeathe AIT

against the decision to deport. Secondly, it iseseary to obtain
sufficient bio-data from the Claimant in order fteet his removal
to Somaliland under the Memorandum of Understandihigh the

United Kingdom has with the Somaliland authorities.

Those comments in some ways were overtaken by ®vdnteed, thereafter, as | have
said, the Somaliland authorities indicated thay ttveuld not accept the claimant. On

16th July 2008, however, Ms Honeyman made a thitdess statement. She referred to
the Operational Guidance Note relating to returosSbmalia. She said this, in

paragraph 9:



“l can confirm that a route has been availableeioforced returns
to Somalia (including both Mogadishu and Somali)asidce July
2006, following agreements with the relevant a@din and
authorities in transit countries.”

56. She also said this:

“16. Subject to that period, removals to Somalilamtter the
MOU have been possible throughout the period ofGremant's
detention. | am advised by ReSCU that they havecedtl 7
removals to Samaliland since September 2006.

Returns to South-Central Somalia

17. There have been various practical difficultieth the route of
return for enforced removals to Mogadishu overphst few years.
However, | can confirm that the route was re-opein@ah late July
2006 and has been in operation throughout the gbewio the

Claimant's detention with the exception of a shepsriod

(approximately 3 weeks) in April/May 2007 when #idine asked
for a hold on removals.

18. A policy decision was taken in 2006 that erdoremovals
should not recommence until the Court of Appeal hathded
down judgment in AG (Somalia) [2006] EWCA Civ 1342,
Judgment in the Defendant's favour was handed domvri7th
October 2006, and removals to Mogadishu have beerepding
since then. Kate Massie's statement of 1 May 2@d&rened that
there were at least 10 enforced removals to Mobadizetween
November 2007 and April 2008. Further enquirieshwiReSCU
have confirmed that they have effected 22 remowaMogadishu
since December 2006, indicating that this has bpessible
throughout the period of the Claimant's detention.

19. There is no prior requirement (equivalent tat tim the MOU
with Somaliland) for South-Central Somalia to a¢aapindividual
and they can simply be returned to Mogadishu orEblnletter
issued by the Home Office.”

57.  She then dealt fully with the reviews of detentisith regard to the claimant, reviewed
the history of events and concluded in this way:

“62. The Claimant's continued detention was revigwelight of
these changes in circumstances and it was decidggddetention
remains appropriate. In essence, in circumstanckerew the
Claimant is expected to be documented and ableetoetnoved
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within a short time of his appeal rights being axdtad - should he
fail at the second stage of his reconsiderationrihga- the
Claimant's detention is deemed to be necessahysadtage as he is
very likely to abscond and has a history of failtegcomply with
licence conditions imposed by the Courts in thet.pahilst the
hearing is not listed until mid-August, it is notdtht this was at
the request of the Claimant's representatives.flilheeasons are
set out in the detention reviews dated 15 May 2@08)orised 23
May 2008... and 19 June 2008 authorised 20 Jun&. 200

63. The only present barrier to effecting the Chait's deportation
is his outstanding appeal to the AIT against thasien to deport.
Once the Claimant's appeal rights are exhaustedptity steps
remaining are to obtain a signed Deportation Orisye an EU
letter and arrange a flight. It should be possitieobtain a
Deportation Order within 10 days, issue an EU fetighin a few
days, and ReSCU have confirmed that it should b&siple to
remove the Claimant within 6 weeks of his appeghts being
exhausted

In addition, a witness statement of Ms Massie datdti May 2008 confirmed that in the
last 6 months there had been at least ten enforradvals to Mogadishu.
explained in his witness statement of 20th Nover@0©8, in terms |accept, that

notwithstanding that at one stage arrangementa fmw memorandum of understanding
concerning returns to Somaliland were being netgtiaeturns were indeed still possible
throughout the period.

If matters rested there, that would indicate timatwithstanding there were difficulties
and notwithstanding the delays, at no stage wa® theomplete impasse on returns to
Somalia, including Somaliland, and that returnsen@pable of being effected, albeit not
without difficulty. Moreover, that would suppotid proposition that in causative terms
the only reason why Mr Abdi could not promptly bEmoved was his pursuit of his
appeal.

However, since the hearing before me at the erdsbfyear there have been two major
developments. The first is that the Asylum and Igration Tribunal promulgated on
30th March 2009 its decision on the reconsideregeabp of the claimant, Mr Abdi.
(Indeed, the proceedings before me relating to lddiAvere partly deferred in order to
enable that decision to be obtained and consideréde Tribunal dismissed the appeal
of Mr Abdi. It did so on the footing that the are&@hin Somalia to which Mr Abdi was
to be returned was Puntland, via Mogadishu to whiith he would be flown.
Tribunal ruled that Puntland was to be deemed MiiaAthome area and found that:

“Although we accept that he would face some ditties on return
to Puntland, we do not consider those difficulteee such as to
cross the relatively high Article 3 threshold."

Mr Wools
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The Tribunal further concluded that removal woutit he disproportionate and rejected
the appeal on Article 8 grounds also.

In the light of the country guidance case_of AM ahll, the Tribunal accepted that
it would not be safe for the claimant to returnMogadishu to live there. An obvious
guestion then arose, and was argued before theur&ibon behalf of the claimant
Mr Abdi, and was this. If the claimant could net teturned safely to Mogadishu to live
there and given that, as was accepted, there wdgetw route of return from the United
Kingdom to Puntland itself, by what safe route was claimant, Mr Abdi, to get to
Puntland from Mogadishu? Expert evidence from &bhne was placed before the
Tribunal on behalf of Mr Abdi with a view to shovwgrihat there were no safe routes of
return to Puntland from Mogadishu. Further, it veasnmon ground that the claimant
would need to travel on an EU travel document.HDhne's evidence was that Puntland
did not accept such documents and that the clainvanotd not be admitted to Puntland
on such a document, and so would remain at riSomalia.

The Tribunal decided that, given there was a degfaacertainty as to the method and
route of return, such matters could not be decated statutory appeal to the Asylum and
Immigration Tribunal. As | read their decisiongyhreached that conclusion in the light
of authorities such as GR2005] EWCA Civ 1182 and M$009] EWCA Civ 17. The
implication is that such ground of challenge hadé¢oraised by way of judicial review
proceedings when removal directions were eventusdly | express no view on that.
Indeed, the authorities were not cited to me. piat remains that the Tribunal reached
no conclusion one way or another on the safetyhefen route arrangements, whatever
they might be.

Furthermore, the Home Office put in no evidenceoleefthe Tribunal, or me for that
matter, to rebut Dr Hohne's evidence that Puntlandld not accept for entry a person
travelling on an EU travel document. The Tribumade no finding on that point either.

The second major development is this. During eméyeoart of 2009 the legal advisers to
Mr Abdi were notified of the position being adoptey the European Court of Human
Rights since 7th October 2008 (if not earlier) widlgard to cases of forced removal to
Somalia, or at all events to Mogadishu. Thus, bst Dctober 2008, in a separate United
Kingdom case relating to the proposed removal ahdividual to Somalia, the European
Court of Human Rights wrote to the advisers thewelved to indicate that the court was
proposing to wait for proceedings in the domestiarts to be concluded in the test case
of HH Somalia[2008] UK AIT 0022 before considering applicatiomg persons facing
expulsion to Somalia. The letter, amongst othigrgt said this:

“The Court decided on 7th October to adjourn apllegations that
concern expulsions to Somalia until the questiomisk of return
has been considered fully by the domestic courts."

The letter indicated that interim measures granteter Rule 39 would remain in place.
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When Mr Abdi's advisors became aware of this, thaticipated in further requests for
information from the European Court of Human Rigaisl liaised with other lawyers
involved in similar such cases.

A letter was sent by the European Court of Humagh®i dated 2nd March 2009 to
another lawyer who was concerning himself in thenfpooncerning forced removal to
Somalia. That letter says this among other things:

“The Government has not suspended all removalgepdrtations
to Somalia. The court, however, has been grantirgrim
measures under Rule 39 of the Rules of Court tcajpgllicants
issued with removal directions to Mogadishu.

Although the Court continues to grant Rule 39 ratgie all

applications by Somalis... have been adjourned ipgnddgment

by the Court of Appeal irHH & Others ... Interim measures
granted under Rule 39 will not be lifted until thisdgment is

issued.

HH concerns the issue of risk of return to Mogadishkhich will
be considered in relation to Article 3 of the Comven and
Article 15(c) of the European Union Qualificationr&ctive ..."

In a letter sent to Mr Abdi's own solicitors dagti April 2009 this was said on behalf of
the European Court of Human Rights:

“1. The Court is currently granting interim measummder Rule 39
of the Rules of Court to all applicants with remiodaections to

Mogadishu pending the adoption of a lead judgmépplications

by applicants challenging expulsion to SomalilandPantland are
currently considered on a case by case basis."

It then refers to the position with regard to imemeasures, saying that thus far they
have been granted to with regard to 134 Somaliiegms, the vast majority of whom
were challenging expulsion to Mogadishu.

The letter went on to say this:

“5. The Court's policy is always to ensure coheeeaicd equitable
treatment of States. To the best of my knowledgayever, no
other Member State of the Council of Europe isentty returning
Somalis to Mogadishu.

6. Neither the UK Government (nor the Governmenamy other
Contracting State) were ever officially asked b tGourt to
suspend expulsion of Somalis pending the adoptibra ead
judgment.”
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Ms Dubinsky was thus entitled to say that it appd¢hat the European Court of Human
Rights is currently granting such interim measumesoss the board with regard to all
expulsions to Mogadishu, which are before the coart what she styled a "fact
insensitive basis".

Ms Dubinsky pointed out further that Mr Abdi is grilimself not in a position to apply
to the European Court of Human Rights because benbayet exhausted his domestic
remedies. Otherwise, she assured me, he certaouid apply to the European Court of
Human Rights. She further told me, and | haveaason not to accept, that, were a stage
to be reached where the Home Office set removactans for Mr Abdi, he would
immediately issue a further judicial review claigeking to set those directions aside and
to stay removal on the footing of the points thas fiot decided by the Asylum and
Immigration Tribunal: that is to say the safetyeasf route travel from Mogadishu to
Puntland and the issue of whether Puntland woutsh @dmit entry of a person travelling
on an EU travel document. At present, howeverAlddi's intention is to attempt to seek
to challenge the Tribunal's approach on those ppag well as other points, before the
Court of Appeal.

Furthermore, as it seems to me, Ms Dubinsky wadlezhto say that, in the light of the
European Court of Human Rights' approach and pgrfdial disposal of the relevant test
case, if in judicial proceedings an application everade to stay removal to Mogadishu
on removal directions which had been set that eafdin might well result in an
injunction being granted by the domestic courts.

For his part, Mr Tam told me that it is policy five Home Office to abide by a Rule 39
measure given in a particular case. Here, howéweesaid no such Rule 39 measure had
been made with regard to Mr Abdi by the EuropeanrCof Human Rights. He accepted
that the Home Office knew by October 2008 of ttemesé being adopted by the European
Court of Human Rights, with regard to forced retuta Mogadishu, in cases before the
European Court of Human Rights.

In a letter from the Treasury Solicitor to Mr Alsdsolicitors dated 15th April 2009, it is
said that, currently, there is no policy to preeugturns to Somalia/Mogadishu. All
cases are considered on their individual merithatTetter also dealt with a question
which had been posed in these terms by Mr Abdiisiss. The question is:

“What is the Home Office's policy in relation toethECtHR

indication that it is issuing Rule 39 interim mewesuin respect of
all Somali applicants who have removal directionsr f
Mogadishu?"

Answer:

“It is the UK Border Agency's policy to defer ended removal in
cases where the European Court of Human Rights nhade
a Rule 39 indication prohibiting removal. The UkrBer Agency
continues to remove via Somalia/Mogadishu in caskere the
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European Court of Human Rights has not made aBale
indication."

All this shows a nice (or perhaps, changing themmaahe word, not so nice) regard on
the part of the Home Office to the letter of the.lalt shows, in my view, an almost total
disregard to the spirit behind the European Cotiluman Rights' stance. It also, and
most unattractively, places at a serious and palgnirreversible disadvantage those
Somalis facing forced return to Mogadishu who da have the legal assistance or
resources or knowledge to enable them to seekply &pthe European Court of Human
Rights.

Moreover, the whole legal position with regard tocked removal to Somalia, or at all
events Mogadishu, awaits in legal terms a defiaittlecision. The European Court of
Human Rights has stated that it is awaiting upandbmestic proceedings in Hid be
resolved. |was told during the hearing beforethea HHin turn has now been directed
to wait upon another pending appeal in the CouAmbeal called QD So these cases
are all stacking up, one after the other. Lawyaidlved in those cases have been
contacted and have written to indicate that whatdwe outcome in the Court of Appeal,
an appeal to the House of Lords is a very realssibility, quite apart from the matter
being referred to the European Court of Human Right

The course of progress of such decisions, over lwhvr Abdi himself has no
involvement or control, clearly could potentialljnpact upon his own case. In the
meantime, as | have said, the European Court of dhuiRights is granting interim
measures under Rule 39 to restrain removal to Mefgadn all comparable cases before
it.

Given all these circumstances, | think that theetims come in this particular case to say
that enough is enough here. The relevant legalegaings are likely to go on for a long
time, so far as concerns Mr Abdi, potentially evenning into years. It is time now, in
my view, that Mr Abdi be released from detentiord drso order. Rejecting, as | do,
Mr Tam's argument that the court should ignore @emyod of time, whether in the past or
hereafter to be spent in detention, whilst Mr Allpursuing his appeal and any other
related litigation, 1 do not think that it can nd& said that Mr Abdi will be or is likely to
be removed within a reasonable time; and | thiveét by now a reasonable period of time
for detaining him has elapsed.

| am entitled, in reaching that conclusion, to havéeast some regard to the already very
long period of time he has already spent in detentithat is, the 30 months. As | have
said, | have also borne in mind, in deciding thistter, the fact of his ongoing appeals,
the risk of absconding and the risk of re-offendinll the same, as to this last point it
should at least be borne in mind that the gravitlyi® criminality is of a lesser order than
that in the Court of Appeal case_of Ms Dubinsky also told me that not only is Mr Abd
of course now older but also he has, in the lightis long detention, broken himself of
his drug addiction.



78. |1should add that if Mr Abdi is released - and | directing that he be released — then, as
| am told, he has secured section 4 NASS suppait that accommodation will be

provided to him.

Conclusion

79. In conclusion therefore, |find on the evidencetthaus far Mr Abdi has not been
unlawfully detained so as to entitle him to damag&ut in all the circumstances he
should now be released, as | conclude, on the agtign of Hardial Singlprinciples.
Clearly I would impose conditions as to the termsie release, and | will hear counsel
on that. Mr Abdi will understand that if he reoffis, or otherwise breaches the terms of
the conditions, he will not be saved from prospecturther detention.



