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Judgment

Mr Justice Beatson:

The claimant is a citizen of Iran whose applicationasylum was refused and whose
appeal rights were exhausted by 17 March 20050hbus April 2007 the Tribunal
allowed his appeal against the Secretary of Statetdsion to make a deportation
order against him. The Tribunal decided that, tiveas a real risk that, if returned to
Iran, he would face the death penalty and thatrmeig him would put the United
Kingdom in breach of its obligations under Artidleof Protocol 13 of the European
Convention on Human Rights (“the ECHR”). Accordingtleporting him would be
unlawful under section 6 of the Human Rights Ac®8.9n the light of the decision of
the Tribunal, on 24 May 2007 the claimant was grdrttiscretionary leave to remain
in the United Kingdom for six months until 24 Novieen 2007. That leave has since
been renewed for further periods of six months.

On 17 November, shortly before his initial six ntmieave was due to expire, the
claimant made a further application for leave tmae. He maintains that he is
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entitled to be granted “subsidiary” or “humanitarigrotection pursuant to Article 2
of Council Directive 2004/83/EC (“the Directive”)nd paragraph 339C of the
Immigration Rules (HC 395), and that under curgaiicy should be granted leave to
remain for five years rather than for periods of sionths. His application was
rejected in a decision made on 17 November 2008naaidtained on 18 February
2009. The Secretary of State did so on the grobatthe claimant is excluded from
entitlement to humanitarian protection because®tanviction for a “serious crime”,
causing grievous bodily harm with intent, for whicl was sentenced to three and a
half years imprisonment at the Crown Court in N@hiam. This judicial review,
launched on 2 April 2009 challenges that decison. 15 June His Honour Judge
Purle QC granted permission on the papers.

3. By the date of the hearing, there were only twoaess The principal issue is whether
the Secretary of State is either required or edtiio exclude the claimant from
humanitarian protection and the grant of five ydaee to remain although he did
not raise the question of exclusion from humarataprotection in the context of the
claimant’s appeal against the decision to makeportiation order and the Tribunal
did not consider this issue. | refer to this ase“taxclusion from humanitarian
protection” issue.

4, The second issue is whether the Secretary of Stdgision to grant the claimant
only six months discretionary leave to remain gisproportionate interference in his
private life under Article 8 of the European Conven because of the difficulties a
person with such leave has, for example, in olbitgiremployment and opening a
bank account, and because he cannot travel outseléJnited Kingdom without
losing his status. Mr Southey, on behalf of theincéat, submitted that the
disproportionality arises because the delay inrdeteng applications to extend such
leave will leave a person in the position of thairmant without status and
documentation for considerable periods of time.réleed on the fact that it took the
Secretary of State a yetar deal with the claimant’s application for an exdi®n of his
leave to remain. | refer to this as “the propordiiy” issue.

5. Initially the application for judicial review alse@hallenged the legality of the
Secretary of State’s policy regarding exclusiomfrbumanitarian protection and the
application of that policy in this case. It was sutbed that the claimant’s conviction
for causing grievous bodily harm with intent didt mamount to a “serious offence”
and that the policy unlawfully construed “seriousne” by reference to a sentence of
more than 12 months imprisonment: see [43]. Inlitii@ of a further decision by the
Secretary of State contained in a letter dated @dli@r 2009 these grounds were not
pursued at the hearing. But the issue did notagtdisappear. Mr Southey accepted
the decision in that letter that the claimant isleded from humanitarian protection
decision in this letter (see [21] — [22] below)nist Wednesburyunreasonable but
submitted that it would have been open to the Trdbuo conclude that he was not.
Mr Eicke, on behalf of the Secretary of State, sitiiexh that it would not.
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The evidence before me consists of statementsebgl#iimant and Mr Lilley-Tams, a
trainee at the claimant’s solicitors both datedN#g&zember 2009, and one dated 4
December by Mr Welsh of the United Kingdom BordeyeAcy’s Criminal Casework
Directorate. Mr Welsh has annexed two statementdenta behalf of the United
Kingdom Border Agency in another case to show hopeeson in the claimant’s
position can demonstrate to an employer that lkeatiled to work. They are by Shola
Akinyamojo (dated 26 February 2009) and Mr Forshassistant Director of the
Agency (dated 8 September 2009). The second akde déth the policy for handling
requests to travel by those in the claimant’s pmsitMr Lilley-Tams has annexed
five email responses from other practitioners alibattime it takes the Secretary of
State to make decisions for extensions of disanatipleave.

The Factual Background

10.

The claimant entered the United Kingdom clandebtim®n 8 June 2004 and was
arrested. He applied for refugee status on themgkdbat if he returned to Iran he
risked being executed because he had been sentiendedth in 2000 for the murder
of a man in 1999. The claimant accepts he was wedbin an affray that resulted in a
person being killed. However, he maintains his aciion was obtained on the basis
of the confession obtained after he had been tatuand that apart from the
confession there was insufficient evidence agdiimst

The claimant’'s application for asylum was refused1@ August 2004. The letter
stated that the claim for protection under Artiglef the ECHR was treated as a claim
for humanitarian protection. The claimant appealed the appeal was dismissed on 9
March 2005. The Adjudicator generally accepteddihenant’s evidence that he was
involved in an affray in which a person was Kkillgghragraph 37), but rejected the
claimant’s allegation that he had been torturedagr@phs 36 and 43. The claimant
did not appeal against this decision. Nor did h&ereny other claim for protection.

By the time his asylum appeal was dismissed, theneint had been charged with
attacking another applicant for refugee statusijvin the same hostel. He attacked
the man with a knife with a nine-inch blade andictéd very serious injuries. This
attack led to the conviction and sentence of tlaee a half years imprisonment for
causing grievous bodily harm with intent to whichalve referred. The conviction and
sentence were on 24 June 2005

When sentencing the claimant, the judge observai #tthough he had no previous
convictions in the United Kingdom, he was here heeahe left Iran “having been
convicted of murder there, using a knife on somgbaahd “this is not the first time
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11.

12.

13.

14.

you have committed serious violence using a knifdiis was a reference to the
conviction in Iran for murder for which the claintamas sentenced to death.

In a letter dated 9 October 2006 the SecretarytateShotified the claimant that she
had decided to deport him to Iran on the basishisatleportation would be conducive
to the public good. The letter relied on the cotigit for malicious wounding, and
stated that there was no record of any appeal stgdia conviction or sentence and
that the Secretary of State was satisfied that d&jpan would not breach Article 8 of
the ECHR and the Human Rights Act 1998. The letlier not say that, if the
conclusion regarding the 1998 Act was wrong, tlantant would not be entitled to
humanitarian protection. It did say that the claiiaad not sought to make out a case
that the Secretary of State should exercise hereatisn not to deport him.

The claimant appealed against the decision to dempor. He relied on both the
Refugee Convention and the ECHR. The appeal cafecb& two-judge panel of the
Tribunal. It promulgated its decision dismissing thppeal on 22 December 2006.
The Home Office Presenting Officer argued that @laimant was excluded from
humanitarian protection by reason of his convicirothe United Kingdom. Mr Eicke
was not able to say why the issue was raised lunhigied that it was not relevant to
the issues under appeal. The Tribunal made no sxpfending regarding
humanitarian protection. Mr Southey suggestedwiais because it had concluded that
deportation would not violate the ECHR.

The claimant sought reconsideration of the Tribignadécision. Reconsideration was
ordered on a number of grounds. The Tribunal winedonsidered the appeal stated
(paragraph 10) that, in the light 8H (Scope of s. 103A reconsideration — Sudan)
[2006] UKAIT 0038, the proceedings before it weneeonsideration of the appeal as
a whole and were not limited to the grounds uporciwheconsideration was ordered.
It raised and considered a further ground; thatvitbstanding the death sentence
imposed on the claimant in Iran, the appeal hach leemissed without considering
the impact of Protocol 13 to the ECHR. It was ategmn behalf of the Secretary of
State (see paragraph 18) that this meant thatdbisidn contained “a clear material
error of law”. It was also accepted that there wolk a real risk that he might be
executed if returned to Iran. The Secretary ofeStid not, however, put in a response
to the claimant’s appeal setting out her positionhamanitarian protection, i.e. that
that the claimant was excluded from that category.

In paragraph 27 of its reconsideration decisiortedied April 2007, the Tribunal
stated “that the only question of fact to be estaled in the ... appeal, is whether
there would be a real risk that the [claimant] niigh executed as a consequence of
his conviction for murder in Iran”. In the light tlie Secretary of State’s recognition
that this was so, the Tribunal had no difficulty dancluding that he would be. It
accordingly allowed his appeal against the deportairder on the ground (paragraph
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15.

16.

17.

18.

30) that to return him to Iran would be contraryAdicle 1 of Protocol 13 to the
ECHR. The decision did not address the issue ofamitarian protection or indeed
refer to it.

In the light of the reconsideration decision, inletter dated 24 May 2007, the
Secretary of State granted the claimant limiteatréisonary leave to remain in the
United Kingdom for a period of 6 months “for reasonot covered by the
Immigration Rules”. The claimant’s Immigration StatDocument was enclosed with
this letter.

After receiving discretionary leave to remain, tblaimant obtained and was in
employment between approximately May 2007 and FalgrR009. He had three jobs,
the last as a supervisor at a company operatingréer of juice bars. He lost that
job in February 2009 after telling his employerttiee had been convicted for
harassing his former girlfriend and sentenced 10@hour community penalty order:
see his statement paragraphs 5-8. | deal with\ndeece on the difficulties he has
encountered because of the nature of his statughanteed to apply for extensions of
leave every six months at [23] — [24] below.

In a letter dated 17 November 2007, less than &\be#ore the expiry of his six
months leave on 24 November, the claimant’'s solisiapplied for an extension to
his leave to remain. They stated that he was “notitled to receive humanitarian
protection leave which would remain in place forpariod of five years”. The
Secretary of State acknowledged receipt of thislieggmpn in a letter dated 21
November but there was no substantive responsetapplication for twelve months.
In a letter dated 17 November 2008 the United KamgdBorder Agency stated the
claimant was not entitled to humanitarian protectivecause his conviction for
causing grievous bodily harm with intent was a itaes offence” which, pursuant to
paragraph 339D of the Immigration Rules, HC 39%lwed him from a grant of
humanitarian protection under paragraph 339C(iv)tt@ Rules (set out at [39]
below). In the time the application was under cdestion his solicitors (on 5
December) provided the Secretary of State with teerlefrom the Nottingham
Probation Service and (on 21 January 2008) wratgasing letter. The solicitors said
the letter from the Nottingham Probation Servicgjoh stated the claimant was too
scared to re-offend, and posed a low risk of hawpported his application because
to exclude him from humanitarian protection theresmbe serious grounds for
believing he represents a danger to the community.

The UK Border Agency’s letter dated 17 November 806jecting the claimant’s
application for humanitarian protection also statieat since removing him would
continue to pose a risk of breaching Article 3 ln¢ ECHR he would be granted a
further 6 months discretionary leave to remain, tése would continue to be
reviewed at 6 monthly intervals, and that there wasright of appeal against that
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19.

20.

21.

22.

decision. He was asked to provide six passportsp®tographs so status papers
could be prepared.

The claimant’s solicitors did not provide the ptgrphs. They sent a letter before
claim dated 22 December 2008 challenging the comtinfailure to grant him 5 years
leave to remain as a person entitled to humanitgratection. They stated that “the
Secretary of State did not raise the issue of hitargan protection exclusion within
the appeal proceedings”, and “did not pursue arap the Court of Appeal as was
her right”. The letter states that as a consequéneeclaimant “had a legitimate
expectation to be granted humanitarian protectiolinie with the findings made by”
the Tribunal. The solicitors relied on the decisioihthe Court of Appeal infB
(Jamaica) v Secretary of State for the Home Depamtrf2008] EWCA Civ 977 to
support their contention that the Secretary ofeSteds acting in a way which is not
compatible with the Tribunal’'s decision. They sttiat the decision “made it clear
that the failure of the Secretary of State to perayperson’s exclusion from refugee
status, without having pursued the matter in thgeals Court was unlawful”.

After a chasing letter from the claimant's soliciodated 13 January 2009, the
Secretary of State, in a letter dated 18 Februagintained the decision to exclude
the claimant from humanitarian protection by virafehis conviction and sentence for
malicious wounding. With regard to what had beend sabout the AIT's
reconsideration decision, it was stated “the appea made in respect of a decision
to make a deportation order against Mr Boroumandi therefore consideration of
humanitarian protection did not form part of th@eal”. The letter also stated that the
provisions of paragraph 339D(i) of the Immigrati®ules (see [42] below) are
“mandatory”.

Following the grant of permission to apply for joidi review, the Secretary of State
considered the circumstances of the claimant's @dsesh. In a letter dated 23
October 2009 the Secretary of State maintaineddbigsion that the claimant is
excluded from humanitarian protection. The reasoverg was the claimant’s

convictions for “serious crimes”, namely his cora for murder in Iran and his

conviction for malicious wounding in the United K§shom. The letter stated the
conviction for malicious wounding amounted to arises offence”; (a) because of
the length of the sentence imposed, three andfaéails, which “clearly exceeds the
12 month minimum applied by the Secretary of Staseid (b) in the light of the

remarks made by the judge when sentencing him.

The letter also observed that since the convidiiomalicious wounding the claimant
had been convicted on two occasions and was attithat the subject of further
criminal proceedings. One of these was the cormricfior harassing his former
girlfriend to which | have referred: see [16].
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23.

24,

25.

The evidence submitted on behalf of the claimans warved five months after
permission was granted. It mainly concerns whaavehreferred to (see [4]) as “the
proportionality issue”: the impact on the claimahhaving leave granted for only six
months at a time and having to reapply for extersio

| have referred (see [16]) to the claimant’s empient until February 2009. Since
then he has not been able to find a job. He sf{atatkement paragraphs 9-14) that he
has made many applications and has been intervieswvednumber of jobs, including
at Boots, a pork factory, John Lewis, and Next.ddgs he was not offered the jobs
when those interviewing him became aware of hitusteeither because he did not
have original documents or because they considastbave was too uncertain and
for too short a period. He also refers to diffi@stin opening a bank account and
obtaining a credit or debit card, and the consetilegifects of this. He states he is
unable to set up a direct debit which means heatamake a contract for a mobile
telephone, or set up internet services at home.edew he also states (statement
paragraph 15) that he had a bank account which elased because of an
unauthorised overdraft. He has also had difficuttyregistering with a GP and is
unable to travel to see family members outsidelthi#éed Kingdom because his six-
month period of leave will lapse if he leaves toerdry and because of his financial
situation as a result of the difficulty he has iradetting work.

| have referred (see [18]) to the defendant’s retjtie the claimant’s solicitors in

November 2008 that they provide photographs of famrhis status documents. The
solicitors’ first response to this request was twonths later on 29 January 2009
when they wrote asking where the photographs shbeldsent. The UK Border

Agency replied on 28 February providing an addressvever, the photographs were
only provided on 26 November 2009, nine monthsrlaeven months after these
proceedings were launched, and twelve months #feerequest. Mr Lilley-Tams

accepted (statement paragraphs 1 and 4) thatitneefeo act on the November 2008
request was an error. He also said he had not fdedlathe photographs when he
received the address because he was “distractéigeb$ecretary of State’s assertion
in his letter that the claimant could appeal”’ te thribunal and because of “some
confusion” as to “whether it would be appropriate Ie€gitimise the Secretary of

State’s decision” to grant only six month’s leayeftwrwarding the photographs.

The Legidation and Regulatory Provisions

26.

Council Directive 2004/83/EC of 29 April 2004 (“tH&irective”), which has direct
effect, sets minimum standards for the qualificatmd status of third party nationals
or stateless persons as refugees or as personsothbovise need international
protection. It refers to the protection of thoseovare not refugees but who otherwise
need it as “subsidiary protection”. The Directivaliged member states to bring into
force laws implementing it by 9 October 2006. Thargges to the Immigration Rules
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27.

28.

29.

HC 395 to do this are set out in paragraphs 332C388D. There is further guidance
as to the position in the Home Office’s Asylum Byglinstructions on Humanitarian
Protection, which set out the government’s polisyt@the circumstances in which it
would be appropriate to grant humanitarian protecéind various procedural matters.

Article 3 of the Directive enables member statesirtboduce or retain more
favourable standards for determining who qualiBssa refugee or a person eligible
for “subsidiary” (i.e. “humanitarian”) protectionngofar as those standards are
compatible with the Directive.

Article 5 provides that a well-founded fear of lpipersecuted or a real risk of
suffering serious harm may be based on events wiaeh taken place since a person
left the country of origin.

The introduction to the Home Office’s Asylum Politystructions states that it is
important that claims should be considered for wasyfirst, then for humanitarian
protection, and finally for discretionary leave.

Asylum and refugee status:

30.

31.

Article 2(d) of the Directive defines “refugee stsit as “the recognition by a member
state of a third party national or a stateless greras a refugee”. It is stated in
paragraph 14 of the preamble to the Directive ‘ttit recognition of refugee status is
a declaratory act”.

Paragraph 334 of the Immigration Rules provides:

“An asylum applicant will be granted asylum in thaited Kingdom if the
Secretary of State is satisfied that:

(ii) he is a refugee...

(iii) there are no reasonable grounds for regardiimg as a danger to the
security of the United Kingdom;

(iv) he does not, having been convicted by a flndgment of a particularly
serious crime,... constitute danger to the commurafy the United
Kingdom...”
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“Subsidiary” or “humanitarian” protection:

32. The Directive makes provision for “subsidiary piiten”. The Immigration Rules,
reflecting the language of paragraph 9 of the pl#danto the Directive, refer to
“subsidiary protection” as “humanitarian protectiofhe Home Office’s Asylum
Policy Instructions on Humanitarian Protection seist the policy as to the
circumstances in which it would be appropriate tang humanitarian protection. The
introduction states:

“[Wlhere an asylum applicant does not qualify fafugee status, the
caseworker should always consider whether theyifgufdr a grant of

humanitarian protection and, if not, consideratgiould be given as to
whether they qualify for discretionary leave”.

It also states:

“...where an individual claims that although they areéed of international
protection they are not seeking asylanmd the reasons given clearly do not
engage our obligations under the Refugee Conventidhen this should be
accepted as a standalone claim for Humanitariate&son.”

33.  The section of the Policy Instructions dealing wighanting or refusing humanitarian
protection” states:

“An asylum claim will always be deemed to be amldbr Humanitarian
Protection. Therefore where it is decided that pplieant does not qualify
for Humanitarian Protection the [reasons for refflester], as well as setting
out why the asylum claim has been refused, shotddigle reasons why
humanitarian protection is being refused.

Where we are refusing humanitarian protection banting discretionary
leave, the reasons for refusing to grant humaaitapirotection should still
be addressed in the letter.”

34. The relevant provisions of the preamble to the @ive concerning this category of
protection are:

“(9) [Third country nationals or stateless persomgjo are allowed to
remain in the territories of the member statesréamsons not due to a need
for international protection but on a discretionbasis on compassionate or
humanitarian grounds, fall outside the scope & firective.



Judgment Approved by the court for handing down. Boroumand v SSHD

(24) Minimum standards for the definition and canteof subsidiary
protection status should also be laid down. Sulsidprotection should be
complementary and additional to the refugee pratecénshrined in the
Geneva Convention.

(25) It is necessary to introduce criteria on thsid of which applicants for
international protection are to be recognised agib& for subsidiary
protection. Those criteria should be drawn frormeinational obligations
under human rights instruments and practices egisti member states.”

35.  Atrticle 2 of the Directive providesiter alia:

“(e) ‘Person eligible for subsidiary protection’ ares a third party national
or stateless person who does not qualify as a eefbgt in respect of whom
substantial grounds have been shown for believingt tthe person
concerned, if returned to his or her country ofjiori or in the case of a
stateless person, to his or her country of formahithal residence, would
face a real risk of suffering serious harm as aefiin Article 15, and to
whom Article 17(1) and (2) do not apply, and is lea or, owing to such
risk, unwilling to avail himself or herself of thpgotection of that country....

(f) ‘Subsidiary protection status’ means the redtigm by a member state of
a third country national or a stateless person gsemson eligible for
subsidiary protection.”

36. By Article 15 of the Directive “serious harm” cos@ of, the death penalty or
execution, torture, or inhuman or degrading treatnoe punishment, or a serious and
individual threat to a civilian’s life or person logason of indiscriminate violence in
situations of armed conflict.

37. Chapter VII of the Directive deals with the contaftinternational protection. By
Article 24, member states shall issue to refugeessmlents permit which must be
valid for at least 3 years absent compelling reasdmational security or public order
and subject to the power of revocation in Articl€2) and (3). By Article 24(2) states
are required to issue the beneficiaries of suhsigieotection status a residents permit
which must be valid for at least 1 year and rendsyadbosent compelling reasons of
national security or public order.

38. The Home Office’s Asylum Policy Instructions on Hanitarian Protection state that
“a grant of five years’ leave will be a sufficiegtant of leave for those granted
humanitarian protection save in the most exceptioineumstances”, for example the
situation of a vulnerable person with special ned@ti® Home Office’s policy is that
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39.

40.

41.

those granted leave to remain on humanitarian giiote grounds on or after 30
August 2005 will normally be granted five yearsviean the first instance. This is
more generous than the one year’s leave requirddebirective and the three years
leave under the Home Office’s previous policy.

The qualifications for humanitarian protection dealt with in Paragraph 339C of the
Immigration Rules. Paragraph 339C provides:

“A person will be granted humanitarian protectiarthie United Kingdom if
the Secretary of State is satisfied that:

(ii) he does not qualify as a refugee...

(iii) substantial grounds have been shown for bélig that the person
concerned, if he returned to the country of retuwvauld face a real risk of
suffering harm and is unable, or owing to such,rigkwilling to avail
himself of the protection of that country; and

(iv) he is not excluded from a grant of humanitanotection.

Serious harm consists of:

(i) the death penalty or execution...”

The Policy Instructions provide that:

“[Wlhere there are substantial grounds for beligvithat a person, if
returned, would face a real risk of the death pggnbéing imposed and
carried out they will qualify for Humanitarian Pection, subject to the
section below on Exclusion Criteria.”

Both the Directive and the Rules provide that d¢erteategories of person are
excluded from “subsidiary” or “humanitarian” protien. Article 17 of the Directive
provides:

“1. A third party national or stateless personxsleded from being eligible
for subsidiary protection where there are seriemsons for considering
that:

(a) he or she has committed a crime against peae&y crime, or a crime
against humanity as defined in the internationatrirments drawn up to
make provision in respect of such crimes;
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42.

43.

(b) he or she has committed a serious crime;

(c) he or she has been guilty of acts contranhéogurposes and principles
of the United Nations as to set out in the preanalplé Articles 1 and 2 of
the Charter of the United Nations;

(d) he or she constitutes a danger to the communitg the security of the
Member State in which he or she is present.

3. Member states may exclude a third countryonat or a stateless
person from being eligible for subsidiary protentid he or she prior to his
or her admission to the member state has committedor more crimes,
outside the scope of paragraph 1, which would baispable by
imprisonment, had they been committed in the merstage concerned, and
if he or she left his or her country of origin dglen order to avoid sanctions
resulting from these crimes.”

Paragraph 339D of the Immigration Rules substadyntiallows the wording of Article
17. It provides:

“A person is excluded from a grant of humanitariprotection under
paragraph 339C(iv) where the Secretary of Stagatisfied that:

(i) there are serious reasons for considering hiegats committed a crime
against peace, a war crime, a crime against huyamitany other serious
crime or instigated or otherwise participated intsarimes;

(ii) there are serious reasons for considering lieas guilty of acts contrary
to the purposes and principles of the United Nation has committed,
prepared or instigated such acts or encourageadoiced others to commit,
prepare or instigate such acts;

(iii) there are serious reasons for considering kieaconstitutes a danger to
the community or to the security of the United Kdogn; and

(iv) prior to his admission to the United Kingdohetperson committed a
crime outside the scope of (i) and (i) that wollé punishable by
imprisonment were it committed in the United Kingdand the person left
his country of origin solely in order to avoid stans resulting from the
crime.”

In R(C) v Secretary of State for the Home Departn2d®8] EWHC 2448 (Admin)
at [26] it was held that, notwithstanding the wdahd” in sub-paragraph (iii), the
categories in paragraph 339D are not cumulativaireopents so that the word “and”
should be read as “or”. The Policy Instructiondestinat a “serious crime” for the
purpose of the exclusion criteria in this paragrapthe Rules is:

“One for which a custodial sentence of at leasibhths has been imposed
in the United Kingdom; or
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A crime considered serious enough to exclude thsopefrom being a
refugee in accordance with Article 1F(b) of the @Gamtion...; of

Conviction for an offence listed in an order madeler section 72 of the
Nationality, Immigration and Asylum Act 2002... padlarly serious
crimes.”

44.  Paragraphs 339F and 339G of the Immigration Rulasenprovision for refusal and
revocation of humanitarian protection:

“339F Where the criteria set out in paragraph 339C tsmet humanitarian
protection will be refused.

339G A person’s humanitarian protection granted undemagraph 339C
will be revoked or not renewed if the SecretaryStdite is satisfied that at
least one of the following applies:

(i) the circumstances which led to the grant of haitarian protection have
ceased to exist or have changed to such a degaesubh protection is no
longer required ...

[Sub-paragraphs (ii) — (vi) of paragraph 339G emgothe revocation or

non-renewal of the grant of humanitarian protectima person who should
have been or is excluded from it because of theoresaset out in paragraph
339D.]

In applying (i) the Secretary of State should hasgard to whether the
change of circumstances is of such a significant mon-temporary nature
that the person no longer faces a real risk obasrharm...”

Appeals to the Tribunal

45.  Section 82(1) of the Nationality Immigration andyAsn Act 2002 (“the 2002 Act”)
as amended provides that “where an immigrationst@tiis made in respect of a
person he may appeal to the tribunal’. By secti@2gj) a decision to make a
deportation order under section 5 of the Immigrathct 1971 is an “immigration
decision within section 82(1)". Section 82(2) daows provide that a decision that a
person is not entitled to humanitarian protect®mm “immigration decision” within
section 82(1).
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46. By section 85 of the 2002 Act:

“(1) An appeal under section 82(1) against a decishall be treated by
[the Tribunal] as including an appeal against aegiglon in respect of
which the appellant has a right of appeal undetice82(1).

(2) If an appellant under section 82(1) makstatement under section 120, [the Tribunal]
shall consider any matter raised in the stateméithwconstitutes a ground of appeal of a
kind listed in section 84(1) against the decisippealed against.

(3) Subsection (2) applies to a statement niader section 120 whether the statement was
made before or after the appeal was commenced.

(4) On an appeal under section 82(1), 83(B3#(2) against a decision the Tribunal may
consider evidence about any matter which it thieksvant to the substance of the decision,
including evidence which concerns a matter arisiftgr the date of the decision...”

47.  Section 86 provides:

“(1) This section applies on an appeal undeti@e82(1), 83 or 83A.
(2) The Tribunal must determine—

(@) any matter raised as a ground of appeattfveln or not by virtue of section 85(1)),
and

(b) any matter which section 85 requires it@asider.

(3) The Tribunal must allow the appeal in sodafit] thinks that —

(@) a decision against which the appeal is brbogls treated as being
brought was not in accordance with the law (inatgdimmigration
Rules), or

(b) a discretion exercised in making a decisamainst which the
appeal is brought or is treated as being brouglbtulghhave been
exercised differently.”

48. Where a person is exercising a right of appealrsga decision to curtail or revoke
leave, section 3D of the Immigration Act 1971 exiemhe leave to prevent a person
becoming an over-stayer while exercising a rightappeal against the decision to
curtail or revoke leave.

Discussion

(1) Exclusion from humanitarian protection
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Mr Southey’s primary submission was that, havingethto take the point that the
claimant is excluded from humanitarian protecti@fiobe the Tribunal, the Secretary
of State cannot do so at a later time. His argumaststructured as follows.

The first stage is that because claimant’s caseisrappeal against the decision to
deport him relied on Articles 1 and 3 of the ECHiRe appeal implicitly involved a
claim for humanitarian protection. Mr Southey rdlien the observation of the Court
of Appeal inQD (Iraq) v Secretary of Std2009] EWCA Civ 620 at [20] that Article
15(a) and (b) reflect the provisions containedhie $ixth and thirteenth protocols to
the ECHR and Article 3. He submitted (skeleton argnot 3.19) that “as a
consequence a claim for humanitarian protectionimglicit in any claim for
protection under Articles 1 or 3”. Mr Southey alsdied on the statement in the
Home Office Policy Instructions (see [32]) that @asrkers considering an asylum
claim who conclude that a person does not quatifyréfugee status are required to
consider humanitarian protection and that, wherpeeon claims “international
protection” but does not claim refugee status, thatm should be accepted as a claim
for humanitarian protection. He submitted that asoasequence of this it is clear
from the policy that any claim for protection undeticles 1 or 3 will be treated as a
claim for humanitarian protection unless the apltds granted refugee status before
the application is determined. He pointed to themiddOffice’s position at the first
appeal, that the claimant was not entitled to hutaaan protection, and the
submissions made on the basis of that position, smid that would have been
irrelevant if the Tribunal was not determining whst the claimant was entitled to
humanitarian protection when it determined his appgainst the decision to deport
him to Iran.

The second stage of Mr Southey’s case concernsahsequences of regarding the
claimant’s case before the Tribunal in the appegalrest the deportation decision as
implicitly involving a claim for humanitarian pratéon. He submitted that the
Secretary of State and the Tribunal had to dedd this implicit claim. Neither did. In
the reconsideration hearing the Secretary of Stiakeot argue, and the Tribunal did
not decide, that the claimant was excluded from dmitarian protection. It followed
that the Secretary of State was not subsequentlileento conclude that he was
excluded.

Mr Southey submitted that, in the light of the awities, it was incumbent on the
Secretary of State to bring forward her entire caben faced by the claimant’s
appeal to the Tribunal. He relied & (Boafo) v Secretary of State for the Home
Department[2002] EWCA Civ 44, 1 WLR 1919Secretary of State for the Home
Department v TB (Jamaicg2008] EWCA Civ 221, [2009] INLR 221, and (E) v
Secretary of State for the Home Departm{@d08] EWHC 2446 (Admin). This was,
he submitted, equivalent to the requirement of“tdree-stop” procedure that requires
an appellant to raise all available grounds of appethe same time. That procedure
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was recently considered &S (Afghanistan) andV (Sri Lanka) v Secretary of State
for the Home Departmef2009] EWCA Civ 1076 where a majority of the Coaoft
Appeal gave effect to its aim of requiring appeitato bring forward their entire case
and thus to prevent successive applications. lidenshis case at [81] —[83] below.
Mr Southey argued that the case for requiring ther&ary of State to bring forward
his entire case was stronger given the inequalitgsources between the Secretary of
State and the average appellant in the Tribunakeftared to the observations@H
(Afghanistan) v Secretary of State for the Homedbtepent[2005] EWCA Civ 1603,
[2006] INLR 108, at [17], although those observasiovere made in a different
context.

Mr Southey relied on the observations in thesesHsa, if the Secretary of State is
not required to bring forward her entire case at Tmibunal, the appellant will be
deprived of the Tribunal’'s decision on the merifshis case and relegated to the
remedy of judicial review which is less advantaggom particular in relation to
guestions of fact. He submitted that, where, athis claimant’'s case, whether the
claimant is excluded from humanitarian protectisrhe central issue, avoiding a full
fact based review may not comply with the rightato effective remedy afforded by
Article 47 of EU’s Charter of Fundamental Rightglanay also violate common law
principles as to access to the court: ReeLord Chancellor, ex p. Withajh998] QB
575, 585D.

Mr Southey submitted that in this case the claimaa$ deprived of a real benefit.
Despite the legality of the Secretary of State'siglen dated 23 October 2009 that he
was excluded from humanitarian protection, in tase it would have been open to
the Tribunal to come to a different conclusion. sThias because the conviction for
malicious wounding was not as serious as a crinsnagpeace and the other crimes
referred to in Article 17(1)(a) and (c) of the utee and paragraphs 339D(i) and (ii)
of the Immigration Rules, or the crimes committgdpersons who, by Article 1F(a)
of the Refugee Convention, are excluded from theefies of that Convention. Mr
Southey’s reasoning is effectively that theisdem generisule applies to the sub-
categories in Article 17(1) of the Directive.

As for the conviction for murder, what is needed drclude a person from
humanitarian protection are “serious reasons” torsadering that person to be guilty
of the offence. Mr Southey submitted that, sincel@wce obtained by torture is not
admissible in EnglandA(v Secretary of State for the Home Departnfi2zd06] 2 AC
221), it was open to the Tribunal to conclude thatre were not serious reasons for
concluding that the claimant committed murder.

| reject the first of these submissions. Article(dFof the Refugee Convention
permits those guilty of serious non-political crento be excluded from refugee
status. Professor HathawayRights of Refugees under International Lawludes
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“wounding” in the list of crimes which are normallyderstood to fall within Article
1F(b)’s concept of “serious” criminality.

The language of Article 17 and paragraph 339D &ed provision that a person “is
excluded” from eligibility for “subsidiary” and “hmanitarian” protection if there are
serious reasons for considering it falls within afig¢he specified categories appears
to be mandatory. In view of this, whatever theusaif the conviction for murder in
view of the allegation of torture, in the light tife length of the sentence for the
malicious wounding and what the sentencing judge, $ado not consider it would
have been open to the Tribunal to conclude thatlkhlienant was not excluded from
humanitarian protection.

Furthermore, | do not consider that the fact that ¢laimant’'s remedy is by way of
judicial review, in the circumstances of this cadeprives him access to an effective
remedy. Mr Southey accepted that Article 6 of tliEHR does not apply directly but
relied on Article 47 of the Charter. The underlyfiagts in this case are not in dispute.
The only issue is whether the indisputable conerdifor malicious wounding and
murder qualify as “serious crimes” within the Ditige and, in respect of the murder,
whether, if the confession was obtained by torttliat means there are no “serious
reasons” for considering that the claimant wastguwit the offence. Both are issues of
law and policy which a court exercising the judidieview jurisdiction is able to
assess fully and, if necessary, require the SegrefaState to reconsider the matter.
Even where Article 6 applies directly, the decisioh the Strasbourg Court in
Crompton v United Kingdora7 October 2009 shows that in a case such asithesge
the underlying facts are not in dispute and a rewig court is able to assess and
determine the issues fully, judicial review will begarded as offering an effective
remedy. Moreover, the position of the Luxemboungsprudence is that there will be
compliance with the requirements of the right teeffective remedy if an EU national
has access to the same remedies as those avaitabiest acts of the administration
generally in the member state: see joined caseS/@56nd C-111/9R v Secretary
of State for the Home Department, ex p. ShingathRadiom[1997] ECR 1-3343 at
[31].

My conclusions on these matters do not affect MutBey’s other submissions. There
are two essential foundations to those other sudams. The first that is a claim for
humanitarian protection is implicit in any claimr fprotection under Articles 1 or 3
(skeleton argument paragraph 3.19) including onelem@ an appeal against a
“minded to deport” decision. The second is that @la¢horities on which he relies
preclude the Secretary of State from now assethiagthe claimant is excluded from
humanitarian protection.

As to the first of these foundations, the Directimad the provisions of the
Immigration Rules implementing it contemplate thaperson may fall into one of
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three categories. He may be a refugee: Article a(d) paragraph 334. Alternatively,
while not a refugee, he may be entitled to subsid@ humanitarian protection:
Articles 2(e) and 15, and paragraph 339C. Thiréyen if not a refugee and not
entitled to subsidiary or humanitarian protecti@tduse he has committed a serious
crime (Article 17 and paragraph 17), he may notshbject to removal from the
United Kingdom because he would face a real risksuffering serious harm if
returned to his country of origin.

The consequence of these three categories is tatision that removal would be
unlawful does not implicitly involve determiningtoawhich category a person falls
while he is within the United Kingdom. Neither ti@rective nor the Strasbourg
jurisprudence requires any particular status togtented to a non-refugee whose
removal from the United Kingdom is prevented by theited Kingdom’s human
rights obligations. The only immediate obligation the United Kingdom is not to
remove that person. While, as Mr Southey submifskeleton argument paragraph
3.2.1.2), a decision to make a deportation ordeuldvplainly not be in accordance
with the law if the claimant was entitled to huntanan protection, it does not follow
that as a consequence the Tribunal was requiretktiermine whether the claimant
was entitled to humanitarian protection. The decighat a deportation order could
not lawfully be made does not require a decisiotoabe category of nhon-removable
person into which the claimant falls.

| do not consider that the decision@D (Iraq)’s case can bear the weight that Mr
Southey places on it. The Court of Appeal stated Articles 15(a) and (b) of the
Directive reflected the provisions of the Sixth artdrteenth Protocols of the ECHR
and Article 3. Article 15 is in Chapter 5, headeda(fication for Subsidiary
Protection, and is concerned with the definition“sdrious harm”. While affording
humanitarian protection to a person who risks fgacsuch harm if returned will
safeguard that person’s rights under Articles 1 &ntldoes not follow that any claim
for protection under those provisions constitutesaam for humanitarian protection.
It is possible for a person to be protected withwating that status by not returning
him to a state in which he risks treatment that ldadiolate his rights under those
provisions.

It is, moreover, important to consider the partcilackground in this case. After the
refusal of the claimant’s application for asylundahe dismissal of his appeal, he did
not seek a further appeal or apply for leave toaianon the basis of any other claim
for protection. The Home Office’s Asylum Policy tnsctions treat humanitarian
protection as a fall back where a claim is madeaf@rotection status. The decision
made on 9 October 2006 to deport the claimant vaasmejection of any claim by
him for protection but a decision that his depaotatrom the United Kingdom would
be conducive to the public good. A decision to makkportation order is, by section
82(2)(j) of the 2002 Act an “immigration decisiowithin section 82(1). The claimant
accepts that it is that decision which gave risa t@ght to appeal under section 82(1)
of the 2002 Act in this case.
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The claimant also did not explicitly seek humargtarprotection either as part of his
earlier claim or before either of the Tribunals gfhdealt with his appeal against the
decision to deport him. There was, as Mr Eicke gttbth (skeleton argument

paragraph 55), “at no stage any application fotgmtton under the ECHR (which the
Secretary of State rejected and against which ldienant appealed) into which an

application for leave to remain on the basis of anitarian protection could be

implied”. In any event the grant or refusal of hunitarian protection is not in itself an

“immigration decision” within section 82(2) of tH2002 Act which gives rise to a

right of appeal.

Mr Southey’'s submission involves accepting thatraugd of appeal against a

decision to deport taken some 18 months afteratheré of the claimant to apply for

any status following the rejection of his claim f@fugee status implicitly raises a
claim for humanitarian protection because of hisanee on the ECHR. In the

circumstances of this case, however, this woulthbesecond implicit claim. | do not

consider that, where an implicit claim of this sards made in the context of the
claimant’s earlier application which was rejectgtbbth the Secretary of State and an
Adjudicator, and where the claimant has made nthéurappeal either against the
refusal of refugee status or on the basis of amlenent to humanitarian protection,

and did not make any other claim, his appeal agaires decision to deport some
eighteen months later, raises a new implicit clmrhumanitarian protection.

| turn to the second essential foundation to MrtBeyis submissions. There are two
and possibly three strands in the decisions on hwhie relied. These are that the
Secretary of State is not allowed to: (a) ignoreulng without appealing (seR
(Boafo)[2002] 1 WLR 1919 at [25-[26]R v Secretary of State, ex p. Merf2000]
INLR 511, at 218 an&ecretary of State for the Home Department v Théiea),
[2009] INLR 221 at [30], [31]); (b) act inconsistgnwith the Tribunal decisionT(B
(Jamaica)at [36]); and (c) take a point which has not besen before the Tribunal
or referred to by itTB (Jamaicapt [28], [30], and [32]).

In TB (Jamaica)'scase,after the Secretary of State indicated that shended to
deport TB, he claimed asylum and maintained thaworel would breach his human
rights. The Secretary of State refused his clairar Fefusal did not state that if
otherwise qualified by Article 33(1) of the Refug€envention, he was excluded by
Article 33(2). Article 33(1) prohibits a state froexpelling or returning a refugee to
territories when his life or freedom would be theseed on a Convention ground.
Article 33(2) provides that the benefit of ArticB3(1) may not be claimed by a
refugee “whom there are reasonable grounds fordegpas a danger to the security
of the country in which he is, or who, having be&envicted by a final judgment of a
particularly serious crime, constitutes a dangehéocommunity of that country”.
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The Tribunal allowed TB’s appeal. Its decision tlemgitied him to remain in the UK
as a refugee. The Secretary of State later tookdia that TB was excluded from
the Convention by virtue of Article 33(2). StanlByrnton LJ, with whom Rix and
Thorpe LJJ agreed, held:

“the Secretary of State was bound by the decisfaheImmigration Judge
and that her subsequent action was unlawful ongtfoeind that it was
inconsistent with that decision”. (see [36])

He also stated ([31]) that the Immigration Judgéisling that TB’s criminal
conviction did not justify interfering with his Ade 8 rights was inconsistent with
him constituting a danger to the community.

The position inTB (Jamaiciaks case differs from that in the present case. When
Tribunal allows an appeal against a refusal to tgeeylum, it recognises that the
individual in question (here TB) is a refugee, d@hds entitled to refugee status and
the rights and benefits that flow from it (see IPmbke, paragraph 14 and Article 2(d)).
The preamble to the Directive states that the neitiog of refugee status “is a
declaratory act”. As the outcome of the appealietioee, constitutes the recognition
of a particular status, and, as the SecretaryakS$¢ bound by the ruling, save in an
appeal it is not open to her to raise any issuesarming the individual’'s exclusion
from that status later. In a case such as thisgkewy a decision by the Tribunal does
not, for the reasons | have given (see [60] — [@4d [63] — [65]) constitute the
recognition of a particular status. In the absewice positive determination as to the
category into which a person falls while he is withhe United Kingdom, the
Tribunal’s decision leaves open two alternativesgmbties.

| turn to the decision ikt’'s case [2008] EWHC 2446 (Admin). E was an Alevir&u
His claim for asylum was refused in December 1997 fsis appeal was dismissed by
an Adjudicator approximately 12 months later. Ais thias before October 2000 when
the Human Rights Act came into force, the humahtsigssues were not directly
considered by the Adjudicator. Leave to appeah® IAT was refused (sdbid at
[4]). In June 2005 E was convicted and sentenceti8tanonths imprisonment for
offences of threats to kill committed in Octobe020

On E’s release he was detained and, in Februarg, 289 applied to remain on the
basis that his removal would breach his human sigimder Articles 3 and 8 of the
ECHR: see [2008] EWHC 2446 (Admin) at [8]. The wolawas refused by the

Secretary of State but, in June 2006 an Immigralizige allowed E’s appeal on the
ground that he was credible and would be at risletifirned to Turkey: seidid at
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[10]. The Immigration Judge considered that E’'swection and imprisonment did not
deprive him of the protection of Article 3. In ldscision he stated:

“[T]here was of course no recommendation for degganh by the trial judge

but perhaps more importantly the issue was nevsedaby the respondent
in his letter of refusal... If the respondent hadt fislat the appellant’s

conviction was in any way relevant the matter stiohdve been raised
either before me or in the letter of refusal. Therpfact is that it was not.”

(See [2008] EWHC 2446 (Admin) at [35])

Neither E’s eligibility for humanitarian protectioror whether he was excluded from
the category by reason of his conviction were atergid by the Tribunal. He was not
offered any form of discretionary leave in the tigh the Tribunal’s decision until
after he instituted judicial review proceedings.that time he was given six months
discretionary leave and informed of the reasons tite Secretary of State did not
grant him humanitarian protection.

In E’'s case [2008] EWHC 2446 (Admin) at [36], HHJ Jarma@, @elying on the
decisions inBoafoand TB (Jamaica) held that, because no point in relation to E's
conviction was taken by the Secretary of Statdathearing before the Immigration
Judge and no application was made to seek recoasme the Secretary of State
acted unlawfully in subsequently denying E humaiata protection. He stated that
this was clear from the reasoning of the Court ppéal inTB (Jamaicak case.

The learned judge did not refer to the differeneéMeen a finding by the Tribunal
that a person has refugee status, as was therc@Be(Jamaica)'scase, and a finding
that a person who is not a refugee may not be rethoVhe decision in E’'s case
proceeds on the basis that the Secretary of Stdtea take the point that E was
excluded from humanitarian protection in the Triauand did not apply for the
Tribunal decision to be reconsidered.

It is instructive to compare the judgment in E’'seavith that irR (C) v Secretary of
State for the Home Departmef2008] EWHC 2488 (Admin), decided by HHJ
Jarman QC on the day after his decision in E’s.das€’s case the Secretary of State
had not relied upon exclusion from humanitariantgeton in the Tribunal. It
appears, however, that the Tribunal referred tackri33 of the Refugee Convention
(seeibid at [31]) and to humanitarian protection and that “th@m was rejected by
both the Adjudicator and the Tribunal”: siéd at [34]. InC’s case it was held that
the Secretary of State’s subsequent refusal tot ¢mamanitarian protection and five
years leave was not unlawful.
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The judge accepted Mr Grodzinski’'s submission onabieof the Secretary of State
(seeibid at [31]), that the case was to be distinguishedhfiidB (Jamaica)'scase
becaus&’s refugee claim had failed and the question “whagth of leave should be
given to the claimant as a result of a finding ttwateturn him to China would be a
breach of his Article 3 Convention rights” was “rast issue which was dealt with, or
could have been dealt wijtlby the Adjudicator or by the [Tribunal]” (emphssi
added). The judge also accepted the submissiorttieeg was nothing inconsistent
between the Tribunal decision and what the Segreth6tate had decided since the
Tribunal’s decision.

In both decisions the learned judge referred tsggss from Stanley Burnton LJ's
judgment inTB (Jamaica)’'scase which refer to inconsistency:kfs case he referred
to TB (Jamaica)at [31] and inC’s case tol'B (Jamaica)at [36]. In neither case did
the judge emphasise the inconsistency poinkE’éncase his focus appeared to be on
the fact that the humanitarian protection point hatlbeen taken by the Secretary of
State. InC’s case it appeared to be that the issue of humamitgiotection and
discretionary leave was referred to by the Adjutdicand the Tribunal. However, in
C’s case he accepted (see [34]) that the case was tisbeguished fromTB
(Jamaica)for the reasons advanced by Mr Grodzinski. Thossaes included the
absence of inconsistency and that the questiorhaf \ength of leave should be given
to the claimant was not one which could have besitdvith by the Adjudicator or
the Tribunal.

Mr Eicke submitted that the judge’s failure E's case to have regard to the
distinction between asylum appeals which if sudcéssn only lead to one form of
status and human rights appeals which, by defmititm not require the grant of any
particular status mean that | should not followtthizcision. Alternatively, he
submitted thatC’s case is indistinguishable in that the conviction floe serious
offence, the murder in Iran, was at the heart ef éppeal to the Tribunal in the
present case. With respect to the latter, &'srcase the claimant’s conviction in Iran
formed the basis of his claim to asylum and humghts protection but this case
differs from C’s case because humanitarian protection is not refdaen either of
the decisions of the Tribunal. In paragraph 27 haf teconsideration decision it is
stated (see [14] above) that the only questionaof fo be established was whether
there is a real risk of execution on return to Iran

So is the test whether the point was taken ornmedeto before the Tribunal or whether
the decisions are inconsistent? | consider thiatthe latter. Botle andC’s cases are
based on the decision ifB (Jamaica) and Stanley Burnton LJ’s judgment was
clearly based on inconsistency rather than notmnabuse of process or failure to
take a point. Moreover, although litis case HHJ Jarman QC referred to the fact that
the Tribunal had rejected humanitarian protectiba, accepted Mr Grodzinski's
submissions and the thrust of those submissionstieaabsence of inconsistency. It
is to be noted that iix’s case only limited submissions were made by couosel
behalf of the Secretary of State, who had initiddgen instructed only to seek an
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adjournment because the Secretary of State haddgyeeconsiddE’s asylum claim

in the light of the finding of the Tribunal. Thedge did not therefore have the benefit
of the full submissions as to the difference betwdee position in that case an@®
(Jamaica)’scase which he had @'’s case.

| do not consider that Mr Southey is assisted\By(Afghanistan) anNV (Sri Lanka)

v Secretary of State for the Home Departm@®09] EWCA Civ 1076. In those
cases, see Arden LJ at [11], “the appellants, lgabeen refused leave to remain in
the United Kingdom and served with a one-stop eotippealed against the decisions
made on their application for leave to remain, emdddition put forward grounds in
response to the one-stop notice served on themhwiece not related to the grounds
on which they had been refused leave to remain’naade a second application based
on the additional grounds. In both cases the Sagref State had sent the documents
regarding the second application to the Tribundddaonsidered as part of the appeal
against the refusal of the first application.

The Tribunals held they had no jurisdiction to adaesthe second application because
section 85(2) of the 2002 Act entitles it to comsidnly any matter “which constitutes
a ground of appeal of a kind listed in section 34fainst the decision appealed
against” and not matters relating to different grasion which leave to remain might
have been sought and granted. A majority of therCofi Appeal (Arden LJ
dissenting) held that the Tribunals had erred. Tthielynot consider that the notice
was restricted to matters relating to the origigedunds of the application in the
decision appealed against. Moore-Bick LJ state{B) that the statutory provisions
all pointed towards a procedural scheme in whiah dppellant is required to put
forward all his grounds for challenging the deaisagainst him for determination in
one set of proceedings and the Tribunal is plagedea corresponding duty to
consider them. Sullivan LJ stated (at [103]) th@atsi clear that the underlying
legislative policy is to prevent successive appioces which are likely to prolong the
period in which a person’s status is uncertain andetermined. He held that the
Tribunal had jurisdiction to consider all the adshial grounds which an appellant had
been required to state on pain of being preventad basing any further appeal upon
them ([110]).

AS (Afghanistan) antllV (Sri Lanka)concern bringing all an appellant’s “grounds”
for remaining in the UK to be considered at onebdinal hearing and the statutory
provisions governing appeals. In the present dasedncern is not with a “ground”
for remaining in the United Kingdom, it is with thature of the discretionary leave to
be given. MoreoverAS (Afghanistan) an®lV (Sri Lanka)dealt with grounds for
remaining explicitly raised by the appellants inogh cases in their second
applications. In the present case the ground raredy Mr Southey is said only to
arise by implication from the claimant’s claim the cannot be removed because to
do so would put the UK in breach of the ECHR, Aeticl and 3. Additionally, those
cases were concerned with appeals pursuant tmse®?i(2) of the 2002 Act and a
further application the refusal of which would hay&en rise to a right of appeal.
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But, as | have observed, the grant or refusal ofidnitarian protection is not in itself
an “immigration decision” under section 82(2) oattAct which gives rise to a right
of appeal.

Before leaving this part of the case, | note thatl@ January Mr Southey drew my
attention to the judgment given on 14 January 200 Mr Robin Purchas QC iR
(Jenner) v Secretary of State for the Home Departfi2®10] All ER (D) 82. There is
as yet no approved transcript of the judgment buSkuthey provided a copy of the
LexisNexis summary. | invited the parties to maldbraissions on the implications, if
any, of this decision for the present case. | hawmecluded that, in the light of the
LexisNexis summary and the submissions | receivech iMr Southey and Mr Eicke,
the decision is not of assistance. The questidhigncase is whether a Tribunal which
decides that a person’s removal would put the dnkéengdom in breach of its
obligations under the ECHR but which does not exp}i consider the question of
exclusion from or entitlement to humanitarian petitth implicitly decides that the
person is entitled to such protection or whether Secretary of State is otherwise
precluded from deciding to exclude the person fitbat category. But iddenner’s
case the Tribunal explicitly decided that Jenners wamtitled to humanitarian
protection.

(2) The “proportionality” issue

84.

85.

The Secretary of State does not accept that theypof only granting six months
leave to remain necessarily constitutes an intemfeg with the right to private life
under Article 8. However, like HHJ Jarman QCRNC) v Secretary of State for the
Home Departmeni2008] EWHC 2488 (Admin) at [39] | am prepared txapt that
the cumulative effect of the restrictions on a parwith six months leave do affect
the claimant’s private life. The question is whettiee operation of the system and the
delay in determining applications to extend theséemean that the policy operates in
a disproportionate manner either in general ohendircumstances of this case.

In principle, if the Secretary of State is entitledt to give a person humanitarian
protection because that person has committed ausedrime it is neither irrational
nor disproportionate to limit the normal periodleave. Mr Southey accepted for the
purpose of this case that there is nothing incoibleatvith Article 8 in granting leave
for periods of six months provided, however, thapleations are determined
promptly. That is clearly correct. As HHJ Jarman &ted inC’s case:

“... where, as here, the claimant has committed whatindoubtedly a
serious offence, has been the subject of depantatiml the only reason he
has not been deported is the very commission of tifence, it is
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proportionate to adopt and implement a policy ofrg discretionary leave
to remain for periods of six months in order toieew not only the
claimant’s conditions but also the conditions ire thountry to which
deportation might be sought.” (at [39])

Mr Southey submitted that a six month period of/éees not necessary to enable the
defendant to review the conditions in the countrywthich deportation might be
sought so that a person can be removed promptiyeifsituation changes because
section 3(3) of the Immigration Act 1971 in effgurmits the Secretary of State to
revoke a person’s limited leave to remain and pagg 339G of the Immigration
Rules provides for the revocation of humanitariavigrtion. He stated that it should
be possible to maintain records of cases such ascldamant’s that would be
potentially affected by a change in the human gdituation in a particular country.
Their immigration status could then be revokeddre were such a change. In a case
in which there is stronger evidence of real diffies caused by the period for which
leave is granted this may be a factor that a cassessing proportionality will take
into account. However, in the light of the evidehefore me, this is simply not such
a case.

There is insufficient evidence before me to askessthe policy operates in general,
and there is a conflict between the evidence subditn behalf of the claimant and
that submitted on behalf of the Secretary of Stale. Welsh referred to new
arrangements put in place since 2008 for dealirily applications and the mechanism
for employers to check the status and entitleménibhase without papers. As to the
former, his evidence is that under the new arramgsnapplications for extensions of
discretionary leave in a case like the claimantisutd be dealt with within two to
three months of the Secretary of State acceptiagalperson cannot be deported. As
to the latter, he annexed Mr Forshaw’s statemehtsoMr Forshaw stated that in the
two and a half years the United Kingdom Border Agesm Employer Checking
Service has been available some 7,500 employers bhsed it and the Agency has
undertaken 53,096 verifications for those emplay@ithough the large number of
requests initially led to delays, according to Mordhaw most requests are now
processed and communicated to the employer wiikienWworking days. Mr Lilley-
Tams’ evidence including the emails from solicit@isd others representing those
with limited discretionary leave shows a varietypefiods for handling the cases. The
time taken to process a case ranges from undee tm@nths to very significant
periods although some of the longer periods preti@elaimant’s application.

| turn to the claimant’s circumstances. He appliedan extension of leave on 17
November 2007, only a few days before the expiryhisf previous leave on 24
November. In these circumstances it was almostitaigle that the extension would
not be granted before the expiry of the previoasde But it took a year to deal with
his application. The Secretary of State is unablealy why such a delay took place.
Mr Welsh suggests (see statement paragraph 8it théght have been because at the
time there was no dedicated team to deal with theke successfully appealed
against decisions to deport them and because tgriwas given within the United
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Kingdom Border Agency to removals. | have refertedis evidence that under the
new arrangements applications should be dealtwiithin two to three months of the
Secretary of State accepting that a person camndéported.

While the position in respect of the applicationnist satisfactory, the claimant’s
application was dealt with on 17 November 2008 taise proceedings were not
started until 2 April 2009. This was almost five mttos later and well outside the
three month period. No explanation was given fa tlelay in the documentation
submitted with the application for permission, @g$ because the claimant and his
advisers were focussing on the “exclusion from hoitagan protection issue”.
Moreover, the difficulties to which the claimanfears in the statement he filed some
seven months later do not relate to the periodhichvhe was awaiting the outcome
of his November 2007 application. He was in emplegimbetween May 2007 and
November 2008 and had not lost his bank accourt. difficulties appear to have
arisen after February 2009. Insofar as they arbwmatime because he was unable to
provide status papers, it is not open to him to mglam that the absence of status
papers has caused him practical difficulties. Higresentatives failed to provide the
requested photographs for some nine months afieg lggven the address to which
they were to be sent and some twelve months dfeerdquest: see [25] above. | do
not consider that the other matters relied on e dlaimant suffice to show that
granting leave for six months has operated disptapwtely in his case.

As to the claimant’s difficulties with employmetig obtained employment very soon
after the initial grant of six months discretiondeave and lost his job in February
2009 because of his criminal conviction. Notwitimsli;ag the undoubted difficulties

encountered by him since February 2009, the evaénthat by then the defendant
had a mechanism in place for employers to checlstideis and entitlement of those
without papers which has been used by a large nuofoemployers. The evidence
submitted by the claimant did not say whether tmepleyers had used the
mechanism, and there is no evidence from any ottttmepanies which interviewed

him to the effect that that they would only emptbgse with original documents or
that a six months period of leave was too shorttanduncertain. Moreover, despite
his status, as | have noted, he was in employmetmiden May 2007 and November
2008.

As to the difficulties in opening a bank accouht tlaimant was able to open a bank
account when he had less status than he does rf@awvba@nk account was closed by
the bank because of his unauthorised overdraft{Z8e The claimant has provided
no support for his statement that his difficultretate to his status rather than to his
banking history. Similarly, in relation to his colamt that he cannot travel. Mr
Southey submitted that the claimant has not madspahcation because he does not
meet the criteria of the exceptional circumstartbes will lead the Secretary of State
to permit a person with six months leave to traal@ioad. The submission made on
his behalf that his position has created a disptapuate interference with his private
life in this respect is, however, significantly vkeaed by his failure to apply, making
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a case for travel and to seeing what the SecrefaBtate’s response is. It is, in any
event, not clear whether his inability to travek@ely the result of his status. In his
statement he also refers to his financial posiiera bar. Finally, in relation to this,
although the claimant states that he would lik&rawel to Turkey to meet his family

from Iran, he gives no explanation as to why memiloérhis family cannot travel to

the UK to see him.

In the circumstances of this case, and in the lagghthe evidence before me, | reject
the submission that the effect of the time takend&termine the claimant’s
applications for extensions to his discretionargvie constitute a disproportionate
interference with his private life.

This application is dismissed.



