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STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicants Protection (Class XA)
visas under s.65 of thdigration Act 1958the Act).

The applicants, who claim to be citizens of Malaysirrived in Australia on [date
deleted under s.431(2) of thMagration Act 1958&as this information may identify the
applicant] August 2010 and applied to the Departroéimmigration and Citizenship
for Protection (Class XA) visas [in] November 20I0e delegate decided to refuse to
grant the visas [in] December 2010 and notifiedapglicants of the decision and their
review rights by letter dated [December] 2010.

The delegate refused the visa application on teeshhathe applicants are not persons
to whom Australia has protection obligations unitier Refugees Convention.

The applicants applied to the Tribunal [in] Janu2®y 1 for review of the delegate’s
decisions.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tqgplicants have made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausi&lb whom the Minister is satisfied
Australia has protection obligations under the 1@5hvention Relating to the Status
of Refugees as amended by the 1967 Protocol Reglatithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is a member of the same family usiaanon-citizen (i) to whom
Australia has protection obligations under the Gorion and (i) who holds a
protection visa. Section 5(1) of the Act provideattone person is a ‘member of the
same family unit’ as another if either is a memtiethe family unit of the other or each
is a member of the family unit of a third persoacttn 5(1) also provides that
‘member of the family unit’ of a person has the mag given by the Migration
Regulations 1994 for the purposes of the definition

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.



Definition of ‘refugee’

10.

11.

12.

13.

14.

15.

16.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definektticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents
S152/20032004) 222 CLR 1 andpplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dahiagatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court haslaxed that persecution may be
directed against a person as an individual orrasmber of a group. The persecution
must have an official quality, in the sense that afficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliapay be enough that the
government has failed or is unable to protect q@ieant from persecution

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need not
be one of enmity, malignity or other antipathy toslsathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test \sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.



17.

18.

19.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-
founded” fear. This adds an objective requiremertihé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country
of former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ae made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

20.

21.

The Tribunal has before it the Department’s filatiag to the applicant§.he Tribunal
also has had regard to the material referred thdrdelegate's decision, and other
material available to it from a range of sources.

The applicants were represented in relation togheew by their registered migration
agent.

The primary application

22.

23.

24,

25.

26.

The application for a protection visa is made i tiames of each of the named
applicants, both of whom have submitted their oVamts to be a refugee.

The applicant husband states in his visa applicatiat he was born on [date deleted:
s.431(2)] in [Town 1], [State 2] in Malaysia andtlinis parents are resident in
Malaysia. He states that he has been a citizéfatdysia since birth, that he speaks
and reads English and Chinese and that his religidran Dao. He does not state his
ethnicity in his visa application.

The applicant husband states that he was marriéek tapplicant wife [in] May 2006 in
[location deleted: s.431(2)] and that his profes$iefore travelling to Australia was
computer technical support. He states that heliex/to Australia [in] August 2010 on
a Malaysian passport issued in June 2010 and watidlDecember 2016 and that he
had never previously travelled outside of Malaysia.

He states that he has had 13 years of educatiorebetyear deleted: s.431(2)] and
[year deleted: s.431(2)] (the Tribunal assumeswiais intended to read [year deleted:
s.431(2)]) and that he worked as a technical sumgfice and in market sales from
June [year deleted: s.431(2)] to August 2010.

His refugee claims are contained in a statememhgtéd with the parties’ visa
applications. Parts of that document are verywsinfy and do not make sense, but the



Tribunal understands the essence of the claimsigmt in that document to be in
summary that:

» His wife is the applicant wife and they married@06. They have two daughters,
[Ms A] born [date deleted: s.431(2)] and [Ms B] b¢date deleted: s.431(2)]. Their
two daughters live with and are cared for by highrepat [Town 3], [State 4];

* He originally worked in IT technical support, hagigraduated from [faculty deleted:
s.431(2)] in [year deleted: s.431(2)] and takingipater classes in [faculty deleted:
s.431(2)], [Location 2] in [year deleted: s.431(@)d had [number deleted: s.431(2)]
years work experience in that industry in Kuala lpum His wife is a housewife and
they were married after living at [address deleted31(2)];

* [In] October 2009 something changed and he andifeshad been worried from the
start about the thing that finally happened. Ftbat day they had no stable abode
and could not find a job;

* When his wife was young, her brother suffered fitbimealth and her family had to
go everywhere to seek medical attention in ordeute her younger brother. In their
home near [District 5] was a very well-known Makhyaman who stated that he
would cure the applicant wife’s brother if his i&las promised certain things. They
did so, having too little education to understand e hope of saving the boy;

* As aresult, after the applicant wife turned [agketed: s.431(2)], a man suddenly
appeared to his wife demanding that she marry midcanvert to Islam. His wife
did not wish to because she thought she had freedonarriage and choice of
religion and in 1997 had converted to Heaven. htethe applicant wife were in love
and so she found an excuse not to marry youngaaadwent quietly to work with
him in Kuala Lumpur for a few years. They thoughitad all quieted down so they
married and had two daughters;

* A few months ago they came to her door tellingthat she had breached her
marriage engagements, they beat the applicansswifé suffered from
schizophrenia, headaches, sadness, worry andiagfia he had to borrow money
quickly and then took her boy and ran hard to cbere;

* They have been looking for the applicants and theg not go back. His wife’'s
brother was forced to marry their loved ones ancbtovert to Islam. He had refused
to convert to Islam but he might have married tfamd his children belong to them.
He thought he was a willing sacrifice and they wdoltl miss the applicants but now
they wish to punish them and their innocent childrad catch them in the Islamic
Courts;

* The applicants have been on the run and they saaijine how they will be dealt
with if they are caught. They chose to escapeas@dvorking as a last resort, even
though it is against the law. They are missingrtfanily and their children but dare
not go back where they must live a life full ofyfiit or else be caught to die. They are
still worried that they will find their children.

27. The applicant wife states in her claims to be ageé that she was born in [Town 3],
[State 4] in Malaysia on [date deleted: s.431(2)] that she speaks, reads and writes



28.

Chinese. She states that her religion is Tian &abthat she married the applicant
husband [in] May 2006. She states that she wasiselwife before she came to
Australia and that she travelled on a Malaysiarspad issued [in] June 2010 and valid
until [June] 2015. She states that she attendeabstetween [year deleted: s.431(2)]
and [year deleted: s.431(2)] and worked as an axtsalerk between [year deleted:
s.431(2)] and 2006. She indicates in her appboatthat her refugee claims are
contained in the written statement submitted withdpplicants’ claims for a protection
visa and detailed in paragraph 26 above.

The Departmental file contains copies of the eddhaapplicant’s Malaysian
passports which indicate that they both enteredrAlig on electronically approved
visitor visas granted [in] June 2010 and validtfoee months.

The departmental interview

29.

[In] December 2010 the delegate wrote to the parteiting them to attend an
interview in relation to their application and asiithem to contact the Department to
arrange that interview before [a certain date iaf@mber 2010 The Department file
contains no response from the applicants and tlegake indicates in her decision
statement that they did not respond to the letgzadi[December] 2010.

The delegate’s decision

30.

[In] December 2010 the delegate decided to refoiggant protection visas to each of
the named applicants. In her decision statemennheted that they had not availed
themselves of the opportunity to attend an intevwe discuss their claims and that she
could not fully understand the nature of their $eaBhe stated that in view of their
unwillingness to attend an interview with the Depaant she had considerable doubts
about their credibility and that of the claims mad¢he protection visa applications.

Other information before the Tribunal

31.

32.

[In] April 2011, the applicants’ representative ddl further documents in support of
the applications for review, including amended espf the applicants’ protection visa
application, indicating that the applicant wife és to submit her own claims to be a
refugee and the applicant husband makes his apphicas a member of her family
unit.

In the applicant wife’s amended application, sla¢est her reasons for claiming
protection are as follows:

| left the country because | was systematicallyspeuted by the Religious
Department of [State 4], Malaysia. They wantedtoneonvert to Islam so as to
marry [Mr C], the eldest son of [Mr D] who was ange officer in the Religious
Department of [State 4] ([District 5] Office).

| did not want to convert to Islam nor to marry [}. And [Mr D] the father kept
harassing me and the family; he had instigatedRélegious Police from the

Religious Department to hound us, and threatemudédnigrating [District 5]-
because our family believed in Yi Guan Dao (Theudedy Way Sect). One of the
doctrines of Yi Guan Dao was that Mohamed the Rebplas also the saviour sent to
salvage the universe by the Almighty Mother (of Heaven Way Sect). Because of



this doctrine, we were viewed as blasphemy; andrdatg to Sharia law of Malaysia
is heretical, and had to be severely punished.

My mother, to appease [Mr D], agreed that her se@am (my younger brother) to
marry his daughter [Ms E] who is now my sisterawl (see family pic attached).
They were married in October 2005.

Even then the harassment continued, so did theq@e&ren — On [date]/2/2009 [Mr
D] (with 3 Malays who claimed to be Religious Pelicame to the house desecrated
the Almighty Mother (Idol) in our house.

They would come often checking on us, making swalid not preach anything on
the Prophet Mohammed and not to use the word Adlatescribe our Divine God.
We were especially warned not to proselytise [Msuif her children and were
Muslim by law living in our house.

Because of the fear of serious harm, my family ndaeeKuala Lumpur in March
20009.

| cannot convert to Islam because | feared (whéateal) that they would subject me
to genital mutilation (see attached news cutting) that | could not object to my
husband’s polygamous practice ([Mr C] already hael wife).

I had then married [my husband] on [date] May 26Q®r D] was trying to break up
my family on the pretext upholding public mean$ie Religious Department of
[State 4].

When my husband was assaulted (October 2009) weteekto the police but they
would not take action to protect us because itlieareligious affairs (as this was a
state affair they could not interfere) — see piadcted — injuries suffered in the
scuffle.)

| was not able to avoid harm even when we moveuh fi8tate 4] to Kuala Lumpur,
the state was not alert to our need for protecitdndicated that they could not and
would not protect us because we belonged to alspoiap holding a belief
(religion). Through the instigation of [Mr D], thafficial authority persecuted and
harass us systematically. The official excuse tivagivil administration cannot
interfere in the religious affairs under the jurcsthn of the Sultan.

Because of the continuous harassment from the iBedidPolice, | became
unemployable (for a full time job) in particularrastaurants and supermarkets where
foods were sold; the employers dismissed me whanfttund out the Religious
Department had a lot of excuses to check on th&rieek into Halal foods, to look

for Muslim employees who were not appropriatelyredt and etc.

If I go back to Malaysia, it is very likely theyh@ Religious Department) would
assert pressure, official or otherwise to convextimto Islam and then will marry his
son to me.

My husband and | of course will resist any movebreak us up. We will want to
keep the faith of Yi Guan Dao; this will not beaalled by Religious Department in
[Town 3]. As under the state laws, the SultanStéfe 4] who was the responsible
for the protection of Islam can prosecute (throtighreligious police) any case of
blasphemy if the Religious Department deem thatiaioymation, scriptures were



33.

34.

35.

published to denigrate Islam. And the High Codilalaysia cannot interfere with
the Sharia court.

My husband [name] were assaulted before (by thgsthgsociated with the Religious
Department) and the worship place inside our hawsewrecked by thugs. We
could not seek any protection from the police asiticidents were deemed to be
sensitive; and had to be played down. Serious masinflicted upon us, and our
property were damaged. With the threat that wedoadmitted blasphemy against
Islam, we risk losing our liberty because they wilarge us under the Sharia law,
(the civil court will not protect us) and the imtat security acts which they could
invoke to detain us without charge.

We cannot get out of harm’s way even if we wereetocate to other states; for
Sharia law though under different state jurisdiasiovill apply so long as the matters
related to Islam.

In short, if and when we return to Malaysia, weelosir freedom of religion; we risk
being locked up in by police for blasphemy, we logeliberty; the real fear is
serious harm will be inflicted upon us if we wantedive our way, keep our faith.
They had beaten my husband before and will doairatp achieve their aim!

In response to the question “who do you think mayrimistreat you if you go back?”
the applicant wife wrote:

The Religious Department and their Police will gaout their campaign of fear
against me, and the family. [Mr D] will instigatee Authority to harass us, carry out
systematic persecution to wreck our family becdwseuld not marry his son. [My
husband] holds great fear that an accident wilpeago him and he ended up
seriously injured. Or worst, the Religious Depatinwill act in cohort with Police

to throw him inside jail and torture and even méaim.

In response to the question “why do you think thils happen to you if you go back?”
the applicant wife wrote:

Persecution and systematic harassment inflictagsavolved from a simple personal
affair — that is | refused to marry [Mr C]. Higlfier took it personal and turned it into
an issue of religion and ethnicity. [My husband§id insisted to preserve our faith —
in the supremany of Lao Mu of our Yi Guan Dao. Qao Mu is to be superior to all
which include Buddha, Christ, Prophet Mohamed, Tae and Confucius. To the
Religious Department and [Mr D], | am a deviant] aommitted blasphemy against
Islam.

The Malay dominated society is not tolerant whagirtteligion was affected, we
have become victims of systematic persecutioneahéimd of over-zealous officials.

In response to the question “do you think the attiles of that country can and will
protect you if you go back?” the applicant wife tero

The Authority cannot and would not protect us bseawhen it involves Islam which
is the religion of the Malay majority, the Policeléss than efficient and keen to act
in protecting citizen’s right especially if thoséizens are of Chinese ethnicity. The
civil courts of Malaysia will not interfere with grSharia court judgments even if non
Muslims were involved. It followed that non Musknthe group to which [my
husband] and | belong) were not protected by ldasdpplied to us and civil law
courts cannot and will not interfere with the Sharourts.



36.

The state is therefore not alert to our need fotgmtion, and its imminent failure to
protect indicates we have legitimate claims asge#is on Convention grounds.

We are being persecuted because of religion, we sy@tematically harassed
because we were Chineses belonging to the Yi Gaansbct. Serious harm were
inflicted upon us for similar reason.

Attached to the applicants amended claim are th@xmg documents:
A statement of support from the applicant’s repnésteve, [name deleted: s.431(2)];
Copies of the applicant’s passports;

An untranslated copy of a marriage certificate shgwhe marriage of the applicants
to each other [in] May 2006;

An excerpt from the UNHCR Report on religious fresdin Malaysia;

A news report from the New Statesman headed “Maayshurch firebombings”
dated 10 January 2010;

A photo of [Ms E] and her daughter [Ms F] at a téenip [State 6];
Untranslated copies of the birth certificates os[M and [Mr G];
Photos of the applicant wife and family members;

Photos of a praying altar said to be in the appt&eiome in [Town 3];
Translation of the Yi Guan Dao teaching;

Photos of the applicants with other Yi Guan Dadofeérs in Melbourne;
Copy of the applicants’ family identity card;

A translated police report dated [April] 2010.

Country Information

37.

Islamic faith healers

Country information suggests that the use of faghlers or bomohs and psychic agents
continues to be widespread in Malaysia which hias@ history of alternative

mediciné # ? Black magic in Malaysia is said to have origipalerived from animist
practices which were reinforced by Hindu beliefsha region but that the arrival of
Islam brought the Islamisation of the bomohs amd thany witchdoctors have recently
begun using Koranic verses to cure people instéstlials’.

! Ahmad, R. & Teo, A. 2010, ‘Malaysia to controltfahealers as more seek spirit aRleuters Newsl4
October

2 Kamali, M.H. 2010, ‘Not easy to use laws agaidatk magic’,New Straits Time<9 November

% Bose, R. 2010, ‘The new face of Malaysia’s Islamitchdoctors’ Agence France-Press22 August



38. Concerns about the continued use of faith heatetdamoh have in part led the
government to draft a law to regulate the practeis of traditional and complementary
medicine, with some commentators expressing cartbat some faith healers claimed
to conduct Islamic treatments when they in factgari@g against Islam and others
citing the need to differentiate between bomohs wmwthe words of the Koran to try
to help heal people using these holy verses arasphrand those who try to seek the
help of jinns and ghosts to gain favour, includaogtrolling spouses or cheating others
out of their possessions. Although meddling wité occult is banned under Islam,
Islamic bomohs are reportedly tolerdted

The legal and political framework in Malaysia

39. The most recent US Department of State report lagioes freedom in Malaysia
includes the following information on the legal goalicy framework in Malaysia in
relation to religion:

The government maintains a dual legal system, vidye$éari'a courts rule on
religious and family issues involving Muslims aretslar courts rule on other issues
pertaining to both Muslims and the broader popofatGovernment policies
promoted Islam above other religions. Minority gedus groups remained generally
free to practice their beliefs; however, over thstseveral years, many have
expressed concern that the civil court system haduglly ceded jurisdictional
control to Shari’a courts, particularly in areadarhily law involving disputes
between Muslims and non-Muslims... Religious minestcontinued to face
limitations on religious expression . . .

... The constitution provides for freedom of religidkticle 11 states that “every
person has the right to profess and practice hgar,” but also gives state and
federal governments the power to “control or resthie propagation of any religious
doctrine or belief among persons professing thigiogl of Islam.” The law allows for
citizens and organizations to sue the governmertdostitutional violations of
religious freedom. The constitution provides tregidral law has precedence over
state law. It also states that issues of Islamicdee state, rather than federal, matters.
The constitution establishes the power of the feldediciary under Section 121(1)
by creating two high courts of equal and indepenhdathority -- one in Peninsular
Malaysia and one in Eastern Malaysia. HoweveruimeJL988 parliament amended
the constitution, adding Section 121(1A) which pdes, “the Courts referred to in
Clause (1) shall have no jurisdiction in respecirg matter within the jurisdiction of
the [Shari’a] courts.” This amendment introducedayuity about Shari'a versus
civil law that has not been resolved clearly. Coalrts generally decided in favor of
the government in matters concerning Islam. Art&tef the constitution states that
“Islam is the religion of the Federation” and “Rament may by law make provisions
for regulating Islamic religious affairs.” Articte60 of the constitution defines ethnic
Malays as Muslim. Civil courts generally ceded autly to Shari'a courts in cases
concerning conversion from Islam, and the latteramed reluctant to allow such
conversions. The constitution identifies the tiadil rulers, also known as sultans,
as the “Heads of Islam” within their respectiveetaOther laws and policies placed
some restrictions on religious freedom.

...Authorities at the state level administer Shdalas through Islamic courts and
have jurisdiction over all Muslims. Shari'a lawsdathe degree of their enforcement

* Ahmad, R. & Teo, A. 2010, ‘Malaysia to controltfahealers as more seek spirit aReuters Newsl4
October
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41].

42.

43.

vary by state. State governments impose IslamicolaMuslims in some cultural and
social matters but generally do not interfere it religious practices of non-
Muslim communities; however, debates continuedndigg incorporating elements
of Shari'a law, such as khalwat (restricting clpbgsical proximity with the opposite
sex), into civil law...

State Islamic religious enforcement officers hdeduthority to accompany police
on raids of private premises as well as publicldistaments to enforce Shari’a law,
including violations such as indecent dress, altobnsumption, or Muslims in close
proximity to members of the opposite sex. The d&léamic authorities did not
provide information on the number of raids religi@nforcement officers initiated.

Use of the word “Allah” by non-Muslims in Malaysia

Country information before the Tribunal indicatbattin 2009 the Malaysian
government sought to restrict the use of the wadthh” in the Catholic Weekly
Herald’s publication permit, with the Minister reped to have prohibited its usage on
the grounds of national security and to avoid mikwstanding and confusion among
Muslims. The Roman Catholic Archbishop sought@atation from the courts that
the minister’s decision was illegal and that thedvtAllah” was not exclusive to
Islam.

In an oral judgment on 31 December 2009, JusticeBee Lan of the High Court of
Kuala Lumpur declared the minister’s order to pbatthe Herald from using the word
“Allah” as “illegal, null and void,” ruling that jsuant to Article 3(1) of the Federal
Constitution, the applicant “had the constitutionght to use ‘Allah’ in Herald in the
exercise of his right that religions other thammslmight be practised in peace and
harmony in the country.” Justice Lau also ruled tha Constitution, under which
Islam is the country’s religion, did not empowee thinister to make the prohibition
and that the respondents, being the minister amiitdaysian government, had failed
“to prove how the use of the word ‘Allah’ could ¢aten national security.”

The government filed an appeal and sought a st#yeafourt’s decision. The Catholic
Herald did not oppose the stay and on 4 Januar§,20& trial court issued the
requested stay pending review of the decision bydburt of Appeal.As at 8 May
2011,8the government’s appeal against the High tGodecision had not yet been
heard:

The law of bigamy in Malaysia

Article 3 of Malaysia’s constitution, “Islam is theligion of the Federatior”” Family
law in Malaysia was reported in 2009 to comprisklstamic law for all Muslims

® US Department of State 2016ternational Religious Freedom Report for 2010 alaysia November,
Introduction & Section Il

® Goh, L. 2010, ‘Court rules Herald free to usewled “Allah™, The Malaysian Bar website, sourcehd Star,
1 January
http://www.malaysianbar.org.my/legal/general_newsft rules_herald_free to_use the word_allah_.html
Accessed 12 May 2011

" US Department of State 201fternational Religious Freedom Report for 2010 al&ysia November,
Section Il

8 Hong, C. 2011, ‘Another religious row erupts inlkgsia’, Straits Times8 May

° US Department of State 2016ternational Religious Freedom Report for 2010 alaysia November,
Section Il



contained in state legislation comprising admiaiste provisions and the substantive
law based on the Qur’an and Sunnah (the primargcespyand authoritative
interpretations (figh) and since 1976, the Law Ref@Marriage and Divorce) Act...
for all non-Muslims.*° The government in Malaysia “maintains a dual lexyastem,
whereby Shari’a courts rule on religious and fanskues involving Muslims and
secular courts rule on other issues pertainingptb Muslims and the broader
population.™*

44. Shari’a law is reported to be permitted in Islamiarriage in Malaysia which allows
polygyny practiced by some Muslim mémut Muslim women are reportedly not
permitted to practice polyandry However bigamy in civil marriage is reportech®a
crime in Malaysia in respect of non-Muslitf§°. Under Section 494 of Malaysia’s
penal code, such a marriage is void and is punisi@abup to seven years
imprisonment and a fin€.

Forcible conversion to Islam of children and adults

45. Country information before the Tribunal indicatesaalult person cannot be forced to
convert to Islam in Malaysia, although the situati® significantly less clear for
minors-".

46. Article 11 of the Malaysian Constitution statesttlevery person has the right to
profess and practice his religion,” although Agi@ also states that “Islam is the
religion of the Federation”. All reports of forceeligious conversion to Islam in
Malaysia that the Tribunal was able to locate come@ the conversion of children in
circumstances where one parent voluntarily condeddslam and also converted the
children without the consent of the non-convergiagent®. The Tribunal notes that
country information provided to the Tribunal by tygplicants’ representative supports
the conclusion that an adult person cannot be clhaaot® convert to Islam in
Malaysia, stating in part:

19 Kamarudin, Z. 2009 ‘Conversion And Its Legal Eff@n The Family’, Institute of Islamic Understangin
Malaysia website, 8 September

http://www.ikim.gov.my/v5/index.php?lg=2&opt=com tiate&grp=2&sec=&key=1889&cmd=resetaH

1 US Department of State 201fernational Religious Freedom Report for 2010 al&ysia November,
Introduction

12 Us Department of State 201@ountry Reports on Human Rights Practices for 20Malaysia April,
Section 6

13 4What are the types of marriages in Malaysia?’@00awyerment website, 9 August
http://lwww.lawyerment.com/library/kb/Families/Maage/1019.htm

14 What is bigamy? Is bigamy punishable by law? Whahe punishment for bigamy in Malaysia?’ 2008,
Lawyerment website, 8 Septemibeip://www.lawyerment.com/library/kb/Families/Maage/1033.htm
Accessed 18 May 2011

15 Ten percent of Muslim men in Malaysia have mdrart one wife, says survey’ 2008ssociated Press
Newswires7 August

16 Federation of Malaysia 1997, ‘Penal Code’, Act Sfidorporating all amendments up to 1 January 2006
Malaysian Attorney-General's Chambers website, gust
http://www.agc.gov.my/agc/Akta/Vol.%2012/Act%2057Fd{

7 US Department of State 201fernational Religious Freedom Report for 2010 al&ysia November,
Introduction & Section Il

18 US Department of State 2018ternational Religious Freedom Report for 2010 al&)sia November,
Introduction & Section Il



There is no compulsion in Islam . . . — no-onised to become a Muslim.
Apostasy, however, is a different matter

47. The situation appears to be different with respechildren. The November 2010 US
Department of State report on religious freedomalaysia indicates that “[t]here
were reports of minors converted to Islam in caglesre one parent voluntarily
converted to Islam and converted the children withbe consent of the non-Muslim
parent. Shari’a courts usually upheld the convessiaf minors despite the opposition
of one parent, and the government in most casesdidct to prevent such
conversions®

Female circumcision and female genital mutilation

48. The most recent US Department of State report emamurights practices in Malaysia
refers to female circumcision being “reportedlyatme practice among Muslim
Malays. In November 2009 local online news portall&§siakini reported that ‘in
Malaysia, female circumcision refers to the aatnaking a small scratch or using a
sharp penknife to nick the prepuce of the vaginia. isually performed on infants
within a few months of birth, by medical doctorsnidwives.”?

49. Country information provided by the applicants’ regentative included an article titled
“The Four Types of Female Genital Mutilation” byi€lina Olivera which appeared to
be printed out from the internet. That articléestian part:

Female Genital Mutilation is often called FemalecGimcision. This implies that it
is similar to male circumcision, but the degreeuwtting is much more extensive and
it often impairs a women'’s sexual and reproduchivections . . .

Female Genital Mutilation is practiced in at le26tof the 43 African countries . . . it
is also found in parts of India, Indonesia and Msia. . .

The applicants representative provided the Tribwitd further partial copies of
articles about female genital mutilation which dit refer specifically to the practice
in Malaysia.

Yin Guan Dao faith

50. Country information before the Tribunal indicatkattthe Tian Dao or Yiguan Dao sect
(roughly translated as “unity way”) was foundedsimandong province in the 1920’s
and that it claims to unite ‘the world’s five greatigions’: Buddhism, Taoism,
Confucianism, Islam, and Christiarfify Its structure has been described as follows:

Tiandao is fundamentally syncretist, which mearas itrviews all religions as being
part of its own lineage. Thus, it traces its owarfding to include the major figures
of world religions, including the Buddha, Confucitddohammed and Jesus Christ.
Each of these was said to have revealed partasfer truth in a preordained plan for

9 New Statesman article titled “Malaysian ChurcreBambings” posted on the internet by Sholto Byored0
January 2010, lodged with the Tribunal by the aggpits’ representative on 19 April 2011

20 US Department of State 201@ternational Religious Freedom Report for 2010 al&ysia November,
Section Il

2L US Department of State 201ountry Reports on Human Rights Practices for 20 Malaysia April,
Section 6

%2 Bosco, J. 1994, ‘Yiguan Dao: “Heterodoxy” and PlapiReligion in Taiwan’ in Rubenstein, M.A. 199fhe
Other Taiwan: 1945 to the Preseldast Gate, New York, Ch.16, pp. 423-444, at p.424



universal salvation. This process would eventualiy up to the revelation of
Tiandao, alternately known as Yiguandao (the Wakaietrating Unity), the latter
name emphasizing the idea that the teaching alreadied in the guise of other
religions before it was formally revealed to therldg®

51. Key teachings of the sect include belief in an imemt apocalypse and the advent of a
saviour who would open a path of salvation durimg period. It was believed that
Zhang Tianran was an incarnation of the Living Bualdigong, who had been sent by
the Eternal Mother Wuji Laomu to transmit the Dadtimans, who were her lost and
confused children Those who received the Dao inritiation ritual would be among
the saved and be assured to return to the Motharadis€* Members of Yiguan Dao
worship all gods, a synchretism that is typicaCbinese religion. Yiguan Dao is
different to popular religion primarily through Sifocus on the Maitreya Buddha and in
its belief in the Venerable Heavenly Mothér.”

52. Yiguan Dao is reported to operate secretly, withmembers discreet in seeking
converts, its temples in ordinary homes and onljaited members attending
ceremonies. Initiation into the sect involves recw) the secret three treasures. After
initiation, new members are taught the three tnessmeaning, which is the core secret
of the sect®

53. The first Unity Sect Fotang (Buddha hall) in Penias Malaysia was set up by Lu
Wende in Kuala Lumpur in 1948 but the sect madle lgrogress in Malaysia until the
1970s when the spread of the Unity Sect causetenwith existing Chinese
religious bodies. The initial stage of the UnigcBs development in Peninsular
Malaysia usually began with a family shrine seirup member’s house and with the
growth in membership, public halls were developethigger congregational sites and
the number of family shrines also gréw

Malaysians of Chinese ethnicity

54. Country information before the Tribunal indicatkattethnic Chinese people form a
significant minority of Malaysia’s population antat Malaysia’'s Chinese population
are overwhelmingly urban, with the largest concaidns of numbers centred along
peninsula Malaysia’s western half. In central westtates such as Perak, ethnic
Chinese constitute over 30 percent of the popuiatiche population and in major
urban centres such as Kuala Lumpur and Georgeti@tai¢ 6]), they are recorded as
constituting a slight majorits?

% Immigration and Refugee Board of Canada 2@3N41903.E — China: Whether Tian Dao incorporates
Christian elements into its beliefs and practicad,af so, the description of these Christian elptgel8
September

% Clart, P. 2005, ‘Yiguan Dao’, iEncyclopedia of Contemporary Chinese CultedeE.L. Davis, Routledge,
London, pp. 699-700, at p. 699

% Bosco, J. 1994, ‘Yiguan Dao: “Heterodoxy” and PlapiReligion in Taiwan’ in Rubenstein, M.A. 199%he
Other Taiwan: 1945 to the Preseliast Gate, New York, Ch.16, pp. 423-444, at p.433

% Bosco, J. 1994, ‘Yiguan Dao: “Heterodoxy” and PlapiReligion in Taiwan’ in Rubenstein, M.A. 199%he
Other Taiwan: 1945 to the Preseliast Gate, New York, Ch.16, pp. 423-444, at p.424

27300, K.W. 1997A Study of the Yiguan Dao (Unity Sect) and itsstpment in peninsular MalaysiRhD
thesis, University of British Colombia, pp. 7, 1469, 172-173, 190-191, 241 & 250-251

2 Chinese Malaysian: Demographics’ 2010, Servingtéty.com
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55. In 1971 the Malaysian government introduced its Ne@nomic Policy (NEP), which
included the now infamous Bumiputra regulationsmiautra regulations include
affirmative action rules that some observers inmtgrps ethnic discrimination of
Chinese and Indians. Of significance are rulesfenaiur ethnic Malays for
employment in the public service. Amnesty Interoradl argues that “in some cases
[these laws] resulted in the complete exclusiontbér groups?® Ethnic Chinese are,
therefore, less likely to find employment in thel®gian public service or in state-
owned enterprises.

The Tribunal hearings

56. [In] March 2011 the Tribunal wrote to the applicaimviting them to appear before the
Tribunal [in] April 2011 to give evidence and prasarguments relating to their case.
[In] March 2011 the applicants’ representative sefacsimile to the Tribunal
requesting a postponement of the hearing for twesks to allow them further time to
have the Yi Quan Dao scripture translated. Thbural consented to the adjournment
request and [in] March 2011 wrote to the applicaakgsing them that the hearing had
been rescheduled for [May] 2011. In all, the agpiis appeared before the Tribunal
on three occasions, being [on two dates in] Mayl2@hd [one in] August 2011.

Issues with interpreting during the Tribunal hegsin

57. Atthe end of the time allotted for the first hegy; the hearing was not completed and
the interpreter booked by the Tribunal was unabletdy for longer. The applicant
wife indicated that she preferred to continue tbarimg with a new interpreter and the
Tribunal adjourned for an hour to try and arrangetler interpreter. Another
Mandarin interpreter was arranged, but when themgaesumed it became apparent
that the new interpreter had little knowledge afdioMalaysian issues. At the agent’s
request, the Tribunal adjourned the hearing tota tebe fixed to allow the Tribunal to
attempt to obtain the services of a specialisechyfa&n Mandarin interpreter.

58. The hearing was rescheduled for [a later date iay RI011. The Tribunal was unable
to obtain the services of a specialised Malaysiamdarin interpreter for that date, nor
any confident prediction from its usual suppliefsnterpreters that such an interpreter
could be arranged for a different date in the Metare. The Tribunal booked the
services of a NAATI Level 5 (Senior Conference) iidse Mandarin interpreter and
provided hearing topic details suggested by théiGpys’ representative to that
interpreter prior to the hearing. The NAATI Leve(Senior Conference) Chinese
Mandarin interpreter assisted the Tribunal at tb&rimg on [that later date in] May
2011.

59. The Tribunal observed that the applicants did ppear to have difficulty
understanding and communicating with the interpratéhe rescheduled hearing [in]
May 2011. No issues were raised by the applicartsthe interpretation during the
course of the hearing until towards the end ofhig@ring when the applicant wife was
asked to comment on inconsistencies between heeddence at the hearing and that
of the applicant husband. At that point the agpltavife indicated that the applicant
husband may not have understood the interpreter.

29 Amnesty International 2008mnesty International Report 200Bhe State of the World’s Human Rights —
Malaysiahttp://www.amnesty.org/en/region/malaysia/repor®20
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For example this occurred when the Tribunal inviteslapplicant wife to comment on
the evidence given by her husband that their cdiblean vandalised in [State 6] and
that he felt he was being followed, when she hadrgevidence that [Mr D] did not
find them in [State 6]. The applicant wife respeddhat today was the first time she
had heard those things and that perhaps the apphoaaband didn’t want to worry her
or perhaps he had misunderstood the interpretiee. Tfibunal does not accept that the
applicant husband did not understand the interpretging that his response was
relevant to the Tribunal’'s question as to whetteeh&d experienced any problems in
[State 6] and that in her response to the Tribsrletter dated [August] 2011 the
applicant wife stated that her husband did nothtetlabout the car being sabotaged in
[State 6] because he did not want to worry her.

This issue was further raised in the applicant wifesponse [also] dated [August]
2011 to the Tribunal’s letter dated [in] August 20In which the applicant wife stated
that the applicant husband misunderstood the irgtpin relation to the Tribunal's
guestions at the second hearing about which sgtaoidparents was caring for their
children. The Tribunal does not accept that f@ieant husband misunderstood the
Tribunal’s questions on this point. The Tribunsked the applicant husband at the
second hearing whether his daughters were currkvithg with his parents. The
applicant husband responded that his daughtersnvegi@irrently under his parent’s
care, but that they sometimes visited his paretasing that his wife’s mother took
care of the children and sometimes his parentstioois. The applicant wife’s own
written response dated [August] 2011 acknowledigasthe children were the care of
her mother at least part of the time, stating thatchildren were in the early days
switched around the paternal and maternal grandisard he Tribunal considers the
applicant husband’s answer to the Tribunal’s qoestas properly responsive to the
guestion asked and does not accept that he misioddrthe interpreter.

At the third hearing [in] August 2011, the Triburaa@ain booked the services of the
same NAATI Level 5 (Senior Conference) Chinese Maumdinterpreter that had
assisted the Tribunal at the hearing on 19 May 201 Tribunal observed that the
applicants did not appear to have difficulty untlmgding and communicating with that
interpreter during the third hearing on 10 Augut .

The Tribunal is satisfied that the applicant husband the applicant wife understood
the proceedings at each of the three hearings.

The first Tribunal hearing — [May] 2011

64.

65.

Theapplicants appeared before the Tribunal [in] May2® give evidence and
present arguments. The Tribunal hearing was coadweith the assistance of an
interpreter in the Mandarin and English languages.

At the commencement of the hearing, the applicarfg’esentative advised the
Tribunal that the parties had been unrepresentiedeothe Department and had relied
upon information from friends in making their apaliion, but that when he became
involved he formed the view that it was the appitoaife who had her own refugee
claims, while the applicant husband was her famigmber. The applicants’ migration
agent advised the Tribunal that the applicants @dghe Tribunal to treat the amended
Form 886 (Parts B, C and D) lodged with the Tribdimd April 2011 as the record of
their claims.
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The applicants’ representative handed up the fatigwlocuments at the hearing:
» Photograph of the applicant and her sister in law;

» Three photographs of the applicant husband witht @ppears to be an injured
eye;

» Birth certificates for each of the applicants’ dateys, [Ms B] born [date
deleted: s.431(2)] and [Ms A] born [date deleted3%(2)]

» Country information relating to female genital nhation.
Evidence of the applicant wife at hearing [in] M2311

The applicant wife gave evidence that she was aodhgrew up in [Town 3], Malaysia
and that she had practised Yi Guan Dao all herdifting that she was first taken by
her mother to the temple when she was about eggrsyold. She told the Tribunal that
her parents, younger brother and elder brothermbsctised Yi Guan Dao.

The applicant wife stated that she completed sats/each of primary and secondary
school and one year of tertiary education, wheeessiadied computer programming
and that after finishing her education she worked alerk.

She stated that she first met her husband in 1888g¢h friends in [Town 3] and that at
the time she met him he was a Buddhist. She sthgedhe introduced to him to Yi
Guan Dao and that he had practised that religiocesabout 2002. She stated that prior
to coming to Australia, she had never travelleciolgt Malaysia.

The applicant wife stated that she moved to Kualianjhur with her family in March
2009 where they stayed until October or Novemb@920Nhen her husband was
harassed in Kuala Lumpur, she and her husband no\&date 6] where they stayed
by themselves at a place belonging to her cousialfout three months before coming
to Australia. They didn’t dare take the childrer[$tate 6], leaving them with her
husband’s mother in [Town 3].

The applicant wife told the Tribunal that the difflties she faced in Malaysia were
because of her religion. She stated that whenvsiseabout [ages deleted: s.431(2)],
her younger brother who was aged about [age dele#8i1(2)] was very sick and that
her parents were introduced to a faith healer istfi2t 5] called [Mr D], who was also
a senior religious elder in the Muslim faith. Hbarents asked [Mr D] to heal her
brother and he did so. They paid him money indeerevelope and he also told them
that when the applicant’s brother was cured, helaviike to become in-laws to their
family by having one of his daughters marry theligppt wife's brother and one of his
sons marry the applicant. The applicant wife tbkel Tribunal that her parents were
uneducated and agreed, also they thought he wsenidius.

The applicant wife stated that she did not seeP{iagain until about [year deleted:
s.431(2)] when he came to her parents’ home anedaskbe made in-law to her
family. She was living with her parents at thatdiand her parents told him she was
still studying and too young. At that time she ladr@ady met her future husband so
the family said something nice to him to get hintetave. He also wanted her younger
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brother to marry his daughter. Her parents weagestand had no choice and the
marriage took place in 2005. Her younger brotk&rsed to convert to Islam and did
not change his name.

The Tribunal asked the applicant wife why her motie no choice but to accept the
marriage of her younger son to [Mr D]'s daught&he applicant wife stated that her
parents were not educated and didn’t know who twilgait and were afraid because
[Mr D] was forceful. The Tribunal asked how [Mr Bduld force her to marry his son.
The applicant wife stated that [Mr D] was causiot lof trouble and wanted to force
her family to convert to Islam. When asked what ebtrouble [Mr D] caused, the
applicant wife stated that he kept coming to herifigs home and arguing and that he
also went to her workplace to harass her. Thecylwife stated that she was
working in a supermarket in about 2007 or 2008 wiMinD] and other men came in
and started complaining, saying that there wa®hlepm and she had misled them.
They did this over several days and her boss wasurghappy and said he did not want
to offend Muslims and that she couldn’t work thangymore.

The Tribunal asked how long she had worked atdhpérmarket and the applicant
wife stated that it was only a few weeks but thatthad come to several of her
previous workplaces and harassed her, statingtigahad worked at a relative’s shop
selling [goods deleted: s.431(2)] but when theyeamd harassed her she felt very
sorry for her relatives and had to give up. Thgliapnt wife stated that because of the
harassment she had given up working and startedvrebusiness selling [products
deleted: s.431(2)] but they still came to harass he

The Tribunal asked when this harassment startedrenapplicant wife stated that it
was in about 2007, after they discovered she hadadaher husband. She stated that
[Mr D] didn’t contact her family between [year dld: s.431(2)] and about 2004 or
2005 and so they thought nothing would happer20Bb her younger brother started
going out with [Mr D]’'s daughter, [Ms E]. The apgant wife stated that she was
supposed to marry [Mr C], [Mr D]’s eldest son wheshe had previously heard called
[Mr C]. [Mr D] is not employed but has a religiopssition high in the Islamic
hierarchy.

The applicant wife stated that she and her hushaddheir children moved to Kuala
Lumpur in March 2009 because [Mr D] kept coming aadsing trouble in their

temple, stating that he pushed their figure of do@n and then apologised, stating that
he was not careful. She stated that since hendérotarried [Mr D]’s daughter her
parents were not allowed to display their statugaaf at home because her brother and
his wife lived with them and she is a Muslim. Hyarents dared not offend her and [Mr
D] did not allow them to display their religiousdio

The Tribunal asked what power [Mr D] had over haremts and the applicant wife
responded that they did not want trouble, wereedoicated and were scared. She
stated that as Chinese in Malaysia they felt pagsrand did not want trouble. When
asked what her parents feared would happen ifdidryt comply with [Mr D]’s

wishes, the applicant wife stated that they dié@ndw what might happen as they had
never offended him and didn’t know what he might ddwve Tribunal put to the
applicant that it was having difficulty understamgliwhat harm [Mr D] could do to her
family to which the applicant responded that hendiday he would harm them, rather
that he kept harassing them, pushing over thelradd did not allow them to worship.
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The Tribunal asked the applicant wife whether hether willingly married [Mr D]'s
daughter in 2005 to which the applicant respontiatiie married her so that they
would not come over and harass the family. Thdiegpu stated that even though her
brother married [Mr D]’'s daughter, [Mr D] continugal visit as he wanted the applicant
to marry his son. The applicant stated that [MsD}her purpose was to convert them
to Islam, but that she had had her religious bebk&ice childhood and it was
impossible for her to change. She stated thdidfvgere to convert to Islam, she would
have to change her name and that both her youngrebdaughter would be
circumcised.

When asked how [Mr D] could force her to convertsiam, the applicant wife stated
that he kept causing trouble and would not allowtbelisplay her idol. She stated that
she and her husband would have religious friendsecover and worship at her home
and he would send people to cause trouble. Atezdme and destroyed the idol at her
mother’s place, her parents would come and worahifer place and [Mr D] sent
people to her home many times which is why they edaw Kuala Lumpur. She stated
that sometimes three people came to her home anetisoes four or five people came
and that they were Muslims. She stated that [Mdidh't come himself but sent his
son [Mr C] whom she has met many times. She sthtdche appeared to be between
[ages deleted: s.431(2)] years old and that hengeubrother’s wife told her he has
been married for many years.

The applicant wife stated that she was not abledik because each time she did [Mr
D] came over and made trouble. She stated thataime thing happened to her
husband where they went to his workplace at [Oggiun 7] and complained. She
stated that her husband was working fixing compua@d they came and said they
wanted her husband to fix a computer and then @diatit that this and that was

wrong. Her husband’s boss realised it was beadaiuser husband and fired him. The
applicant stated that this was probably in 2002018 and that her husband had by this
stage already changed his work a few times bedaigeas facing these problems all
the time. She stated that one time when theiwearparked someone smashed its
mirror and that these kinds of things happenethaltime.

When asked if she had reported any of these intsderthe police, the applicant wife
stated that they did go to the police station bat the police wouldn’t take their report.
She stated that her husband went to the policestst Kuala Lumpur with a
colleague. When asked if she had reported anyeoinicidents that she had described
as taking place in [Town 3], the applicant statet they went to the police station but
that the police said they had no crime. When #raxdrror was broken, the police said
they needed evidence which they could not provide.

When asked if she herself had gone to the policenyroccasion, the applicant wife
stated that she went to the police when her husteagpeared [in] April 2010, before
they moved to [State 6], stating that at that tthrey were living at her mother-in-law’s
place in [Town 3]. She stated that when he disaggae he went out to a job interview
leaving home about 10am. When he had not retutrachtght, she tried to contact him
on his mobile but could not get through. She wascerned and reported it to police.
She stated that her husband came home on thediitite following day, [April] 2010,
telling her that he had been followed by someortehadh at a friend’s place as he dared
not come home. She stated that her husband kneasipeople associated with [Mr

D] and was hiding to avoid them.
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The Tribunal asked what happened [in] February 20@9the applicant wife stated

that on that date they came over to their homeaasdulted them, pushing her husband
and their other religious friends and breakingrtigol. She had [incident deleted:
s.431(2] and did not make a police report becausg would say that they didn’t do it
deliberately so it was hard for them to get anylemnce to support a police report. The
applicant wife stated that was why she and herdnginoved to Kuala Lumpur once
[incident deleted: s.431(2)].

The applicant wife stated that once they got tol&lampur nothing happened for a
few months and they thought things had settled doWren [in] 14 October 2009
when her husband was at work people surroundeahdrhit his face and he
recognised two of them as being [Mr D]'s acquaingmfrom [Town 3]. The applicant
wife stated that her husband was with colleagueswaémnt with him to report it to the
police but that they were unable to find the poliegort after they moved back to her
mother-in-law’s place.

The applicant wife stated that after they movedktadTown 3] they were not able to
work and then in April 2010 her husband had a fabrview and was followed by
those men again. That was when they decided thelgd oot stay in Malaysia and they
came to Australia because there was a promotidligbf tickets to Perth.

The Tribunal asked if the only time they saw [Mr¥hen in Kuala Lumpur was when
her husband was assaulted in October 2009 angghieant wife stated that she saw
them after that downstairs from where they liv&he stated that she quickly ran away
back home and did not meet them face to face drotizasion.

The second Tribunal hearing — [May] 2011
Evidence of applicant wife at hearing [in] May 2011

The applicant wife told the Tribunal that her yoangrother was [Mr H] born [date
deleted: s.431(2)] and that his religion was Yi Gao like her. She stated that he
had married [Mr D]'s daughter, [Ms E], in 2005 besa their mother had previously
promised that he would. She stated that he dwdarit any more hassles so he just
married her. When the Tribunal stated that it tbtims hard to accept, the applicant
wife stated that at the time her brother was siagk he thought that by marrying her
he would put an end to the family’s problems bat thias not the case. She stated that
her brother did not convert to Islam. When askéar brother married voluntarily, the
applicant wife stated that he had, if you could d&dt voluntary.

The Tribunal asked why an Islamic elder would wishdaughter to marry a non-
Muslim man who refused to convert to Islam. Thpliaant wife stated that she hadn’t
said her brother had refused to convert, but thdtiad to delay the process. She
stated that the couple already had children andbtzeher found that he could get along
well with [Mr D]'s daughter. She stated that besahe had not converted, his name is
not on his children’s birth certificates and alsatther brother did not want to change
his name.

The Tribunal discussed with the applicant wife biméh certificates of her brother’s
children, [Mr G] born [date deleted: s.431(2)] 4hs F], born [date deleted: s.431(2)],
copies of which were before the Tribunal. The eyapit wife stated that the words
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“Maklumat Tidak Diperolehi” that appear in the fatls details section of those birth
certificates means “Information not available” astdted that there was no information
relating to her brother on those birth certificates

The applicant wife stated that the children wereshho and had been since birth. She
stated that her brother cannot object to this,edsas no choice and that her sister-in-
law believes he will convert to Islam in the futur8he stated that her sister-in-law also
accompanied them to Yi Guan Dao temples and ceresmanithout her father’s
knowledge, for example she involved herself inYh&uan Dao procedures when the
applicant wife’s grandmother died, as that grandmohad been very nice to her sister-
in-law. The Tribunal asked how the applicant wsfeglationship with her sister-in-law
was and the applicant wife stated that it was OK.

The applicant wife stated that her brother aneesisi-law lived with her parents after
they married on the condition that her parents @awit worship Buddha and would
not have it at home. When asked why her parentddaagree to that condition, the
applicant wife stated because otherwise her sistEaw’s family would come and
hassle them. When asked if that had actually haghdahe applicant wife stated that it
happened in 2005 before the wedding at a time wgherwas still living with her
parents when her sister-in-law’s family came ard ber mother that her son was
about to marry their daughter which meant that he already half Muslim and they
couldn’t worship Buddha. When asked why her pararduldn’t ask the couple to live
somewhere else, the applicant wife stated thabtwher couldn’t afford to buy a
house by himself.

It was put to the applicant wife that the photo Bhd lodged with the Tribunal showed
her sister-in-law and her child standing in frohadBuddha. The applicant wife stated
that this wasn’t at home, but was at a temple tatgs6] in 2008 where they went
during New Year’s Celebrations and that her sistdaw just took her child there
because she likes the Chinese Buddha. She shatieldetr sister-in-law has no choice
about her religion, she is not allowed to convad ahe thought [Mr D] would be very
angry if he knew his daughter had been there &mbtealways told the applicant wife
and her family not to brainwash her sister-in-law.

The Tribunal asked how [Mr D] discovered she hadrima the applicant husband.
The applicant wife stated that he did not knowIurgicame to her place and saw she
had her first child. She stated that he was vegyyaand tried to use excuses to show
his anger, like picking on books about Buddhismelnse they mentioned the Koran.

The applicant wife confirmed that she had marrretMay 2006 and [Mr D] had
destroyed her household idol in February 2009 duttie Lantern Festival. When
asked what had happened between 2006 and Febi@@®ythe applicant wife stated
that [Mr D] came to her place on several occastormake things difficult for them
when they wanted to worship with others who canmer.o6he stated that [Mr D] came
to the place that he shared with her husband awi& m@blems, using the excuse that
he wouldn't allow them to worship Buddha. Sheesdahat there were other incidents
before February 2009, but on that occasion heag=drtheir idol. When asked about
the previous incidents, the applicant wife statext wwhen they were worshipping
Buddha he would come over and pinpoint the bookaapdinting of Allah and say that
showed they were doing things against Allah. Wasked if the first serious incident
occurred in February 2009, the applicant wife agree



95. The applicant wife stated that following this inerd in February 2009, she and the
applicant husband decided to leave [Town 3] andariowKuala Lumpur in March
2009. She stated that in October 2009, her huswasdissaulted at work when several
Malay men came over and punched and kicked hiney Bhid to him “don’t just
imagine that because you are here, everythingoibbk”. Up until that time they used
to attend the temple in Kuala Lumpur but after thaty were too scared to go because
they didn’t want anything to happen to the family.

96. The Tribunal asked the applicant wife if that wae only incident that took place in
Kuala Lumpur and the applicant wife stated thatas. She stated that after that, they
moved back to [Town 3] to her mother-in-law’s pldé they couldn’t work anymore.
When asked why they couldn’t work, the applicarfevgitated that they were always
harassed at work and were also concerned thamighyt be found again so they went
into hiding at her mother-in-law’s place. Sheetiathat her parents and brother knew
where they were, but that her sister-in-law woutdell her father because she was on
their side.

97. The applicant wife stated that they stayed at hather-in-law’s place until April 2010
when they went to [State 6], leaving the childrehexr mother-in-law’s place. Her
husband saw a job advertised and wanted to tryant] but he was followed on the
way to the interview.

98. The Tribunal asked the applicant wife why she fddreing forced to marry [Mr D]'s
son when he was already married to someone else.afplicant wife stated that [Mr
D] tried to make the excuse that they should ativest to Islam and that their Yi Guan
Dao books were against Islam, also requestingatiaughters convert to Islam.

99. It was put to the applicant wife that country inf@tion suggested that a person
couldn’t be forced to convert to Islam. The apgfitwife stated that she knew he
couldn’t force them but that he tried all meansake it impossible for them to
worship Buddha and she couldn’t go to the tempferbeshe came to Australia.

100. The Tribunal asked the applicant wife if she waaidfshe would be forced to convert
to Islam if she returned to Malaysia and the appliavife stated that she was. The
Tribunal asked why, when country information indeshthat she could not be forced to
convert to Islam. She stated that she did not kwbwy, but that she felt [Mr D] was
abusing his power to force them.

101. The Tribunal put to the applicant wife that countrjprmation indicated that bigamy
was illegal in Malaysia and she could not be forecharry [Mr D]’s son given that
she was legally married to someone else. The@pplwife stated that [Mr D] didn’t
force her to marry other men, just to convert tarts The Tribunal put to the applicant
that she had stated in her claims that she feagied) liorced to marrry [Mr D]'s son.
The applicant wife stated that was before, andwien [Mr D] learned that she was
already married he just tried to force her to cohtelIslam saying that if they
converted to Islam he would let them go. When dskshe was still afraid that he
would force her to marry his son, the applicanevafated that she was not concerned
about that anymore, rather she was concerned ¢habhld force her and her daughters
to convert to Islam and that her daughters woultbb®ed to undergo female genital
multilation.



102. The Tribunal put to the applicant wife that countrprmation indicated that female
circumcision was practised by Malay Muslims and thevas generally performed on
infants by doctors or midwives within a few montidirth and consisted of making a
small scratch or cut with a sharp knife. The agpit wife stated that her
understanding was that it would happen when thidmem were three or four years old
and she understood it to be very painful. Wherdskit had happened to her
brother’s daughter, she stated that he had trieeloy the procedure but that pressure
was put on them to complete that procedure wheddughter was about [age deleted:
s.431(2)] years old.

103. The Tribunal asked the applicant wife to talk im ben words about her religious
beliefs and what the practise of Yi Guan Dao méaher. She stated that she
worshipped Yi Guan Dao to find her own soul a pgatheaven. She stated that Yi
Guan Dao accepted the scriptures of Buddhism, sy, Islam and Hinduism and
would respect their religion and would also worsAilah and Jesus. When asked what
relationship Yi Guan Dao had to those religions,vghe stated that she wouldn’t say
they were related but that Yi Guan Dao believed ¢waryone of us is from one mother
so people in other religions are our brothers astérs. When asked who the mother is
in Yi Guan Dao, the applicant wife stated that@sw.aomu. When asked if there were
three treasures in Yi Guan Dao she stated there,\aad when asked to name them she
stated that couldn’t because they were secret anlddliefs prevented her from doing
SO.

104. The applicant wife stated that she first visitee thmple at about age [age deleted:
S.431(2)] but that in [year deleted: s.431(2)] sfamted to worship and got the three
treasures, which is like an initiation. She stdted she took her husband to do that in
2002 and her two daughters as soon as they wene bor

105. When asked if she had any difficulty practisingtian Dao in Malaysia apart from
her difficulties with [Mr D], the applicant wife ated that before [Mr D] started to
harass them, she would worship on tiead 1%' of every month at the big temple.
She stated that the only difficulties she had saxg her religion came from [Mr D]
and that he said that Yi Guan Dao shows disresgdstam.

106. When asked what she feared would happen if shenextio Malaysia, the applicant
wife stated that her concern was that she woulglnable to worship Yi Guan Dao and
she was concerned that her husband might be takayand that they would be
harassed, intimidated and threatened.

107. When asked why she couldn’t move to another pakaitysia where [Mr D] couldn’t
find her or had no influence, the applicant wifatet that they had tried that but he
found them in Kuala Lumpur. When it was put to #ipplicant wife that he didn’t
seem to have found them in [State 6], the applicaiet stated that this was because
they didn’'t work, attend temples or leave the haersgept to go grocery shopping.
When asked how she thought [Mr D] would find heother parts of Malaysia, the
applicant wife stated that Muslims had vast netwaid they would be found unless
they stayed home.

Evidence of applicant husband at hearing [in] M&gR
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The applicant husband gave evidence that he wasibdkocation 1], Malaysia and
that his religion was Yi Guan Dao. He stated thatparents were followers of all
Buddha religions but that his wife formally intrazhd him to Yi Guan Dao.

He stated that he was an IT professional by ocaupand that he met his wife after
being introduced by friends when they were at séapnschool. He stated that he has
an elder sister and a brother and that his paveerts alive and living in [Town 3].
When asked if his daughters were currently livinthviais parents, the applicant
husband stated that his daughters were not unggranents’ care, but that they
sometimes visited his parents. When asked whasehtsidaughters were under, the
applicant husband stated that sometimes his wife@ther took care of the children and
that sometimes his parents did as they took turns.

When asked why he was afraid to return to Malaybmapplicant husband stated that
it would be very difficult for them to work therebause they would always be
harassed. He stated that without work, it wouldéxey difficult for them to live in
Malaysia.

When asked to describe his past experience of heiragsed at work, the applicant
husband stated that the few incidents concerneddhaebeing sabotaged. He stated
that at first he thought it was a coincidence,theh he was also harassed at work
where he was an IT professional. The applicanb#ig stated that their car window
was broken and also the mirrors and the tyres flereHe stated that these things cost
money to fix and occurred on one occasion in Klalapur and on one occasions in
[Town 3]. He stated that he reported the incidémtiie police so that he could claim
insurance but they never found anyone responsdiiause they could not find the
proof they needed.

When asked to describe the harassment he expeatiaheerk, the applicant husband
stated that he worked at [Organisation 7] for 34rg in the IT area, and that the
company would sell new computers and also mairtlgitomputers. He stated that
several people came into buy brand new computetsheam came back with

complaints about parts that didn’t work which mageboss upset with him. When
asked why he thought those complaints had anytiig with him, the applicant
husband stated that at first he didn’t realise tihe@y were targeting him but that when it
happened two times per day or three times per weethought again about it and
about the incidents with his car. He stated tiebbss asked him to leave in 2009 after
[incident deleted: s.431(2)] and just before theyved to Kuala Lumpur.

When asked how many people worked at [Organis&ijptihe applicant husband stated
that there were two technical people and one b@ésen asked why his boss thought
they were targeting him personally, he stateden they first came in, he served
them and that after that they always requeste@ tgebved by him. He stated that they
were always the same group of Malay people.

When asked if he had ever met [Mr D], the applidargband stated that he had seen
him and he knew who he was, saying that he sawgMmce at the shop and once at
the applicant husband’s home during the Lantertives When asked when [Mr D]
came to the shop at [Organisation 7], the applibasband stated that it was at the end
of 2005 and that the harassment went on for 2-Bsydde stated that since [Mr D]
made things so difficult for him, he decided to radw Kuala Lumpur. When asked
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why his boss didn’'t ask him to leave earlier if ttwassment in his workplace went on
for 2-3 years, the applicant husband stated tisabdss liked him but it was really
affecting his business which embarrassed the apylitusband too.

When asked if he had ever seen [Mr D] other thdrnisatvorkplace at [Organisation 7],
the applicant husband stated that the only othemson was when [Mr D] came to
their home during the Lantern Festival in 2009. elasked if that was the only
occasion on which [Mr D] came to his house, hecst#bat it was.

When asked what he understood [Mr D]'s interestignwife (the applicant wife) to be,
the applicant husband stated that [Mr D]'s son dradhterest in his wife but that he had
ignored that. He stated that later on [Mr D] haessthem because of that and that on
numerous times the same group of Malay people ¢artieir house and he thought
they were sent by Muslims but that he couldn’t te&m who they were. When the
Tribunal stated that it had difficulty understargliwhy he couldn’t ask a group of men
entering his house who they were, the applicanbdmg stated that they said they were
religious people who wanted to come in and hawok &nd that if he didn’t let them in
they would make a lot of noise. When the Tribwstated that it had difficulty
understanding why he would let a group of men mgohome whom he believed would
make trouble, the applicant husband stated theg thias a temple in his home and they
couldn’t just close the doors as others would ctongorship there and they wouldn’t
usually stop them unless they were harassing drayésg things.

When asked why he didn’t stop the group of Malayoe the occasions that he
claimed they were harassing and destroying thitmgsapplicant husband stated that he
couldn’t really do anything as there were manyhein, seven or eight, and that they
watched them pull down the stuff they had in thepke. He stated that on other
occasions there were only 3-4 of them but that trepssed them by making noise
outside the house and throwing rotten eggs. Whkedaif they had reported these
incidents to police, the applicant husband statatthey had and that the police stated
that they would step up patrols in the area butitheadn’t really helped.

The applicant husband stated that his wife’s birotvees [Mr H], that he knew his
wife’s brother’s sister as [Ms E] and that he ustsrd [Ms E] was [Mr D]'s daughter.
He stated that he very rarely spoke to his wifetther and his wife and that he had
never asked [Ms E] her religion, although he hahdeer eating pork and worshipping
Buddha. When asked what he understood [Mr D]igimis beliefs to be, he stated
that he believed he was Muslim and that they haxah lseming to their house all the
time to harass them and make things difficult angtop them from practising their
religious beliefs.

When it was pointed out to the applicant husbaatiile had earlier given evidence that
he had seen [Mr D] only once at his home, the apptihusband stated that at first he
didn’t realise that the Malay men coming aroundena&ssociated with [Mr D], but that
he had asked his wife who had told him about tledlpms of her mother’s family with
[Mr D]. The applicant husband stated that durimg ihcident in February 2009 where
[Mr D] and others ripped down their idol, nobodysaajured although he was pushed.

The applicant husband stated that after the Lariestival, he felt that things were so
difficult that he wanted to move to a big city $ey decided to go to Kuala Lumpur.
He stated that he worked in Kuala Lumpur as anrbfgssional and at first everything
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was OK, but that after a while things began to bezdifferent. He stated that a group
of Malay Muslims came to him at work on severalastons and that on one of those
occasions he was attacked. He stated that [Mrd3] mot among the group. When
asked when this harassment began, the applicabahdstated that it was in October
2009 when they first came to his work wanting t§ bamputers. He found out that
was not their real intention as they came on séweecasions but did not buy
computers. [In] October 2009 they attacked him tadihim he must convert to Islam.
When asked why they would want him to convert tans the applicant husband stated
that he didn’t understand at first, but that henttlf@ught it was because of his wife.
He stated that he was only assaulted once, bubthather occasions the men came to
harass him and would sometimes steal things. Etegresed two of the men but he
thought they must be connected because they agkeid f[tonvert to Muslim out of the
blue.

When asked if he experienced any other difficultieKuala Lumpur, the applicant
husband stated that the harassment at his workplade it difficult to work there but
that everything was fine until that incident. Hated that the family left Kuala Lumpur
in November 2009 and stayed at his mother’s plag&éawn 3] for about six months.
When asked if he experienced any problems duriegériod in [Town 3], he stated
that when he was trying to find a job he was fokoWby 3-4 men on motorcycles so he
tried to drive to a remote area and went into lgdiba friend’s place. His wife
reported his missing to the police on [date detetetB1(2)].

The Tribunal showed the applicant husband a phiolino with what appeared to be a
black eye. The applicant husband stated that tieédken that photo himself after
being attacked in Kuala Lumpur in October 2009. skged that four of his colleagues
were present when he was attacked and that thpgedddhe men attacking him so that
he could run away. He stated that he got inte¢caisand drove, ending up at a police
station where he made a report. He stated thatkelriving by himself and that none
of his colleague attended the police station with,mor did the police send an officer
to take statements from his colleauges.

The applicant husband stated that he and his tvfie inoved to [State 6] where he was
working casually. When asked if they experienaeg difficulties in [State 6], the
applicant husband stated that their car was sabdtagain and he felt he was being
followed. After all the incidents, he chose toydt@me. When asked if he made any
police reports, the applicant husband stated Heat didn’t as they didn’t believe it
would help.

The applicant husband stated their two daughteirstdjo with them to [State 6]
because they couldn’t be assured of their safethiepleft them with their parents.
When asked why they hadn’t brought their daughteisustralia, the applicant
husband stated that the future for them wasn’'agednd they were not sure whether
these people would follow them. He stated thait theughters were very happy with
their parents. When asked if they had experieapgdbroblems in Australia, the
applicant husband stated that they had not.

When asked to describe his religious beliefs, fiieant husband stated that he didn’t
know much about religion but that he was just felloy his wife. He stated that he had
chosen to be honest and to be sincere, but thankisrstanding of Yi Guan Dao was
much less than his wife’s understanding. He wisbegorship and to do readings but
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the most important thing to him is the belief thatill bring them safety and
smoothness in their lives and that it will bringtihn home. When asked if he had been
initiated into the Yi Guan Dao faith, the applictmisband stated that his wife took him
to the temple and he started to understand whainizms.

When asked about the identity card submitted byagent, the applicant husband stated
that it was his membership card to Yi Guan Dao strwived that he had been initiated
to Yi Guan Dao in 2002, but that he became a taliever in 2006 when he married
and they established a temple at home. When akkedad practised Yi Guan Dao in
Australia, the applicant husband stated that heahadhat he followed his wife. He
stated that the photos contained in the TributeMiere taken in [town deleted:
s.431(2)] at a temple at a big event. He statatlithAustralia they attended temple
every Saturday night for a small gathering whelry there not busy with work.

When asked if there was any reason they couldittage to another part of Malaysia
where [Mr D] could not find them or had no influent¢he applicant husband stated
from their past experiences he believed [Mr D] doudd them. When asked why he
thought his daughters were safe in Malaysia ifinek ldis wife were not safe, the
applicant husband stated that they were directengrtd his wife and not their children,
and also that their children were at home and rvkiwg. When it was put to him that
their daughters could be easily found by [Mr Djhéy were living with his wife’s
parents and with his parents, the applicant husbtatdd that they were concerned that
it would be easy for [Mr D] to find their daughtdyst that it had not happened yet.

Matters arising out of applicant husband’s evidgmaeto the applicant wife at hearing
[in] May 2011

It was put to the applicant wife at the conclusabmhe applicant husband’s oral
evidence that some aspects of the applicant husbaral evidence contradicted her
own oral evidence.

The Tribunal invited the applicant wife to commentthe evidence given by her
husband that their car had been vandalised ind ${adind that he felt he was being
followed, when she had given evidence that [Mr @] mbt find them in [State 6]. The
applicant wife stated that today was the first tshe had heard those things and that
perhaps the applicant husband didn’t want to wbetyor perhaps he had
misunderstood the interpreter.

The Tribunal invited the applicant wife to commentthe evidence given by her
husband that a group of Malay men had come to bigplace and harassed him on a
number of occasions in Kuala Lumpur when her owidence was that the only
difficulty they had in Kuala Lumpur was the assauither husband in October 2009.
The applicant wife stated that she was only awatkeoincident in which he was
assaulted.

The Tribunal invited the applicant wife to commentthe evidence given by her
husband that he had only seen [Mr D] at their honj&own 3] once while her own
evidence was that he came and caused trouble oaroumoccasions. The applicant
wife stated that [Mr D] did come to their home dhey occasions but that it was during
the [dates deleted: s.431(2)] days of the Chines®at.calendar when her husband was



at work, so he didn't see him. She also statedhttiahusband’s Mandarin was not
good enough and he might have misunderstood tegpieter.

132. The Tribunal asked the applicant wife why she lvelieher children were safe in
Malaysia when they were living in part with her imet and could easily be found by
[Mr D]. The applicant wife stated that they wouldiarget the children and that they
were at her mother-in-law’s place where her ownheotvould sometime visit. The
Tribunal asked the applicant wife why she would e they wouldn’t target her
children when her earlier evidence was that sheetethey would be forcibly converted
to Islam. The applicant wife stated that if shd har husband were not there, the
children could not be forcibly converted to Islamthey would need their consent. The
Tribunal asked why then the children were at riskamversion if she and her husband
returned to Malaysia given that they could refusednsent. The applicant wife stated
that it was because [Mr D] would force her to cante Islam and would harass her
when she refused. She stated that if she herssltevconvert to Islam, the children
would automatically be converted to Islam.

133. The applicant wife stated that their fears foritlebildren prevented them from sending
them to school. It was put to her by the Tribuhak her eldest daughter was [age
deleted: s.431(2)] and therefore not of school ajge applicant wife agreed but stated
that children would normally attend pre-school mdergarten for two years before
starting school and that other children [age ddlete131(2)] started kindergarten six
months ago.

134. At the conclusion of the second hearing, the Trédunoted that the applicants’ agent
had been absent for parts of the hearing becauieesfs and granted him 14 days to
make further written submissions after listeninght® hearing record.

Section 424A material — letter dated [June] 2011

135. [In] June 2011, the Tribunal wrote separately tcheaf the first and applicant wife
pursuant to section 424A of the Act, inviting theemments on information which the
Tribunal considered would, subject to their comreeatd response, be the reason, or
part of the reason, for affirming the decisionsem@view. The particulars of the
information were identified as follows (in summary)

That the applicant husband stated in his evidemtleet Tribunal that his car was
vandalised in [State 6] and that he felt he wasdllowed. However the applicant
wife gave evidence to the Tribunal that [Mr D] didt find them or harass them when
they moved in [State 6].

That the applicant husband stated in his evidemtest Tribunal that a group of
Malay men had come to his workplace in Kuala Lumgmat harassed him on a
number of occasions. However the applicant wifeegavidence that the only
difficulty they had had in Kuala Lumpur was theagdson the applicant husband in
October 2009.

That the applicant husband stated in his evidemtleet Tribunal that he had only
seen [Mr D] at their home in [Town 3] on one ocoasiThe applicant wife stated in
her evidence to the Tribunal that [Mr D] came teitihome in [Town 3] and caused
trouble on numerous occasions.



That the applicant husband stated in his evidemtieet Tribunal that four of his
colleagues were present when he was attacked &timwiiuala Lumpur and that he
got into his car and drove by himself to a poligien where he made a report. He
stated that none of his colleagues attended theepstiation with him, nor did the
police send an officer to take statements frontbleagues. The applicant wife
gave evidence that the applicant husband was witbagues when he was assaulted
at work in Kuala Lumpur and that those colleagueatwith him to report the
assault to the police.

136. The letters to each of the applicants required tteeprovide their written comments or
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response by [a certain date in] June 2011, or ketter time by that date. [In] June
2011, the applicant’s representative lodged thieviohg further documents with the
Tribunal but did not respond to the substance effthbunal’s letter dated [June] 2011.:

. A birth certificate and photograph of the applicesife’s brother, [Mr GJ;

. The applicant husband’s Malaysian identity card;
. A translated police report made at [Town 8] Stabarl5 October 2009;
. Photos of the applicant wife and her daughterssister in law [Ms E] and

her daughter, the applicant wife’s mother with s@ndchildren, the applicant
wife at [name deleted: s.431(2)] Chapel in Febr2&y1 and several photos
of a Guan Dao gathering at [name deleted: s.430R3pel [in] May 2011;

. A further submission by the applicant’s represévnat

[In] July 2011 the Tribunal wrote to the applicaimsiting them to appear before the
Tribunal at a further hearing [in] August 2011.

The third Tribunal hearing — [August] 2011

At the commencement of the third hearing, the @pplis’ representative advised that
he was only able to stay for 15 minutes and thdtdtebeen advised that the applicant
wife’s sister-in-law had left home since the lasahng leaving the children with the
applicant wife’s mother although he had not beeemithe reason as to why. He
handed up further photographs of the applicantsimaing to enjoy their religious
freedom and submitted that Malaysia had two legstiesns and that the one that
governed religious affairs was a state law whilesMuas were governed by federal law.
He submitted that when the applicant wife was beeigecuted they went to the police
but that the law could not protect them becausadmeinistration could not interfere
with religious laws and the persecution was beimrgdacted by staff from the
Religious Affairs Bureau. He submitted that indheand in practice, the applicants
were unable to get protection anywhere in Malay3iae Tribunal indicated that it
would give him 14 days to provide further writtarbsissions following the hearing as
he would not present during the hearing.

The Tribunal advised the applicants that it hacedgkem both to a further hearing
because after considering the evidence that thely gave in the earlier Tribunal
hearings, the Tribunal wished to raise with thenumber of further issues:



140.

141.

142.

143.

» Firstly, the Tribunal wished to raise with bothtbém country information that
is before the Tribunal and that the Tribunal coessdo be relevant to their
applications for review;

» Secondly, the Tribunal wished to raise with eacthefn the issue of their
credibility which arise because of inconsistentiesveen the oral evidence of
each of them and their written statements contaiméide material before the
Tribunal, as well as inconsistencies between theemidence given by each of
them;

* Thirdly, the Tribunal took evidence from [the wifef the last occasion while
[the husband] was out of the room. Having refléaie that evidence, the
Tribunal wished to put the substance of that ewsddp [the husband] and give
him an opportunity to make any comment he may wsbn that evidence;

* Fourthly, the Tribunal wished to put to each ofnth@formation before the
Tribunal that would be the reason, or part of #espn for affirming the
decision under review.

The Tribunal advised the parties that it was nangoo ask either of them to leave the
room during this hearing and that some of the mattet it wished to raise it would

put to them both together while other matters wdaddlirected to one or other of the
applicants. The Tribunal advised the parties ¢ivah where it was required to direct
matters to one or the other of them, it was happytfe other to respond to or comment
on that matter after the person to whom it is deedas done so.

Country information put to both of the applicants

The Tribunal advised that it was firstly going tat po both of them the substance of
country information before the Tribunal that wakevant to their claims, much of
which it had already discussed at some length tghapplicant wife. The Tribunal
advised that it was going to ask each of the appt&in turn if they would like to make
any comment on the country information that it \@hsut to discuss with them.

The Tribunal put to the applicants that countrypiniation before the Tribunal
indicates that Yi Guan Dao (also known as the US#ygt) has been practised by ethnic
Chinese in Malaysia since 1947 and that its merhigeggew rapidly in the 1970s and
1980s. Country information also suggests thatesthe 1990s, the Unity Sect is
reported to have been actively involved in organgsiarious cultural and social
activities. The Tribunal advised that it had beeable to locate any recent reports of
practitioners of Yi Guan Dao facing serious harnaassult of their religious beliefs in
Malaysia and asked if the applicants wished to centm

The applicant wife stated that the persecutiontaarth she had experienced was done
to her personally because they accused her okspecting Allah in their books and
attacked them at the Lantern Festival, destroyieg idol. When asked if she was
referring to the attack in 2009, the applicant veiéed she was but that they also came
on other occasions during the [dates deleted: J3iinar calendar when he wanted
to disturb them. The applicant husband told thbuiral he had nothing further to add
to his wife’s comments.
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The Tribunal then put to the applicants that couimtformation indicated that ethnic
Chinese people form a significant minority of Maeys population and that in central
western states such as Perak, ethnic Chinese tovastver 30 percent of the
population and in major urban centres such as Kuatgpur and Georgetown, Penang,
they are recorded as constituting a slight majoritize applicant wife responded that in
their area, ethnic Chinese constitutes only a sergll minority. The applicant
husband stated that in their region or area, theyreore Malay people than ethnic
Chinese people. The applicant wife stated thidtey were to go further up there would
be even more ethnic Malay people and that in tlegjion, the day off is Friday because
it is a day for prayer for Muslims, while in Kudlampur and other big cities, they
have Saturday and Sunday off.

The Tribunal then put to the applicant husband @h#te last hearing, it had put to his
wife that independent country information beforsuggested that as she was legally

married to him, she could not be forced to marmybaxly else as the laws of bigamy in
Malaysia prevent that. The applicant husband medgd that that was correct and that
when his wife married him, she became his wife haxélalay people always tried to
disrupt them which made their lives very difficult.

The Tribunal then put to the applicant husband @h#te last hearing, it had put to his
wife that independent country information beforendicated that the Malaysian
government maintains a dual legal system, wherdilayi'@ courts rule on religious and
family issues involving Muslims and secular courtt® on other issues relating to both
Muslims and non-Muslims and that the Malaysian @itutn states that “every
person has the right to profess and practice hggar”, although it also states that
Islam is the religion of the Federation. The Triblstated that independent country
information before it suggested that under Shadava no person can be forced to
convert to Islam. The applicant husband respomigi&idalthough general laws stated
that no-one could be forced to convert to Islamythad been threatened and
intimidated which made them afraid and that althotigey reported it to the police,
they just tried to put them down. The applicarglband stated that their persecutors
are in a dark area and can do whatever they wahtre he and his family could be
seen by them, but could not see them. The appheda stated that she understood
that these things had happened and that from aajeye¥spective there were two legal
systems and people could have different religiel®ts but in reality all those things
were done to them. She stated that his frieneédale police and told them about the
car radio but the police refused to take actiohe Stated that they also reported this
matter but the police refused to take any actioitivimeant they couldn’t get
protection. The applicant husband stated that ifaj4sa the police did not want to
provide protection to them and were biased ag#mesh, refusing to protect them. She
stated if they reported anything missing to thegeglthey wouldn’t take action against
Malay people and for them there was no justice.

The Tribunal then put to the applicant husband @h#te last hearing, it had put to his
wife that independent country information beforsuggested that under Shari'a law,
the children cannot be converted to Islam withbetdonsent of one or both parents
The applicant husband stated that was correcttatichildren could not be forced to
convert but that his children were very young aadvas concerned that what
happened to him might happen to them. He sta@dritMalaysia children start school
at age 6 and his children were [ages deleted: ¥31The applicant wife stated that if
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she and her husband had to give in, their chilednirhave no choice but to follow
them. When asked what she meant by “give in” aiiygicant wife stated that she
meant to surrender to their harassment and dismupthich will give them no choice
but to accommodate them, which they currently ditvant to do.

Evidence of the applicant wife put to the applidamsband

The Tribunal advised the applicant husband th#teatast hearing, it had taken
evidence from his wife while he were out of thermpand wished to put to him some
aspects of his wife’s evidence that is relevaritdoclaims for protection in order to
provide him with an opportunity to comment or gaugy additional evidence that he
would like to about those matters.

The Tribunal indicated to the applicant husband ithaad noted that the oral evidence
of himself and his wife contained some inconsiseshand that it had previously given
his wife an opportunity to comment on those incstesicies and now wished to give
him that opportunity. The Tribunal indicated thalso wished to raise with him the
issue of his credibility which arises for the Tnitah as a result of these inconsistencies.

The Tribunal advised the applicant husband thawifes had given evidence that she is
a follower of Yi Guan Dao and that the Tribunal gied that to be the case. The
Tribunal indicated that it also accepted that he imdiated into Yi Guan Dao in 2002
and that their two children are members of thahfaihe Tribunal advised the
applicant husband that his wife had given evidehaeduring her childhood her
parents sought the assistance of an Islamic faigtteh named [Mr D] in relation to the
illness of her younger brother [Mr G] and the Tnlaliaccepted that to be the case.

The Tribunal advised the applicant husband thawifes had given evidence that in
exchange for [Mr D] healing her brother, his wifparents agreed that she and her
brother would marry the son and daughter of [Mmiben they grew up and asked him
if he wished to comment on that. The applicanblansl stated that he understood that
during his wife’s childhood these things happened that there were promises made,
stating that it was reasonable for parents to npaémises when their children were ill.

The Tribunal advised the applicant husband thawifes had given evidence that her
brother, [Mr G], married [Mr D]'s daughter [Ms K} 2005 against his will and asked if
he wished to coment on that. The applicant husistatdd that he was only aware that
they were together and that he didn’t wish to comismien other people’s feelings.

The Tribunal advised the applicant husband thatvifes had given evidence that [Mr

D] wished her to marry his son [Mr C] and was vengry when he discovered that she
had married the applicant husband instead. THmumal advised the applicant husband
that his wife had stated in her written claims & is afraid that if she returns to
Malaysia, she will be forced to marry [Mr D]'s sfMr C] and asked if he wished to
comment on those matters. The applicant husbaeldsthat although he was aware
that [Mr D] wanted his wife to marry his son, thevas nothing in writing. He stated
that he understood that his wife’s brother had redrMr D]’'s daughter because of his
illness, but that he had no concerns in marryisgafe and he didn’t think that the
promises were anything he should worry about.
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The Tribunal advised the applicant husband thawifes had claimed that if she returns
to Malaysia, she fears being forced to converskanh and that she stated that [Mr D]
couldn’t force their family to convert to Islam biimat he had tried all means possible to
make it impossible to continue to worship Buddhd #rat she was afraid that she
would be forced to convert to Islam because shelfat [Mr D] was using his power to
force them. The Tribunal advised the applicanblans that his wife also gave
evidence that her brother has not yet convertéslam despite marrying [Mr D]'s
daughter in 2005. The applicant husband statactbavife’s brother had not
converted to Islam because if he does he will neathange his name but that names
are very important to Chinese people and his wipaients are still alive.

The Tribunal advised the applicant husband thawifes had claimed that if she returns
to Malaysia, she fears that her children will ddgoforced to convert to Islam and that
they would suffer female genital mutilation as suleof that conversion and asked if
he wished to comment. The applicant husband staggdhe had no comment on that
matter.

The applicant husband’s employment history

The Tribunal noted that the applicant husband heted in his application for a
protection visa that he worked as a technical sapgfficer for a company called
[Organisation 9] and asked where that company aeatéd. The applicant stated that
it was located inside a shopping centre in Kualmpur. The Tribunal asked him how
long he worked there and he stated that he wotkae ffor [number deleted: s.431(2)]
months until October 2009. The Tribunal put to d@pplicant husband that in his
application for a protection visa, he stated tleatMorked for that company for [number
deleted: s.431(2)] years between [year delete@1¢2)] and 2009. The applicant
husband stated that the information in his wridieplication was wrong because when
they first arrived, they had the help of a frienkoatold them to just write down
whatever so that information was not correct.

The Tribunal asked the applicant husband abowthgoyment with [Organisation 10]
and the applicant husband stated that it was atsddd in Kuala Lumpur and he
obtained a subcontracting job with that compangubgh the help of a friend. He stated
that he did not have a fixed term of employmentveas$ working as a subcontractor
trying to earn extra money. The Tribunal put te &pplicant husband that in his
application for a protection visa he had stated hieshad worked there between
October 2009 and December 2009. The applicantamasstated that the information

in the application was not correct because he tldréw what to write and his friend
just told him to write whatever.

The Tribunal put to the applicant husband thatdwk $tated in his original protection
visa application that he had [number deleted: $2)3Years work experience in IT
technical support in Kuala Lumpur and asked whetthisrwas correct. The applicant
husband stated that he did have [number dele#8il ()] years work experience in IT
but that it was not all based in Kuala Lumpur.

The Tribunal put to the applicant husband thatnf@mation given in his written

claims and statements would appear to be inconsisiién his claim during his oral
evidence that he was working at [Organisation qlimwn 3] for 3-4 years between
2005 and 2009 and asked if he wished to commetitain The applicant husband
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stated that because he only specialised in IT, vileawas working in [Town 3] he was
working as an IT person. He stated that the disareies between his written
application for a protection visa and his oral evide could be explained by the fact
that when they were filling in the visa applicatigrwas very close to the deadline and
they were doing it in a rush without understandiigat they had to do. He stated that
when they were invited to give oral evidence, tkegw they had to tell the truth and
whatever he said in his oral evidence was true.

Adverse material raised with the applicant husband

The Tribunal indicated to the applicant husband ithaished to discuss with him
information that would be a reason, or part ofasom for affirming the decision to
refuse a protection visa. Itindicated that it \yagng to explain why that information
was relevant and ask him if he wished to commerdraespond to this information. It
explained that he should tell the Tribunal if herdi understand the information or
why it was relevant and that he should inform thiédnal if he wanted more time to
respond to that information.

It became apparent to the Tribunal while going digfothe procedures set out in
section 424AA that the applicant husband was hadghifiigulty understanding the
relevance of the information being put to him amel tonsequences of the Tribunal
relying on that information. The Tribunal note@tlhe applicants’ representative was
not present at the hearing and decided to distessubstance of the matters with the
applicant without attempting to invoke the proceduof section 424AA. The Tribunal
advised the applicant husband that it would distiussnatters with him in a less
formal way and write to him after the hearing parsiLio section 424A inviting his
further written comments on that information if\Wwesshed to make any.

The Tribunal put to the applicant husband thatdwk dtated in his evidence to the
Tribunal that while living in [State 6], he was Waorg casually and that his car was
sabotaged and he felt he was being followed. Tritmumal stated that the oral evidence
of his wife was that [Mr D] did not find them whémey moved to [State 6] and this
was because the two of them didn’t work or leawehtbuse except to go grocery
shopping. The Tribunal noted that she later gaigeace that the applicant husband
hadn’t told her about the car being sabotagedtist¢5] or his feeling that he were
being followed. The applicant husband told thédinial that he didn’t tell his wife
about what had happened because being a man Hevdaa to rely on his parents for
a living and he didn’t want his wife to worry anyrea@iven what had happened in
Kuala Lumpur.

The Tribunal put to the applicant husband thatdwek dtated in his evidence to the
Tribunal that a group of Malay Muslims came towkplace in Kuala Lumpur on
several occasions and harassed him and sometiatesrshgs. The Tribunal noted the
evidence of his wife at the last Tribunal hearingvhich she stated that that the only
incident that took place during the time they wiar&uala Lumpur was the assault on
him by several Malay men while he was at work indder 2009. The applicant
husband stated that he didn’t think it was an aoptow them to return to Malaysia as the
police would not provide protection and that iftred options, he would not have been
separated from his daughters for so long.



164. The Tribunal put to the applicant husband thatdwt dtated in his evidence to the
Tribunal that he had only met [Mr D] on two occasi@nd that he had only seen him
at their home in [Town 3] on one occasion, beingrmduthe Lantern Festival in
February 2009 when [Mr D] tore down their idol. Theébunal noted the oral evidence
of the applicant wife in which she stated that @l as destroying the idol at their
home in February 2009, [Mr D] came to their homgTiown 3] on several occasions
between 2006 and February 2009 to make thingsdiffior their family when they
wanted to worship with others who came over tortheuse. The Tribunal noted that
she stated that [Mr D] came to the house she shatbdim and caused problems,
using the excuse that he wouldn’t allow their famd worship Buddha.

165. The applicant husband stated that he did see [Myrjvo occasions, the first being
when he came to their temple and destroyed theiraidd the second occasion being
when he was in Kuala Lumpur and [Mr D] came toviniskplace and assaulted him.
The Tribunal put to the applicant husband that quate different from his earlier
evidence to the Tribunal in which he stated thafifrse saw [Mr D] at [Organisation 7]
and then at his home in [Town 3] and that he hadipusly stated that [Mr D] did not
come to Kuala Lumpur but had sent other men. Ppdéiaant husband stated that when
he saw [Mr D] at [Organisation 7] he was far awayni him and he didn’t approach
him and ask if he was [Mr D]. He stated that he ban in Kuala Lumpur and that he
was very sensitive to his face.

166. The Tribunal put to the applicant husband thatdwt dtated in his evidence to the
Tribunal that four of his colleagues were presen¢rvhe was attacked at work in
Kuala Lumpur in October 2009 and that he got insoclar and drove by himself to a
police station where he made a report. He sté@tnione of his colleagues attended
the police station with him, nor did the police dem officer to take statements from
his colleagues. The Tribunal noted the oral evigenf the applicant wife in which she
stated that he was with colleagues when he wasilésgat work in Kuala Lumpur and
that those colleagues went with him to report #eaalt to the police. The Tribunal put
to the applicant husband that the discrepanciegdast their evidence made the
Tribunal wonder whether either of those versionsawwrie. The applicant husband
stated that he was assaulted at his workplace @ubgo to the police to report that.
The applicant wife stated that she took it for ¢edrthat because his colleagues were
with him, they must also have accompanied him ¢éopiblice station and given
evidence to the police.

167. The Tribunal put to the applicant husband thawhis had given evidence that her
brother has not converted to Islam despite beingietato [Mr D]'s daughter [Ms E]
since 2005 and that she was no longer worried dimng forced to marry [Mr D]'s
son, [Mr C]. The applicant husband stated thatrienkit was impossible to force his
wife to marry [Mr C] but there are still concerngeo the children. He stated that they
could not return to Malaysia because they were YaiDao followers and that if they
returned they would be forced to convert to Islam.

168. The Tribunal put to the applicant husband thawiie had given evidence that they
could not work in [Town 3] after they returned frdfmala Lumpur because they were
concerned that they might be found again, howelverasso gave evidence that her
parents and brother knew that the family was injit@] and she stated that her sister-
in-law, [Ms E], wouldn’t tell [Mr D] where they werbecause she was on the side of
yourself and your wife. The Tribunal asked thel@ppt husband if he would like to



comment on those matters and the applicant husbdrghted that he had no further
comment.

Further evidence of the applicant wife
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The Tribunal indicated to the applicant wife thadtad some further questions for her
and that it also wished to raise with her the issiuger credibility which had arisen
because of inconsistencies between the evidendeashgiven to the Tribunal,
statements she had made in her protection visé&afiph and inconsistencies between
her oral evidence to the Tribunal and that of hestiand.

The Tribunal put to the applicant wife that in la@plication for a protection visa, she
stated that she had worked as a clerk for [Orgaaisd 1] between March 2001 and
March 2002 and then as an accounts clerk at [Osgdon 12] between August 2002
and May 2005. The applicant indicated that this w@rrect and that [Organisation 11]
was engaged in selling [products deleted: s.431{B)le [Organisation 12] is engaged
in [services deleted: s.4231(2)].

The Tribunal asked the applicant wife if she hag aher paid employment in
Malaysia after 2005 and the applicant wife staked when she returned to [Town 3]
she got married and only did some casual work pesuarkets before stopping
because of the harassment. The applicant wifedsthait she worked in the [name
deleted: s.431(2)] Supermarket in [Town 3] but ste¢ was not sure of the dates
because she was working in different stores aratedd a [shop] at the end of 2008
before she [incident delelted: s.431(2)]. Wheredskbout her work in her relative’s
[shop], the applicant stated that she would jugtipdrom time to time during 2007
and 2008 to work on the accounts. She stategsh®just went to the shop and took
the book-keeping and accounts back home and diditwdsthere, sometimes spending
a day in one of the different outlets. The Tribduaeked the applicant wife why she
didn’t include that employment in the work histmgntained in her application for a
protection visa recently lodged with the Tribunatiahe applicant stated that her agent
had told her she didn’t have to include part timigsj

The Tribunal put to the applicant wife that thererevdiscrepancies between her
evidence and that of her husband about who wasg#or their children. The
applicant wife told the Tribunal that her parems &der husband’s parents took turns
caring for their children and at a later stagerhether in law provided the majority of
care for her children because her own mother hadter children to look after,
being her brother’s children and when the fouthein were together they would fight.
The applicant wife stated that they were also vedrabout further harassment.

The Tribunal asked the applicant wife about hentdgetatement that her sister-in-law
had recently left home. The applicant wife told ffribunal that occurred one month
ago because there was harassment all of the tichthag always came to enquire
about their whereabouts and intimidated her brothianting him to convert to Islam so
they left home. She stated that her mother wastagtng at home at the moment and
that her brother’s children were at an aunt’s hdugehat her brother and his wife
were not living there with them. She stated thaytjust wanted to be away from all
the disruptions and did not tell them where theyeagbing. The Tribunal asked why
her brother and his wife had left their childreminel and the applicant wife stated that
they were like the applicant wife and her husbaod sure whether they could survive.



The Tribunal asked whether this left the childrensk and the applicant wife stated
that her brother’s children had connections to Maleople so could be protected. The
Tribunal put to the applicant wife that if her bret and his wife left home because of
fear of persecution, it would seem that their aleifdwould also be at risk. The
applicant wife stated that they left home becawsebhother was being pushed to
convert to Islam and he wanted to delay the proatds his parents were alive. She
stated that they went to other places to work andvsay from all of their problems and
the two children were already Muslim and they cao'tanything about it.

174. The applicant wife stated that for ordinary citigerf Malaysia there was no channel
for complaints and no protection, that these thimas really happened to them and that
cases like theirs were not reported in the media.

Further section 424A material — letter dated [Augwst] 2011

175. [In] August 2011, the Tribunal wrote separately#xh of the first and applicant wife
pursuant to section 424A of the Act, inviting theemmments on information which the
Tribunal considered would, subject to their commemtd response, be the reason, or
part of the reason, for affirming the decisionsemeview. The particulars of the
information were set out as follows with respecth® applicant husband:

* You stated in your evidence to the Tribunal thalleviiving in [State 6], you
were working casually and that your car was sateat@md you felt you were
being followed.

The Tribunal has before it information being thal@vidence of your wife at
the last Tribunal hearing in which she stated fiiatD] did not find you or
your wife when you moved in [State 6] and this Wwasause the two of you
didn’t work or leave the house except to go grosgpping. She later gave
evidence that you hadn't told her about the camndpeabotaged in [State 6] or
your feeling that you were being followed.

* You stated in your evidence to the Tribunal thgt@up of Malay Muslims
came to your workplace in Kuala Lumpur on sevecabgions and harassed
you and sometimes stole things. The Tribunal ledsrb it information being
the oral evidence of your wife at the last Tribunearing in which she stated
that that the only incident that took place duting time you were in Kuala
Lumpur was the assault on you by several Malay wigite you were at
work in October 2009.

* You stated in your evidence to the Tribunal that iave only met [Mr D] on
two occasions and that you have only seen himat lyome in [Town 3] on
one occasion, being during the Lantern Festivedehbruary 2009 when he
tore down your idol.

The Tribunal has before it information being thal@vidence of your wife at
the last Tribunal hearing in which she stated Hisatvell as destroying the

idol at your home in February 2009, [Mr D] cameytmr home in [Town 3]
on several occasions between 2006 and Februarytd@@8ke things

difficult for your family when you wanted to worghivith others who came
over to your house. She stated that [Mr D] canthédchouse she shared with
you and caused problems, using the excuse thabbklmwt allow your

family to worship Buddha.



You stated in your evidence to the Tribunal that fof your colleagues were
present when you were attacked at work in Kuala fuunin October 2009
and that you got into your car and drove by yotiteeh police station where
you made a report. You stated that none of yolleagues attended the
police station with you, nor did the police sendb#ficer to take statements
from your colleagues.

The Tribunal has before it information being thal@vidence of your wife at
the last Tribunal hearing in which she stated yloat were with colleagues
when you were assaulted at work in Kuala Lumpurtaatithose colleagues
went with you to report the assault to the police.

The Tribunal has before it information being thal@vidence of your wife at
the earlier Tribunal hearings that she was no loageried about being
forced to marry [Mr DJ's son, [Mr C].

The Tribunal has before it information being thal@vidence of your wife at
the earlier Tribunal hearings that [Mr D] couldfgtce your family to

convert to Islam but that he had tried all mearssitde to make it impossible
to convert to worship Buddha and that she wasaftrait she would be
forced to convert to Islam because she felt thatPyiwas using his power to
force them. Your wife also gave evidence thatlnether has not converted
to Islam despite being married to [Mr D]'s daugHtés E] since 2005 and
that your daughters cannot be converted to Islaitewbu and your wife are
in Australia as this would require the consentaingelf or your wife.

The Tribunal has before it information being thal@vidence of your wife at
the earlier Tribunal hearings in which she staked that you and she could
not work in [Town 3] after your returned from Kuadlampur because you
were concerned that you might be found again. Wewshe also gave
evidence that her parents and brother knew thatfaouily was in [Town 3].
She stated that her sister-in-law, [Ms E], wouldalt [Mr D] where they
were because she was on the side of yourself amdwite.

176. The particulars of the information were set outadl®ws with respect to the applicant

wife:

The Tribunal has before it information being thal@vidence of your
husband at the last Tribunal hearing that whilegvn [State 6], he was
working casually and that his car was sabotagecharfdlt he was being
followed.

You stated in your evidence to the Tribunal that [ did not find you or
your husband when you moved in [State 6] and tlais lecause the two of
you didn’t work or leave the house except to gacgrg shopping. You later
gave evidence that your husband hadn't told yowtthe car being
sabotaged in [State 6] or his feeling that he wasgfollowed.

The Tribunal has before it information being thal@vidence of your
husband that a group of Malay Muslims came to higkplace in Kuala
Lumpur on several occasions and harassed him anetisoes stole things.
You stated in your evidence to the Tribunal thatahly incident that took
place during the time you were in Kuala Lumpur weasassault on your
husband by several Malay men while he was at wofRdtober 2009.



» The Tribunal has before it information being thal@vidence of your
husband that he has only met [Mr D] on two occasimd that he only saw
him at your home in [Town 3] on one occasion, belogng the Lantern
Festival in February 2009 when he tore down yoat. idou stated in your
evidence to the Tribunal that as well as destrofregidol at your home in
February 2009, [Mr D] came to your home in [Towro8]several occasions
between 2006 and February 2009 to make thingsdiffior your family
when you wanted to worship with others who came twgour house. You
stated that [Mr D] came to the house you sharel yaur husband and
caused problems, using the excuse that he wouwdtlaiv your family to
worship Buddha.

* You stated in your evidence to the Tribunal thatrnfmusband was with
colleagues when he was assaulted at work in Kuataplur and that those
colleagues went with him to report the assaulb®golice. The Tribunal has
before it information being the oral evidence ofiybusband that four of his
colleagues were present when he was attacked &tivBuala Lumpur in
October 2009 and that he got into his car and dbgMeimself to a police
station where he made a report. He stated tha abhis colleagues
attended the police station with him, nor did tléige send an officer to take
statements from his colleagues.

* You stated in your oral evidence at an earlier dmdd hearing that you and
your husband went to [State 6] in April 2010, lewyvyour children with your
mother-in-law. The Tribunal has before it inforinatbeing the oral
evidence of your husband at the last Tribunal heari which he stated that
your daughters were not under his parents’ carethlatithe children
sometimes visited his parents. When asked whasehtsidaughters were
under, your husband stated that sometimes yourentibk care of the
children and that sometimes his parents did.

177. In respect of each of the above particulars, thieuhal explained in its letter why the
information was relevant and the consequenceseof tibunal relying on that
information.

178. [In] August 2011, the applicant wife provided apesse to the Tribunal’s letter dated
[August] 2011, stating in summary that:

* Her husband was working casually from home doomputer repairs but that
they were on the whole still very housebound im{&6] where they felt safer
because it is a city with a Chinese majority;

* Her husband did not tell her the car had been agkdtnor of his concern about
being followed because he did not want to worry her

* During that time she was still being harassed bez@dr D] regularly asked
about her through his daughter [Ms E] and she vedebccasional messages
that she should contact him;

* Her husband worked in a shop in [area deleted1624Bin KL, this area was
notorious for politico-religious activities by tieligious Affairs Department,
[Mr D] worked in the [State 4] Office of the Relais Affairs Department and
was well connected in the Wilayah (Federal Teryitoir Kuala Lumpur);



* There were quite a few occasions of harassmenstatidng against them, the
most serious in October 2009 when [the husband]asaaulted by a group of
Muslims and among the group, he noticed [Mr DJ;

* The applicant husband made the police report asnaality as Malaysians of all
ethnicities know that the Religious Affairs Depagimis quite above the law
and that they are under the jurisdiction of théeséand police being under the
civil jurisdiction are quite incapable of intervagior protecting its citizens;

* The assault on the applicant husband is contamétki police report dated
[October] 2009 and the applicant wife was not tivelnen the report was made
and there is no credibility issue there;

* [Mr D] did come to the house during the Lanterntivasin 2009 with officials
from [Town 3] Local Council to remove and pull dotre Guan Yi Statues and
Maitreya/ bohisdattva. It was an act of the Colimeioking the local council
by-laws and they were warned that their prayer éalid not meet the
requirement of the local council by-laws;

» They did not make a police report but all underdtthy were persecuted by
the officials with the pretext of enforcing the land were targeted by [Mr D]
who had instigated the Local Council to act agatinsin;

* The children in the early days were switched araiedpaternal and maternal
grand-parents and when [Mr D] came visiting, thi#dcen would be sent to the
paternal grand-parents’ home. [Mr D] had two glastdldren at the maternal
grand-parent’s house therefore very often the oildvere looked after by the
paternal grandmother. The applicant husband mexgtabd the Tribunal's
guestions on this point as he could not fully ustserd the interpreter;

* [Mr D] and his son on occasion visited the applicaife’s mother’s house to
ask about the applicant wife, where she was andhehshe had converted to
Islam. The applicant wife regarded it as a thtediter safety when he and his
mates destroyed the prayer altar at their home.

179. As at the date of decision, the applicant husbattrot responded to the Tribunal's
letter dated [August] 2011.

FINDINGS AND REASONS

180. In order to satisfy the Convention definition afedugee, the applicants must have a
well-founded fear of persecution. They must hasgelgective fear, and that fear must
also be well-founded when considered objectivalilere must be a real chance that the
applicants will be persecuted for a Conventioneaatthey return to Malaysia. The
Tribunal accepts that the applicants do not wanetiorn to their own country. The
question for the Tribunal is whether the applicaf@sr of persecution is objectively
well-founded within the criteria of the Refugeesn@ention.

181. It is important to adopt a reasonable approach whaking findings of credibility. In
Minister for Immigration and Ethnic Affairs and Miblatton v Guo Wei Rong and Pan



Run Juan(1996) 40 ALD 445 the Full Federal Court, Fostepdnded a cautionary
note at 482:

. .. care must be taken than an over-stringgmtoggh does not result in an unjust
exclusion from consideration of the totality of seevidence where a portion of it
could reasonably have been accepted.

182. The High Court in Ministefor Immigration and Ethnic Affairs v Wu Shan LiarC&s
(1996) 185 CLR 259 stated as follows (Kirby J at 39

First, it is no erroneous for a decision-makersprged with a large amount of
material, to reason conclusions as to which ofdlts (if any) had been established
and which had not. An over-nice approach to teaddrd of proof to be applied here
is not desirable. It betrays a misunderstandinth@fvay administrative decisions
are usually made. It is more apt to a court cotidga trial than to the proper
performance of the functions of the administra¢een if the delegate of the Minister
and even if conducting a secondary determinatibrs not an error of law for a
decision-maker to test the material provided bydtfiterion of which is considered to
be objectively shown, as long as, in the end, h&herperforms the function of
speculation about the “real chance” of persecutguired byChan

183. With these matters in mind, the Tribunal now tuimghe applicant’s claims.
Country of Nationality

184. The applicants both travelled to Australia on passpssued by Malaysia [in] June
2010. They state that they are nationals of thahtry and the Tribunal accepts this to
be the case, having viewed copies of their passpod the Department’s movement
records. The Tribunal has assessed the applicaaisis against Malaysia as their
country of nationality.

Well Founded Fear of Persecution

185. At the outset the Tribunal records that duringhkaring it found aspects of the each of
the applicants’ evidence to be unreliable and tagkiredibility and as a consequence
the Tribunal has formed the view that certain atgpettheir evidence should not be
accepted.In particular the Tribunal had concerns about iststencies in the evidence
of the applicant wife and the applicant husbandyelsas inconsistencies between
their evidence and earlier written statements pledito the Department and/ or
Tribunal. The applicant wife was invited to commentsome of the inconsistencies in
the parties’ oral evidence during the second hgdnt} May 2011 as set out in
paragraphs 129 — 132 above and at the third heasisgt out in paragraph 173 above.
The applicant husband was invited to comment oselamd other inconsistencies
during the third hearing [in] August 2011 (paradre63-169). Further matters were
put to the parties pursuant to section 424A byceotiated [June] 2011 (paragraph 136)
and [August] 2011 (paragraph 176). Having congidéhe parties’ responses to these
matters, the Tribunal is of the view that certapects of their evidence should not be
accepted.

186. In essence the applicant wife has claimed thafesdrs persecution from religious
authorities in Malaysia, as well as from an Islaglder, [Mr D] and groups of men
associated with [Mr D] on the basis of her religidhowever, the mere fact that a
person claims fear of persecution for a partictéason does not establish either the
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genuineness of the asserted fear or that it isl“fwahded” or that it is for the reason
claimed. A fear of persecution is not “well-founidéf it is merely assumed or if it is
mere speculation.

The applicants’ religious beliefs

The Tribunal accepts the applicant wife’s claimgéoa follower of Yi Guan Dao. In
making that assessment, the Tribunal notes thattgounformation indicates that Yi
Guan Dao has been practised by ethnic Chinese layla since the first Unity Sect
Fotang (Buddha Hall) was set up in Peninsular Maéain 1948. The Tribunal
considers that the evidence given by the appliadfietabout her practise and beliefs
was broadly consistent with that contained in couimformation, in particular the
applicant wife’s evidence that Yi Guan Dao wasegh to heaven, that initiation
involved introduction to three secret treasuresciisihe could not disclose and that
every person came from one mother, Laomu. Theulmdbconsidered also that the
applicant wife’s evidence as to her practise oSdian Dao at family shrines in firstly
her parents’ home and later her own home and arigdpecasions at a big temple is
consistent with country information which indicatbat the initial stage of the Unity
Sect’s development in Peninsular Malaysia usualyan with a family shrine set up in
a member’s house with public halls being developebdigger congregational sités

The Tribunal notes that the applicants at timesrrefl to Yi Guan Dao as a “Buddha
religion” and that on their marriage certificatee treligion of each is described as
“Buddha”. In photographs produced by the partiethé Tribunal, a Buddha is clearly
visible in the family shrine. The Tribunal form#te view that this is not inconsistent
with the applicants’ claimed practice of Yi Guand)aoting that country information
indicates that it was believed that the foundeYidGuan Dao, Zhang Tianran, was an
incarnation of the Living Buddha Jigong who hadrbsent by the Eternal Mother Wuiji
Laomu to transmit the Dao to huméahand further that Yi Guan Dao is different to
popular religion primarily through “its focus oretiMaitreya Buddha and in its belief in
the Venerable Heavenly Mothet*”

The Tribunal further accepts the applicant husbandal evidence that his parents
followed all Buddha religions and that he was idtreed to Yi Guan Dao by the
applicant wife in 2002. In making this assessmiga, Tribunal notes that the
applicants’ produced to the Tribunal copies of foards which were claimed to be
membership identification cards for Yi Guan DadeTlribunal accepts that those
cards were issued in respect of each of the appsiGnd their two children and that
consistently with the parties’ oral evidence, tpplecant husband was initiated into Yi
Guan Dao in 2002 and the applicant wife in 1997.

The applicant wife’s claim regarding Islamic faltiealers

The Tribunal accepts that the applicant wife’s ptgesought the assistance of an
Islamic faith healer named [Mr D] in the 1990s @ation to the illness of her younger

39300, K.W. 1997A Study of the Yiguan Dao (Unity Sect) and itsstpment in peninsular MalaysiRhD
thesis, University of British Colombia, pp. 7, 1469, 172-173, 190-191, 241 & 250-251

31 Clart, P. 2005, ‘Yiguan Dac’, iEncyclopedia of Contemporary Chinese CultadeE.L. Davis, Routledge,
London, pp. 699-700, at p. 699

%2 Bosco, J. 1994, ‘Yiguan Dao: “Heterodoxy” and PlapiReligion in Taiwan’ in Rubenstein, M.A. 199fhe
Other Taiwan: 1945 to the Preseliast Gate, New York, Ch.16, pp. 423-444, at p.433
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brother [Mr G] born [date deleted: s.431(2)]. laking this assessment, the Tribunal
notes that country information before it indicatiest the use of faith healers (or
“bomohs”) continues to be widespread in Malaysta®* and that the arrival of Islam
brought the Islamisation of the bomohs, with masing Koranic verses to cure people
instead of more traditional animist practitesThe Tribunal notes that although
meddling with the occult is banned under Islamartst bomohs are reportedly
tolerated®. The Tribunal accepts the applicant wife’s oratlence that [Mr D] has a
religious position high in the Islamic hierarchydahat he works for the Religious
Affairs Department in [State 4].

The involvement of [Mr D] with the applicant wifdamily

The Tribunal accepts the applicant wife’'s oral evice to the effect that in exchange
for healing her brother, her parents agreed tleafplicant wife and/or her brother
would marry [Mr D]'s children when they had growp.uThe Tribunal accepts that
[Mr D] approached the applicant wife’s family agamabout [year deleted: s.431(2)],
demanding that the applicant wife marry his sorm, @l The Tribunal accepts that at
this time, the applicant wife had already formeglationship with the applicant
husband and was resistant to the proposed marriage.

The Tribunal accepts the applicant wife’s evidetinz her parents told [Mr D] when
he first approached them in [year deleted: s.431(2} she was still studying and too
young to marry. The Tribunal accepts the applieéfe’s oral evidence that [Mr D]
didn’t contact her family between [year deleted34(2)] and about 2004 or 2005 and
that as a result they thought that nothing furtheuld happen. The Tribunal accepts
the applicant wife’s oral evidence that she martiedapplicant husband in 2006,
noting that the marriage certificate before thétinal indicates that their marriage
took place [in] May 2006.

The marriage of the applicant wife’s brother

The Tribunal accepts that the applicant wife’s beof{Mr G] married [Mr D]'s
daughter, [Ms E], in 2005. In making this assestirtbe Tribunal notes that the
applicant wife has produced photos of [Ms E] wite aipplicant wife and other
members of her family of as well as birth certifesaof [Ms E]’s two children, [Ms F]
born [date deleted: s.431(2)] and [Mr G], born §dd¢leted: s.431(2)].

However while the Tribunal accepts that the magiags arranged, the Tribunal finds
that [Mr H] married [Ms E] willingly and was notifeed to do so. In making this
assessment, the Tribunal notes the applicant wifielsevidence that at the time her
brother was single and he found that he could lgeigavell with [Mr D]'s daughter.
The photos produced to the Tribunal show [Ms Ehuiite applicant wife and other
family members on several occasions, one of whiehapplicant wife stated took place
at a Yi Guan Dao temple. The applicant wife stat@aously during the hearing that
her relationship with [Ms E] was OK, and also tfMs$ E] was “on our side” when

%3 Ahmad, R. & Teo, A. 2010, ‘Malaysia to controltfahealers as more seek spirit aRleuters Newsl4
October

34 Kamali, M.H. 2010, ‘Not easy to use laws agaiatk magic’,New Straits Time<29 November

% Bose, R. 2010, ‘The new face of Malaysia’s Islamitcthdoctors’ Agence France-Press22 August
% Ahmad, R. & Teo, A. 2010, ‘Malaysia to controltfahealers as more seek spirit aRleuters Newsl4
October



asked why [Ms E] would not disclose the whereabotitee applicants’ two daughters
to her father. The applicant wife also gave evigetihat [Ms E] involved herself in Yi
Guan Dao religious rituals following the death fod applicant wife’s grandmother,
because that grandmother had been kind to [MsTEg Tribunal also notes the
applicant wife’s oral evidence that [Mr H] and [M$ lived with the applicant wife’s
parents after their marriage in 2005. On the ewdebefore it, the Tribunal finds that
[Mr H] married [Ms E] willingly and that [Ms E] waaccepted into the applicant wife’s
family.

The applicant wife’s fear of being forced to mar D]’s son, [MrC]

195. The Tribunal accepts that when [Mr D] was angry whe discovered in about 2007
that the applicant wife had married the applicargdand. However the Tribunal finds
that the applicant wife does not have a fear ftetie returns to Malaysia she will be
forced to marry the [Mr D]'s son, [Mr C]. In malgrthis assessment, the Tribunal
notes that the Tribunal discussed with the applieafe at length how [Mr D] could
force her to marry his son, given that she has bemmied to the applicant husband
since 2006. The applicant wife stated that shenwasoncerned about that anymore,
rather she was concerned that he would force leehandaughters to convert to Islam
and that her daughters would be forced to undexg@ale genital mutilation.

196. The Tribunal discussed with both applicants coumtfgrmation that suggested that as
the applicant wife was legally married to the apgtit husband, she could not be forced
to marry anybody else as the laws of bigamy in M&kaprevent that. The applicant
husband responded that that was correct and thext tils wife married him, she
became his wife however Malay people always treedisrupt them which made their
lives very difficult. As noted above, the applitanfe stated that she was not
concerned about being forced to marry [Mr C] anyenor

197. The Tribunal does not accept that the applicant Wwis a subjective fear that she will
be forced to marry [Mr D]'s son if she returns talslysia. The Tribunal notes that
even if did accept that the applicant wife heldrsacsubjective fear, it would not accept
that such a fear could be well-founded given tloaintry information indicates that
bigamy in civil marriage in respect of non-Muslifes crime in Malaysia3®,
punishable by up to seven years imprisonment g4’

Forced Conversion to Islam

198. The applicant wife has claimed that if she retun®Blalaysia, she and her family will
be forced to convert to Islam and her daughtensh&iforced to undergo female genital
mutilation as a result of that conversion.

37 4What is bigamy? Is bigamy punishable by law? Whkahe punishment for bigamy in Malaysia?’ 2008,
Lawyerment website, 8 Septemibeip://www.lawyerment.com/library/kb/Families/Maage/1033.htm
Accessed 18 May 2011

3 Ten percent of Muslim men in Malaysia have mdrart one wife, says survey’ 200%8ssociated Press
Newswires7 August

39 Federation of Malaysia 1997, ‘Penal Code’, Act Sfidorporating all amendments up to 1 January 2006
Malaysian Attorney-General's Chambers website, gust
http://www.agc.gov.my/agc/Akta/Vol.%2012/Act%205Fdf



199. Country information before the Tribunal indicatbattthe Malaysian government
maintains a dual legal system, whereby Shari'atsqute on religious and family
issues involving Muslims and secular courts ruletirer issues pertaining to both
Muslims and the broader population. The most red&Department of State report
on religious freedom in Malaysia states and theunal accepts that “many have
expressed concern that the civil court system haduglly ceded jurisdictional control
to Shari’a courts, particularly in areas of famédyv involving disputes between
Muslims and non-Muslims .°” However the weight of country information begor
the Tribunal indicates that an adult person cabedbrced to convert to Islam in
Malaysia, although the situation is significanty$ clear for minof

200. Article 11 of the Malaysian Constitution statesttlevery person has the right to
profess and practice his religion,” although Adi8 also states that “Islam is the
religion of the Federation”. All reports of forcegligious conversion to Islam in
Malaysia that the Tribunal was able to locate camee the conversion of children in
circumstances where one parent voluntarily condarddslam and also converted the
children without the consent of the non-convergiagent? The Tribunal notes that
country information provided to the Tribunal by @ygplicants’ representative supports
the conclusion that an adult person cannot be clheapo® convert to Islam in
Malaysia, stating in part:

There is no compulsion in Islam . . . — no-onforsed to become a Muslim.
Apostasy, however, is a different matter

201. The Tribunal discussed at length with the appliceife the issue of how [Mr D] could
force her to convert to Islam, putting to her tbatintry information before the Tribunal
suggested that a person couldn’t be forced to abhwdslam. The applicant wife
stated that she knew [Mr D] couldn’t force her firsi conversion but that he tried all
means to make it impossible for them to worship dwedand she couldn’t go to the
temple before she came to Australia. The Tribasked the applicant wife if she was
afraid she would be forced to convert to Islamhé seturned to Malaysia and the
applicant wife stated that she was. The Tribuskéd why, when country information
indicated that she could not be forced to conwelslam. She stated that she did not
know why, but that she felt [Mr D] was abusing pawver to force them. The Tribunal
discussed with the applicant husband country in&tion that suggested that a person
couldn’t be forced to convert to Islam. The apgtithusband responded that although
general laws stated that no-one could be forcednwert to Islam, they had been
threatened and intimidated which made them afragbthat although they reported it to
the police, they just tried to put them down.

202. The Tribunal notes the evidence of the applicafe va the effect that her brother has
not converted to Islam, despite being married to [Nls daughter for six years. The
Tribunal finds that neither of the applicants cancbmpelled to convert to Islam
should they return to Malaysia.

0 US Department of State 201@ternational Religious Freedom Report for 2010 al&ysia November,
Introduction & Section Il

1 US Department of State 201@ternational Religious Freedom Report for 2010 al&ysia November,
Introduction & Section Il

2 US Department of State 201@ternational Religious Freedom Report for 2010 al&ysia November,
Introduction & Section Il

*3 New Statesman article titled “Malaysian ChurcteBombings” posted on the internet by Sholto Byore40
January 2010, lodged with the Tribunal by the agguits’ representative on 19 April 2011
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The Tribunal has also considered whether the amldf the applicant who remain in
Malaysia can be forced to convert to Islam. Thaliapnt wife told the Tribunal at the
second hearing that if she herself was to conedslam, the children would
automatically be converted to Islam. The Tribuesed the applicant why she had left
her daughters in Malaysia if she felt she and hudleere not safe there and the
applicant wife stated that they wouldn’t target tdhddren who were at her mother-in-
law’s place where her own mother would sometimé.viEhe Tribunal asked the
applicant wife why she would say that they wouldaiget her children when her
earlier evidence was that she feared her child@mdvbe forcibly converted to Islam.
The applicant wife stated that if she and her hndbeere not there, the children could
not be forcibly converted to Islam as they woul@ahéheir consent. The Tribunal
asked why then the children were at risk of coneerg she and her husband returned
to Malaysia given that they could refuse to consdifite applicant wife stated that it
was because [Mr D] would force her to convert tarftsand would harass her when she
refused.

At the third hearing the Tribunal discussed witl #pplicant wife and applicant
husband country information that suggested thatliedn cannot be converted to Islam
without the consent of one or both parents. Thxtiegnt husband stated that was
correct and that children could not be forced tovest but that the children were very
young and he was concerned that what happenedtaenight happen to them.

Given that the Tribunal has found that the neitherapplicant husband nor applicant
wife can be compelled to convert to Islam if theyurn to Malaysia, the applicants
have given evidence that they will neither contieeimselves nor consent to the
conversion of their children and country informatsuggests that children can be
converted to Islam only by or with the consenthsit parent¥’, the Tribunal finds that
there is not a real chance that their two daughtét$e forcibly converted to Islam if
their parents return to Malaysia.

The Tribunal has also considered the applicant'svidlaims that her daughters face
female genital mutilation if the applicants rettorMalaysia. The Tribunal accepts the
country information which indicates that femalecaimcision and/ or female genital
mutilation is routinely practised by Malay Muslifis However given the Tribunal’s
findings that the applicants and their childrefl mot be compelled to convert to
Islam, the Tribunal does not accept that thereresahchance that their daughters will
face female circumcision and/ or female genitalilatibn as a result of that
conversion.

Other claims of persecution

The applicants have made a number of further claihpersecution by [Mr D] and
persons associated with him, namely the Religiaie®in Malaysia and gangs
associated with [Mr D].

The applicant husband gave evidence that on severakions their car was damaged,
including an occasion on which their car window Wwasken and other occasions on

4 US Department of State 201@ternational Religious Freedom Report for 2010 al&ysia November,
Section Il

%> US Department of State 201ountry Reports on Human Rights Practices for 20 Malaysia April,
Section 6
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which the mirrors were broken and/or the tyres vilate He stated that these things
occurred on one occasion in Kuala Lumpur and onomeasion in [Town 3]. He stated
that he reported the incidents to the police sbtibacould claim insurance but they
never found anyone responsible because they catlfihal the proof they needed.

The Tribunal accepts that these events may hawermect; but does not accept that they
were related to [Mr D] or his associates or thatdpplicants’ car was targeted for any
Convention reason. In making this assessmentribanal notes that the applicant
husband told the Tribunal that at first he thoublese incidents were a coincidence but
later attributed them to [Mr D]. The Tribunal cahex's this to be merely speculative
and not supported by the evidence before the Tahinence the Tribunal does not
accept that [Mr D] or his associates were respda$in these incidents.

The applicant wife stated at the first hearing {iMat D] was causing lots of trouble and
wanted to force her family to convert to Islam luting that he kept coming to her
family’'s home and arguing and that he also weetoworkplace to harass her. She
stated that the harassment started in about 2@@7 [r D] discovered she had
married her husband. The Tribunal has considéredpplicants’ claims that they have
been subjected to mistreatment in the workplacenaistteatment in their own home
separately.

Harm and/ or mistreatment in the applicant wife'sriplaces

The applicant wife stated that she was working snigermarket in about 2007 or 2008
when [Mr D] and other men came in and started camplg, saying that there was a
problem and she had misled them. They did this s&eeral days and her boss was
very unhappy and said he did not want to offend Iivhesand that she couldn’t work
there anymore. The Tribunal asked how long sheNw#led at that supermarket and
the applicant wife stated that it was only a feweltebut that they had come to several
of her previous workplaces and harassed her, gtttat she had worked at a relative’s
shop selling [products deleted: s.431(2)] but wthery came and harassed her she felt
very sorry for her relatives and had to give ufne Bpplicant stated that because of the
harassment she had given up working and startedvrebusiness selling [products
deleted: s.431(2)] but that they still came to baraer.

The Tribunal considered the applicant wife’'s oratlence of [Mr D]’'s harassment at
her workplace against the details of her work myspyovided in her first visa
application lodged [November] 2010 and amended ajgaication lodged with the
Tribunal [in] April 2011 and notes that she did gote details of her employment at a
supermarket, a relative’s [store] or her self-ergplent selling [products deleted:
s.431(2)] in the employment histories containedither of the Form Ds before the
Tribunal. In the first Form D submitted [Novembg2f]10, the applicant states that she
worked as an accounts clerk for [Organisation Eijeen 2002 and 2006 and that her
occupation before coming to Australia was “houseWwiln the second Form D
submitted [in] April 2011, she states that she wdrks a clerk for [Organisation 11]
between March 2001 and March 2002 and then ascuats clerk at [Organisation
12] between August 2002 and May 2005. She prowvidedetails of her employment
history after May 2005, although she states thairbecoming to Australia her
occupation is “housewife/ casual worker in a su@ek®et”.
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At the third Tribunal hearing, the applicant witated that when she returned to [Town
3] she got married and only did some casual wodupermarkets before stopping
because of the harassment. She stated that skednarthe [name deleted: s.431(2)]
Supermarket in [Town 3] but that she was not sfitkeddates because she was
working in different stores and also had a [shapgha end of 2008 before she gave
birth. When asked about her work in her relatiyst®p], the applicant stated that she
would just pop in from time to time during 2007 &@D8 to work on the accounts.
She stated that she just went to the shop andth@okook-keeping and accounts back
home and did her work there, sometimes spendirayandone of the different outlets.
The Tribunal asked the applicant wife why she didrnlude that employment in the
work history contained in her application for ateaion visa recently lodged with the
Tribunal and the applicant wife stated that hemagad told her she didn’t have to
include part time jobs.

The Tribunal has considered that explanation, hewgiven the discrepancies between
the applicant wife’s oral evidence and her writtdaims combined with the general
credibility concerns the Tribunal holds about aspe€ the evidence she has provided,
the Tribunal does not accept her oral evidenceildithe Tribunal accepts that the
applicant wife may have worked casually in a sueket at some point before coming
to Australia, on the evidence before it the Tridwi@es not accept that [Mr D] or his
associates harassed the applicant wife at her vamd@t a supermarket in [Town 3] or
any other workplace or that this was the causeeoEmployment ending.

Harm and/ or mistreatment in the applicant husbanaorkplaces

The applicant husband gave evidence at the secdlnaihal hearing that he worked at
[Organisation 7] for 3-4 years in the IT area, #mat the company would sell new
computers and also maintain old computers. Hedthiat a group of Malay people
came into buy brand new computers and then cameviait complaints about parts
that didn’t work which made his boss upset with hide stated that [Mr D] came into
the shop once at the end of 2005 and that aftetlibasame group of Malay men came
back two times per day or three times per week ay@riod of 2-3 years, before his
boss asked him to leave in 2009 just before thelyanmoved to Kuala Lumpur.

In his application for a protection visa lodged {idmber] 2010, the applicant husband
provides a detailed description of his past emplaynarrangements between 2002 and
2010 as required by question 39 of that form.hht tlescription, he states that he
worked for [Organisation 9] as a technical suppdiiter between June 2002 and
October 2009 and then as a technical support offecgOrganisation 10] between
October 2009 and December 2009. Nowhere in hisrigi®n of his past employment
does he name any of his previous employers as [Bxafgon 7]. The more recent
application for a protection visa provided to thétuinal by the applicants [in] April
2011 notes that the applicant husband works ire¢hrtical support, but does not give
any further details of his employment history.

At the third hearing the applicant husband toldTheunal that [Organisation 9] and
[Organisation 10] were both located in Kuala Lumand that he had worked for
[Organisation 9] for six months until October 200Bhe Tribunal put to the applicant
husband that in his application he stated that dvd&d for [Organisation 9] for seven
years between 2002 and 2009. The applicant hussiatetl that the information in his
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written application was wrong because when thesy &rrived, they had the help of a
friend who told them to just write down whatevertsat information was not correct.

At the third hearing the applicant husband alstedtthat he had worked for
[Organisation 10] as a subcontractor and that dendi have a fixed term of
employment. The Tribunal put to the applicant lambthat in his application for a
protection visa, he stated that he worked for [@iggtion 10] between October 2009 to
December 2009. The applicant husband stateditbabtormation in the application
was not correct because he didn’t know what toenaitd his friend just told him to
write whatever.

The Tribunal put to the applicant husband thatdwt dtated in his original protection
visa application that he had [number deleted: $23Years work experience in IT
technical support in Kuala Lumpur and asked whetiisrwas correct. The applicant
husband stated that he did have [number dele#8il(&)] years work experience in IT
but that it was not all based in Kuala Lumpur.

The Tribunal put to the applicant husband thatnf@mation given in his written
claims and statements would appear to be inconsisfiéh his claim during his oral
evidence that he was working at [Organisation {Jlmwn 3] for 3-4 years between
2005 and 2009 and asked if he wished to commetitain The applicant husband
stated that the discrepancies between his wrifehcation for a protection visa and
his oral evidence could be explained by the faat When they were filling in the visa
application, it was very close to the deadline &y were doing it in a rush without
understanding what they had to do. He statedwhat they were invited to give oral
evidence, they knew they had to tell the truth @hdtever he said in his oral evidence
was true.

The Tribunal has considered the applicant husbam@tanations for the
inconsistencies between his written statementsandral evidence but does not
accept them. In particular, the Tribunal doesauaiept as credible that a lack of
professional advice would cause the applicant msbamake detailed written
statements about his employment history in hisgutain claims that he now claims to
be incorrect and which differ from his oral evidenin such significant respects,
particularly in circumstances where he claims teehsuffered serious harm at his
places of employment.

On the evidence before it, the Tribunal does noéptthat applicant husband worked
at [Organisation 7] in [Town 3] between 2005 an@20Nor does the Tribunal accept
that the events he described as occurring durisgrmiployment at [Organisation 7]
occurred. Therefore the Tribunal does not acdetthe applicant husband ever
suffered harm or mistreatment at his workplacelmwn 3] as a result of the actions of
[Mr D] or his associates or any other person.

Harm and/ or mistreatment in the home of the ajypliavife’s parents

The applicant wife claimed that the idol in hergyas’ home was destroyed by [Mr D].
The Tribunal has accepted that the applicant it follower of Yi Guan Dao and
further accepts that her parents are also followetisat faith. The Tribunal has also
accepted that the applicant wife has practised ¥arGDao at a family shrine in her
parents’ home. The Tribunal has accepted thatl)Mras a religious position in the
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Islamic hierarchy and that his daughter marriedagygicant wife’s brother [Mr H] in
2005. The Tribunal has accepted that the applwé#sts brother and her husband
lived in the home applicant wife’s parents follogitheir marriage.

The Tribunal accepts that [Ms E]'s family’s Islantieliefs were in conflict with the
applicant wife’s family’s own religious beliefs, ing the practise of Yi Guan Dao, and
that this may have caused tension between the manwnich the applicant wife’s
family practised their own religious beliefs givérat [Ms E] was living in their
household. On this basis the Tribunal accepts[iaD] destroyed the idol in the
applicant wife’s parent’s home and has considereetier [Mr D]'s behaviour towards
the applicant wife’s parents could constitute aaihto the applicant wife in the
immediate or foreseeable future.

However given that the applicant wife and her hagbastablished their own household
separately of the applicant wife’s parents in 2@6, Tribunal does not consider that
any ongoing tensions or difficulties in her parsritbusehold constitute a threat to the
applicant wife or applicant husband now or in tbasonably foreseeable future.

Harm and/ or mistreatment in the applicants’ home

The Tribunal has also considered the applicant' svifilaims that [Mr D] would send
people to cause trouble at her own home on occaisiben she and her husband would
have religious friends come over and worship. djalicant wife stated that after the
idol in her parents’ home was destroyed by [Mr lidr parents would come and
worship at her place and that [Mr D] sent betweam@ 5 Muslim men to her home
many times.

At the first Tribunal hearing the applicant wifatgd that [Mr D] did not come himself
to her house but that he sent his son [Mr C]. h&tgecond Tribunal hearing the
applicant wife stated that [Mr D] came to her placeseveral occasions to make things
difficult for them when they wanted to worship witthers who came over. She stated
that [Mr d] came to the place that he shared wathiusband and made problems,
using the excuse that he wouldn't allow them toshgr Buddha. She stated that there
were other incidents before February 2009, buhahdccasion he destroyed their idol.
When asked if the first serious incident occurre&eébruary 2009, the applicant wife
agreed. When asked if they reported the mattére@olice, the applicant wife stated
that they did not make a police report because wwyd say that they didn’t do it
deliberately and it was hard for them to get angewe to support a police report.

The applicant husband stated that he had only[8&eD] at their home on one
occasion which was during the Lantern Festivald@® He also gave evidence that on
numerous times the same group of Malay people ¢artteir house and he thought
they were sent by Muslims. When the Tribunal staéitet it had difficulty
understanding why he couldn’t ask a group of mearerg his house who they were,
the applicant husband stated that they said theg wefigious people who wanted to
come in and have a look and that if he didn’ttein in they would make a lot of noise.
When the Tribunal stated that it had difficulty emstanding why he would let a group
of men into his home whom he believed would ma&alite, the applicant husband
stated that there was a temple in his home anddteign’t just close the doors as
others would come to worship there and they woualdstally stop them unless they
were harassing or destroying things.
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When asked why he didn’t stop the group of Malayroe the occasions that he
claimed they were harassing and destroying thitmgsapplicant husband stated that he
couldn’t really do anything as there were manyhein, seven or eight, and that they
watched them pull down the stuff they had in thepke. He stated that on other
occasions there were only 3-4 of them but that treepssed them by making noise
outside the house and throwing rotten eggs. Whkedaif they had reported these
incidents to police, the applicant husband statatthey had and that the police stated
that they would step up patrols in the area butitheadn’t really helped.

The applicant husband gave evidence at the seaarthg that he had only seen [Mr
D] on two occasions, once at [Organisation 7] atehd of 2005 and the second time at
the home he shared with the first applicant at gi@ern Festival in February 2009.
When asked if February 2009 was the only occasmowldch [Mr D] came to his

house, he stated that it was. Later in the sebeadng the Tribunal invited the
applicant wife to comment on the evidence givemjpglicant husband that he had only
seen [Mr D] at their home in [Town 3] once while logvn evidence was that he came
and caused trouble on numerous occasions. Theapiplife stated that [Mr D] did
come to their home on other occasions but thaag @uring the [dates deleted:
s.431(2)] days of the Chinese Lunar calendar whegrmtsband was at work, so he
didn’t see him. She also stated that her husbavidisdarin was not good enough and
he might have misunderstood the interpreter.

The inconsistencies in the evidence of the appigcan this point were also put to them
pursuant to section 424A of the Act by letter ddteahe] 2011. As noted above, a
written submission was received by the Tribundl Jume 2011, but it was not
responsive to the issues raised in the Tribunetted dated [June] 2011. In her written
response to the Tribunal’s further letter dateddist] 2011, the applicant wife stated
that [Mr D] came to the house during Lantern Fedtir February 2009 with officials
from the [Town 3] Local Council to remove the stdwand that they were warned that
their prayer house did not meet the requirementsaail council by-laws and they did
not make a police report but understood they wenegopersecuted by the officials
under the pretext of enforcing the law. She ditdatberwise offer further comment on
the inconsistencies identified by the Tribunal.

The Tribunal has considered the various explanatiiven for these inconsistencies by
each of the applicants but does not accept thadicapp husband misunderstood the
guestion, considering that the applicant husbaresponse to the Tribunal’s question
was relevant and indicated that he understoodgliegtion. Nor does the Tribunal
accept that [Mr D] came on many occasions to threehof the applicants and caused
trouble but that the applicant husband didn’t Seedxcept on one occasion,
considering that the applicant husband would beetgal to know of any other visits
even if he wasn't present and that he would havetioreed them in his evidence.
Furthermore the Tribunal considers it implausibiat the applicants would allow
unknown men whom they believed to be making trotdlkenter their home on
numerous occasions as they described, even takio@ccount their claim that it was a
place of worship which attracted visitors.

The Tribunal has also considered the photograpsisied to the Tribunal which it is
claimed show the worship altar at the home of gp@ieants as restored after being
destroyed by [Mr D] and his associates in Janu@f92 The Tribunal accepts that the
photographs show a worship altar and accepts lfaatveas located at the applicant’s
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home in [Town 3]. However the Tribunal considdrattthe photographs are not
indicative of that altar being destroyed by [Mr @]his associates in January 2009 or
any time and for that reason has afforded theia liteight.

On the evidence before it, the Tribunal does nogptcthat [Mr D] or his associates
ever visited the home of the applicants, nor tlgabhhis companions destroyed the
applicants’ idol or were otherwise involved in dteecation with the applicants.

Events in Kuala Lumpur

The applicant wife gave evidence that the familwetbto Kuala Lumpur when their
youngest child was one month old following the d®eit in their home in [Town 3] [in]
February 2009. She stated that once they got &dakiLumpur nothing happened for a
few months and they thought things had settled damtih the applicant husband was
assaulted at work [in] October 2009. However,applicant husband gave evidence
that a group of Malay men had come to his workpladéuala Lumpur and harassed
him on a number of occasions. When the inconsigteras put to the applicant wife at
the hearing, she stated that she was only awdheoncident in which her husband
was assaulted. The inconsistencies in the evideinite applicant wife and applicant
husband on this point were put to them pursuasetbion 424A of the Act by letter
dated [June] 2011 but as noted above, neitherecpiplicants addressed the contents
of the Tribunal’s letter in their response datathg] 2011.

Further inconsistencies emerged between the ewedaintie applicants in respect of
the claimed assault on the applicant husband [atper 2009. The applicant husband
stated in his evidence to the Tribunal that fouhigfcolleagues were present when he
was attacked at work in Kuala Lumpur and that hdrgo his car and drove by himself
to a police station where he made a report. Hedthat none of his colleagues
attended the police station with him, nor did tloége send an officer to take
statements from his colleagues. The applicant gafee evidence that the applicant
husband was with colleagues when he was assatltenrlain Kuala Lumpur and that
those colleagues went with him to report the assauhe police. These
inconsistencies were put to the applicants segdgratéhe letters sent to them pursuant
to section 424A of the Act dated [June] 2010, ither applicant responded to the
substance of those letters. The applicant wifpareded to the Tribunal’s further letter
dated [August] 2011, stating that the assault arhbsband was contained in the police
report dated [October] 2009, that she was not tiithwhen he made the report and
that there is no credibility issue.

The Tribunal has also considered four photograpbdyzed by the applicants to the
Tribunal at the hearing [in] May 2011 which apptmashow injuries on the face of the
applicant husband. A notation hand written on ¢hgisotos states that “these were the
pictures taken by phone camera; but the relatedgodport hasn’t been found” The
Tribunal accepts that the photographs show theapylhusband with an injured face,
but considers that the photographs are not indieati a particular event, date or
location and for that reason has afforded thete Meight. [In] June 2011, a translated
copy of a document purporting to be a police refrorh [Town 8] Police station dated
[October ]2009 was provided to the Tribunal by éipplicants. Under the heading
“Narratives” that report states in part:
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About 2pm afternoon [date]/10/09, | was workindgaanisation] at [town]; a group
of people came to the shop, they were from thegiteis Department and said that
they wanted to arrest me. | didn't believe theill.these men were dressed in
religious garbs with head gears in green colouhekM did not follow them one tried
to catch me while others assaulted me. | was lnckyposs and other colleague were
on the scene to help me. These people then cewtitauhit me while | ran away

from the shop. My Boss prevented them from amgstie. At about 3:30pm |
arrived at the [Town 8] Police Station to make ijgort.

The Tribunal notes that the police report doesmditate that the applicant husband
mentioned to the police relevant matters that wheeesubject of his oral evidence to
this Tribunal, namely that these men had visited &i his workplace on several
occasions previously and harassed him and woul@so@s steal things or that he
believed they were sent by [Mr D]. The Tribunaahas concerns about the
provenance of the report, given that it was produoe the first time [in] June 2011,
after the Tribunal had held two hearings and soewers months after the lodging of the
application for protection. For these reasons;Titileunal has accorded the police
report little weight.

Given the inconsistencies contained in the evidehtlee parties, together with the
overall concerns that the Tribunal has about tedibility of the applicants, the
Tribunal does not accept that the applicant husleaed experienced difficulties in his
workplace in Kuala Lumpur, nor that he was harassetlor harmed by the Religious
Police, [Mr D] or his associates or any other perso

Further events in [Town 3]

The parties gave evidence that after leaving Kuatapur they returned to [Town 3]
where they stayed with the applicant husband’s eroth

The applicant wife gave evidence that they couldiwtk anymore because they were
always harassed at work and they were also cond¢haé they might be found again
so they went into hiding at her mother-in-law’sqaa

The Tribunal has considered the applicant wifegsnalthat the applicants could not
work in [Town 3] because they were always harasse@erk. As set out elsewhere in
these reasons, the Tribunal does not accept tiatr ¢he applicant wife or the
applicant husband was harassed by [Mr D] and/oa$s®eciates at any of their various
places of employment in [Town 3] and Kuala Lump#s a result the Tribunal does
not accept that the parties could not work in [T@Jmvhen they returned from Kuala
Lumpur because of that fear of harassment.

The Tribunal has also considered the applicant'svdiaim that the applicants could
not work in [Town 3] because they were concerned tiiney might be found again.

The Tribunal does not accept this to be the cageathat the applicant wife also gave
evidence that her parents and brother knew whesewlere at this time. When this
was raised with the applicant wife at the hearsig responded that her sister-in-law
wouldn’t tell [Mr D] where they were because sheswa their side. The Tribunal
does not accept this explanation, consideringithiaé parties had a real fear of
ongoing serious harm or harrassment by [Mr D], tweuldn’t have disclosed their
whereabouts to the applicant wife’s brother who masried to [Mr D]'s daughter.
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The applicant wife stated that they stayed at hathar-in-law’s place until April 2010
when they went to [State 6], leaving the childrehexr mother-in-law’s place. She
stated that her husband saw a job advertised antkdéo try and do it, but he was
followed on the way to the interview. She stateat ivhen he had not returned that
night, she tried to contact him on his mobile butld not get through and she was
concerned and reported it to police. She statahitar husband came home on the
night of the following day, [April] 2010, tellingdr that he had been followed by
someone and hid at a friend’s place as he daredoma¢ home. She stated that her
husband knew it was people associated with [Mrri2] was hiding to avoid them.

The applicant husband gave evidence that when kdryiag to find a job he was
followed by 3-4 men on motorcycles so he triedrigadto a remote area and went into
hiding at a friend’s place and his wife reporteghmissing to the police. A police
report dated [April] 2010 was provided to the Tmiali[in] April 2011. That report
states in part that:

On [date]/4/2010 about 10:30am | was home at [addi{State 4] and my husband
had left home for a job interview. When he did regtirn home, | contacted him on
this no [number], [number]); he told me he wouldhoene soon but he had not
returned even at the time | made this report.

The Tribunal has had regard to the police repaittae oral evidence of the applicants.
Even taken together, the Tribunal does not considerthe evidence establishes that
the applicant husband was followed by persons &edcwith [Mr D] or the Religious
Police. Rather the applicant husband’s evidentabkshes no more than the applicant
husband believes he was followed and went intagigihile the police report
establishes that the applicant wife reported tkeathiusband had left home for a job
interview, had not returned and could not be cdathby phone. While the Tribunal
accepts that the applicant husband believes hdiag followed, it does not accept on
the evidence before it that he was being followmgdMr D] or his associates or that the
applicant husband was targeted because of hisomlag his relationship with the
applicant wife, considering that this is merely@gative.

Events in [State 6]

The applicants each gave evidence that they mavEstate 6] to escape [Mr D] and
his associates in 2010, leaving their children whih applicant husband’s parents, who
were visited by the applicant wife’s mother. Tipplécant husband stated in his
evidence to the Tribunal that their car was vasédliin [State 6] and that he felt he
was being followed. However the applicant wife g@&vidence to the Tribunal that
[Mr D] did not find or harass them when they mowediState 6]. When invited to
comment on the inconsistency at the conclusiohefipplicant husband’s oral
evidence, the applicant wife stated that was ttst ime she had heard those things and
that perhaps the applicant husband didn’'t wantdoyher or perhaps he had
misunderstood the interpreter. In her written oese to the Tribunal’'s section 424A
letter dated [August]2011, the applicant statesratjeat her husband did not tell her of
these things because he did not want her to worry.

The Tribunal has considered those explanationsites not accept them, considering
that the applicant husband'’s response to the Talgiquestion indicated that he did
understand the question and that had the applesitand believed that [Mr D] or his
associates had followed the applicants to [Stathéjvould have told the applicant
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wife. On the evidence before it, the Tribunal dnesaccept that the events described
by the applicant husband in his oral evidence ¢oTthbunal did in fact occur. The
Tribunal does not accept that the applicant huskaa=ifollowed, harmed or harassed
by [Mr D], the Religious Authorities or any othegngon while living in [State 6] nor
that his car was vandalised in [State 6].

The applicants’ religion

The Tribunal has considered the applicants’ cldimas they face persecution as a result
of their Yi Guan Dao religion. In particular thpmicants have claimed that as
practitioners of Yi Guan Dao faith, they face pergsn and systematic harassment
from the Religious Department and [Mr D], who calesithem to be deviant and to
have committed blasphemy against Islam. The agpiiécclaim that they cannot and
will not be protected by the authorities becautaands the religion of the Malay
majority and the police are less than efficienpiiatecting citizen’s rights, especially if
those citizens are of Chinese ethnicity. Thejntllat non-Muslims are not protected
and the civil law courts cannot and will not ined with the Shari'a courts. The
applicant wife told the Tribunal at the second hmeathat she feared that if she returned
to Malaysia, she would not be able to practiserdlggion, that her husband will be
taken away and that they would be harassed, tmegi@nd intimidated.

For reasons set out elsewhere, the Tribunal haxifthat both the applicants are
practitioners of the Yi Gaun Dao faith. The Trilalifurther accepts their oral evidence
that they are of Chinese ethnicity.

Country information indicates that the Malaysiawgqmment maintains a dual legal
system, whereby Shari’a courts rule on religious family issues involving Muslims
and secular courts rule on other issues pertatoifigpth Muslims and the broader
population. The Tribunal accepts the informationtamed in the US Department of
State’s 2010 reportnternational Religious Freedom Report for 2040ich indicates
that government policies promote Islam above otblggions although minority
religious groups remained generally free to pradineir beliefs. The Tribunal further
accepts that in recent years many have expresseerothat the civil court system has
gradually ceded jurisdictional control to Shari@ucts, particularly in areas of family
law involving disputes between Muslims and non-NMusland that religious minorities
continued to face limitations on religious expres$i

One such limitation is the Malaysian government'sant restriction of the use of the
word “Allah” by non-Muslims. Independent countnfarmation indicates and the
Tribunal finds that in 2009 the Malaysian governirsught to restrict the use of the
word “Allah” in the Catholic Weekly Herald’s pubfition permit and that the Roman
Catholic Archbishop sought a declaration from therts that the minister’s decision
was illegal and that the word “Allah” was not exsilte to Islam. The Tribunal further
finds that on 31 December 2009, the High Court oélld Lumpur declared the
minister’s order to prohibit the Herald from usitng word “Allah” as “illegal, null and
void,” ruling that pursuant to Article 3(1) of tirederal Constitution, the applicant

0 US Department of State 2016ternational Religious Freedom Report for 2010 al&ysia November,
Introduction & Section I



“had the constitutional right to use ‘Allah’ in Hed in the exercise of his right that
religions other than Islam might be practised iageeand harmony in the countfy.”

253. The Tribunal accepts that the government has &lredppeal with the Court of Appeal
against the High Court’s decision and a stay ofHigg Court’s decision has been
issued. Country information available to the Trnblindicates that as at 8 May 2011,
the government’s appeal against the High Courttssiten had not yet been heard and
the Tribunal finds that the final outcome of theseceedings is as yet unknoffin

254. In relation to the Yi Guan Dao faith, country infoation before the Tribunal indicates
that Yi Guan Dao (Unity Sect) has been practisedthgic Chinese in Malaysia since
1947 and its membership grew rapidly over the 1@&r@s1980s with many public
halls covering a wide geographic area. Since thg #890’s, the Unity Sect is
reported to have been actively involved in organgsiarious social-cultural activities,
including public talks by guest speakers, musititagcharitable medical services,
blood donations, and visits to old people’s honres @phanagé?

255. The Tribunal does not accept that either of thdiegmt wife or husband face a real
chance of persecution if they return to Malaysidhenbasis of their Yi Guan Dao
religious beliefs, now or in the reasonably fored@e future. In making this
assessment the Tribunal notes that the applicdatgave evidence that prior to the
troubles with [Mr D] which began in about 2006, steer had any difficulty
practising her Yi Guan Dao faith. The applicarasgnmade various claims of harm
inflicted on them by [Mr D] and his associates hesgaof their religion, but the
Tribunal has not accepted any of these claimsthEeapplicant has claimed that they
have ever had any involvement with or interferefnem the authorities as a result of
practising their Yi Guan Dao beliefs outside of Ha@m they have claimed has been
perpetuated on them by [Mr D] and his associaldse country information indicates
that Yi Guan Dao is widely practised by ethnic &s@ in Malaysia and the Tribunal
has been unable to locate any recent reports ofifioaers facing serious harm as a
result of their religious beliefs.

The applicants’ ethnicity

256. The Tribunal has considered the applicants’ claimas they face persecution as a result
of their Chinese ethnicity. In particular the apphts have claimed that they cannot
and will not be protected by the authorities beedskam is the religion of the Malay
majority and the police are less than efficienpiiatecting citizen’s rights, especially if
those citizens are of Chinese ethnicity.

257. Country information before the Tribunal indicatbattethnic Chinese people form a
significant minority of Malaysia’s population anbt in central western states such as
Perak, ethnic Chinese constitute over 30 percetiteopopulation of the population and

" Goh, L. 2010, ‘Court rules Herald free to usewred “Allah™, The Malaysian Bar website, sourcehd

Star, 1 January
http://www.malaysianbar.org.my/legal/general_newsft rules_herald_free to_use the word_allah_.html
8 Hong, C. 2011, ‘Another religious row erupts inlgsia’, Straits Times8 May

9S00, K.W. 2001, ‘Recent Development of the Yigieo Fayi Chongde sub-branch in Singapore, Malaysia
and Thailand’Paper presented at the Conference in Honour of .Fpahiel L. Overmyer on His Retirement on
Religious Thought and Lived Religion In Chikmmiversity of British Columbia, Vancouver, 15-16pg8ember —
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in major urban centres such as Kuala Lumpur andgetovn (Penang), they are
recorded as constituting a slight majorityThe Tribunal accepts the evidence of the
applicants at the third hearing that in [Town 3hrec Chinese are in the minority.

258. On the evidence before it the Tribunal acceptstti@applicants may face some level
of discrimination in the workplace on the basighadir Chinese ethnicity, noting that
country information indicates that Malaysia’s Bumiia regulations include
affirmative action rules that some observers intgrps discriminating against Chinese
and Indians and in particular that they favour etivtalays for employment in the
public service, resulting in the exclusion of otgesups*

259. The question for the Tribunal is whether this dieimation constitutes “persecution”
for the purposes of the Act. Under s.91R(1)(bthefAct, persecution must involve
serious harm to the person. It provides:

For the purposes of the application of this Act #reregulations to a particular person, Article
1A(2) of the Refugees Convention as amended biréfiegees Protocol does not apply in relation
to persecution for one or more of the reasons meetl in that Article unless:

(b) the persecution involves serious harm to #msqn ...

260. Subsection (2) sets out a non-exhaustive list@type and level of harm that
will meet the serious harm test. It lists the faling as instances of “serious
harm”:

(a) athreat to the person’s life or liberty;

(b) significant physical harassment of the person;

(c) significant physical ill-treatment of the pens

(d) significant economic hardship that threatdwsgerson’s capacity to subsist;

(e) denial of access to basic services, wherdéh@l threatens the person’s capacity to subsist;

() denial of capacity to earn a livelihood of aigd, where the denial threatens the person’s
capacity to subsist.

261. These examples all involve physical harm or ecordrardship. However the Revised
Explanatory Memorandum (EM) to the legislation whiotroduced s.91%
emphasises that the list is not exhaustive andaegthat this definition of
“persecution”

... reflects the fundamental intention of the Conigmnto identify for protection by member states
only those people who, for Convention grounds, reveell founded fear of harm which is so
serious that they cannot return to their countrpatfonality, or if stateless, to their country of
habitual residence. These changes make it cletittisainsufficient ... that the person would

suffer discrimination or disadvantage in their haroantry, or in comparison to the opportunities
or treatment which they could expect in Austrafia.

0 ‘Chinese Malaysian: Demographics’ 2010, Servingtéty.com
http://www.servinghistory.com/topics/Chinese_Malays:sub::Demographics
1 Amnesty International 2008mnesty International Report 200Bhe State of the World’s Human Rights —
Malaysiahttp://www.amnesty.org/en/region/malaysia/repor®20

Migration Legislation Amendment Act (No.Z&)01

%3 Revised Explanatory MemorandumMigration Legislation Amendment Bill (No.BD01, at [25].
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On the evidence before it, the Tribunal does nogptcthat the applicants have in the
past experienced a threat to their life or libenty; significant harassment or ill-
treatment. Nor does the Tribunal accept that gmi@ants have faced in the past
significant economic hardship or a denial of basitvices or the capacity to earn a
livelihood of any kind that threatens their capatit subsist, noting that they have each
given evidence that they have obtained employmenalaysia in the past. The
evidence before the Tribunal does not suggestlieatpplicants have suffered any
other form of serious harm for the purposes ofise@1R(1)(b) and the Tribunal finds
accordingly.

The Tribunal does not accept that there is a teahce that the applicants will
experience serious harm and discrimination in tieré if they return on the basis of
their Chinese ethnicity. In making this assessrtanilribunal notes that they are
young, they have each given evidence as to thgatament in a number of parts of
Malaysia in the past and they would appear to heasonable employment prospects
in the future. Rather the Tribunal accepts thatenihhey may face discrimination or
disadvantage in their home country, particularlgamparison to the opportunities they
may expect in Australia, they will not experienserious harm” for the purposes of
s.91R(1)(b) of the Act.

The applicants’ children

The applicant wife claimed at the second heariag) tteir fears for their children
prevented them from sending them to school. Itpedado her by the Tribunal that her
eldest daughter was [age deleted: s.431(2)] andftire not of school age. The
applicant wife agreed but stated that children wawrmally attend pre-school or
kindergarten for two years before starting schoal that other children [age deleted:
S.431(2)] started kindergarten six months ago.

On the basis of the information contained in theliapnt wife’s Form B, the Tribunal
finds that the applicants’ daughters were borndateds deleted: s.431(2)] and [dates
deleted: s.431(2)] and are aged [ages deletedt(@}}3espectively. The applicant

wife agreed at the hearing that the children ateyabof school age and the Tribunal
finds accordingly. While the Tribunal accepts tbtiter children aged [number

deleted: s.431(2)] may have started kindergartenydar, for the reasons set out earlier
the Tribunal does not accept that the applicae@'s for their children have prevented
them from doing so.

Further, the Tribunal notes the applicant husbaadidence that his parents and the
applicant wife’s parents take it in turns to cavetheir children. The applicant
husband’s evidence was put to the applicant wifedonment at the third Tribunal
hearing. The applicant wife responded that heeqtarand her husband’s parents took
turns caring for their children and at a later sthgr mother in law provided the
majority of care for her children because her owathar had two other children to look
after, being her brother’s children and when the faf them were together they would
fight. The applicant wife stated that they weisoalorried about further harassment.
In her response to the Tribunal’s section 424 /elatiated [August] 2011, she stated
that the children in the early days were switchediad the paternal and maternal
grand-parents and when [Mr D] came visiting, thitddeen would be sent to the
paternal grand-parents’ home. She stated thaDMrad two grandchildren at the
maternal grand-parent’s house therefore very dfterchildren were looked after by



267.

268.

269.

270.

271.

the paternal grandmother. She stated that thecapphusband misunderstood the
Tribunal’s questions on this point as he couldfothy understand the interpreter. For
reasons set out earlier in this decision, the Trdbdoes not accept that the applicant
husband misunderstood the interpreter, considéhniaighe responded appropriately to a
guestion from the Tribunal as to whether the ckitdwere currently living with his
parents by stating that the children were not uhéeparent’s care, but that they
sometimes visited his parents.

The Tribunal finds that the applicants’ childrervédeen looked after in part by the
applicant wife’s parents and that they could bentbby [Mr D] should he wish to do so
through his association with the applicant wifesily and therefore does not accept
that the applicants fear for the safety of thedrieth because of the actions of [Mr D] or
his associates.

Further claims made by the applicants at the tinedring

The applicant wife gave evidence at the third Tmdlihearing that her brother and
sister-in-law had left home one month earlier beeahey were being harassed, people
were asking about the applicants’ whereabouts antbtother was being pressured to
convert to Islam. She stated that her brothersistdr-in-law’s children were staying at
an aunt’s house and that her brother and sistemnwere not staying there, but
wanted to be away from all the disruptions andmdititell them where they were going.
In response to the Tribunal’s question as to whthis left her brother’s children at
risk, the applicant wife stated that the childrai ltkonnections to Malay people so
could be protected. She stated that her brothgehewife went to other places to
work and to be away from all of their problems dimak their two children were already
Muslim.

While it is plausible that the applicant wife’s brer and sister-in-law may have left the
home of the applicant wife’s parents and gone digegy the Tribunal does not accept
that this has anything to do with the applicaritsmaking this assessment the Tribunal
notes that it has not accepted that the appli¢arntgs case have suffered any past
harm from [Mr D] or his associates at work or abtgoin any of [Town 3], Kuala
Lumpur or [State 6].

Further claims made by the applicant wife in heiti®n response to the Tribunal dated
[August] 2011.

The applicant wife stated in her written respomsthé Tribunal dated [August] 2011
that [Mr D] regularly asks about the applicant wifiecough his daughter and she has
received messages to contact him and that he argbhivisited the applicant wife’s
mother home to ask about her and whether she hacided to Islam.

The Tribunal has accepted that [Mr D]’'s daughtey imarried the applicant wife’s
brother and has lived in the home of the applig@fe’s parents. While the Tribunal
accepts that [Mr D] may make enquiries about th@iegnt wife, it does not accept that
those enquiries are evidence that he intends hathetapplicant wife or her family. In
making this assessment the Tribunal again notestthas not accepted that the
applicants in this case have suffered any past fframm [Mr D] or his associates at
work or at home in any of [Town 3], Kuala Lumpur[State 6].
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The applicant wife also claims in her written rasg®that [Mr D] came to her home
during the Lantern Festival in 2009 with officiffem the [Town 3] Local Council to
remove religious statues and icons after invokimgneil by-laws. For the reasons set
out above, the Tribunal has not accepted that [MorDhis associates visited the home
of the applicants during Lantern Festival in 2008, that he or his companions
destroyed the applicants’ idol or were otherwisalvned in an altercation with the
applicants. It follows that the Tribunal does aotept that officials from the [Town 3]
Local Council were involved in removing religioustsies and icons after invoking
council by-laws on that occasion.

Future Harm

For the above reasons the Tribunal has not accépa¢there is a real chance that the
applicant wife will be forced to marry [Mr D]’s spnor that she or any other member
of her family will be forced to convert to Islamgmthat her daughters face female
genital mutilation if their parents are forced ¢burn to Malaysia. Nor does the
Tribunal accept that either of the applicants faceal chance of being harassed,
harmed or threatened by [Mr D], the Religious Autites or his associates if they
return in Malaysia, now or in the reasonably foesdxde future. Further, the Tribunal
has not accepted that there is a real chancehthatpplicants will face serious harm on
the basis of their religion or their ethnicity. light of the Tribunal’s findings on each
of these matters, and combined with the Triburalsrall concerns about the
credibility of the applicants and the inconsistesan their evidence, the Tribunal does
not accept that there is a real chance that ditleeapplicant wife or the applicant
husband will be subjected to serious harm from [Nirhis associates or any other
person now or in the reasonably foreseeable futargny Convention reason.

Having considered the claims of each of the apptghoth individually and
cumulatively, the Tribunal does not accept thatdghg a real chance that either of the
applicants would face serious harm if they retorivielaysia for reason of their
religion or any other Convention reason, now dhim reasonably foreseeable future.
The Tribunal therefore finds that neither of thelagants holds a well-founded fear of
persecution if returned to Malaysia, now or in teasonably foreseeable future.

CONCLUSIONS

275.

The Tribunal is not satisfied that any of the aggolits is a person to whom Australia
has protection obligations under the Refugees Quiore Therefore the applicants do
not satisfy the criterion set out in s.36(2)(a) dgorotection visa. It follows that they are
also unable to satisfy the criterion set out i6&@yb). As they do not satisfy the
criteria for a protection visa, they cannot be tgdrthe visa.

DECISION
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The Tribunal affirms the decisions not to grantapglicants Protection (Class XA)
visas.



