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(1) A writ of certiorari issue directed to the SeconesRondent, quashing
the decision of the Second Respondent dated 241&gb2006.

(2) A writ of mandamus issue directed to the Secondp®&sdent,
requiring the Second Respondent to determine acgprd law the

application for review.

(3) The First Respondent shall pay the Applicants’sdisied in the sum

of $5,000.00.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
MELBOURNE

MLG 463 of 2006

MZXJA and OTHERS
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

1. The Applicants seek judicial review of a decisioh tbe Refugee
Review Tribunal (the Tribunal) dated 24 Februar@&0In its decision
the Tribunal affirmed the decision of a delegat¢hef First Respondent
to refuse the Applicants’ application for a protectvisa.

2. The Applicants are Burmese citizens. The Secongliégnt is the
daughter of the First Applicant, and the Third Apaht is the adopted
niece of the First Applicant. The First Applicaist a 47 year old
woman of Chin ethnic group and a Christian. She Ihaed in Chin
State from 1959 until 1995. From 1995 up until tmee she left
Burma she had lived in Rangoon. The First Applicarrived in
Australia on 16 March 2005 and made an applicdtora protection
visa on 29 April 2005. It is noted that furthemphgpation documents
were relied upon by the Applicants’ adviser for tecond and Third
Applicants.
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3. It is the First Applicant that makes a distincticido be a refugee. Her
claim was that if she returned to Burma she facedah chance of
persecution by the authorities on account of hein @&thnicity, her
Christian religion and her pro-democracy politicgdinion. In her
statutory declaration in support of the applicationa protection visa
(Court Book pp.29-32 dated 28 March 2005) the FhAgplicant
claimed she was a Christian who grew up in ChinteSBurma.
Specific reference was made to her Chin ethniamy @hristian faith.
It was claimed that the military government "alwagpressed us in
our practice of our religion."

4. Specific reference was made to the governmentedlggaking over
land belonging to Chin Christians. Applicationsthg Chin Christians
were rejected, and the Chin Christian people whegedly abused by
the military. As a child the First Applicant claath to have witnessed
soldiers forcing Chin Christian people in her \gkato work without
pay and were forced to overwork. The First Appiicelaimed to have
heard about many rapes of Chin Christian women lnyri@se military
soldiers. The First Applicant's husband workea aterical officer for
a health department in her village and in 1995j¢tiswas transferred
to Rangoon. The First Applicant's sister was alyeaesiding in
Rangoon and another sister moved to Rangoon in.28@4ther sister
of the First Applicant lives in Zakaing State.

5. The Second Applicant was born in 1995. One ofRinst Applicant's
sisters and husband were killed in a motor accide@hin State and
their surviving daughter, the Third Applicant, thiered with the First
Applicant and her husband and they adopted her.

6. After the First Applicant moved to Rangoon, shedregolunteering as
a Sunday school teacher in a Chin Christian chui$he claimed that
authorities ordered the members of the churchap singing in prayer.
The First Applicant's husband was concerned abwmdequate health
care for Chin Christians in the Chin State anddliad to Chin State to
speak to Chin Christians about hygiene and samitadis part of his
health department work. The First Applicant's taugbit was claimed
organised pamphlets about health care for ChinsGans. The First
Applicant's husband it was claimed was interestedpalitics and
concerned about repression of Chin Christians by ttovernment.
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10.

In 1997 the First Applicant and her husband becareenbers of the
National League for Democracy ("NLD"). It was coiead that the First
Applicant's husband's main motivation for joinifgetNLD was to
"promote equality and human rights for Chin Chaisf." Meetings
were held at their house and the First Applicami'sband became very
active and was involved in production and distidautof pamphlets
promoting the interests of Chin Christians and deaiveg an end to the
repression of Christianity by the government. THiest Applicant's
husband became a leader in a particular area &oMNtbtD and was
working underground with his activities kept secretThe First
Applicant claimed to have assisted her husband i dttivities
including distribution of pamphlets. The First Aipgant claimed that
her family gave financial assistance to NLD.

The First Applicant's husband was part of a groupllcD supporters
touring Burma in 2003 accompanying Aung San Suu. KyThe
Applicant's husband upon return to Rangoon wasstueand it was
claimed that ultimately he died in prison. In Dexteer 2004 the First
Applicant claimed that soldiers came to her flahigiht, searched the
premises and took all the papers including NLD stsrand family
photographs. It was claimed that among the papers minutes of
NLD meetings which had been held at the First Aqgpit's residence.

The First Applicant then claimed that she went imtiding with
relatives, but on 5 January 2005 soldiers sealebdesfapartment. She
claimed that with the assistance of her sisterabdoker she obtained
false documents including a passport and a viseelrsister's name in
order to leave Burma. The First Applicant claintledt she was afraid
that if she returned to Burma she would be arrestiedained and
tortured on account of her political activities atitbse of her late
husband. She feared she would be prevented froactipng
Christianity freely.

The Tribunal in its decision dated 24 February 2(#)évantly sets out
the following further information under the headinglaims and
Evidence":

“On 29 September 2005 the Tribunal received a teftem the
applicant’s advisers. They submitted that the &ppk had a well
founded fear of persecution on account of her Glansreligion,
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her Chin race, her pro-democratic political opiniorher

membership of a particular social group consistofgher family

by reasons of her husband’s political activitiestire NLD and
her religious and political activities in Australialhey provided a
number of reports regarding the treatment of Claiss in

Burma. The advisers referred to country informatregarding

the persecution of Christians in Chin state andkesecution of
members of the NLD for reasons of their politicainbons. It

was submitted that the applicant also had a suc@lalaim for

refugee status on account of her engagement igioels and

political activities in Australia. She attendedn&tions for

celebrating Aung San Suu Kyi's birthday and is\aein the Chin
Christian Baptist Church in Mooroolbark. The amalnt's

advisers provided a letter from the Victorian CBiaptist Church
dated 7 August 2005 confirming that the applicand aher

daughters were active members in the church. Hated that
military regime in Burma oppressed the ChristianrCpeople in

Burma.”

(Court Book p.204)

11. The Tribunal conducted a hearing on 8 November 2@&re the First
Applicant was represented and gave oral evidencEhe Third
Applicant and another witness also gave oral eviden

12. After the hearing the Tribunal forwarded a lettarquant to s.424A of
the Migration Act 1958the Migration Act) to the First Applicant dated
17 November 2005 (the s.424A letter) (Court BooKLigp-179).

13. In the s.424A letter the Tribunal invited the Fidgiplicant to comment
on information that "would subject to any commeyas make, be the
reason, or part of the reason, for deciding that @ not entitled to a
protection visa". The information referred to Ime tTribunal included
a reference to discrepancies in dates referreq tind First Applicant
in her declaration compared with evidence befor Thibunal and
detailed reference to information concerning NLBpecific reference
was made to country information from various sosygearticularly
relating to the activities of the NLD.

14. Further the Tribunal referred to the Second Applidadging a student
visa application on 21 December 2004, accompanyeal dbnfirmation
of enrolment dated 16 November 2004 and a policsarahce
certificate dated 13 December 2004. The Tribumdés in its s.424A

MZXJA & Ors v Minister for Immigration & Anor [2007/FMCA 375 Reasons for Judgment: Page 4



15.

16.

letter that "this suggests that arrangements had beade for her to
leave Burma prior to the police searching your hoift&ourt Book

p.178). Reference was made to documents on tharegnt file

indicating that the First Applicant had residedhadther relatives in
Dagon township. In a student guardian visa apfdinan the name of
another person, reference is made to a man claimbd that person's
husband, and the Third Applicant's father. TherdPpplicant's

student visa application according to the Tribunaih her birth

certificate reference is made to the father andherotand the
documents indicate that she lived in Dagon townshie Tribunal

then notes that the First Applicant claimed that inesband was the
father of the Third Applicant and that they lived Bang Yaung
township.

After reciting those details the Tribunal then peds under the
heading, "The information is relevant becausestéde the following:

“The inconsistencies in your account indicates thati may not
be telling the truth regarding the events of May2@and the
aftermath.

You were unable to answer questions about NLD almakt was
occurring with the NLD and Aung San Suu Kyi in 2Q004.
The Tribunal would have expected you to know somée
information noted above regarding the NLD if yourevea
member of the NLD.

Your failure to contact the NLD until December 2@04to know
that the International Red Cross were visiting sarh¢hose held
in prison after May 2003 casts doubt on your acd¢afriooking
for you husband after he disappeared.

You stated that the NLD was not active in ChinestatThe
information quoted above indicates that it is. sTbasts doubt on
you (sic) claimed involvement in the NLD.”

(Court Book p.178)

The Tribunal then refers to the student visa appbo of the Second
Applicant and invites the First Applicant to comrheon the
information.
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17. The First Applicant responded to the Tribunal sA2étter in a
detailed response dated 17 January 2006 (Court Pdd3). In that
letter the First Applicant's agent in part states:

“...We also submit that, on account of (the First kggmt's)
symptoms of psychological trauma, including impdire
concentration and memory, as documented by Asgociat
Professor Suresh Sundram in the attached reporediai6
January 2006, the Tribunal should afford a libekanefit of the
doubt to the Applicant. | is submitted that thenoni
inconsistencies in the evidence should not underrtie overall
credibility of the Applicant's claims.”(sic).

18. The report from Professor Sundram is dated 16 Jar@06 (Court
Book pp.187-189). In his report Professor Sundranmgonsultant
psychiatrist, refers to making the assessment efFinst Applicant at
the request of her Red Cross case worker andtsoldie to concerns
regarding the First Applicant's mental heath. &ssbr Sundram in his
report states that he assesses and manages patietits Asylum
Seeker Resource Centre (ASRC). He conducted assamsnt of the
First Applicant on 14 January 2006 in the preseocéer adopted
daughter, the Second Applicant, and a Chin intéepreHe claims to
have had access to referral notes from the caseewand solicitor and
"a decision from the Department of Immigration diat¢/11/2005". It
Is assumed that the reference by the witness decsion" refers to the
S.424A letter from the Tribunal.

19. In his report the psychiatrist concludes that thestFApplicant is
"suffering from a pathological grief response thas been complicated
by a major depressive disorder".

The Tribunal’'s decision

20. The Tribunal was not satisfied that the First Apght was, as she
claimed to be, it did not accept that she left Bannsing a passport in
her sister’'s name in order to avoid detection lyahthorities. Despite
its doubts about her identity the Tribunal proceetteassess the First
Applicant’'s claims. It accepted that the First Apgnt was a Chin
Christian who had lived in the Chin State until %99 It found,
however that she had not been persecuted in thebpasason of her
religion (Court Book p.217). It did accept fromucdry information
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that Chin Christians in Chin State experiencedrargoation and on
occasions serious harm at the hands of the authoktowever, as
indicated on the base of the First Applicant's oewidence the
Tribunal found the First Applicant had not sufferpdrsecution for
reasons of being a Chin Christian.

21. The Tribunal found that although Christians expesesl discrimination
in Burma the Applicants were able to practice tineligion in Rangoon
and the discrimination experienced by the Applisatht not amount to
persecution for convention reasons.

22. Specifically the Tribunal in its decision made tbkBowing finding:

“The Tribunal accepts that the applicant is a Cl@hristian and
that she lived in Chin State until 1995. The Tn&luaccepts the
country information that Christian Chins in Chinag&t are

discriminated against by the authorities and thatazcasion this
discrimination amounts to serious harm and perdeout The
applicant’s husband obtained a university degreemfrRangoon
University. He was a government worker in Chinté&Stand he
was promoted and transferred to Rangoon. The eapli
indicated that she was a Sunday School teachehin State and
attended the Baptist Church there. Her evidences \gaite

confusing regarding whether the church she worskipat in

Chin State was closed down. However, she indictitatl after

the church was closed down — although she was uret when
this happened — the pastor continued to give sesnreely in the
area. The applicant's evidence was that she ditlhave any
problems with the authorities in Chin State. Thiunal finds

that the applicant has not been persecuted in #s for reasons
of being a Chin Christian. The applicant moved hwher

husband to Rangoon in 1995 and from then on attkmtheirch

regularly. She indicated that there were a numbé&rBaptist

churches in her area that she was able to attend.”

(Court Book p.217)

23. The Tribunal found that the First Applicant was momember of the
NLD and made that finding on the basis that thetFApplicant lacked
knowledge about the NLD. It referred to the Figiplicant’s claim
that her husband joined the NLD in 1997 and afeslidg with the
details of the claim, relevantly concluded:
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24.

25.

26.

MZXJA & Ors v Minister for Immigration & Anor [2007/FMCA 375

“... The applicant has provided several different @aats as to
what she did after her husband disappeared attiimis. Further,
her evidence as to her husband’s activities andtwbeaurred was
very vague...”

(Court Book p.218)

Significantly the Tribunal then stated:

“... Due to the vagueness of the applicant’s respsrigeelation
to her husband’s activities, and her lack of knalgke of the NLD
even though they were meeting at her home the Aallaobes not
accept that her husband was a member of the NLD.”

(Court Book p.219)

That finding was strengthened according to theunrd's reasoning by
problems with documentation which accompanied ph@ieation for a
student guardian visa details of which were anaysethe Tribunal in
its decision (Court Book p.214 and p.219).

The Tribunal referred to the psychiatrist's repand relevantly states
the following:

“The Tribunal refers to the psychiatrist’s reportgwided by her
advisers. The Tribunal accepts that the applicensuffering
from some type of pathological grief response thas been
complicated by major depressive disorder. Theuh#d accepts
this may have occurred by the death of her husloarsdme other
traumatic event, but does not accept that her hadb®as died in
the circumstances that she has claimed. The Tabtakes into
account the psychiatrists comments regarding thppliaant’s
ability to give coherent evidence and the memongplems that
she may have. The Tribunal accepts that the agmiidid have
significant problems in recalling details when quesed and
finds that the evidence she gave regarding her resqpees in
Chin State as a Christian were confused and thesdappeared
to have been mixed up, but there was a core cléiat the
Tribunal was able to accept about harm that occdrr®
Christians in Chin State. Her evidence regardieg imvolvement
in the NLD, her husband’s involvement in the NLDd dmer
husband’s disappearance was inconsistent, conttadicand
vague. These matters were not peripheral mattaus,went to
the core of her claims. This is particularly sorglation to the
documents which indicate that her husband had signe
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documents several months after he was purportechaee
disappeared.

The applicant’s evidence about the raid of the attles on her
flat have indicated that they took NLD paperworkd aamily

photographs; they did not question her or speaké¢o at all

during the raid. As put to her at the hearingthe authorities
were interested in the applicant and wanted to strieer they
could have detained her at that time and questidrexd Further,

the Tribunal has not accepted that the applicahtisband was a
member and or actively involved in the NLD, nor tthhe

applicant was a member or supporter of the NLD.r Heese

reasons the Tribunal does not accept that her hawae searched
by the authorities and that her flat had been sgaleThe

Tribunal also notes that the psychiatrist does nmoention this

incident; in fact he stated “I gained the impressiothat (the

First Applicant) was not directly interrogated bye police but
they would question neighbours and friends aboutrtend her

contacts. This was both highly stigmatising andgintening as

she believed she could be arrested.” The Tribumaduld have

expected her to have mentioned the raid on her hontelst she

was present, to the psychiatris{emphasis added).

(Court Book p.220)

27. The Tribunal did not accept that any pro-democractvities which
the First Applicant might have engaged in in Adsravould lead to
difficulty on her return because she was a low li@agticipant (Court
Book p.223). It considered the First Applicantgiaties in Australia
were more social and religious in nature (CourtiBp@223).

The issues

Breach of s.424A: Report of Professor Sundram

The Applicant’'s submissions

28. It was submitted that the s.424A letter asked thst Rpplicant to
comment on a number of matters. The report ofd3sur Sundram
was included in the Applicant’s response and hecrde=d how the
First Applicant was suffering “a pathological griefsponse that has
been complicated by a major depressive disorddife specifically
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29.

30.

31.

32.

described her as having difficulty in engagemenhwnarked impaired
concentration of memory and requiring constant gromg to provide
useful information. Specifically it was noted thet his report,
Professor Sundram states:

“... It does not in the least surprise me that she wiher unable
to provide information or consistent answers as pgychiatric
disorders will impact significantly upon her recaland
understanding...”

(Court Book p.188)

It was submitted that the report from Professordsaim was obtained
in an endeavour to overcome any adverse view tiifal may have
formed about the First Applicant’s capacity to te@spects of her
claim and to otherwise explain inconsistencies.

It was conceded by the Applicants that the Tribusahot bound to
accept the report of the psychiatrist. Furthevas conceded that it is a
matter for the Tribunal to assess the expertigaeauthor of the report
and attach such weight to his opinions as it sofight

Significantly, however it was submitted that theiblinal without
warning used the report for an unexpected purpaseety, to further
undermine the credit of the First Applicant. Timatich is apparent
from the extract from the Tribunal's decision seit @arlier in this
Judgment (paragraph 26). Specific reference toMbrels emphasised
in that extract where the Tribunal quotes frompbkgchiatrist’s report.

It was submitted that the Tribunal using the exgims “the Tribunal

also notes...” made it clear that a reasonable gats oeasons for the
Tribunal’s finding was the fact that the First Aggint did not tell the
psychiatrist about the raid by police on her horiis was part of the
reasoning process it was submitted as otherwise theuld have been
no purpose in mentioning it. Reliance was plageahuthe decision of
Kenny J inMZWEL v Minister for Immigration and Multicultural
Affairs [2006] FCA 442 where Her Honour said:

“26  On a fair reading of the RRT's reasons for dscision, the
RRT's knowledge that the standard letter contairzed
assurance of privacy was knowledge that the RRT
considered was a part of the reason it affirmeddkeision
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under review. In SZEEU, Weinberg J discussed, G8]}1the
application of the expression "a part of the redsam s
424A, observing that:

"The strict view that the courts have taken in tiela to
breaches of natural justice can, in my view, infothe
application of the expression ‘a part of the redsins
424A. The cases suggest that this expression sheutdad
benevolently, in favour of an applicant for revidiathere is
any doubt as to whether information that is adveisan
applicant did form a part of the reason for decisidhat
doubt should generally be resolved in favour of the
applicant.”

27 His Honour accepted, at [164], that "the similataims
information” in the case of SZBMI "played a partin. the
Tribunal’'s conclusion”; and therefore constitutedpart of
the reason for its decision. Weinberg J explairead,164],
that:

"The fact is that the Tribunal regarded the simildaims
information as a significant matter, sufficientimportant to
warrant specific mention. Although the Tribunal Heaith
the matter as though it simply bolstered a conolughat it
had already arrived at, rather than an element et
decision-making process, it does not follow thadlid not
play "a part" in its reasons for decision. ... Tlaetual
process by which a decision is reached is, of cyues
complex matter. It is not always as neat as thesoaa
themselves may suggest. The reasoning may notegloce
a linear fashion, and the Tribunal’'s reasons mostcourse,
be read as a whole."

28 Allsop J, in SZEEU at [216]-[217], explained eth
application of the expression "a part of the reds@s
follows:

"In my view, in the light of [SAAP Minister for Imgmation and
Multicultural and Indigenous Affairs (2005) 215 ALB2], in
circumstances where one is faced with a decisiahefTribunal
with reasons and the complaint is a contraventiérs d24A(1),
the question to ask, by reference to the reasotiseoTribunal in
the context in which one finds them (as revealihgtwvould be
the reason or a part of the reason for affirminge thecision
immediately prior to the making of the decisios)wihether the
information in question was a part (that is any {paf the reason
for affirming the decision. To the extent that tkasons of the
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relevant majorities in [Paul v Minister for Immigiian and
Multicultural Afairs (2001) 113 FCR 396] and VAFrcée seen
to require that the relevant part of the reason éav stature or
importance, or be of a character, which would méakenfair not
to invoke the procedures of s 424A, | think SAARuires that
such an approach be rejected. It is only necesshgt the
information be a part of the reason.

That said, it is necessary to recognise the guidatiat one
nevertheless receives from aspects of [33] in \@ke always
needs to analyse and interpret the reasons of ibeifal in order

to understand the reason for the ultimate reasocsamrclusion of
the lack of satisfaction of the existence of pridd@cobligations.

Merely because something is contained in the tektereasons
of the Tribunal which involves "information" doestrconclude
the question whether it was (and, in the relevamsg, would be)
a part of the reason for affirming the decisioneTwhole of the
written reasons must be analysed and interpreteithéir context
to assess why it was that the Tribunal acted abdit(and so, in
the relevant sense, to assess what would be, mrionaking the
decision, the reason or a part of the reason). Hgvithus

ascertained the reason or reasons (if there be rtiaa one) why
the Tribunal was not relevantly satisfied, any nfation that

was (and thus, in the relevant sense, would bepm of the

reasoning process to explain such reason engage®peration
of s 424A, without any additional requirement (fehich Paul

and VAF appear to call) that the relative importanof the
information to the reasoning process be assessedornm a

judgment as to whether fairness requires the engage of s
424A. The above tasks of assessment or interprataif the
Tribunal's reasons, of ascertaining what was anysmning

process and of assessing the relevance of anynaftton thereto
may not be straightforward and may lead to condusiabout
which minds may differ.”

33. It was argued that the information in question his tinstance was
given to the Tribunal by a third party and not thiest Applicant.
Hence it was submitted on behalf of the Applicahts the obligation
to comply with s.424A is not excluded by the operabf s.424A(3)(b)
of the Migration Act. It was noted thabh SAAP v Minister for
Immigration and Multicultural and Indigenous Affa[2005] 215 ALR
162 of the decision did not turn on the fact the First Applicant’s
daughter gave evidence to the Tribunal rather titsource of the
evidence before the Tribunal was a person othet tha First
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Applicant. It was submitted there should be ndedénce in the

present case simply because the psychiatrist'srrepas forwarded

under cover of a letter from the Applicants’ advisé was argued that
the Applicants should not be in a worse positiooaose the evidence
was not given during the hearing.

34. In the alternative it was submitted that the Fygplicant could not be
expected to have known that the Tribunal would thgereport for an
entirely different purpose se€ommissioner for Australian Capital
Territory Revenue v Alphaone Pty I(iP94) 49 FCR 576A(phaone).
In the presence case the Tribunal accepted thenakesy of the
psychiatrist who referred to the First Applicant@ifficulty in
conveying information. Accordingly, neither therdti Applicant nor
her advisers could reasonably have anticipatedgthgamen of the
report would be used against the First Applicarttis is, her failure to
mention that aspect of her claim to the psychiattisuld go to her
credit when the difficulty in recall was the vewybgect of the report.

35. Through the course of submissions Counsel refetedwhat is
submitted to be an appropriate summary of the ldwchvapplies to
s.424A of the Migration Act filed in a decision &arnes FM in
SZCNG v Minister for Immigration & Anof2006] FMCA 505
(SZCNG). It was submitted that the following paragraphsnirthe
Court’s judgment deal with a large number of theués which are
relevant to the present application. The releyanagraphs are [25] to
[67]. For convenience, | set out the following ggnaphs from Her
Honour’s Judgment:

“26. Section 424A is as follows:
(1) Subject to subsection (3), the Tribunal must:

(a) give to the applicant, in the way that the Tnal
considers appropriate in the circumstances, patécs
of any information that the Tribunal considers wibbk
the reason, or a part of the reason, for affirmitige
decision that is under review; and

(b) ensure, as far as is reasonably practicablaf tine
applicant understands why it is relevant to theieey
and
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(c) invite the applicant to comment on it.

(2) The information and invitation must be giverthe
applicant:

(a) except where paragraph (b) applies—by one ef th
methods specified in section 441A; or

(b) if the applicant is in immigration detention—fay
method prescribed for the purposes of giving docume
to such a person.

(3) This section does not apply to information:

(@) that is not specifically about the applicant or
another person and is just about a class of persins
which the applicant or other person is a member; or

(b) that the applicant gave for the purpose of the
application; or

(c) that is non-disclosable information.

31. In SAAP v Minister for Immigration & Multiculal &
Indigenous Affairs (2005) 215 ALR 162 the majooitythe
High Court found that the Tribunal had failed tonaply
with s.424A of the Act, in that it was obliged teega visa
applicant written particulars of information it haobtained
from evidence her oldest daughter had given afftitminal
hearing. In reaching this conclusion the majoffityind that
s.424A applied when the procedure for a Tribunaring
under s.425 of the Act was engaged and to infoonati
given during the course of the Tribunal hearingsed
McHugh J at [52] — [63], Kirby J at [154] — [170] ad
Hayne J at [184] — [202]).

32. In SAAP it was not disputed that the evidencissue that
had been obtained from the applicant’s daughterstituted
“information” that the Tribunal considered would bine
reason or a part of the reason for affirming theideon that
was under review. In this case the material injo@ is
the evidence from the applicant’s niece and hebhod as
to their familial relationship with the applicantlt is the
case that s.424A(1) does not apply to “the subyecti
appraisal or thought process of the Tribunal) ($e&ul v
Minister for Immigration & Multicultural & Indigenas
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Affairs (2001) 113 FCR 396 at [95] per Allsop Jhvivhom
Heerey J agreed and Tin v Minister for Immigratién
Multicultural Affairs [2000] FCA 1109 at [54] per&tkville
J).

33. Thus, as Allsop J stated in Paul at [91], thenaept of
“information” would not extend to the subjectiveewis of
the Tribunal as to the evidence, in particular imstcase as
to whether to accept the evidence of the applisamece
and her husband. However, as Allsop J also poiotgdin
Paul, the distinction between information or knadge that
has come to or been gained by the Tribunal andestive
appraisal or thought processes:

“‘can become very fine. If the subjective thought
processes of the Tribunal are as they are becatiieeo
perceived importance of some piece of knowledgsgeth
thought processes may merely reveal the relevaioce (
the purposes of para 424A(1)(b)) of informationr (fo
para 424A(1)(a)), requiring the Tribunal to give
particulars of that information and to explain its
relevance” (at [95]).

41. Hence it is necessary to consider whether ahythe
exceptions to the s.424A(1) obligation apply. lasw
contended for the respondent that if s.424A(1) ieppl
nonetheless the material was information “that the
applicant gave for the purpose of the applicationithin
s.424A(3)(b). A number of issues are raised iati@h to
the scope of this exception. | note first that therd
“application” in s.424A(3)(b) means the proceedihgfore
the Tribunal (see Minister for Immigration & Multittural
& Indigenous Affairs v Al Shamry (2001) 110 FCRaxd
SZEEU). Consistent with this interpretation andhwihe
approach to s.424A taken in SAAP and SZEEU, | am
satisfied that the fact that the information in gtien was
known to the applicant is beside the point. Anliappt
would know information which he gave to the Ministe
connection with an application for a protection ais
Nonetheless s.424(1) would apply if such infornmatias
the reason or part of the reason for affirming tecision
under review. Further, as pointed out for the agguht,
when s.424A(1) applies it requires not only that Thibunal
give particulars of information to the applicant writing
but also that it ensure, as far as is reasonablgcticable,
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that the applicant understands why the informatisn
relevant to the review (s.424A(2)) and is inviteddmment.
This is what is of importance, even if an applidambws the
particular information in question.

57. Moreover while the circumstances in SAAP diféetually
because the Tribunal in that case sought the in&bion
from the appellant's daughter, the attitude takey the
majority of the High Court to the interpretation ®#24A is
of significance. In considering the operation O42IA,
McHugh J drew a clear distinction between obtaining
information from the applicant and obtaining infation
from a third person and contemplated that the Tm#duvas
under an obligation to give the applicant notice any
adverse material that emerged when a third persaveg
evidence to the Tribunal during the Tribunal hegritat
[54]). His Honour stated at [60] that the Divisidishould
be interpreted so as to require the Tribunal toegithe
applicant the opportunity to comment on adverseenmlt
obtained at a hearing before the Tribunal (when the
applicant or another person gives evidence)”.

58. Further, McHugh J indicated that it would beoamalous if
the Tribunal summoned a person to give evidencehwhi
disclosed adverse material but was not requiregub that
material to the applicant (at [58]). While thesiews were
expressed in the context of considering whethé4g\4vas
exhausted at the time of the invitation to appeanetheless
it is relevant to note that in SAAP the majoritpgeeded
on the basis that information given by a third persvould
be subject to the s.424A obligation. It does nuiear to
have been argued in SAAP that the information ghsethe
appellants daughter was given by the appellanthimit
S.424A(3)(b).

59. Critically McHugh J also stated at [63]:

“Arguably, it is unnecessary to require the Tribliia
provide adverse material to the applicant in wrgfin
when the applicant is present to hear the inforovati
given by another person that the Tribunal receiass
evidence. However, an applicant may not understand
the significance of that information. So it is tine
interests of fairness that the applicant should ehéve
information in writing and should be given an
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opportunity to comment on it. For that reason 244
should not be regarded as spent because the applisa
present at the hearing.”

62. In SZEEU Weinberg J at [159] to [163] addresskmu:
rigorous approach taken by the High Court and aeédpby
the Full Court of the Federal Court when considgrithe
consequences of a breach of natural justice. Hisidtio
concluded at [163] that:

“The strict view that the courts have taken in teda to
breaches of the rules of natural justice can, in\ew,
inform the application of the expression ‘a parttbé
reason’ in s.424A. The cases suggest that this
expression should be read benevolently, in favéuwano
applicant for review. If there is any doubt asatbether
information that is adverse to an applicant didnfoa
part of the reason for decision, that doubt should
generally be resolved in favour of the applicant”.

63. Such an approach would also suggest that theptons to
S.424A in subsection (3) should be read stricthnpsistent
with the fact that s.424A is, as McHugh J put iSAAP at
[77], “one of the centrepieces of the Migration Aategime
of statutory procedural fairness”. Also see Gummb\at
[136], Kirby J at [173] and Hayne J at [204] — [208n
SAAP.

First Respondent’s submissions

36. First it was argued by the Applicants that the témiormation” in
s.424A(1) of the Migration Act refers to knowledglerelevant facts or
circumstances communicated to or received by thieumal. Also
reference was made t8ZEEU v Minister for Immigration and
Multicultural and Indigenous Affair2006] FCAFC 2 (SZEEU) where
the court relevantly states:

“205 Information is that of which one is told or pysed; it is
knowledge communicated concerning some particular
fact, subject or eventThe Complete Oxford English
Dictionary (2" Ed 1991). In this context, the word has
been taken as referring to knowledge of relevacatsfar
circumstances communicated to, or received by, the
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37.

38.

39.

40.

41.

Tribunal: Tin v Minister for Immigration and
Multicultural Affairs [2000] FCA 1109 at [3], approved
in VAF at [24] or knowledge which has come to, or has
been gained by, the Tribund&aulat [95].”

It was submitted that "information" does not in@uthe Tribunal's
subjective appraisals, thought processes or detations. Further it
does not extend to identify gaps, defects or |ddketail or specifically
in the evidence or to conclusions arrived at by Tmdunal when
weighing up the evidence by reference to such gdg®cts or other
deficiencies in that evidence (S€AF v Minister for Immigration and
Multicultural and Indigenous Affair@004) 206 ALR 471 at [24]).

A fair reading of the Tribunal's decision it wadmitted reveals that it
did not consider the psychiatrist's report as bgiag of its reasons for
decision. Reference was made to the extract frben Tribunal's

decision set out earlier in this judgment (paragra).

It was submitted from that paragraph that whereTltitaunal states "for
these reasons" it does not accept the Applicaatisehwas searched by
authorities and her flat had been sealed.

It provides reasons for its finding. Those reasstasid alone as the
Tribunal then goes on to state that it "also nothat the psychiatrist
did not mention the incident. Accordingly, it wagsbmitted that the
reason for the Tribunal's decision in the presastare distinguishable
from those which were the subject of a Federal Calacision in
MZWEL v Minister for Immigration and Multiculturaffairs [2006]
FCA 442 (MZXWEL) relied upon by the Applicants. Was argued
that the mere mention of the matter in the Tribgn@écision does not
of itself elevate it to the status of a part of tekason for the decision.
In the alternative it was argued the report fromf&sor Sundram was
information the Applicant gave for the purpose bt tapplication
before it and therefore falls within the except®d24A(3)(b) and that
accordingly s.424A does not apply.

Further it was submitted that to the extent thatApplicant claims not
to have been expected to know the Tribunal wouldscter the
psychiatrist’s report in the way it did, seeksriwake the common law
natural justice hearing rule. Section 422B of Khgration Act, it was
submitted, means that the natural justice hearutgy did not apply to
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the review before the Tribunal (sédinister for Immigration and
Multicultural Affairs v Lay Laf2006] FCAFC 61 at [60] - [70]5ZCRJ
v Minister for Immigration and Multicultural Affasrand Anoi{2006]

FCAFC 62 at [7] - [8])

42. It was further argued by the First Respondent thatFirst Applicant
and her representatives were aware that credibwag in issue and
should have expected to understand that a lackmdistency between
various recitals of her claims would undermine gnespect that the
Tribunal would accept the First Applicant's claimi.was submitted
the Tribunal was under no obligation to inform fRiest Applicant of
its preliminary conclusions about her claims (gdphaoneat 591-
592).

Reasoning

43. A useful summary which | accept of the principlekiat apply to
S.424A are set out by Barnes FM $ZCNG It is not necessary to
restate her Honour's reference to the principags sind except to note
and apply what her Honour stated as set out eanlihis judgment.

44. In my view a key issue for the court to considetha present case is
whether or not the psychiatrist report could be radgd as
‘information’, which could properly be regarded the reason or part
of the reason for the Tribunal's decision.

45, On a proper reading of the Tribunal's decision | satisfied that the
finding by the Tribunal concerning the failure t@mtion the relevant
incident to the psychiatrist, whilst referred tolssng a matter which
the Tribunal "also notes" appears as part of thragraph where the
crucial finding was made by the Tribunal for thagens given that it
did not accept that the First Applicant's home waarched by the
authorities and her flat had been sealed. Whlst tinding precedes
the reference to the psychiatrist's report, antlif@ito mention the
incident, and despite the fact that it has beesrred to by the Tribunal
as something which it "also notes", | am satistieat at the very least
it has strengthened the Tribunal's adverse comciugbout the
incident.
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46.

47.

48.

49.

50.

If it did not form part of the reason then thereswe need to mention
it or to "also note" it in the reasons. Perhapmiofe significance is the
Tribunal's statement that it "would have expectegl o have

mentioned the raid on her home whilst she was ptesge the

psychiatrist." That expectation not having beert many view leads

the Tribunal as part of its reasoning process tectethe First

Applicant's evidence concerning the raid of théharties on her flat.

That incident was clearly a significant factualident relied upon by
the First Applicant in support of her application.

| accept that this was properly regarded as "agddtie reason” for the
purpose of s.424A of the Migration Act. | accept\leinberg J states
in SZEEU cited with approval by Kenny J in MZWELh&t this
expression should be read quite benevolently iodawf an applicant
for review." Whilst | may have some doubt as toetier the
information of the psychiatrist formed part of tmeason for the
decision that doubt in this instance | accept shdwt resolved in
favour of the First Applicant.

It is necessary to further consider the questionwtfether the
‘information’ was information of a type however, iwwh would attract
the operation of s.424A(3)(b).

There is no dispute in the present case that thehprist's report was
forwarded as an attachment to the letter in respdram the First
Applicant's agent for and on behalf of the FirstpAgant to the
Tribunal's s.424A letter.

In my view the information whilst attached to capendence
forwarded for and on behalf of the First Applicashbes not then make
it information that the First Applicant "gave fonet purpose of the
applicant”. | accept the information in the repoftthe psychiatrist
was information from the psychiatrist as an expatiess as submitted
by the First Applicant, but the source of the ewite before the
Tribunal in this instance was a person other then Rirst Applicant

and accordingly the report from the psychiatrisoidtd not be

distinguished from evidence which may have beerrgily another
person called on behalf of the First Applicant &earing.
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51.

52.

53.

In my view where a Tribunal receives informatioorT a third party,
namely, a psychiatrist as in the present case, hwhsc clearly
information of a kind directed towards the mentshtes of the

Applicant, it is incumbent upon the Tribunal to theomply with

s.424A of the Migration Act by notifying the Fir&pplicant if it be the

case that the content of that report may be usedniother purpose. In
the present case it is clear that rather than simgllying upon the

diagnosis of the psychiatrist, the Tribunal theedughe history taken
by the psychiatrist in an adverse manner toward-thst Applicant. It

Is somewhat ironic that in the present case thgndisis which includes
a difficulty in recalling events set out in the phiatrist’s report should
then lead to the Tribunal considering the histamythat report to

strengthen its adverse finding against the Firgilispnt and her failure
to resolve inconsistencies in her version of events

In my view there has been a clear breach of s.424d\the breach is
not saved by the application of s.422(B) of the tdigpn Act as | am
satisfied that the First Applicant does not neeetp upon any concept
of a common law natural justice hearing rule inmup of the alleged
breach of s.424A.

The breach of s.424A in the Tribunal's decisioradieoperates as a
detriment to all Applicants and in my view is saifint to constitute
jurisdictional error.

Failure to consider claim in relation to practice ¢ a religion
on return to Burma

Applicants' submissions

54.

It was noted that the Tribunal found that the Fikpplicant had not
been persecuted in the past for reasons of be@igraChristian. The
First Applicant however, clearly articulated a olaihat she feared she
would not be able to practice her Christianity lyeé she returned to
Burma, and that claim was made in the context ahdoe Chin
Christian and/or being a person who was activelpolved in the
practice of a religion in Australia by joining ti&hin Baptist Church in
Victoria.
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55.

56.

57.

58.

It was submitted that the Tribunal concentratedhenFirst Applicant's
claimed political activity and that part of the sea for dismissing the
First Applicant's political activities was that theppeared to the
Tribunal to be "religious rather than politicalnature".

The Tribunal it was noted referred to country imfation about
pro-democracy activity in Australia and that peoplleo were at risk
were those who might be considered by Burmese Htiéso with

leadership potential. It was argued that the Trads decision, an
extract of which appears earlier in this judgmesee( reference to
Court Book p.223) dismissed the First Applicantlaimos after
assessing her activities as being low level andrémo the nature of
social and religious activities".

It was submitted that whilst the Tribunal considereountry
information concerning the First Applicant's claimbout past
persecution, it did not engage in the same analybisn considering
the future. Whilst accepting her activity in Awdia was religious in
nature, it then placed that material under what described by the
First Applicant's submissions as "the umbrella of ctaimed
involvement with the NLD and/or attendance at peoadcracy
rallies." It was submitted this misunderstood th@m and did not
give separate consideration to it as a distincvention ground.

The Tribunal, it was submitted, did not considee ttlaim in the
context of what may happen to her on return to Rangor the Chin
State. Accordingly the Tribunal fell into error afkind identified in
Dranichnikov v Minister for Immigration and Multittural Affairs
(2003) 197 ALR 389 and/oAppellant 395/2002 v Minister for
Immigration and Multicultural Affairg2003) 203 ALR 112.

First Respondent's submissions

59.

60.

The First Respondent referred to the extract frdra Tribunal's
decision set out earlier in this judgment (see €Book p.223).

It was submitted that reference should be madentdhar part of the
Tribunal's reasons for decision where it relevasthted:

MZXJA & Ors v Minister for Immigration & Anor [2007/FMCA 375 Reasons for Judgment: Page 22



61.

62.

63.

“The Tribunal finds that the applicant has beencdisiinated in
the past for reasons of being a Christian Chin audepts that
there may have been some surveillance of her throlgr
neighbours for reason of being a Christian Chinowg¢ver, the
Tribunal finds that the applicant has never beenspeuted for
reasons of being a Christian Chin. Her own evideand the
country information indicate that she would be atwepractise
her Christian religion if she was to return to Rawog. The
Tribunal finds the applicant does not have a welirfded fear of
persecution on account of her Christian religion loer Chin
race...”

(Court Book p. 221)

It was also noted that during its recital of thedewnce the Tribunal
relevantly states:

“The applicant indicated that she was a Sunday Stteacher in
Chin State and attended the Baptist Church thdder evidence
was quite confusing regarding whether the churche sh
worshipped at in Chin State was closed down. Heweshe
indicated that after the church was closed downlthoaigh she
was not sure when this happened — the pastor asgdirio give
sermons freely in the area. The applicant’s evigewas that she
did not have any problems with the authorities mrCState. The
Tribunal finds that the applicant has not been petged in the
past for reasons of being a Chin Christian. Thelmant moved
with her husband to Rangoon in 1995 and from themttended
church regularly. She indicated that there werenamber of
Baptist churches in her area that she was abletenad.”

(Court book p.217)

That passage was followed by the extract whereTthminal recited
the First Applicant indicated the First Applicanasvable to practice
her religion in Rangoon. The First Respondent stibch that that
extract reveals an examination of past discrimamatbut the Tribunal
then proceeds in its reasoning to consider whahtrigppen if the
Applicant were to return to Rangoon. It was argtleat the Tribunal
in its conclusion (set out earlier in this judgmantparagraph..... page
223 court book) had considered discrete elemernts wyhich it was
claimed there might be reasons for a surplus ctaithrejected them.

It did that by making findings concerning how Cl@ristians were
treated and the First Applicant's own evidence.
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64. The First Respondent submitted that when takenvelsote the issue of
the Applicant's religious activities and the exast of any surplus claim
was addressed and, in particular, the Applicarniitya to practice
Christianity upon return to Burma.

Reasoning

65. In my view the First Respondent's submissions lation to this grant
are correct. A proper reading of the Tribunal'siglen reveals in the
extracts set out earlier in this judgment thatThbunal has recited the
claim of part-persecution and has then been cognisaithe surplus
claim. It has specifically noted the activitiestbe First Applicant in
Australia, and that she has spent a lengthy timAustralia. It then
concluded in a manner free of jurisdictional ettwat the Applicant did
not face a real chance of persecution and founé&itseApplicant would
not have a well founded view of persecution by seasf her religious
beliefs. Whilst it did emphasise the politicalieity, it is clear from the
extracts set out earlier in this judgment thatréligious activities both in
Burma in the past, and in Australia, was not sidfit to provide any
basis upon which the First Applicant would be sk 0f persecution for a
convention reason.

66. In my view the Tribunal clearly accepted the Fifgiplicant's own
evidence that she would be able to practice "heis@m religion if she
was to return to Rangoon”. It was not then requteefurther explore
other options and in my view has reached a cormiuafter reciting the
relevant facts on this issue in a manner free akdictional error.
Accordingly this ground should fail.

Conclusion

67. It follows for the reasons given, however, thatlom basis of a breach of
S.424A of the Migration Act, the decision of thablinal should be set
aside and orders made accordingly.

| certify that the preceding sixty-seven (67) paragphs are a true copy of
the reasons for judgment of Mclnnis FM

Associate:

Date: 27 March 2007
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