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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantdipelicants Protection (Class XA) visas
under s.65 of th#ligration Act 1958 (the Act).

The applicants, who claim to be citizens of Indiajved in Australia [in] August 2008 and
applied to the Department of Immigration and Citii@ip for Protection (Class XA) visas
[in] September 2008. The delegate decided to rdafugeant the visas [in] January 2009 and
notified the applicants of the decision and theuiew rights by letter dated [the same day].

The delegate refused the visa application on teestibat the first named applicant was not a
person to whom Australia had protection obligationder the Refugees Convention.

The applicants applied to the Tribunal [in] Janu20®9 for review of the delegate’s
decisions.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that #ygplicants have made a valid application
for review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StaEt&efugees (together, the Refugees
Convention, or the Convention).

Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is the spouse or a dependant of acit@en (i) to whom Australia has
protection obligations under the Convention andwho holds a protection visa.

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil



11.

12.

13.

14.

15.

16.

17.

himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdgteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonesthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthe&f persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aagmtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.
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In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant§he Tribunal also
has had regard to the material referred to in tleghte's decision, and other material
available to it from a range of sources.

[The applicant] appeared before the Tribunal [ipfiR2009 to give evidence and present
arguments. The Tribunal hearing was conducted thihassistance of an interpreter in the
Guijarati and English languages.

Claims to the DIAC
Only [the applicant] made claims to be a refugee.

On the protection visa application forms he prodideme biographical information. This
included that his parents and a brother were ctiyréwing in India He was a Hindu. He had
lived at a single address in Gujarat from 1977Iunsi departure from India. He had
completed 23 years of education in India, havinglisd civil and criminal law between 1998
and 2001. He had been employed as a clerk/cadhadrank in Gujarat from 1999 until
“current[ly]".

He stated that he feared persecution in India lscatihis political opinion, being a "voice
against child labour".

He had left India legally via Mumbai using his ladipassport, which was issued [in] June
2008.

In written submissions and during an interview vtttk departmental officer he claimed that
he and his wife were from Gujarat. He claimed tftehad been awarded a Bachelor of Laws
in 2001, having been active as a student in se@#hre issues.

He claimed that in 1999 he had begun working ia@kband had raised donations for charity.

He claimed that he had been particularly activiaenfight against the use of child labour in
Guijarat, having become involved in a campaign agaire exploitation of child labour while
in law school. As a student he had been assigmedject with other students, who continued
with it. It involved going to villages and speakitegparents about the law prohibiting the use
of labour of children under 14. He and his collezgjalso spoke to the parents about proper
rates of pay. He and his fellow students did thisrg evening initially. After he got the job at
the bank in 1999 he went on Saturdays and Sunteybad contact with various non-
government organisations and trade unions who @uptte use of child labour. As a result
he became an enemy of child labour contractorduhe 2007 a labour contractor arrived in
the village with a group of armed men. [The appittaarrowly escaped. He did not report
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this incident to the police because the family faes wisiting would not support his complaint
as their child worked for this particular contracto

He claimed that a labour contractor also subsetueomplained to his employer about his
activities. In May 2008 this contractor and sevéaainers confronted [the applicant] as he
was leaving work at the bank and threatened tdkitl if he continued to campaign against
them. This man had demanded to see the applicésitle but the applicant had escaped on
the instructions of the manager. Again he did eport the incident, on that occasion because
his manager told him he should not because watedeta [the applicant’s] private activities.
He did not leave time for one month after that lnseshe was so scared, then he returned to
work.

He also claimed that he skidded off his motorbrkéhie course of escaping from an
attempted attack. He reported the traffic acciderie police but did not report the threats
from this labour contractor. That was because timgractors had political connections and
were very powerful. He claimed that even if he mibteeanother part of India, they would be
able to find him and kill him.

He had decided he must leave India to save hisHiéeclaimed the Gujarat police could not
protect him.

One of the contractors in particular was lookingHom and was said to have weapons he
would use against him.

Further evidence provided to the Tribunal by theliagnt

[The applicant} submitted no further details ofgheclaims or supporting documentation
before the Tribunal hearing. At the hearing it \agseed that he could submit any further
material he wished by 12 noon [on a date in] Api09.

In his oral evidence he confirmed that he spokedlHamd Gujarati equally fluently.

He also confirmed that he was living at a singldrads in Gujarat throughout his life until he
came to Australia. He lived there with his parebtsther and wife. His parents and brother
continued to live there now.

He confirmed that he had gained a law degree il 2@ said that he had asked his family
about a month before the hearing to send him aoation of this. As to why he had waited

so long to ask them for the documents, he saidhibdiad been asked at the time of the DIAC
interview for these documents. He had told his kaime needed them but had asked them not
to send them until he had an address to whichrtd #eem. When he received a letter from
this Tribunal he had asked his family to post tbewinents. They had not yet arrived.

As to why he had continued to work as a cashiercéerdt in a bank until 2008 if he had a
law degree, he said that his was a governmentethad got it during his second year of
studying law, had then studied part-time and had ttontinued to work there. As to why he
had not worked in the legal profession after gréddgahe said that he had never intended to
become a lawyer. He had begun studying law bedagiad no job, and just wanted to
understand the Constitution and so on. Then héhggbb as a clerk. He was told that the
Tribunal had some doubts about whether he had gtadun law at all, and offered to submit
documents proving this. He said it took three wdekslocuments to come by post from
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India. The Tribunal noted that he had receivedTihieunal's letter inviting him to the

hearing, containing the Tribunal's address, ovapath before the hearing, yet no documents
had arrived from India. There seemed some doubatinadocuments were coming at all.
[The applicant] stated that he would have documsens by fax from India and would

submit them by 12 noon [on a day in] April. He atsid that he had asked for documents
from India concerning his activities with the NG@dahis employment, at the bank, and
offered to submit these by the same deadline.

He confirmed that he had been working as a voluriteea "national” NGO in Gujarat for
about 10 years. Invited to tell the Tribunal itsnea he responded that he had worked for
three years with the "[Organisation]”, after whizhand five friends had started an NGO. It
had no name. They had run it for five years, urgicame to Australia. He said that for two
years, from 2001 to 2003, he and some 10 bankamplles had also donated money for
charity in a bank employees’ credit society and dhiattibuted fruit and other items at a local
hospital.

The Tribunal noted his written claim to the DIAGitthe had raised money for an NGO. He
responded that the group he had set up with frididiaot raise money for itself. If they got
money they gave it to the "[Organisation]". His gpdhad just done social work. It did not
raise money, but if the group members needed mdoegxample for poor students or other
needy people, those members contributed it. Thepgatso counselled needy people. As to
with which group he had been involved in child labssues, he said there was no particular
organisation and that he had just done it witHikesfriends. They had had no money to
establish an organisation, and other organisatiadsdiscouraged them from working on the
child exploitation issue. As to why he had writtarhis submissions to the DIAC that he
raised donations to fight child exploitation, hedghat he had indeed done this, for about
four years, from 2004 until he left India. That negrwas raised through his group with his
friends. They contributed the money themselvesadsal collected donations. Asked to
explain why he had earlier told the Tribunal theg group did not raise money, he said that it
did not but that in special circumstances theyngohey from friends and relatives. These
special circumstances were, for example, when dloegst people needed money for their
children’s study, for books and so on.

He confirmed that the main aim of his group waprevent the exploitation of children
through labour, and to tell local people aboutlé#ve and about their human rights.

He said that his NGO had no contact with other N@©«king in the area of child labour,

but raised money sometimes for "natural disastarsd,gave the money to "[Organisation]".
The Tribunal asked him to explain why his group hadctontact with any of the big NGOs
working in the area of child labour. In responsesail that there were many such NGOs, but
there were many villages where they did not go.

As to why he had not volunteered to take the wdrk big NGO to such villages, he said that
he had started the group when he began to tak&enest in these matters. He had been a
member of the "[Organisation]” at the time and datussed this with its president, who had
discouraged him from getting involved in this contrsial area.

Invited to name a major NGO in India working in trea of child labour, he named a group
(Manayjyot) but said that it had now stopped funitng because of problems with labour
contractors. He said that he did not know the nafraay group operating in Gujarat at the
time he left India. He said that he himself wag yusrking with small groups of families.
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He confirmed that child labour was illegal in Indidhe Tribunal asked him if he could name
any international convention to which India wasgmatory that related to child labour. He
said he could not. He said that he only knew thatilal under 16 was not allowed to work,
by law. Invited to confirm that he was saying thét5-year-old could not work legally, he
said that he did not know the laws, but knew thmater 16s were prohibited from work. He
said that he had no expertise in the law. The Tabveminded him of his claim that he had a
degree in law, and he confirmed that he did.

The Tribunal asked [the applicant] what major naidegislation there was in India relating
to child labour. He said that he did not know, that he believed that under 16s were not
allowed to work. The Tribunal asked him to identifig law on which he based this belief.
He responded that he did not know and that he hbdstudied this area superficially as a
student. The Tribunal reminded him of his claint the had been giving advice to various
people about this issue for some years after gtadyauerying why he had never found out
the name of the law on which he was basing hiscad¥ie responded that he did not know
much about it. He was not a legal expert. He onlgvk that child labour was prohibited if the
child was aged under 16.

He confirmed that there had been three inciderféstaig him as a result of his work in the
area of child labour. The first was in June 2002mh labour contractor and several other
armed people came to a house he was visiting. idelsat this had happened in the village

of [town name and district deleted: s431(2)], & tlome of [Person 1]. Cotton was produced
in this area. He said he made such visits on weatkenin the evenings. He said that a labour
contractor had come and verbally abused him, gelim to stop his activities. [The

applicant] had then run away. As to why he hadrepbrted this incident to the police, he
said that he was concerned that the family was andmight have to make a statement to
the police. The contractor was powerful and theyevgeared of him. The contractor had
influence with the police and politicians.

He confirmed that the next incident was in MarcB&0w~hen a customer at the bank, a
different labour contractor ([Person 2]), saw [#mplicant’s] manager outside the bank and
said [the applicant] should come out to see himtaadjroup. [The applicant’s] manager told
him to flee and he left through a back door. Ashty he had not gone to the police on this
occasion, he said that it was because he had hiotoigomplain, as the incident happened
during office hours. Therefore he had asked hisaganto make a complaint for him. His
manager had not done so because he wanted to tleamsiness of local labour contractors,
so instead had told [the applicant] to give updaisial work. [The applicant] also told the
Tribunal that he himself did not want to go to pgadice because Indians fear the police, who
did not help people.

The third incident was in May 2008, when he waseliang on his motorbike on the 7 km

trip from the bank to his home. He said that he $e&h [Person 2] and his group "from afar”
and had braked, as a result of which he had skiddddallen off the bike. He had been
injured. [Person 2] and his group had approacheédshouted that they were sure to kill him.
He had then run away. As to why he had not repdhisdncident to the police, he said that it
was again because [Person 2] had connections wiiticans and the police. [The applicant]
was concerned that, because his own family wengrorddle-class, any complaint could
result in problems for his father, a public seryamid his disabled brother.

As to whether there was any other incidents in fihie was threatened, he said there were
some small incidents. For example they had threadtémm on his cell phone, and if they saw
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him they told him to stop all his activities. Hedshe was sure he would get legal help from
the police because he was a law student, howegarttad realised that the police "were not
for middle-class people”.

He confirmed that he had only ever been threatenadd close to his home town. Invited to
explain why, if so, he had not simply moved to satleer part of India, or even Guijarat,
where he would be safe, he said that [Person 2fnwas Rajasthan, and that he had political
connections, so could catch [the applicant] whareeewent in India. The Tribunal
suggested to him that it seemed very unlikely flosnevidence that [Person 2] would bother
to pursue him like this. He responded that he hat[Rerson 2’s] ego and that it was this
that would motivate him to search for [the applitafhe Tribunal suggested to him that it
seemed [Person 2] had very little motivation ta&arm, given that he had never even come
to [the applicant’s] home or threatened him thele agreed that this was so, but said that
this was because [Person 2] only had a problemhuithand not his family.

The Tribunal told him that it appeared from hisderice he would not be at risk of harm if he
lived away from his home town. According to his oglaims he was a well qualified,
middle-class man who spoke Hindi, the language epak much of India, and he and his
wife were clearly capable of resettling in new eamments given that they had come to
Australia. India was an enormous and populous e¢guRbr these various reasons it did not
seem unreasonable for him to settle down in soimer @art of India away from his home
town. [The applicant] agreed that he had not bécked outside his home town, but said he
had never seen all of Gujarat and had not haduthey of travelling. The Tribunal suggested
to him that he would be safe and it would be reabtenfor him to move to another part of
India He agreed that that was "right if | movedtwther state, but if he can come to my state
from his, and if other people didn't support meytwan | assume he wouldn’t pursue me."
He said he was sure he would be killed.

The Tribunal also suggested to him that he coubdtbaunly find work in an NGO in the area

of child labour, and would then have the protectbthe NGO, as it would have more clout
generally, would have access to legal advice, hagoblice could not easily disregard
complaints from its staff. In response he said fRatson 2] had made a huge loss because of
him and that this man's ego was hurt. Also [thdiegpt] had no contact with any NGO who
could help him. He just wanted to work with smaltranunities.

Invited to add anything he wished, he said thatdhad a lot of problems in his family. His
father had been in an accident, was in a comavier @ month and continued to be affected
by the accident. Also his younger brother was haapped. The family would be in trouble if
something happened to [the applicant]. He deniedieler, that he had come to Australia to
earn money to help his family, saying that thereew financial problems in the family, that
they had enough income, and that he still haddtusr India, although he had been told he
would be suspended if he did not return soon. kteteat anyway he could earn money in
India. His safety was the problem.

As noted above, he undertook to submit any furithfermation he wished to the Tribunal by
midday on [a date in] April 2009. [In] April 200®tsubmitted academic records issued to
him by [a] University [years deleted: s431] showthgt he had undertaken examinations in
the subject of law. According to the results oféxaminations from March to June 2003 in a
Master of Laws, he had failed this examination.até® submitted a document issued on 3
August 2002 by [his employer]. Certifying that hedHbeen employed by this institution as a



"clerk-cum-cashier" in March 2000. He submittedorels of his income from this company,
indicating that he was employed by them until 2008

After the hearing it became apparent to the Tribtht, in error, the final 35 minutes of the
hearing had not been recorded. Thus, [in] April2G6@e Tribunal provided the applicant

with its detailed written record of his evidencdthdugh he did submit material subsequently
as set out above, he did not comment on or see#rtect this record.

Evidence from other sources

According to the ILO’s International Programme dmithation of Child Labour (IPEC)
(“National Legislation and Policies Against Childtour in India”
http://www.ilo.org/public/english/region/asro/nevkiépec/responses/india/national.htm
accessed 3 April 2009):

The Constitution of India (26 January 1950), thtowgrious articles enshrined in the
Fundamental Rights and the Directive PrincipleStatte Policy, lays down that:

- No child below the age of 14 years shall be eygdioto work in any factory or mine or
engaged in any other hazardous employment (Aréié)e

- The State shall direct its policy towards seaytimat the health and strength of workers, men
and women and the tender age of children are nategband that they are not forced by
economic necessity to enter vocations unsuitedin age and strength (Article 39-e);

- Children shall be given opportunities and faig#tto develop in a healthy manner and in
conditions of freedom and dignity and that childb@md youth shall be protected against
moral and material abandonment (Article 39-f);

- The State shall endeavour to provide within ageeof 10 years from the commencement of
the Constitution for free and compulsory educatamall children until they complete the age
of 14 years (Article 45).

Child labour is a matter on which both the Uniorv&mment and state governments can
legislate. A number of legislative initiatives haween undertaken at both levels. The major
national legislative developments include the fwilog:

The Child Labour (Prohibition and Regulation) Act, 1986: The Act prohibits the
employment of children below the age of 14 years3roccupations and 57 processes that are
hazardous to the children's lives and health. Thesapations and processes are listed in the
Schedule to the Act;

The Factories Act, 1948The Act prohibits the employment of children belthe age of 14
years. An adolescent aged between 15 and 18 yaatsecemployed in a factory only if he
obtains a certificate of fithess from an authorirgetlical doctor. The Act also prescribes four
and a half hours of work per day for children agetiveen 14 and 18 years and prohibits their
working during night hours.

An important judicial intervention in the actionaagst child labour in India was the 1996
Supreme Court judgement, directing the Union aatesjovernments to identify all children
working in hazardous processes and occupationgithdraw them from work, and to provide
them with quality education. The Court also dirddieat a Child Labour Rehabilitation-cum-
Welfare Fund be set up using contributions from leygrs who contravene the Child Labour
Act.



60. India is a signatory to the ILO Forced Labour Cartien (No. 29); ILO Abolition of Forced
Labour Convention (No. 105); UN Convention on thgt&s of the Child (CRC). The report
goes on to say of government programmes and pslilad:

In pursuance of India's development goals andegfies$, a National Child Labour Policy was
adopted in 1987. The national policy reiteratesdinective principle of state policy in India's
Constitution. It resolves to focus general develepnprogrammes to benefit children
wherever possible and have project based actiars jiteareas of high concentration of child
labour engaged in wage/quasi-wage employment. &t@hal Child Labour Policy (NCLP)
was adopted following the Child Labour (Prohibitiand Regulation) Act, 1986.

The Ministry of Labour and Employment has been anmnting the NCLP through the
establishment of National Child Labour Projects IR8) for the rehabilitation of child
workers since 1988. Initially, these projects wiadustry specific and aimed at rehabilitating
children working in traditional child labour endenindustries. A renewed commitment to
fulfil the constitutional mandate resulted in egiag the ambit of the NCLPs in 1994 to
rehabilitate children working in hazardous occupadiin child labour endemic districts.

The strategy for the NCLPs includes the establistimEspecial schools to provide non-
formal education and pre-vocational skills trainipgomoting additional income and
employment generation opportunities; raising puli@reness, and conducting surveys and
evaluations of child labour.

The experience gained by the Government in runtiadNCLPs over several years resulted
in the continuation and expansion of the projeat$ng) the Ninth Five-Year Plan (1997/02).
Around 100 NCLPs were launched across the couatrgtiabilitate children working in
hazardous industries such as glass and bangleswaee, locks, carpets, slate tiles, matches,
fireworks, and gems. The Central Government maudedgetary allocation of Rs 2.5 billion
(about US$57 million) for these projects during Miath Five-Year Plan. The Government of
India has committed to expand the coverage of {BeM$ to an additional 150 districts and
increase the budgetary allocation to over Rs @hillabout US$131 million) during the Tenth
Five-Year Plan (2003/07).

Contribution by national institutions

A number of national institutions such as the V3ifi National Labour Institute (VVGNLI)
and the National Institute of Rural DevelopmentRB) and some state level institutes have
played an important role in the areas of trainind eapacity building of government
functionaries, factory inspectors, officials of phayati raj institutions, NCLP project
directors, and heads of NGOs. These institutiong laéso made a significant contribution in
the areas of research and surveys, awarenesgraisinsensitization, thus bringing the
discussions on this issue to the forefront.

FINDINGS AND REASONS

61. Only [the applicant] made claims to be a refugde @pplicant wife made no claims and
none were implied in the oral or written evidencesented. The Tribunal's findings and
reasons therefore relate only to [the applicant].

62. [The applicant] has claimed to have given adviaeuakheir rights to families in villages
whose children were child labourers for approxinyafeyears, through a group he
established whose primary aim was to combat thé#apon of child labourers, and that
before that he successfully completed a law dedtewever his level of knowledge about
the law in relation to this issue was minimal, aedainly not consistent with his having
been active in this particular area of the law Heswnable to identify the law on which he
based his belief that child labour was illegal, ara$ unable to identify any international
Convention to which India was a signatory relatioghis issue. He said that there were
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many NGOs in India working in this particular al®# was also unable to name any that
were operating at the time he left India.

The Tribunal accepts that he may have been invalveoing some charitable activities with
[Organisation] between 2000 and 2003, and maytwse collected or donated money for
charitable purposes at his workplace at some pdmtoes not claim to fear persecution for
doing these things.

Of his claim to have been a member of a group aativcombating child labour, the Tribunal
is not satisfied that he was, nor that he was &wistcworking in the area of child labour at
all, because his level of knowledge of this subyeas so limited

His claim to have attracted the attention of twaolar contractors involved in the exploitation
of child labourers, and to fear being seriouslyniieedt by one of them, is implausible given
that, as he was not a child labour activist, cattna would have no apparent motivation to
harm him.

However it is also implausible because he took rajrike obvious and immediate steps to
protect himself from the harm he claims to haveddasuch as moving away from his family
home, avoiding his workplace, reporting the threéatfhe police, or seeking advice about
how to get protection through (for example) nongownent agencies working to combat
child labour who would presumably have had expegdn dealing with such threats. For all
these reasons the Tribunal is not satisfied thatgpplicant] was targeted for harm in India
by labour contractors involved in illegally emplagichild labourers.

[The applicant] does not claim to fear harm in &ph future for any reason other than that
labour contractors want to harm him because oioik as an activist in the area of child
labour. The Tribunal does not accept that he waeted for this reason before he left India
and finds that he does not have a well-foundeddébeing persecuted in India in the
reasonably foreseeable future for any reason, dinafuthe Convention reason of political
opinion, associated with having been an activishenabove area.

The Tribunal therefore finds that [the applicardgd not have a well founded fear of
Convention related persecution in India.

CONCLUSIONS

The Tribunal is not satisfied that the first nanaggblicant is a person to whom Australia has
protection obligations under the Refugees Convanilibierefore he does not satisfy the
criterion set out in s.36(2)(a) for a protectioravi

The other applicant applied on the basis of her begahip of the first named applicant’s
family. The fate of her application depends ondh&come of his application. As the first
named applicant does not satisfy the criterioroaétn s.36(2)(a), it follows that the other
applicant cannot satisfy the relevant criterionaétin s.36(2)(b) and cannot be granted the
visa.



DECISION

71. The Tribunal affirms the decisions not to grantdipelicants Protection (Class XA) visas

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fiy@ieant or that is the
subject of a direction pursuant to section 44theMigration Act 1958.

Sealing Officer’s I.D. prrt44




