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DEPUTY JUDGE: This is an application for judicireview following a grant of
permission by Mitting J as long ago as 28 NovenZf&7.

As amended today, the claim challenges decisbitise 25 and 26 January 2007 and
28 April 2009 refusing to treat new assertions iy ¢laimant as a fresh asylum claim.
Nothing has been said to me today with any spétgifabout the letters of 25 and 26
January 2007. There is no doubt that | am condemesubstance with the latest
decision, that is to say the decision of 28 Apdi0Q.

The claimant is a national of Sri Lanka, a yodiagnil man now aged 29. He came to
the United Kingdom in January 2000. He claimediuamy It was refused. He
appealed to an adjudicator. The adjudicator heaatl evidence from him and had
documentary evidence available to him. The clainsand that from a date in 1997
until a date in 1998 he had been a member of tidest wing of the Liberation Tigers
of Tamil Eelam (LTTE). He described his activites helping the LTTE. He claimed
to have been detained four times. He claimed W leeen ill treated. He claimed that
he continued to be at risk if he were returnedrid_&nka.

The adjudicator made findings of fact and assess$s of credibility. Mr Mustakim,
who appears for the claimant before me today, peoperly, does not challenge the
adjudicator's findings of fact and assessmentseafiloility.

The claimant claimed before the adjudicator awehbeen detained the first time in
Trincomalee in March 1998. He was ill treated dgrhis detention which lasted 20
days. The reason for his ill treatment was higi diwks with the LTTE. He was
released without charge after a bribe was paid.e a#judicator accepted that that
detention had happened as the claimant said.

The second detention that the claimant claimad iw July 1998. It lasted ten days.
He was ill treated during it. Before the adjudirathere was a difference between the
two accounts given by the claimant of what happededng that detention. The
adjudicator preferred the first account. That actavas that during the detention the
claimant had been asked to identify a senior LT Téinioer but that he could not do so.
He did not refuse to do so, but he simply could dmiso because he did not have the
knowledge that would be needed to do that. Whesaltkthat he could not provide the
identification required he was beaten again. Afterdays of detention he was released
without charge, and there was imposed upon himhbySri Lankan Army a condition
that he sign on weekly.

The third detention claimed by the claimant befthe adjudicator was one in August
1999 for seven days on account of links with th@ ETthrough his family. That was in

distinction from the previous detentions which aeed to have arisen from his own
activities with the LTTE. The two particular links which the claimant referred before
the adjudicator were the involvement of his brotwéh the LTTE and the death of his
sister Jotivana in 1996 while serving as a LTTE inem It seems to me that the
adjudicator made no clear finding as to whethemigtention in August 1999 had taken
place. But whether it did or not, the adjudicatdearly found that there was no
continuing interest as a result of those links. dr®v that conclusion from the fact that
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the claimant was released after seven days witthaoge or any other activity against
him.

After signing on as required after his secontemteéon for about 15 months, the
claimant left the North-East of Sri Lanka - lefifldomalee - and went to Colombo. He
apparently had no permission from the authorittedd that. It was a consequence of
his move that he stopped signing on. After higzalin Colombo he resided in a lodge
and was detained in one of the usual round-upsesidents in Tamil lodges in
Colombo. He was detained for a relatively shortiqae - three days, he said.
According to him the authorities who detained hinew of his family connections, and
he was spoken to in a threatening way but thereneadl treatment. After his three
days' detention he was released when an arrangemasntnade by the owner of the
lodge speaking to a senior official.

The adjudicator - writing his determination dh Rpril 2002 - found that the claimant
was of no interest to the authorities and that beldvhave been of no interest to the
authorities even before the cease-fire which waghat date of the adjudicator's
determination still in force.

That particular conclusion, that the claimamisvef no interest to the authorities, and
would have been of no interest even before theeekigs was specifically held to be
correct when the claimant appealed unsuccesstullye Immigration Appeal Tribunal.

The new submissions were made in 2006, | ttunkhe basis of the break-down of the
cease-fire. Certainly it is accepted that thenatait's position now has to be considered
on the basis of present conditions. The most tesi@omissions, made not before the
issue of the present proceedings, nor even befiereenewed application to this court
following refusal of permission on the papers byli@® J, nor even promptly after
grant of permission by Mitting J, but only in thedaie of April 2009, are documents
deriving from claims to asylum made successfullfFrance by the claimant's brother,
that is to say one of the two brothers who nowdsdum in France. | am told that a
sister also has asylum in the Netherlands.

Mr Mustakim submits that the new material con§ the fact that the claimant's family
members suffer as LTTE members: because it is tatgrart of his claim today that
the claimant is at risk as a family member of knoMfTE fighters. Mr Mustakim
submits that the material confirms that and, comdiralso, as he submits, that the
authorities are still interested or have been ridgdnterested in the family. But
although the claim made by the brother in Franabigously evidence of an interest in
him - the brother - it is far from clear that thether's claim should be treated, without
more, as supporting the claimant's claim. In oagy\surprising departure from the
claimant's story, the sister Jotivana is said leylitother to have died not fighting for
the LTTE in 1996 but of illness in 1995. The bweatinefers only to a different sister as
being an active LTTE fighter and still alive in 200

Be that as it may, Mr Mustakim says that thesent situation in Sri Lanka, the
documents relating to the brother's claim, the fat#ors identified by the tribunal in
LP (CQ [2007] UKIAT 00076 as applied by the tribunal AN and SS (C([2008]
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UKIAT 0063, and subject to the commentary by theopean Court of Human Rights
in NA v United KingdomApplication No 25904/07 and also in R (SS) (Srnka) v
Secretary of State for the Home Departmf&@09] EWHC 223 Admin, show a
realistic prospect of success in the Tribunal éréhwere to be an appeal now.

Working through the factors identified_in lfRe position is as follows. The claimant is
a Tamil. He has been a LTTE member or suppokierhas no criminal record. There
is no arrest warrant outstanding against him. ¢fsm is that he failed to report.
Having been ordered by the authorities to repaytiliely, he failed to report when he
moved from Trincomalee to Colombo. He has notega confession. He has not
refused a request to become an informer althouglfaited to provide information
because he was unable to do so during his secdedtid®. He has no scars. He is
being returned from London.

In LP, at paragraph 218, the tribunal took the view thatrisk arising from return from
London as a known centre of LTTE activity or fundistng would need to be
substantiated. As the tribunal put it at paragrap® -

"He would need to show the extent to which theLarnkan Embassy in

the UK was aware of his activities and was thuslyiko have passed the
information on to Colombo when the applicant wasmépedeported or

removed."”

As Mr Mustakim acknowledged today, there is no emik that the claimant has
engaged in any LTTE activity or fund-raising ingitiountry.

The claimant apparently left Sri Lanka illegallThat is to say the evidence before the
adjudicator was that he had available to him agma$sn another person's hame which
was used by an agent, though there is, | think fidir to say, no actual evidence that he
left Sri Lanka illegally, because there is no enickethat he did not also have a passport
in his own name. He has no identification card, dgain the tribunal in LRook the
view that that of itself was not sufficient withoenidence supporting other factors. As
the tribunal said at paragraph 220, an appellanidvweed to show why he would be at
continuing risk and that he cannot reasonably jgeebed or able to acquire a new
identity card. He has made an asylum claim abrodd. has or had relatives in the
LTTE.

There are a number of factors amongst thos#ifiéel in LP as factors contributing to
an assessment which might, taken generally, fonadbélief that the claimant might be
at risk. But the factors identified must, in mydgment, be put in context in two
important ways.

The first relates to records. | have said thatclaimant has been a LTTE member or
supporter, has been identified as such in the sadtclaims to have failed to report.
But so far as records of his past are concernésljgmot a case like NAvhere there
was a clear individual record of the claimant'sedébn taken with a photograph and
fingerprints on his last detention. Nor is it &edike_ SSvhere there was a confession
and a long period of detention. It is, in my judgm entirely realistic and, indeed,
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correct to apply to the present claim the obsemwatiof the tribunal which, after
considering a substantial amount of expert androévwdence on the question of
records in AN and SStated this at paragraph 105 and following:

"105 ... We have been asked in particular t@ giur view on whether
the second of the risk factors in la@pplies to Miss AN, namely whether
she has a 'previous record as a suspected or dcfd&éd member of
supporter'. Much energy was initially expendedtoa question whether
the CID at the airport have computers or not, utPaofessor Good
observed, even if the CID do not, the Immigrati@m&e certainly does,
and when in-coming passengers are being check&top List' and a
'Watch List' on the computer will alert the immigoa officer to anyone
in whom the CID would have an interest. The trigduim LP accepted
that this is so, and found that the appellant at ttase would be on the
computer record because he had been formally btdagjbre a court and
had been granted bail before absconding. He threrefame within the
fourth of the risk categories, namely 'bail jumping/e note also that the
head of the CID told a Home Office mission in 2@Bat photographs of
wanted persons were not available at the airpattiHat their names were
on the computer.

106 The background evidence clearly supports thistemxce of a

centralised national database accessible by theriseservices. The

National Intelligence Bureau is said to have resayding back ten years
or even longer, and to have had a central datatiase 2004. Although

there is a lack of computer facilities in the nodhthe island, paper
records are sent south and are transferred ontedimputer database.
The question for us then is not whether, as inctme of the LTTE, the
database exists at all, but who would be on thabdete. In his oral
evidence, Professor Good did not venture to surmisewas likely to be

stopped at the airport, save those for whom arstamwarrant has been
issued, although in his written report he expressed view that the

authorities have every incentive to maintain officiecords of suspects
who have been arrested, even if they have substyumen released
without charge. Dr Smith was less cautious, asgpthat the central

database contains the names of all those who hereleen detained and
subsequently released as ‘unacquitted suspects'.

107 We think that Dr Smith has allowed himselfhadid with the LTTE
database, to slip from the idea that it would befulsto have certain
information on a database to a prediction thattf@mation must be on
a database. We think it intrinsically unlikely tleveryone who has ever
been detained by the authorities in the coursé@fSri Lankan conflict,
or at least in the least 10-15 years, is now onraputer database which
is checked by the Immigration Service when faileglam seekers arrive
at the airport, and is checked by the police oryammen people are
picked up at road-blocks or in cordon-and-searcleratpns. The
evidence suggests, on the contrary, that the degailsafar narrower than
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that. When Tamils are picked up in Colombo theharties want to

know why they have come and what they are doinghdéfy are not

long-term residents of the city. There are no repof people being
detained and perhaps sent to Boossa camp at Gadkuse they were
once held for questioning in Jaffna or Batticaleeng before. As for
arrivals at Bandaranaike International Airport, tkiéatch List' and the
'Stop List' clearly contain the names of people ah®'seriously’ wanted
(to use a phrase of Mr Justice Collins) by the autiles. Equally clearly,

the evidence does not indicate that they contannéimes of everyone
who has ever been questioned about possible kngwleaf, or

involvement in, the LTTE. The majority of Sri Lamk asylum seekers
coming to this country claim to have been detaiaedome time by the
authorities, but there are no reports of any bdetgined at the airport on
return because they were once held for questiopgays ago and then
released.”

Applying those observations to the facts of pnesent case, it seems unrealistic to
suppose that the evidence available at any stathgsiclaim is evidence which ought to
show that there is actively maintained or availaiolehe authorities a record of the
claimant's detention in Trincomalee in 1998 and91@® of the conditions under which
he was released from his second period of detentioof his failure to continue to sign
on from 1999 to the present date.

During the course of his submissions Mr Mustekelied on one sentence from the
evidence of Professor Good recorded in the tribsinddtermination in LP That
sentence occurs in paragraph 110 ofadd is as follows:

"Where a person is released on bail with stricorgpg requirements that
seems to suggest clear continuation of interest."”

Mr Mustakim was unable to show me that that obgemwaby Professor Good was

accepted by the tribunal and it appears to meithahs not. The mere release with
reporting conditions does not demonstrate thaB®Blthere was a continued interest in
the claimant. For the reasons | have given ther®ireason to think that there would
be a record of it now in any event.

It follows that although the risk categoriedid which | have identified, that is to say
that he has been a LTTE member or supporter artdhthalaims to have failed to
report, do exist in his case, there is no basisd@posing that there is a record of them
and therefore, for the purposes of assessingthisk,have no relevance.

The second principle of context to which | redd is this. In any event, the claimant's
own history shows that he would not be at risk etunn. After he had been in the
student wing of the LTTE supporting its activitiedter he had been detained and ill
treated, after he had stopped reporting, afterfansly connections were known, he
was picked up and in the course of a short deterti® was not ill-treated. He was
apparently released without a bribe. There washaoge.
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In the face of the evidence and the adjuditafordings of what actually happened to
the claimant, there is simply no basis at all igo®osing that he is at risk now. As Mr
Mustakim acknowledged, there is nothing to sugtesta person who was not of any
interest in 1999 when the events - including hisnmership, his detention and the
reporting conditions - were recent, and his fantihks to the LTTE were current,

would be now of greater interest. General backgioevidence, on which Mr

Mustakim placed a considerable amount of weightnhoa help except in relation to

generalities. Here, there is specific information.

The information is that the claimant was ndigw he left Sri Lanka, of interest to the
authorities. There is no reason to suppose thatdwdd now be.

For those reasons it appears to me that tivear has entirely failed to show that the
Secretary of State should have taken the view @hagppeal to the Tribunal in the
present circumstances and on the basis of the nateriad would have a realistic
prospect of success. It clearly would not. THeasna is therefore dismissed.

MR PATEL: Can | ask for a consequential orfigrcosts, that the claimant pay the
defendant's costs to be assessed by way of detatsssment if not agreed?

DEPUTY JUDGE: Mr Mustakim, can you say anythia that?

MR MUSTAKIM: | just say that since permissiovas granted for this hearing the
claimant has tried to do this case as a litigargarson. He has only recently - just a
few days ago - instructed his representative. dute the permission was granted he
thereafter was a litigant in person, and | wouleltayou to that for your consideration
in this particular case. My understanding is thatsolicitors are doing this case at the
last minute on a pro bono basis.

DEPUTY JUDGE: Thank you. Despite the obseownat Mr Mustakim makes, those
matters, if they are right, might make a differenoethe amounts that the claimant
needs to pay his own team but it makes no differgimcmy view, to the amount that he
is liable to pay the successful defendant. Thelldoer an order for the claimant to pay
the defendant's costs on detailed assessmentaignetd.

MR PATEL: | am obliged.
MR MUSTAKIM: There is an application to appéalthe Court of Appeal.
DEPUTY JUDGE: On what grounds?

MR MUSTAKIM: First of all, the LHactors, whether the threshold to be appliedhis, i
fact, a very high threshold.

DEPUTY JUDGE: A very high threshold of what?

MR MUSTAKIM: In looking at the factors, lookgnat them individually and
cumulatively, whether the threshold, when one lomksach of the factors and adds the
factors together, is one which requires a substantimber of factors to be in favour of
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the applicant or whether a certain number of facteould suffice. Then, just on the
issue of records, whether the court should rel\68mwhere it is stated at paragraph 39

that the assessment to be undertaken is one whepassibility of a real risk on record
rather than one which is of high probability orteenty.

DEPUTY JUDGE: | refuse permission. It doe$ aygpear to me that either of those
matters is of material consequence in view of #uotsf of this case.

MR MUSTAKIM: | am obliged.
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